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BBepneHue

B Poccuu passutume obuien Teopunmn rnpasa 661510 BbI3BAHO NMPaKTUYECKUMU
noTpebHOCTAMN cMCTeMaTM3aLNmM 3aKoHO4ATeIbCTBa BC/1IeACTBUE OCyLLeCTB/IeHNs B 60-
e rogbl XIX B. pepopM AnekcaHgpa Il. Heobxogumo 61710 B nepByto ovepenb
pa3paboTaTb TeOpMio rOCyAapCTBEHHOIO NpaBa (NpaBa, CO34aBAaeMOro rocygjapcTBoMm).
HaHHoe 06CTOATEeNbCTBO XPOHOIOrMYECKN COBMNaso € ha3on yCUNeHns no3mMTUBMUCTCKUX
HacTpoeHuin obwecTBa N ocnabneHna oyxoBHOW (MAeaLMOHaIbHON NO TEPMUHOIOM NN
MN.A. COpOKUMHA) KyNbTypbl, 4TO 1 06yCNOBUIIO pa3BuTnE TeOpUM rNpasBa Ha OCHOBEe
NpaBoOBOro 3TaTu3sMa, yaenaouwero OCHOBHOE BHMMaHNE N3y4YeHUIO NMPaBOBbIX HOPM, Kak
OHU Bblpa)KeHbl B HOPMaTUBHbIX aKTax rocygapcrtea. CaMo npaBo NMOHUMaNOCh KakK
COBOKYMHOCTb TaKUX HOPM, YCTaAHOBJIEHHbIX M 3aliMuiaeMblX rocyaapcTeom. MNMogpobHoe
NMOHMMaHMe NpaBa Ha3blBaeTCS B IMTepaType TakXXe Ipuanvyeckmm rno3nTMsmM3imMom n
opnaAnNYeCcKon OorMaTUKOMN.

BuoHbIMM NpeacTaBuTeNAMU IOPUANYECKOrO NO3NTUBKU3MA, OKasaBLwuMn 6onbLioe
BANSAHME Ha hopMmpoBaHmMe oblien Teopun npasa B Poccun, 6binin E.B. BacbkoBckun,
0.0. N'pumm, M.H. KanyctuH, H.U. Nannenko, C.B. NMNaxmaH, H.K. PeHHeHKamd, A.A.
PoxxpecTtBeHCKUN. MHOIrMe n3 HUX He 0OBOJILCTBOBA/INCH «4UCTbIM>» MNO3UTUBU3MOM U,
NbiTasaCb n3be)xxaTb €ro KpanHoCTen, CTPEMUINCL NCMOJIb30BaTb B MPaBOBOMN Teopun
TaK)Xe HeKOTopble COLMOJIOrnyeckmne naen n npuHLnUnsl NCTopmsMa.

CBOE «BTOpOE AbiXaHMe» tpuan4yecknin no3nTnemnsm obpén B Tpyaax I.@. LWepweHeBnya
(1863 - 1912) - nocneagHero BblgaroLWerocs npeactaBuTens 3Toro HanpaBaeHUs B
nopeBontoumMoHHON Poccnn. OgHaKo MMEHHO B TpyAaX 3TOro MbliCAUTENs, TeopeTuka
rnpasa N UMBUINCTA, OTHETJINBO BbIABMJIACb OAHOCTOPOHHOCTbL U, Kak criegcTeuve,
Hay4Has 6ecnepcneKTUBHOCTb BCeX NOAOOHLIX IOPUANYECKUX MHTEPNpEeTaLni.

FocynapcTBo, no LepleHeBnyy, e AMHCTBEHHbIN NCTOYHUK NpaBa, a Npaso -
npounsseneHve rocygapcrtea n ero yHKumna. lNpu 3TomMm nmeno Mecto (pakTnuyeckoe
OTOXXAECTBJIEHNE NpaBa C NPaBOBbIMU TEKCTaMU, B POJIN KOTOPbIX BbICTYMa N 3aKOHbI.
Kak nocnepoBaTesibHbIA MO3UTUBUCT, LLleplueHeBnY yTBEp X 4aJ, HTO OT/INYNTESIbHON
YyepToW Npasa, NMOHUMAEMOro Kak COBOKYMNHOCTb HOPM, YCTaHOBJIEHHbIX FOCYy4apCTBOM,
ABNSAETCA ero NpUuHyaAnTeNbHbIN XapakTep. CTpeMAChb BblAep»XaTb 3TOT MPUHLMN 0



KOHUa, LLepweHeBnY BbiHYXAEH Obl/1 UCKNKOYUTL U3 Chepbl NpaBa Lesble NpaBOBble
«MUPbI», YTBEPXXOasa, HanpuMep, 4To npaswusia, onpegensaoume yCTpouCcTeo n
neATesIbHOCTb CaMON roCcyfapCTBEHHOW B/1IACTU (HOPMbl KOHCTUTYLMOHHOIO NnpaBsa), He
MOryT UMETb NMPaBOBOro XxapakTepa, M03TOMY FoCy4apCTBO HE MOXKET MPUHY>XOaTb
camoro cebs K ux ncnoaHeHuto. Ha 3Tom xe ocHoBaHun LLieplueHeBNY UCKAOYan 13
chepbl NMpaBa He TOJIbKO KOHCTUTYLMOHHOE NpaBo, HO N NMPaBo MeXXAYyHapoaHoe, He
rOBOpPS y>Xe O NpaBe KaHOHMYECKOM (LLEPKOBHOM).

B obLien Teopun npaBa CTOPOHHUKN OAaHHOIM0 MOAX0AA BUAEAN HayKy, 3aHUMAIOLLYOCS
nccnenoBaHmeM obLWmMX MOHATUN, IeXKaLLX B OCHOBE BCAKOIr0O MNOJIOXKUTENbHOrO rnpasa.
dunocoduna Npasa 1 SHUMKIONEANSA NMPaBa NpY 3TOM UM OTPULLAIUCE, N
paccMaTpuBasNCh Kak NOArOTOBUTESIbHbIE CTaAUN Ha NMyTU POPMUPOBAHUA Teopun
npasa, 3a KOTOPON TOJIbKO N NPU3HaBaJZI0Cb Hay4YHOe 3HaYeHne. Hayke BO BTOpPOM
nosnosuHe XIX B. npnaaBasacs BbICLUNNA LEHHOCTHbIA CMbICJ, CJIY)KEeHNe HayKe
paccMaTpUBasioCb PYCCKON MHTENINFeHUMen Kak ciyxxeHne CTuHe B eé penMrmnosHom
3HaYeHUN, B HayKe BNUAenun naHaue OT BCeX counabHbIX HEYCTPOMCTB. DTO OblS10
nepuo Hay4yHon poOMaHTUKKN, CBOe0Opa3HOro «Hay4yHoro» naeannsma. MIHTepecHo, 4To
naoen pycCcKkmnx rpasoBenos, rno CyTu, NogpbiBasn CaMy OCHOBbI 3TaTU3Ma, TakK Kak
rnpeanosiaranm, 4To He caM (PaKT YCTaHOBNIEHNA 3aKOHa roCylapCTBOM MoOpoXXaaeT
npaBo, a cnocobHOCTb BNacTn ybexxaaTb B 3TOM HaceneHne. IHbIMU CloBaMu,
hakTn4eckn peydb LWia 0 HeobXo0ANMOCTU NOJAUTUYECKON NernTuMmaLmm 3akKoHa.
NocnepHee, oAHaKO, HEBO3MOXXHO, €C/IM MPU3HaBaTb JNLWb MOJINTUYECKYIO
KOMMYHMKaLWIO, HO OTPULLATb KOMMYHUKaLMIO MPaBoOBYIO (4TO KaK pa3 uMesio n nmeet
MeCTO BO BCeX KOHLUEeNuUUax ipnanyeckoro rno3nTmsmima).

Llenb gaHHoOM paboThbl - N3y4eHMe CYLLHOCTU N XapaKTepHbIX YepT pnamn4eckoro
no3nTueM3Ma.

3apgayn:

[aTb NoOHATME, paCCMOTPETb CYLLHOCTb U NCTOPUIKO PAa3BUTUA IOPULANYECKOTO
no3nNTMBmU3Ma.

Kak iopnan4yeckmin No3nTUBM3M NOHUMAET NOHSATME NMPaBo.
PaccMoTpeTb XapaKTEPUCTUKY OCHOBHbIX MOJIOXKEHUN IOPNANYECKOr0 NO3UTUBM3MA.

ObbekT gaHHoM paboTbl - PMIOCOPCKOE yYeHNne 0 MOHMMAHUM NpaBa B paMKax
tOpUANYECKOro No3NTUBN3MA.



MNpenoMeT nccnenoBaHUsa - TPyAbl U Hay4Hble pa3paboTKM yHEHbIX - MPaBOBEOOB,
NOJIOXKUBLLNX OCHOBY lOPUANYECKOMY MO3NTUBU3MY.

TeopeTuko-meToL0N0rNYecKyto a3y nccnenoBaHmUsa COCTaBUAN TPy abl, Kak
OCHOBOMOJIOXKHNKOB IOPUANYECKOro NO3NTUBU3MA, TaK N COBPEMEHHbIX NCCenoBaTesnien
lopnanYeckoro nosutmensma: bentam W., bepHc Ox., Hepcecsinuy B.C., Muans [.C.,
NeTpaxkuukun J1.U., NatknHa C.A. n gpyrue.

1. MoHATHe IOpUANYEeCKOro Nno3uTUBM3IMa, uCctopus
ero pa3BuTuA

1.1 NoaAaBJsieHUe U pa3BUTUE IOPUOUNYECKOrO
no3uTUBM3IMa

tOpnandecknm no3nTmMBM3M OT NlaT. «POositivus» - MONIOXKUTENbHbIN. KOpuandeckuin
NO3NTUBU3M - HarpaBJlIeHNe B IOPUCTIPYOEHLNN, CTOPOHHUKM KOTOPOro OrpaHnymnBaloT
3a4a4un opnanNdYeckon HaykKu nsyv4yeHmem no3nTMBHOIro npasa. Bo BTopon nonosmHe XIX
BeKa B CTpaHax 3anazHon EBponbl pa3BuBatoLLeecs rpa)xjaHckoe obLiecTso
0cB06OXX4ANI0Ch OT NMEePeXMUTKOB (peofasin3Ma B IKOHOMUKE, NOJNTUKE, COLMATIBHON
CTPYKTYype. BceobLiee paBeHCTBO Nnepes 3aKOHOM pa3pyLuasio OCTaTKN COCIOBHOIO
CTpoOs, Aenasno YNCTO HOMUHANIbHbIMU ABOPAHCKME TUTYbl. Tepsann bblnoe 3HavYyeHue
npusuierun OBOPSHCTBA, OYXOBEHCTBA, uepkBu[l]. NMpasa n ceoboabl NHANBNAOB,
NOHa4any Bblpa>KeHHble B YaCTHOM npaBe, BCckope notpebosanu nybamyHo-npaBoBbIX
rapaHTUn, OrpaHM4YnBaOLLNX NPOU3BOJ rOCYAAapPCTBEHHOW B/1IaCTW, ee BMelaTeNbCTBO B
YaCcTHOMNpPaBoOBble OTHOLWEHNSA. Pa3BuTne NpeacTaBuTeNIbHONO rocyfapcTea B 3TOT
nepuoa CBA3aHO C paClUMpeHneM Kpyra nuy, uMerwmx n3bmnpaTtesnbHble NpaBa, a Takxe
CO CTaHOB/NIEHMEM CUCTEMbI MOJUTUYECKNX NAapTUI, Y4aCTBYIOLMX B BbiIDOpax u
0eATeNIbHOCTN 3aKoHo4aTesIbHbIX YYpexAeHUN. HeManyto posib B NOJIMTUYHECKON XXU3HN
Urpanu WUpoKmne gemMokpaTmnyeckme asmxxeHus (3a sceobuiee n3bupartenbHoe rnpaso, B
TOM 4ucse ONs XEeHLKWH, 3a counanbHble pedopMbl U apyroe)[2].

CyLLI,eCTBeHHbIe nM3mMeHeHnd npomncxoansin B SKOHOMUMKe. oT nepBoHa4aJibHOro
KarnnTtaianmima, OCHOBaHHOIo Ha nHamMBmnayaJibHOM rnpeanpmHnMaTenbCTBe YHaCTHbIX
COBCTBEHHUNKOB, UX KOHKYpeHUunnm n becnnaHoBOM npomn3ssoacTBe, qDVIHaHCOBbIX
daBaHTOPaXx N cnekyaaunmax, obuwiecTBo NnocTeneHHo nepexoanno K KafnntaJimimy,



OpPraHW30BaHHOMY B TPECThI, KAapTenn, akLMOHEPHble obLlecTBa.

B TOT »xe nepuopg Knacc HaeMHbIx paboymx co3gan opraHm3saummn, crnocobHble
NPOTUBOCTOSATb 3ronaMy npeanpuHuMaTenei. Mo4yTn Bo BCeX CTpaHax BO3HUKIIN
npoceccnoHasibHble COo3bl. FTOCMOACTBYOLLNE KNACChl BIHY)XAEHbI 6blJIN MATU Ha
YyCTYNKN Tpyaswmmcs. Moag HaTUCKOM paboyero kfacca n eMOKpPaTUYECKUX OBUIKEHWNI
BO MHOTMX CTPaHax N30alTCsa 3aKOHbl 0 MpaBax MpogCcoo30B, 0 NPOAOCIKUTENILHOCTH
paboyero AHs, 0 COLMANBHOM CTPaxoBaHUM N obecnevyeHnn, 34PaBOOXPaAHEHUN,
HapoAHOM obpa3oBaHUN. B psige cTpaH OblK co3a4aHbl NONMTUYECKUE NAapTUK, CTaBaLlNE
CBOEN LeNblo 3alnTy NHTEPEecoB TPYASALMXCS.

Byp>Kya3Hble MonnTu4eckmne, n NpaBoBble y4eHUs 3TOro nepmoia B OCHOBHOM
nponosHKanu passutue ngen nnbepanmima rnepson NonosuHbl XIX seka. OCHOBHOM
MPOrpamMMHON 3afavyen 3TUX y4eHunm bbio obbACHeHME 1 onNpaBAaHNE NMPOoLLEeccoB
pa3BuTna byp>xyasHoro obuiecTsa npu COXpaHEHUN N COBEPLUEHCTBOBAHNM TaKMUX €ro
OCHOB, Kak YaCTHasa cobCTBEHHOCTb, TOBapHO-AEHEeXXHble OTHOLLIEeHUs, (hopMasibHoe
paBeHCTBO CybbekToB NpaBa. dTa 3aja4va obycnossmBana pe3koe NpoTUBOCTOAHUE
Oyp>Kya3HOW NOSINTUKO-MPaABOBON NOEON0OrNN Pa3sINYHbIM HarpasJJieHUsM coumannima un
KOMMYHW3Ma, 0COBEeHHO peBOJIIOLNOHHbLIM[3].

HoBbiM ans 6yp>Xya3HOro rocygapCTBOBeAeHNSA N NpaBoBeaeHns 6b1s10 NnpusHaHue
HeobxoaMMOCTKN pecdopM, CMArYaloLWMX OCTPOTY pAada counanbHbIX N NOJNTUYECKUNX
aHTAroHM3MoB. HOBbLIM CTaN0 Tak)Xe nccnenoBaHme NnpeacTaBUTeNbHOro rocyaapcTBa B
CBSA3M CO CKJ/1aAblBaAlOLLLENCSH CUCTEMOW NAPTUN, KaXKaasi U3 KOTOPbIX MMeNa ACHYH
MPOrpamMmy, MHOFOYUCAEHHbLIA U CTabubHbIN KPYr CTOPOHHUKOB.

ObLen meToa0N0rM4ecKom 0CHOBOW BONbLUMHCTBA Byp>Kya3HbIX Teopuin ocTaBascs
dunnocopcknm no3mtTnemim. B Hem obpen csoe fononHUTeNbLHoe 0boCHOBaHNE 1 paHee
BO3HUKLLWA IOPUANYECKUA NO3UTUBNU3M, COXPAHMBLLNI 3Ha4YeHne npeobnagatowero
HarnpaBieHnA B opucnpyaeHunmi4]. Bmecte ¢ Tem B MOJINTUKO-NPaBOBOW UAE010MUN
HaMeTuNacb U CTajla OCYLLEeCTBNATLCA TBepaas TeHOeHUMA nepexoaa OT YNCTOro
no3nTmBM3Ma K 0606LEeHNAM, OT PaKTONIOMNMN N TEKCTONOMUN - K pusiocopum,
COLMOSIOr NN, NCTOPU3MY, MCUXO0OrUN.

FfoCcnoacCTBYHOWMM HanpaBaeHneM Byp>Kya3HOW lopucnpyaeHLumm ocTaBancs
IOPUANYECKUA MO3NTMBU3M, NONYHYUBLLUNIA Hanbonee wmpokoe 060CHOBaHME B KHUIe
HeMeuKoro topucta Kapna beprboma.

Onupascbk Ha unocodckuin no3ntTnemnim Oriocta KoHTa, beprbom BbicTynaeT NpoTuB
«MEeTalpUANYECKNX» NPUHLNMOB N NAEN, BHOCUMbIX B OPUCMPYAEHLWIO Teopuen



€CTEeCTBEHHOro NnpaBa, y4eHNeM 0 «HapOAHOM AyXe» UCTOPUYECKON LLKOJIblI MpaBa,
BCEMW TEMU OAOKTPMHAMU, KOTOPbIE NbITaloTCA NCCNefoBaTb HE peasibHoe
(mencreyiowee), a NnpegnosaraemMoe Naun xesnatesbHoe Npaso[5].

CornacHo Teopuun beprboma Hayka OoJI>KHa U3yyaTb, @ He oLeHMBaTb Unn TpeboBaTb;
OHa A0JIKHA MMEeTb Aes0 TOJIbKO C peasibHbIMU NMpeaMeTamMum U nccienoBaTb X METOLOM
onblTal[6]. COOTBETCTBEHHO TEOPUSA MNPaBa A0JIXKHA 3aHUMATbCS TOJIbKO 06bEKTUBHO
CYLLLeCTBYIOLLMM NPABOM, OCHOBAHHbIM Ha MPaBOTBOPYECKUX (haKTax, TO eCTb
3aKOoHoOaTeNbHOM (1 BOOOLLE NPaBOTBOPYECKON) AeATe/IbHOCTM rocyaapcTBa.

NmeHHO ,EI,eI7ICTByPOLLI,ee, NMno3aNTmMBHOE MNpaso obecnevymBaeT nopAanokK, rapMoHuMoO n
6e3o0nacHoOCTbL B rocygapcrtee, CoO3aa€eT I'IpO‘-IHbII7I npaBonopAangok, CTOSALLMN Hafg
rpa>xxgaHamMmu, Hapg BnaCTbiO, Had rocyaapCcrtBoM.

NMoCKONbLKY eCTeCTBEHHOE NnpaBo npeacTaBngeT cobon He bonee 4eMm NpeanosioKeHme,
He4yTo Cy6beKTUBHOE N PUKTMBHOE, OHO, EC/TN ero BCEPbE3 NPUHMMATL 3a SAIBJIEHNE
NMpaBoOBOro nopsgka, Bne4yer 3a cobon paspylieHne npasonopsaka n aHapxuto. Henb3s
pelaTb BO3HMKAOWME Ha NPaKTUKe lopnanvyeckne gesna ucxons n3 eCTeCTBeHHo-
NpPaBOBOWN OOKTPUHbLI, AeNSALEN NPaBO Ha eCTECTBEHHOE M MOJIOXKUTENbHOE.
EnMHCTBEHHOE peasibHOE NMPaBo TO, KOTOPOE Bblpa>KeHO B 3aKoHe. Hopma - anbda u
oMera npaBa, ero Hadaslo N KoHew, 3a npegesaMn 3aKoHa HeT HMKaKOro Apyroro npaea.

Bcnen 3a ppaHUy3CKMMU 3K3eresamu (TolKoBaTENAMU, KOMMEHTaTOpaMu
pa>kgaHCKOro Koaekca) beprébom paccmaTpuBaa NpaBoO Kak HEYTO JIOFUYECKN
3aKOH4YeHHoe n 6ecnpobenbHoe - NpaBy NMPUCYLLA Ta XXe& HENPOHNLAEMOCTb, 4HTO U
dun3ndeckomy Teny. Bca 3agaya cyaa cocTouT B TOM, 4TO6ObLI Ha OCHOBE JIOMMYECKOro
TOJZIKOBaHUA TEKCTa 3aKOHa onpenennTb pelleHne no gaHHomy genyl7].

AHanorunyHole ngen o60CHOBbIBaAN PaHLLY3CKNE IOPUCTbI-MO3UTUBUCTDI.

Bcnen 3a rnaBon aHMIMNCKOW aHaINTMYeCckKon WwKobl O>X. OCTUHOM KOHTUHEHTaJ1bHbIN
MO3UTMBU3M BUAESN NCTOYHUK NpaBa B CyBEPEHHOW BJaCTU, B roCyAapCTBEHHOW BOJE.
OTciona aenannucb BbIBOAbl O BEPXOBEHCTBE 3aKOHA, 0 NOAYMHEHUN CYOEN 3aKOHY.
KOopnaon4eckmnim no3NTMBM3M 0BEN 00 COBEPLUEHCTBA pa3paboTKy NpnemMoB TOJIKOBaAHUS
rMpaBoOBbIX HOPM, 0COBEHHO NPUEMOB NIOrNYECKNX, rPaMMaTUYECKUX, CUCTEMATUNYECKUX.

orma npasa, obocHoBaHHas ropnan4eckmMm no3MTMBM3IMoMm, MMEET rnepBocTerneHHoe
3Ha4veHune anas I'IpaBOI'Ipl/IMeHVITeJ'IbHOI7I nesaTenbHOCTU, 0cobeHHOo B nepmnonbl
OTHOCUTENIbHO CTabunbHOro Pa3BUTUA Mpa>X0aHCKOro obuwecTBa.



Pa3BuUTNE TOBAPHO-IEHEXXHbIX OTHOLLEHWI U TOBapooOMeHa Hen3bexxHOo nopoxaaeT
Pe3Knin POCT YNCJla AOrOBOPOB N COOTBETCTBEHHO CMOPOB, CTOJIKHOBEHMIA

YacTHoONpPeAnpUHUMATENbCKUX NHTEPEeCoB, Tpebylwmnx cyaebHoro paccCMoTpeHns 1
peweHuns. Ponb NpaBa Kak BNoJIHe ornpeaesieHHoro, yCTaHOBIEHHOMO roCy4apCTBOM
npaBuaa A0/KHOro, obpalleHHoro B byayulee, B 3TUX YCJIOBUAX PE3KO BO3pacTaeT.

BmecTe € TeM cyulecTBoBaHMEe KOANDPULMNPOBAHHOIO NN UHLIM 0Bpa3om
CUCTEMaTU3MPOBaAHHOIO NMpaBa, COOTBETCTBYOLWEro NoTpebHOCTAM rpa>KgaHCKoro
obuwecTBa, Nnopoanao HeobXxoAMMOCTb B OCBODBOXKAEHUNN IOPNANYECKOTO MbILWIEHUSA U
IOPUCAPYAEHLMN OT NOEONOM NN, ITUKN, PNIOCOPUN, MOTUTUKN, MOSINTIKOHOMUMN,
BHOCALWMX B NPaKTUKY peanmi3aunm npasa «MeTalopmanveckme» Havana, oTHocsALmecs K
obnactu gpyrmx Hayk. PopmasibHO-AOrMaTUYECKNI MeTo[, TWaTeNlbHO pa3paboTaHHbIN
IOPUANYECKUM MO3NTUBU3MOM, NNEXUT B OCHOBE 3aKOHHOCTM NPaBONPUMEHNTENIbHON
MPaKTUKN.

N BCe Xe ropnanyeckmm nosMTMBM3M He co3fan nogsiMHHon Teopumn npasa. OTkKas oT
«OLLEHOYHbIX CYy>XKOEHUN» N OT PNNOCOMCKNUX NOAXOA0B K NpaBy BbIBOAW 3a Npeaesbl
npaBoBeEeHNSA HE TOJIbKO BCO KPUTUKY MpaBa, HO U MPOrHOCTUYECKNIA NOAXO04 K CaMOMy
npaBsy, TO eCTb NpobseMy ero coBepLIeHCTBOBaHUA U pa3BuTus. opunanyeckumn
MO3UTUBU3M HE MOl AaTb OTBETa U Ha CaMbI /19 HEr0 BaXXHbI BOMNPOC: Kak obecnevyunTb
3aKOHHOCTb (MPaBOMEPHOCTbL) NPAaBOTBOPYECKON AeATe/IbHOCTU rocygapcTBa, ec/in camo
OHO CuJia, TBOpSLWaa npaso?

Bca Teopusa opnanydeckoro no3nTmemusMa basmposanacb Ha NPeanoSIOKEHUN, YTO
rocyiapCTBO ABNAETCA NPaBOBbIM, 0AHAKO 3TO NMpeanosioXXeHne HeogHOKPaTHO
onpoBeprasiocb MPakTUKOM («ny4dlle Kanasa Cuibl, 4eM MeLLOoK rnpaBa»), a K 060CHOBaHMIO
NMpPaBOBOro rocyfapcTBa MOrJio BECTU JINWb N3YyYeHNe «MeTalpuanyecknx» Havan.

HakoHel, CKOJ1b HM BeJsIKa 3acayra lopuan4yeckoro rnosnTuemsma B obocHoBaHUN
3aKOHHOCTHW U rnpaBornopsdanka, I'IpO6J'I€Ma npasB 4esloBeKa 6binia nm OTBEPIrHYTa BMeCTe C
Teolee|7| ecTeCTBEHHOrIo rnpaBa, a CaM 4eJ10OBEK B MpaBe 1 rnpaBornopgaake rmpn3HaBaJcs
Wb «PUN3NYECKUM NIULOM», HaLeJIeHHbIM <<Cy6'beKTVIBHbIMVI npasamMmn», BbIBOONMbIMUA
N3 TEKCTOB 3aKOHOB, @ HE U3 NMpPMUpPOoAbl CaMoro 4yenosekal8].

Ha Ha4Yanax lopnanyeckoro no3mTuemMimMa CTPOUINCL TaKXe KOHLenuun psaaa
nnbepasbHbIX rOCYAAapCTBOBEAOB, aHANIU3UPYIOWMX 1 KOMMEHTUPYIOLWLNX NHCTUTYThI
ny6/anMYHOro nNpaBa Ha OCHOBe (hOopMasibHO-A0rMATUYECKOM METOL01I0MMN. XapaKTEPHbIM
npeacTaBuTesIeM 3TOro HanpasseHns 6bln hpaHLy3CKUA rocyaapcTeoBen Agemap
dcMeH (1848-1913). 3cMeH - npencTaBuTeslb OPUANYECKON LWKObI



rocynapCcTBOBeleHNs, CyTb KOTOPOW CBOAMUTCSA K BblBEAEHWUIO rocyaapcTea U3
KOHCTUTYUUN hopMasibHO-NPaBOBbIMU CNOCOBaMu, K OTOXKAECTB/IEHMIO FrOCYyAapCTBa C
npaBoMopsiiKoOM, C CACTEMON rOCYyAapCTBEHHO-MPABOBLIX HOPM, K MPUHUUMNATIbHOMY
OTpbIBY roCyfapCTBOBEAEHMS OT coumonornn. B kHure «Obwme ocHoBaHMUA
KOHCTUTYLMOHHOro npasa» (1895 T.) 9cMeH yTBep>Xga, 4TO KOHCTUTYLIMOHHOE NpaBo n
COLMOIOrNS UMEIOT passindHble 0671aCTU 3HAHUSA, Y KaXX40MN N3 HUX eCTb CBOM NpegMeT U
CBOW MeToAbl uccnenoBaHnsa. CooTBETCTBEHHO 3TOMY DCMeH AaeT abCcTpakTHoe
onpepneneHne rocynapcrsea: «oCygapCcTBO eCTb OpUAMNYeCcKoe OIMLEeTBOpPeHne Hauuu;
OHO sABNAeTCA cybbekToM 1 BoroweHnem obuiectseHHon BnacTu». Obpalias BHUMaHNE
Ha hbopMasibHO-NPABOBYIO CTOPOHY, ICMEH yTBep>XAaJ, 4TO COBPEMEHHOE
npencraBuTesibHOE rocyAapcTBO, rAe rnpoBO3rjalleHO0 paBeHCTBO BCeX Nepes 3aKOHOM,
CNY>XUT He KakoMy-1nmbo ogHOMY KJlaCcCy MAM COC/IOBUIO, a BceMy obuiecTBy. DCMeEH
nmcan, 4To HauMoHaIbHbIM CYBEPEHUTET Hauslyyllee CBOe BblpakeHne HaxoauT B
npencTtaBUTes/IbHOM U MaplaMeHTCKOM MpaBJIEHNN, KOTOPOE MOXKET OCYLLEeCTB/IATLCA
Kak npu pecnybnnke, Tak N Npu KOHCTUTYUMOHHOW MOHapxun. ObocHoBbIBas
BEPXOBEHCTBO MapJlaMeHTa KakK 3aKOHOZaTeIbHOMN BN1AaCTW, DCMEH BbICKa3blBaJICA MPOTUB
ero nosHosnacTusA. No3TOMy OH BbICTyMNan 3a ABYXNasaTHYIO CUCTEMY, YTBepXaas, 4To
opMmMpoBaHMe BepXHeEN NasaTbl HA OCHOBE MEHee AeMOKpPaTU4eCcKon n3bunpaTtenbHON
CUCTEMbI, 4eM HUXXHEWN, MO3BOJINT «pPa3yMHO covYeTaTb AyX nporpecca v Ayx Tpaguunm u
KoHcepBaTuU3Ma»[9].

Coobpa3Ho Teopun pasaesieHns Bnactem CMeH nuncan ob oTBEeTCTBEHHOCTU
NCNOJIHNTENIbHOW BNACTW nepen napsaMmeHToM. HoBbiM B Teopun nubepannsma ctasno
obocHOBaHMe ckNagblBalOWencs CUCTeMbl MapTU. Hanny4ywnm ycnosmem
PYHKLMOHMPOBAHNA Nap/laMeHTCKOro NpaB/ieHNs KX, KakK OH €ro Ha3blBaJl, MpaBieHuns
KabnHeTa 3cMeH c4nTan «obpa3oBaHme AByx 60NbLLUMX NAPTUA - OAHON
KOHCepBaTMBHOW, OPYron NMPOrpeccncTCKom, npegHasHa4YeHHbIX N00YepenHO CMEHATb
o4Ha Apyryto Bo Baactu»[10]. HoBbiM anga nubepannsma 661210 1 0OTKpbITOe oaobpeHmne
pacTyLlero anmnapaTta NCMOJIHUTENIbHON BNACTU, KOTOPbIM DCMeH Ha3biBaJl HACTOALLNM
onaoToM 6e30nacHOCTU rpa>kgaHckoro obuiecTsa.

dCMeH, Kak n gpyrve nubepanbl, npupasan o4eHb 60nbLIOE 3HAYEHME NHANBUAYASIbHbLIM
npaBaM, K KOTOPbIM OTHOCWJ1 PAaBEHCTBO, MOHMMaeMoe KakK 04NHaKoBas
NpPaBoCcrnocobHOCTb N 0ANHAKOBOe pacnpenesieHne obuecTBeHHbIX 06A3aHHOCTER,
NNYHY0 cBoboay - HEMPUKOCHOBEHHOCTb JIMYHOCTU U cobcTBEeHHOCTN, cBoboay Tpyda v
MPOMBbILLUJIEHHOCTHN, «MOpasibHble cBoboabl» (coBecTn, cobpaHuin, nevyaTmn n Tak ganee).
Bcnen 3a KOHCTaHOM DCcMeH yTBep>XaaJs, 4To 3TV UHAUBUAYaIbHbIE NpaBa
OrpaHMN4YMBalOT NpaBa rocyaapcTBa, HO He TPebyloT OT HEro HUKakKnUX NOJOXKNTESbHbIX



YCNYT, HAKaGKUX XXepTB B NM0JIb3y rpakaaH. Mo3ToMy OH NpOTMB NPOBO3ralleHuns npasga
Ha MaTepuanbHoe obecnevyeHune, NpaBa Ha o6pa3oBaHMe, NpaBa Ha TPYA U OPYrux npas,
BO3/1aratoLLnX Ha rocy1apCTBO NO3UTMBHbIE 0653aHHOCTM.

CyuwiecTBOBaHME NHANBMAYAJIbHbLIX MPaB, N0 DCMEHY, SBNAETCA yC/10BUEeM CBO6OAHOro
pa3BuUTUA cnocobHoCTEn MHAMBUAYYMA; 3TU Npasa, Nog4YepKnBan ICMeH, nMetT ocobyto
LLEHHOCTb KaK rapaHTUN NHTEPECOB MEHbLUMHCTBA OT BO3MOXXHOCTU MPUTECHEHWI CO
CTOPOHbI 6ONbLWIMHCTBA B HOBENLLNX OEMOKPATUAX, rOe NpoBo3raalleH HapoaHbIn
CyBEpPEHUTET.

Kak n nnbepanbl nepson NonoBuHbI XIX B., DCMeH yTBep>Xaasa, 4TO OrpOMHOe
00NbWWNHCTBO rpa>kaaH, He nMmetowlee obpasoBaHNa U Aocyra, HeCnocobHO NPon3BOANTb
OLLEHKY 3aKOHOB WJIN 3aKOHOMPOEKTOB, KOTopble OblIn Bbl NepeaaHbl Ha KX
paccMOTpeHue; a NOTOMY OH B MPUHUMMNE OTBEprasl HenoCcpenCcTBEHHYO EMOKPATUIO CO
BCEMU ee nposBAeHNaMN. Bonto Haunm opMMpyOT TOJSIbKO AenyTaThbl
npencrtaBuTesibHbIX cCObpaHuin. Konb CKOPO 3TO - BOJIA HaUWUM B LLeJIOM, @ He CyMMa BOJIb
n3bupaTenbHbIX OKPYroB, DCMeH BbICTyMNas, MPOTUB Kakown OBbl TO HM BbINIO 3aBUCUMOCTH
nenyTtaToB OT usbupaTtenen. 3cMeH npmusHaeT Bceobuiee n3bmnpaTtenbHoe Npaso,
KOoTopoe Obls1I0 3aBOEBAHO AEMOKPATUYECKUMU CUlaMun B psaae cTpaH. Ho 3To Bceobuiee
n3bupaTtenbHoOe NpaBo, MO0 ICMEHY, He OO0JIKHO ObITb 4ENCTBUTE/IbHO BCEOOLNM.
CcblnlaiCb Ha TO, 4TO NOAMTUYECKME NpaBa NpencTaBnsatoT cobom ocobyto coumanbHyo
PYHKLMIO, OCYLLLECTB/IEHMNE KOTOPO MOXXET OblTb OBEPEHO TOJ/IbKO «CNOCOBHbIM»,
3CMeH BbICKa3blBaICA MPOTUB NpenocTaBneHnsa n3bmpaTtesibHbIX NPaB XXeHLWWHaM, 3a
LLEH3 0CeasIoCTU, BbICOKMN BO3PACTHOW LLEH3 (0OAMO3HOCTb MMYLLECTBEHHOI O LeH3a K
TOMY BpeMeHu CcTana obenprusHaHHON).

MOCKOJIbKY M3bICKAHUS TEOPETUKOB IOPUANYECKON LLKObI HE LWAN Aasiblie N3Yy4YeHUs
CUCTEMbl FoCyAapCTBEHHO-MPABOBbLIX HOPM, OCTaBaslaCb HESCHOCTb HE TOJIbKO B
TEOPEeTMYECKOM BOMPOCE O COLINAIbHOM MPOUCXOXAEHUM TaKUX HOPM, HO U B YNCTO
NpakTUYeckon npobieme N3MeHeHU KOHCTUTYLUMI. Ecnn rocyapcTBO co3aaeT npaso,
TO CYLLECTBYIOT NI BoobLLe hopMaibHble NPEnAaTCTBUS A1 POPMasIbHOIr0 Xe
nepecMoTpa TEM )& CaMbiM roCcy4apCTBOM HOPM, 06pa3yoLMX caMo 3TO roCcy1apcTBO?
BbixoQ DCMEH MCKan B KOHUENUUN yYpeamTeibHOW BacTWN, CO3bIBAEMO CreumanbHo
ONa nepecMoTpa KOHCTUTYL MU UM BHECEHUS B HEE N3MEHEHWI; fafiee 3Toro
paccy>XAeHns, Mano COOTBETCTBYIOLLEro peasbHON UCTopUM ByprKyasHbIX KOHCTUTYLMA,
topMaANYECKUIA MO3UTUBU3M, MPUMEHEHHbIN K FOCYapCTBOBEAEHMIO, HE Wen[11].

AHanNor4yHbIX B3rNs40B Ha rOCYAapCTBO KakK Ha «lOpUAMYECKY0 OpraHu3aumio Hapoaa»
npuaepXnBanmCb repMaHCcKnin rocygapcteoBep MNaynb Jlabann n gpyrue nnbepanbHble



MO3UTUBUCTbI, CBOAMBLUME FOCYLAapPCTBOBEAEHNE K KOMMEHTUPOBAHUIO AENCTBYHOLWLMNX
KOHCTUTYLUW N NPaKTUKN NX OCYLLEeCTBNEHNA[12].

1.2 Opuan4eckum NO3MTUBU3M KaK CNocoO no3HaHunA
npasa

[na npaBoBOW TeOpUU PYCCKOro IOPUANYECKOro No3UTUBMU3Ma XapakKTepHa
ypes3BblyaHasa TecHas CBA3b C PUNOCOPCKUM MNO3NTUBU3MOM. BbITb MO3UTUBUCTOM B
IOPUCTIPYAEHUUN 3HAYUI0 N1 NpeacTaBUTesien 3TOoro HarnpassaeHns bbiTb
nocneposaTesieM rno3nNTMBHOM punocodpum. OHN HEOAHOKPATHO NMNOAYEPKMBAIN CBOE
cTpemsnieHne «0bocHoBaTb 06 bACHEHME [ENCTBUTENbHbBIX IOPULANYECKMNX ABIEHUN Ha
Hay4YHbIX TpeboBaHNAX TaK Ha3blBaeMOro Hay4HOro NO3NTUBMN3Ma». XapaKTepHble YepThbl
NO3NTUBHOW punocoPpumn - arHOCTUUU3M, PeHOMEHaNIN3M, KPpaHUN PensaTUBU3M -
00yC/I0BUAM 1 COOTBETCTBYIOLWMNI MOAXO[ K MPAaBOBbLIM ABJIEHUAM eé rnocsiegosaTesien B
obnactu opucnpyneHuun. Tak A.X. F'onbMcTeH nucan: «Mbl bepéM n3BeCTHbIE ABEHUS,
NnPon3BOAMM Ha HUMU AnddepeHLnpoBaHne N UHTErpupoBaHne, a, Aenas 3To, Mbl He
TOJIbKO HaxoauM obLme CBOMCTBa U COOTHOLLUEHWUS, HO U cucTemMaTmninpyem»[13].

«MaTeMaTu4eCKnin anemMeHT, - yka3sbiBan C.B. [NlaxmMaH, - IeXKnT B OCHOBE BCeN
topNanNyYeckom Haykm B COBCTBEHHOM CMbIC/IE», - TaK KaK «BCE OTHOLLEHNS,
paccMaTpuBaeMble NMpaBoM, MOryT BbITb pacCMaTpUBaAEMbI TOJIbLKO C TOYKN 3PEHNS MEPHI,
TO eCTb, MPOCTPaHCTBa, 06BbEMA, BEe/IMYNHbLI N T.M. KaK OTMepeHHas chepa csoboabI»[14].

BuaoHbIMM NpeacTaBUTENAMU KOPUANYECKOrO NO3MTUBU3MA, OKasaBwuMn 6onbLioe
B/INSIHME Ha hopMmpoBaHme obuien Teopun npasa B Poccuu, 6biin Takxe E.B.
Bacbkosckun, A. A, Npumm, M.H. KanyctuH, H.WU. Nannenko, C.B. MNaxmaH, H.K.
PeHHeHKaMd, A.A. Po)xaecTBEeHCKNIN. MHOrne n3 HUX He 00BOJIbCTBOBAJINCL «4UCTbIM»
MO3UTUBU3MOM U, NbiTasACb N3be)XaTb €ero KpanHOCTEeN, CTPEMUINCL UCMOJIb30BaTh B
MPaBOBOW TEOPUUN TaKXXEe HEKOTOPbIE COLMONIOrMYEeCcKMe ngen n NpuHUUNbLl nCTopmima.
Bce oHM paccMmaTpmuBanm aHaans, CUHTE3, KJacCupurKauunio, pUanN4ecKyro KOHCTPYKLNIO
N co3gaHmne onpeaeneHnn Kak oCHOBHbIE MPMEMbI Npu pa3paboTKe NpPaBoOBOro
MaTepuana. o cywecTBy OHU TeM CaMbIiM CTPEMUIINCL O0Ka3aTb, YTO JOrMaTUYeCKUin
MeTOo[ N3YyYEeHNS NPaBOBbLIX ABNEHNI O0JIXKEH ObITb BegyLwmnm B topucnpyneHunn. Begb
CTpeMJieHne K JIOrMKo-MaTeMaTU4YeCKUM ornepaumnsm rpm aHaamse HOpMaTUBHOIO
MaTepuana, OTBJIe4eHNEe OT KOHKPETHO-UCTOPNYECKOro aHasn3a N CoCTaBsdaloT
coZep)XaHue 3Toro MeTtona.



Wccnenya npaBoBble ABIeHNA C noaobHbIX METOA0/IOrNMYECKMNX MO3NLUNA, pycckmne
IOPUNCTbI-MO3NTUBNCTbI paCCMaTpuMBaJin NMpaBo B NMNOJIHOM OTPbIBE OT 3KOHOMNYECKOI o
6a3unca. OHM 06BbABUAN, YTO dbopMasibHble NPU3HaKK Npaea, a He ero NOCTOAHHO
n3MeHAaLweecd cogep>XaHmne 00J1KHbI ObITb npegMmeToM nly4vyeHuna[ls].

CB4S3b NMpaBa C 3KOHOMUYECKOMN OCHOBOW 0bLLEeCcTBa, €ro NOJNTUYECKON CTPYKTYpoOWn,
HPABCTBEHHOCTbIO YCTPaHANaCh Kak MeTalopuandeckas, skobbl He nMetowas OTHOLEHUS
K N3YYEHUI0 ero YNCTO IoPNONYECKOro Coaep XaHus.

Hanbonee oTKpOBEHHO CHOPMYNMPOBaAS 3TO CaMbIl OPTOAOKCAbHbBIA N3 MO3UTUBUCTOB
C.B. NMaxmaH: «CoBepLUeHHO CnpaBedsiMBo, YTO lopuandeckas Hayka He 0bbscCHSAEeT
XWU3HEHHbLIX OCHOB MNpaBa. OTO BOBCe He eé aeno. OHa 3aKJlo4YaeTCa B UCCeaoBaHNn
BHYTPEHHEWN NpMpoabl NpaBa n, cegoBaTesibHO, JINLb B IOFMYECKOW KOHCTPYKLMKN
IOpNONYECKMX NOHATUIN, OHA HEe BbIXOAUT 3a npenenbl 3TUX NOHATUN, NMes B BUAY NNLLb
BbISCHEHNSA BHYTPEHHEro, JIOrM4eckoro Mexxay HUMmM COOTHOLLEHNSA»[16].

YncTo BHeLWwHee onvcaHne NPaBoOBOro MaTepurana, UICKOpEHeHNE B HEM NOrNMYECKNX
NPOTMBOPEYNA N ero CUCTEMaTM3aUns, CO34aHMe KOMIMIEKCA NPaBOBbIX MOHATUN
COCTaBUO TY «4YUCTO OpuamnYHecKyto 061acTb», B KOTOPOW 3aMKHYJlaCb Teopus
IOPNANYECKOro NO3NTUBM3MA. B nHTepnpeTaunm eé CTOPOHHMKOB HayKa O Nnpase
CTaHOBMJACb AUCUUMJINHOM CTOJb XXe hopMasibHON, Kak, HanpuMep, Iormka u
MaTeMaTuKa.

FOpnandeckasa o60s104Kka 06LLECTBEHHbIX ABNEHUN U3YyYasiaCb Kak HEYTO aBTOHOMHOE.
[ormaTunyeckas opucnpyneHumns obopoHsaIacb OT BCEro MeTa - pUANYeCcKoro, ot
9KOHOMMUYECKNX OTHOoLWEeHnn B ocobeHHoCcTn[17].

CBOEé «BTOpOE AblXaHWe» pUANYeCcKUn no3nTmensm obpén B Tpynax .o,
LLlepweHeBnYa - NnocsiefHero BblAaloLWerocsa npencrtasuTens 3Toro HarnpasseHnsa B
OOPEBOJIIOLMOHHON Poccmn. FpKo Bblpa>keH OH 1 B ero Tpyae «Obuias Teopumsa npasa».

focypapcTBo, No LWepleHeBu4y, e JUHCTBEHHbIV UCTOYHUK Mpasa, a Npaso -
nponsBefeHne rocygapctea u ero pyHkuUms. MNpu 3ToM nMeno pakTnyeckoe
OTOXXAECTBJIEHNE NpaBa C NPaBOBbIMN TEKCTaMU, B POJIM KOTOPbIX BbICTYMa N 3aKOHbI.
Kak nocnepoBaTefibHbIN MO3UTUBUCT, LLleplueHeBnY yTBEP X A4aAJ, YTO OT/INYNTESIbHON
YyepToW Npasa, NMOHUMAEMOro Kak COBOKYMHOCTb HOPM, YCTaHOBJIEHHbIX FOCYy4apCTBOM,
ABNSAETCA ero NpuHyaAnTeNbHbIN XapakTep. CTpeMAChb Bblaep»XaTb 3TOT MPUHLUN 0
KOHLUa, LepweHeBnY BbIHYXAEH Obl/1 UCKAKYUTL U3 Chepbl NpaBa Lesble NpaBoBble
«MUpbI», YyTBEPXAAs, HanpuMmep, 4To Npaswuia, onpenenswLwme ycTponcTeo n
neaTesnbHOCTb CaMOM rocyfapCcTBEHHOW BAACTU (HOPMbl KOHCTUTYLUMOHHOIO npaBa), He



MOryT UMeTb NPaBOBOr0 XapakKTepa, Tak KakK rocy1apCTBO HE MOXXET NPUHYXAaTb
camoro cebsi K X UCNoJIHEHUIO. Ha 3TOM »xe ocHoBaHuK LLleplueHeBUY NCK0Yan 13
cdepbl NpaBa He TONIbKO KOHCTUTYLIMOHHOIO NMpPaBo, HO 1 NPaBo MeXAyHapoAHoe, He
roBOpPS Y>Ke 0 NMpaBe KaHOHNYEeCKOM (LepKOBHOM)[18].

DTAaTUCTCKUA Noaxon YYEHbIA AEMOHCTPUPOBAN U Npu 06bsiCHEHUM NonnToreHesa. Camo
BO3HMKHOBEHME rocynapcTea LeplieHeBnY TPaKToOBaJsl COLMOSIONTMYECKN, HUKAK He
CBA3bIBAsA €ro C NpaBoM.

dnemMeHTamMm rocygapcTsea no WepuweHeBu4y ABNAOTCA TEPPUTOPUSA KaK npenen
OeNCTBUA roCcy4apCTBEHHOW BJ1IACTU U coejnHeHne Nioaen, B OTHOLLEHUN KOTOPbIX 3Ta
BN1aCTb AeNCTByeT. HO OCHOBY rocygapcTBa COCTaBAseT rocyfapcTBeHHas BAacCTb, TO
€CTb CNOCOBHOCTb BNACTBYOWMX AeNlaTb CBOU BesieHUSA (haKTOpPOM, onpenensoLlmm
nosefeHme noAYNHEHHbIX. MHCTUHKT caMoCcoxXpaHeHus, cCTpax 3a CBOE bnarononyyme u
[oBepue K opraHam rocyapcTBa CO CTOPOHbI MOAAAHHbIX COCTaBAAIOT UHONBNAYAJIbHO -
NMCUX0JIOrNYeCKyo OCHOBY rocyaapCTBeHHON BNacTu. Nepenaya 3sTUxX 4yBCTB OT O4HOr0
NOKOJIEHNA K Apyromy obpa3syeT eé€ KONNEeKTUBHO - MCUXO0JSI0MrMYeCKY0 OCHOBY.

NHTepecHOo, 4TO 3TN nAen pycckoro npaBsosena, No CyTu, NOAPbLIBAIM CaMX OCHOBBI
3TaTM3Ma, Tak Kak nNpeanosaranaun, 4To He cam (pakT YCTaHOBJIEHUA 3aKOHa
rocyapCTBOM MOPOXKAAET NPaBo, a CNOCO6HOCTb BAacTK ybexxaaTb B 3TOM HacCesieHue.
NHbIMK cnoBaMn, hakTUYECKU peyb Wia 0 HE06X0ANMMOCTY NONTUYECKYIO
KOMMYHMWKALNIO, HO OTPULATb KOMMYHUKALUIO MPaBOBYO (4TO Kak pa3 MMesio n nMeeT
MEeCTO BO BCEX KOHLIEMUMUAX IOpMOANYECKOro NO3NTNBN3MA).

OTMeTUM TaKXXe, YTO 3TAaTUCTCKUIA NOAX0A K NpaBy NOABEPrca CEPbE3HON KPUTUKE CO
CTOPOHbI COLIMOJIOrMYECKON LWKObI NMpaBa. Coumonornyeckas Teopus, B oTIn4mne ot
NpaBoOBOro 3TaTU3Ma, 0TKa3biBaslaCb MOHMMATb NPABO KakK NMpPon3BoJibHOE
BONIEN3bSABJ/IEHME CyBEPEHA U CTapaslacb AOKa3aTb €ro coumansHyto npupoay. Cneagyet
OTMETUTb, YTO XOTS COLIMOJIOrNYecKan Teopus npaBa AOMNyCcKaeT pa3/iNdHble
dunocodpckmne obocHoBaHMS, B Poccumn oHa CckagblBasnach Kak, No NpPenMyLLecTBy,
NoO3NTUBUCTCKaA. Kak 1 BCe NO3UTUBUCTbI, CTOPOHHUKW COLIMOJIONMYECKOro HarnpaBJ/ieHns
OTPULAJIN BO3MOXXHOCTb MO3HAHUSA YMOMOCTUIaEMOWN CYLLIHOCTY NMpaBa, noJsaras, 4To
HayKa MOXXEeT YCTaHaBANBATb TOJIbKO SMANUPUYECKME CBSA3U MeXAy SBNIeHUSAMU. IMEHHO
C 3TUX MO3ULINIA «COLIMOJIOMN», TaK XK KaK U «3TAaTUCTbI», OTPULLAN CaMy UAOeto
€CTEeCTBEHHOr 0 NpaBa Kak npaBa abcoNtoTHOro, BE4HOr0 U HEM3MEHHOI 0 B CBOEN
CYLWHOCTU. HO B OT/IYME OT IOPUANYECKOro NO3UTUBU3MA, UCCaeayoLLEero, npexae
BCero, opMasibHYy CTOPOHY NpaBa, B LIeHTPe BHUMaHUS COLMONOrMYEeCKoro
NnpaBoBefleHNs HAXO0ANJI0Cb U3yYeHne NPaBoBON ANHAMUKU, TO €CTb YCJIOBUN



BO3HWUKHOBEHMWA U PAa3BUTUSA NPABOBbLIX OTHOLLEHWUI, NPeaLLIeCcTBYOLWMX HOPMaMm
rocyapcTBeHHOro npasa. CaMo NpaBo Npu 3TOM TPAKTOBANOCh KakK LLUNPOKOE
coumanbHoe siBneHne, obycnoBneHHoe pSAoM PAaKTOPOB: IKOHOMUYECKUX, COLIMANbHBIX,
NOJINTUYECKUX, HALIMOHAIbHbIX, MCUXOJIOrNYECKUX U Tak Agasiee oT 3TUX (haKTopoB
HernocpeaCcTBEHHO 3aBUCEesI0 U roCyNapCTBEHHOE NPaBo.

CyLWHOCTb NpaBa C TOYKN 3PEHNS MO3UTUBU3MA HE HYXKOAETCH B MHbIX 060OCHOBaHMUAX,
KpoMe (paKTa CBOero cyuiectBoBaHus. MNpaBo, no MHeHuto K. beprboma, asnaeTcs
ocHoBoOW Ntboro cTpos. Mo3nTUBNCTBI OTPLIBAIOT UCTOKW NMpaBa OT SKOHOMUYECKUX U
KJ1aCCoBbIX OTHOLWeHM. CBO 3a4a4vy OHU BUAOAT B oNucaHum npasa, opmMasibHO -
JIOrn4ecKoro nccnefoBaHusa ero ormbl[191].

B paMKax opuanyYeckoro no3nTBM3Ma co3aéTcs KOHLIEMNLUWA NPaBOBOro rocyapcTBa.

Mo3nTMBHOE NpaBo BbipacTaeT U3 06LEeCTBEHHOro NPaBoOCO3HAHWS, B TOM YUCIE N N3
nMerLwmxcs B 0bLecTse NpaBoBbIX NAEN U NMPeACTaBNeHUA, TEX NN UHbIX YCTOABLUNXCS
YXN3HEHHbIX MpaBua n obbl4aes, HO 3TO OTHIOAb HE O3HAYaeT, YTO creayeT NpM3HaBaTb
NEeNCTBYOLWNM IOPUANYECKNM MPABOM BCE, YTO MMeeT NpaBoBoe 3HaYvyeHue. Takoe
LUMPOKOE NOHUMaHKe NMPaBo Noj NPenJsioroMm He CBOAMMOCTU MNpaBa K 3aKOHY BOJIbHO UK
HEBOJIbHO AOMYCKAeT OTX0[ OT 3aKOHHOCTW, ocnabnaeT posib 1 aBTOPUTET 3aKOHa B
obuwecTBe.

LLIKoNa pyCcCKOro topmnanyeckoro rno3nTuBMU3Ma COCTaBU1a BaXKHbIN 3Tan B pa3BUTUN
byp>Kya3HoW npaBoBon MbiC/n B Poccun. ChopmmnpoBaBLlnCh K Havany 80-x rogos XIX
BeKa, 3Ta WkKona bbina BbizBaHa NOTPEOHOCTAMN KanuUTaMCTUYECKOro pa3smuTusa Poccun.
E€ nosiBneHue ObINIO CBA3@HO CO CTPEMJIEHUEM 3aKpernuTb NMpaBoBble MPUHUUMbLI MY TEM
pa3paboTKM NO3UTMBHOIO NMPaBOBOro MaTepunana u co3gaTb CTabuibHYO NPaBOBYIO
cucTeMy. DT 3afa4v onpenennaiv counanbHyO PYHKLNIO IOPUANYECKOro No3nTmemimMa
B YCJ/IOBUAX NpeBpaweHnsa Poccun B Byp>KyasHy MOHApPXUIO.

ApPKUM NpeacTaBUTENIEM LLKOJIbl OPUANYECKOrO MNO3UTUBM3MA, COCTABUBLLUWN
CYLLECTBEHHbI 3Tan B Pa3BUTUM PYCCKOWN NMpaBoBOn MbicaKn 6bin I.®. LepweHeBndy. OH
KakK npeacTaBuTesb LLKOJIbl OPUANYECKOTr0 NO3UTUBM3MA OTOXKAECTBAAJ NPABO U HOPMbI
npaBa. MpaBo ecTb BCcerga Npasusio, UnN, HaYe BbipaXkasiCb, HOPMa.

Noen no3antruBmnamMa NpUCyLLN COBPpeEMEHHON Byp >Kya3HOM IOPUCTIPYAEHLUNN B Pa3HbIX
BapmaHTax. OQHMM N3 HanpaBJIeHNA COBPEMEHHOI0 NO3UTUBM3MA SABAETCS
HOPMaTMBN3M[20].



CTOPOHHUKN HOPMATUBUCTCKOIrO HarnpaBJ/ieHNs YTBEPXXAAKT, 4TO roCy4apCcTBO eCTb
VWb pe3ysbTaT A4eNCTBUSA HOPM NpaBa, a CaMo NpaBo pacCMaTpPUBAIOT Kak
COBOKYMHOCTb HOPM, COAEp XallnxX NpaBua «00/HKHOro nosegeHus». Npaso B
HOPMAaTUBHOM MOHMMAaHUK 3TO rocyfapCcTBEHHas BONS obLecTBa NPOSABAAETCA BOBHE,
BbICTYMaeT B peasibHOM XXN3HN HE MHa4ve, Kak cuctemMa opuumnasibHO NMpu3HaBaeMbIX U
OEeNCTBYIOWMX B AaHHOM rocyaapcTBe IpUuandYeCcKux HOpM B UX MaTeEPUAINCTUYECKOM
MnoHMMaHune. HopMaTUBUCTbI OFpaHUYMBalOT 3a4a4y IPUANYHECKON HayKe (POPMasibHO -
OOrMaTU4eCKMM aHaIM30M NPaBOBOW HOPMbI, U3YHEHMNS JINLLb BHELLIHEro eé cTpoe
(CTPYKTYp®bI).

TeM caMbIiM B U3BECTHOM CMbICJIe UTHOPUPYETCA coaeprkaHune I'IpaBOBOI‘/'I HOPMBbI, eé CBA3b
C 0EeNCTBUTENbHOCTLIO, C MaTepunasZibHbIMN YCNOBUAMU XN3HU N NHTepeCaMn MHOANBUNOOB.

B cneuvanbHoOW nutepaType 3Ty CUCTEMY OPUANYECKUX HOPM MPUHATO Ha3blBaTb
npaBoM B 06bEKTUBHOM CMbIC/ie (06BbeKTUBHOM npaBe). iMes B BMAY, 4TO OHO, Byayum
rocyfapCTBEHHOW BoJsie obuiecTBa, HE 3aBUCUT OT BOJIN MHAUBULAOB U HE MPUYPOYEHO K
Kakomy nmbo onpenenéHHomy cybbekTy, B OT/IMYME OT NpaBa B CyObeKTMBHOM CMbIC/e
(cybbekTMBHOE NpaBo), Kak MpaBo TOro UM NHOMO Y4aCTHMKA NPaBOOTHOLLIEHUS Nnbo
COBOKYMHOCTb TaKUX Mpas.

NMpn3HaBasa NpaBa C/I0XXHbIM SIBJIEHMEM, UMetowmne pasHoobpasHblie CBSA3M C NOJINTUKON,
3KOHOMUKOW, KYJIbTYPON, CTOPOHHUKM HOPMATUBHOIO NOAXO0Aa BKJIOYAOT B MOHATME
rnpasa JINLWb r1aBHble, CyLWeCTBEHHbIe, M0 UX MHEHUIO, MPU3HAKN N OCHOBOW aKLEHT
0enaloT Ha TakuX ero CBOUCTBax, Kak hopMasibHas onpeneséHHOCTb, HOPMaTUBHOCTb,
obecrneyeHHOCTb roCy4apCTBEHHbIM MPUHYXXOEeHUEM (MPUHYAUTENbHOCTL). [paso
paccMaTpuBaEeTCHA Kak CUCTEMa HOPM U COOTBETCTBEHHO HOPMATUBHOCTbL MNpaBa - Kak
caMmoe cyu,ecTBeHHoe ero cBoncTBo. CobCcTBEHHO HOpMaTMBHOE NOHMMaHMe npasa, no
MHEHWIO ero rNpuBEpP>XeHLEeB, HE NCKJTIDYaeT pacCMOTpPEHME npaBa BO B3aMMogencTeme
APYrMMun aBAeHNAMKN 00LLECTBEHHOW XWU3HW, NCCNef0BaHMSA COLMaNIbHOrO MexaHu3Ma
dopMunpoBaHNa U 4ENCTBUA NpaBa B obLwecTBe, NpuU3HaHUA obuieyenoBevyeckmx
LLEHHOCTEN KaK UaenHo-HpaBCTBEHHOM OCHOBLI KOPUONYECKOro Npasa u
3aKoHopaTenbCcTBa[21].

2. OCHOBHbIE NOJIOXKeHUA IpuandeckKoro
no3uTuBM3Ma



2.1 XapakTepucTUKa OCHOBHbIX MOJIOXKEHUM
Iopuan4YecKoro nosMmTueMsMa

CoBpeMeHHas aHauTu4ecKasa IpuCrnpyneHumns ansgeTca Mmognpmkaumnen Hogenwero
IOPUANYECKOr0 NO3UTUBN3MA, OAHAKO B CBOUX METOA0I0MMYECKMX N KOHLEeNTYasIbHbIX
XapakKTepucTmkax oHa BocxoauT K pabotam k. OcTuHa. C CTOPMKO-PUII0CO(PCKON
TOYKWN 3PEHNS OHa NpeacTaeT cerogHs pa3HOBUAHOCTbLIO KOPUONKO-METOA0/I0MMYECKOro
Mo3nTUBM3Ma, BO MHOIFOM CHnmxKatowerocs ¢ opnanyecknm nosmtunemnsmMmom . Kenb3seHa,
C MoAUUKaALNAMN IOPNONYECKOr0 aHAJINTUYECKOro AorMmaTu3Ma, lopuan4yeckon
JINHFBUCTUKOW. B 4Yncne npeflwecTBEHHMKOB TaKoro HanpasieHUs B lOpUCNpyLeHLnn
06bI4HO Ha3bIBAlOT PUMCKUX HOPUCTOB, 3aTEM CPEAHEBEKOBbLIX LJOKTOPOB HOPUCIPYAEHL NN
(MpHepusa, bapTono, banbpa)[22].

3ajayn TakoW AorMaTUYECKOW ropucnpyaeHumnmn odbuensBecTHbl U He TpebytoT
pa3BepHYTbIX 060CHOBaHUIN, MOCKOJIbKY OHW BCEeraa onpeaensanncb notTpebHocTaAMM
MOBCEAHEBHON XXNU3HU U BbINIM TECHO CBSI3aHbl C OPUANYECKON NPaKTUKon. MMeHHO ans
3Toro nogxona bonee Bcero xapakTepHO BOCMNPUATUE NMpaBa Kak HEKOW COBOKYMHOCTU
HOPM, KaK yrnopsaao4eHHON CUCTEMbI 3aKOHOB 1 oTpaciaen npasa. Npn 3TOM 3aKOH
BOCMPMHUMAETCHA KaK C/IOBECHOE Bblpa>keHne MbIC/In 3aKkoHogaTena[23]. B COBOKYNHOCTH
3aKOHOB MMeeTCs CBOSA BHYTPEHHSASA Nornyeckas CBa3b 1 cBos bosiee nnm meHee
coBeplleHHasa cucTtemMa conogvynHeHnsa n pacnpenenerHms. NMoHATHO, 4TO Takag cucTteMa
3aKOHOB He MOXXeT 6bITb NoCnenoBaTeIbHO JIOrMYECKON N pa3yMHOW, MO3TOMY 3a4ada
IOPUCTOB M HAYKN COCTOUT B TOM, 4Tobbl coaencTeoBaTb N3b6aBNEHUNIO CUCTEMbI OT
npoTmeope4nin n npobenos n NnoszabotTuTtbcs o 6onee coBepLIEHHOM CJIOBECHOM U
CMbICJIOBOM COOEPXKAHUN IOPUANYHECKUX TEKCTOB, MOCKOJIbLKY CaMas 3/1IeMeHTapHasa
lopuanYeckas npakTuka TpebyeT NOHMMaHUA N TONIKOBaHUSA 3aKOHOB. 13 3Toro aHanmsa
N TONIKOBAHUN N POXKOAETCHA TO COBOKYMHOE 3HAaHNE N YMeHUe, KOTOPOoe Ha3bliBatloT
OOrMon rnpasa Win AorMaTUYeCKOWN lopuCnpyneHumen. 3agadym HaykKn rnpm Takom
noaxone He MMeT ryboKNUX N KA4YeCTBEHHbIX OTJIMYUA OT NPaKTUKMN aHaNINTUYECKOro
TOJIKOBAHMSA 3aKOHOB B CyAaX WIN NPaBUTENIbCTBEHHbIX y4pexaeHusax. NMosToMmy n cama
Hayka - gJorMaTmyeckasa (Mnm aHaanTuyeckas) ropucnpyneHums goHmkHa bblTb OTHeCeHa
K paspsagy onmcaTesbHbIX HayK.

B XX B. 3TK naen 6biam nogxBadeHbl 1 0TYACTU UCTONIKOBaAHbI B paboTax aHrIM4aHNHA
FepbepTa XapTa. NocneaHun, paccMaTpMBaET NPaBO Kak (POPMasibHO-/TIOMNYECKYHO
CUCTEMY «MEPBUYHBIX>» U «BTOPUYHbIX» MPaBu, BOCXOAALWMX K TaK Ha3blBAeMOW BbICLLEN
HOpMe Npu3HaHu4. NepBUYHbIE NMPaBuIa NPeaCcTaBNAOT cobon Takme 3aKoHoAaTe s IbHbIE



YCTaHOBJIEHUS, KOTOpPbIe OblI N3roTOBJIEHBLI CYBEPEHHBLIM OPraHOM (TO eCThb
napJlaMeHTOM) 1 BCNEACTBMNE 3TOro 06CTOATENIbCTBA BO3HUK/IN OnpeaesieHHble
o6s3aHHOCTK, 06a3aTenbCTBa U NPaBOMOYUNA[24].

BTopun4Hble NpaBmia COCTOAT N3 TPEX PA3HOBUAHOCTEN - MPaBus NPU3HAHUA, NPaBUJI
N3MEHEeHNA 1 NpaBu BbiHECEHUSA cyaebHoro peleHuns. NocnenHas pa3HOBUAHOCTb, MO
CyTn fgena, npeactaeT NpaBuiaMu O nMpaBuaax, T.e. TaKUMK NpaBuiaMn, KOTOPbIM
cynbun, paboTHUKKN rpa>KaaHCKOW CNy>KObl, NpaBUTENbCTBEHHbIE MUHUCTPbLI U Apyrune
nnua AOJ/KHbI ClefoBaTbh B NpoLecce NPUMEHEHUS N TOJIKOBaHMSA 3aKoHa. MNpaBuna
N3MEeHEeHNS 03HAYaloT CorjlacoBaHHble MpaBwua, NPeayCMOTPEHHbIE Ha C/yYan
HEeOb6X0ANMbIX N3MEHEHUI B AENCTBYIOLLEM 3aKOHEe. Hanpumep, B CMTyauuun, Koraa
MEHSIOTCSA 3aKOHbI 0 BbibOpax, NapslaMeHTCKMe BbIbopbl MOryT B UTOre NPMBECTU K
HOBOMY MapJiaMeHTY U HOBOMY NMPaBUTEJIbCTBY, KOTOPbIE 3aTeM MOryT NPON3BECTHU
N3MEHEHUS B «MEePBUYHbIX NMPaBuiax».

bonee c/NoOXXHbIM BbIrNAANT TOJIKOBaHME NpaBua NpusHaHna. O4HAKO NX poJib O4YeHb
Ba>XHa U 3TN NpaBusia COCTABAAIOT XapaKTePU3YIOLLYIO YepTy COBPEMEHHON
NO3UTUBUCTCKOM LLKOJIbl NpaBa. 3aKOH SAIBNAETCA 3aKOHOM JINLLUb NMPU YCJI0BUW, €C/iv OH
MPU3HaH TaKoBbIM, MOCKOJIbKY OH NCXOAW U3 NPU3HAHHOI0, YYPEXXAEHHOIro U B 3TOM
KavyecTBe BOCMNPUHMMAEeMOro NCToOYHMKa npasa. NMucbMeHHasa KoHCTUTyuma CLUA
oTBeYaeT npasuy NpU3HaHUA; HenucaHasa KOHCTUTyuunsa CoeamHeHHoro KoposieBcTBa
Tak)Xe NoAYNHAETCA NpaBuy NPU3HaHUA, MOCKOJIbKY 3TOMY MpaBuay cienyoT
napilaMeHT 1 cyabl. XapT yTBEp>XKAaeT, 4TO JIUWb B TOM CJly4ae rnpaBoBas cCUCTema
MOXKeT OeNCTBOBaTb 3(PEKTUBHO, KOra 'CylecTByeT peajibHoe codeTaHne NepBUYHbIX
M BTOPUYHbBIX NpaBuJl.

[laHHble COBPEMEHHbIX COLMaNbHbIX HayK, BKJOYas U npaBoBefeHne, UCXoOoaT U3 Toro,
4YTO NoBedeHne N aen yrnpaBnseTca YacTUYHoO obbi4aeM, HaCTUYHO NpUBUIIErNEN N
4YaCTUYHO HEKOTOPbIMU onpefesieHHbIMU U pa3aenseMbiMn LLeHHOCTaMN. KpomMe Toro,
YysieHbl coobuiecTBa MOryT UCMbITbIBATb BAUSHNE PENUTMO3HOW MOpasn, BKAKYaKOLWeEN
OOKTPUHbI N YY4EHNE LEPKBU, @ TaKXe dTUYECKMX NMPUHUMMOB (MPodheCcCUoHaNbHbIX,
npexxne Bcero - Bpa4edbHoOn 3TUKN, AeN0BON N Apyroe). Bce 3T pa3HOBNOHOCTU MOryT
HaXoAUTb N 4YaCTO HAXOOAT OTpPa>keHue B NpaBoBon cncteme. lNo3nymna Xapta CBOAUTCSA
K criegytouemMy: Bo BCcex coobuiecTBax cywecTsyeT YaCcTU4YHOE B3aUMONPOHUKHOBEHME B
coaep)XaHum Mexxay NpaBoBbIM U MOpasibHbIM 0653aTeNbCTBOM; O4HAKO aTpubyThl
MpaBOBbIX NPaBWJ ABAAKOTCA Npu 3ToM Bonee cneunPnyecKnMm n oKpy>xeHbl bapbepom
n3 6onee geTaan3npoBaHHbIX OFOBOPOK, HEXXEIN ApYyrmne conocTassseMble npasuia (To
€CTb MopaJibHble NpaBuna).



Bosblloe pacnpocTpaHeHne 1 gajbHenwmne Mmogndukaumm noayyunnia ero
Kaccmgukaumsa NpaBoBbIX NPaBu Ha NepPBUYHbIE N BTOPUYHbIE. OTCYTCTBUE BTOPMUYHbIX
npaBus, COriacHoO XapTy, eCTb NPU3HaK NPaBoOBON CUCTEMbI MPUMNTUBHOIO,
TpaauumoHHoro coobuiecTtBa. TaM, rae HET TaKoro pasJINYEHNS LPULANYECKNX NPaBU,
He CyLecTBYEeT 1 NapJlaMeHTCKOro npoLuecca, KoTopbin OKa3bliBaeT 0ObIYHO CcOaencTemne
B X pa3nmyeHnn n obocobnermnn. Ecnm B obiecTse BOCMPUHATLI NpaBusia NPU3HaHNS B
BblLLEYKa3aHHOM CMbIC/E, TO U YNHOBHUKW, N PAAOBbLIE FrpakaaHe obecne4ymBaloTCcs TeEM
CaMbIM BE€CbMa aBTOPUTETHLIM KpUTEPUEM A8 NAEHTUPUKALNK NEPBUYHBLIX NMPaBu
obsa3biBatowero HasHa4yeHus. [J>KoH Pau CyMMUpPoOBaa 3Ty XKe MbIC/ib NPU MOMOLLA
cnepytouwero npumepa. NpaBuao Npn3HaHUA UMEET OTHOLWLEHME K AeATeIbHOCTH
3aKOHO4aTEesIbHOr0 Kopnyca Kak y4peXXOaeHunsi, pyKoBOAMMOro onpeaeneHHbIMU
HOPMATUBHbLIMK COOBPAXKEHNAMU, HANPUMEP TEMU, KOTOPbIMU, KaK OXXNOaloT
corpa)kgaHe. 3TOT KOpNycC A0JIKeH 03aboTnTb cebs B COOTBETCTBUN C NOJIOXKEHUAMMN,
CKa)xeM, NnpenBbli6OpHOro NapTUNHOrO0 MaHnUgecTa, U 4TO 3aKoHoAATEeNN MOTryT BbITb
HaKa3aHbl, ecqim OHU He obecneyaT BbiNOJIHEHNE NPeaBbIOOPHbLIX 06eLaHNn B TON Nan
nHon hopme[25].

TeopeTnyeckasa KOHCTPYKLMSA rMpaBa 1 NpaBoBON CUCTEMbl XapTa, LOMUHMPOBAaBLUAs B
BennkobpuTaHnm B cepegnHe HbiHELWHEro BeKa, BnocaeacTBnum noaseprnach (BMmecTte C
APYrMMU MO3NTUBUCTCKUMU TEYEHUSAMIN) PUITOCOPCKON U COLMOSIONMYECKON KPUTUKeE,
0cobeHHO co CTOpOHbI aMepuKaHua PoHanbaa [BOpKUHa, Nnpodeccopa iopucnpyneHumnm
B Okchopae. B kHure nop HassaHmeM «Ecnm o npaBax roBOpuUTb CEPbe3HO» OH
BO3pa>kaJl No3nTUBUCTaM. HM OMH 3aKoHoJaTeNb (TO eCTb TOT CaMblil «CyBEepeH,
yCTaHaB/MBaOLWLMA 3aKOH-NPUKa3») He MOXKeT MNo3BoJsinTb cebe nrHopnposaTb
obLwecTBeHHbIe B3rnsaabl WK 4yBCTBO HeMpaBAbl, MOCKOJIbKY 06WecTBEHHOE MHEHNe,
KakK 6bl HX BbIN1I0 OHO NepeMeHYBbLIM U TEKYYMM, TEM HE MeHee, BO3BOAUT rpaHuLbl
BOKpPYr Ton 061acTu, KOTOPYIO NapsiaMeHT N NpaBUTeIbCTBO MOMYT «NPOUrHOPUPOBaTb
TOJIbKO TeopeTnYeckn»[26].

KoHuenuusa XapTa, npebbiBas B pyc/ie PUANKO-aHAIMTUYECKON BEPCUN COBPEMEHHOIO
No3nUTUBM3MA, OTHOCUTCS B CUJTy ONMpeneneHHoro ceoeobpasmsa CBOMX KOHCTPYKLMA 1
NoAXO[0B K KaTeropmn Tak Ha3blBAaEMOr0 JIMHIFBUCTUYECKOr0 lopuanyeckoro
nosuTmemaMa. Eule ogHom pa3HOBUAHOCTLIO COBPEMEHHOIO IOPNUANYECKOr0o MO3NTUBMN3IMA
SABNAETCA HopMaTMBM3M Kenb3eHa.

HopmaTunBuM3M - NpaBoBas AOKTPUHA, pacCMaTpmMBatowas npaBo UCKIIOYUTESIbHO Kak
06BbEKTUBHYIO SIOrnYecKyto hopmy, abcTparnpoBaHHyYO OT COLMNAJIbLHOrO,
MCMXOJIOrMYECKOro N NCTOPUYECKOIr0 CoaepXaHus, Kak bbl B «4MCTOM Buae» (oTciona
HOPMATUBN3M TaKXXe Ha3bIBAlOT «4UCTON Teopuen npasa»). OQHO N3 TeYeHUn



COBPEMEHHOIr0 IPMANYeCcKoro no3nTuemsma. PogoHavyasbHUK HOpMaTUBMU3Ma -
aBcTpunckum topuct NaHc Kenb3eH (Kelsen) (1881 - 1973), npodeccop BeHckoro
yHuBepcuTeTa € 1917 r., coctasuTenb npoekta KoHcTuTtyuum Asctpumn 1920 r., 4neH
KOHCTUTYLUMOHHOrO cyaa AsCTpun B 1921-1929 rr. B 20-e rr. BOKpyr Kenb3eHa
C/I0XKWMach rpynna nocsegosaTtesien, KOTOPYIO B IMTepaType HepenoKo MMEHYIOT
BeHckon wkonon npaea. K Hen npuHagnexann Agonbd Mepknb (1890-1970), Anbdhpen
®eppapocc (1890 - 1980) n gpyrue. MNMop 4nctom Teopmen rnpasa Kesb3eH NoHMManN
OOKTPUHY, U3 KOTOPOW YCTPAHEHbI BCE 3JIEMEHTHI, Yy>)XAble opnan4yeckon Hayke. lNMpaso
OOJIKHO 3aHMMaTbCA He couManbHbIMU NPennocbiZIKaMn NN HPAaBCTBEHHbLIMU
OCHOBAHMAMMN NPaBOBbIX YCTAaHOBJIEHNN, KaK 00Ka3blBAOT MPUBEpP>XeHLbl
COOTBETCTBYIOLWMX KOHUEMUUNA, @ crneundpunyeckn opngnieckmm (HOpMaTUBHbLIM)
conep>xaHuem npasa. MNpn 060CHOBaHNM 3TOW NO3ULUKM HOPMATUBU3M OMMUpPaCs Ha
durnocodunto HeOKaHTMAHCTBA, CTOPOHHUKM KOTOPOW pa3rpaHnynamn gee obnactu
TeopeTUu4eCcKnx 3HaHUN - HAYKN O CyLLEeM N HAaYKN O LOJIKHOM[27].

K nepBo rpynne Hayk, cornacHo B3rnsaam Kenb3eHa n opyrux HopMaTUBUCTOB,
OTHOCATCS eCTeCTBEHHble HayKWN, UCTOPUS, COLMONOINA N UHblE ONCLUMNJINHBI,
n3yyatoulime ABJ€HUS NPUPOoabl U 0OLLECTBEHHOW XU3HU C TOYKU 3PEHUSA MPUYNHHO-
C/leACTBEHHbIX CBsi3eil. BTopyto rpynny o6pasyoT 3TUKa U IOPUCMPYAEHLNSA, KOTOPbIE
nccnenyoT HOPMAaTUBHO 0ByCNOBIEHHbIE OTHOLLEHUSA B 06LLeCcTBe, MEXaHU3MbI U
cnocobbl coumanbHOM pernameHTauum noseneHns nogen. B cootBeTCcTBUN C 3TUM
yyeHneM HopMaTMBU3M MNpu3biBasl 0CBOBOANTL OPUCIPYAEHLUNIO OT UCCNenoBaTeIbCKUX
NpMeMoB, 3aMMCTBOBAHHbIX U3 Apyrunx obnacrten no3HaHmA. Kak nogyepknsan Kesnb3eH,
4YnucTas Teopus NpaBa «He OTPULAET TOro, YTo coaep)xaHue Noboro No3NTUBHOIO
topmanveckoro nopsaka, 6yabTte npaBo MexxAyHapoaHoe Uan HauMoHasbHoe,
06yCNOBNIEHO NCTOPUYECKMMU, SKOHOMUYECKUMU, MOPASIbHBIMU U NOJINTUYECKMMMU
(hakTOpaMun, ogHaKO OHa CTPEMUTCH NMO3HATb NPaBO C BHYTPEHHEN CTOPOHbI, B €ro
cneundunyeckn HOpMaTUBHOM 3HAYeHUM»[28]. YNCTOTa Teopun Npasa NpeanosaraeT
TaK>XXe UCKIYEeHNEe N3 HEe NAE0N0rn4ecknx oueHok. Kenb3eH ogHUM 13 NepBbiX
NocTaBW 3ajadvy Aenaeonornsaunm npaBoBeaeHns, co3gaHna CTporo o6 bLeKTUBHOM
HayKu o NpaBe u rocynapcTee. CoraacHo ero Bo33peHunsMm, NoAJIMHHAA HayKa HOCUT
PENATUBUCTCKUIA XapaKTep, TaK Kak NpU3HaeT BO3MOXXHOCTb CYLLECTBOBaHUS B
obLlecTBe MHOXKECTBa CUCTEM NAE0JIOMMN 1 OTPMLAET NPEBOCXOACTBO KakKon-1nbo
OOHOW N3 HMUX Haf OpYyruMn. «4ncTas Teopms CTPEMUTCA NPeoaosieTb Naeolornyeckme
TeHOEHUMN 1 ONnCcaTb NPaBO TakKMM, KAKOBO OHO €CTb, HE 3aHMMasCb €ro onpaBaaHNeM
NN KPUTUKON». Kenb3eH onpeaenss npaBo Kak COBOKYMHOCTb HOPM, OCYLLECTBAAEMbIX
B NMPUHYANTENbHOM Mopsigke (OaHHOe onpeaeneHne UM UCMoJsib30Baslocb AN
anddepeHumaumm npaea oT APYrMX HOPMATUBHbBIX CUCTEM, TAaKUX, KaK PEsINrns 1



Mopasb). NpaBo cTapwe rocygapcTBa. OHO BO3HUKJIIO eLle B NepBOObITHYIO 3N0OXYy, KOorga
obuwecTBo, paspewns NHAMBMUAAM COBEPLUATb aKTbl MPUHYXAEHMA (HanpuMep, akTbl
MeCTU1) B OOHUX CJly4asiX N 3anNpeTuB - B APYrunx, yCtTaHoBMI0 MOHOMOJINIO Ha
npUMeHeHne cnnbl B Lensax obecnevyeHns KonnekTneHom besonacHoCcTn. Bnocnencreun
npaBoBoe coobulecTBo NnepepacTaeT B roCyaapcTBo, rae QyHKUUN MPUHY X AEHNS
OCYLLECTBASATCA LEHTPASIM30BaHHbIM NYyTEM, TO €CTb CneynasibHO Co34aHHbIMU
opraHamu BnacTtun. C obpa3oBaHMeEM TaKUX OPraHoOB AeLeHTpam30BaHHbIe CNoCcobbl
MPUHYXXAEHNA COXPAHATCA NMWb 3@ paMKaMu rocygapcTBa - B obnactu
MeXXAYHAapPOLHbIX OTHOLWEHNN. B HauMOHaIbHbIX NPAaBOBbLIX CUCTEMAaX HOPMbI
corsiacoBaHbl Mexay cobon 1 pacrnonaratoTcs Mo CTyneHaMm, obpa3ys CTPOryo nepapxuio
B BUAE Nnnpammabl (Takoe onnmcaHme noay4ynno HasBaHMe CTyneH4YaTon KoHUenuum
npasa - Stufenbau-theorie; TepMmnH nepebIM ynotpebun A. Mepksnb). Ha BepwinHe 3Tomn
nMpaMmuabl HAXO0AATCA HOPMbl KOHCTUTYUMW. [lanee cnenyoT «obLime HOpMbI»,
YCTAHOBJIEHHbIE B 3aKOHOAATENLHOM Nopsake nam nytem obblyas. M, HakoHel,
MocCse4HIO0 CTYNEHb COCTABASAT MHOUBUAYAIbHbIE HOPMbI, CO34aBaeMble cyaebHbiMN K
aAMUHNCTPATUBHBLIMW OpraHaMm Npu peLleHnn KOHKPETHbIX aen. B nzobpakeHunn
HOpMaTMBM3Ma HaLUMOHaIbHOE NMPaBO BbICTYNaeT 3aMKHYTOW peryasaTUBHON CUCTEMON,
roe Kakaasi Hopma npmnobpeTaeT 0653aTenlbHOCTL 6Bnarogapsa ToMy, 4TO OHa
COOTBETCTBYET HopMe 6onee BbICOKOW CTyneHn. MICTOYHUKOM eQUHCTBa NPaBOBOM
cucTteMbl Kenb3eH Ha3biBasl OCHOBHYIO HOPMY - TpaHCLeHAeHTaIbHO-J10rn4eckoe
MOHATUE («MbIC/IEHHOE AO0MYyLEHME»), KOTOPOE MOCTYMPYETCH HAalLUM CO3HAHMEM C
uenbo obocHOBaHMSA BCEro npasonopsaka B uenom. OCHoBHas HOpMa He COOEPXKUT
HOPMAaTUBHbLIX NpegnncaHnin B COBCTBEHHOM CMbIC/e csioBa. Ee Ha3Ha4YeHue B TOM,
4yTO06bl NPNAATb HALIMM NPenCcTaBAEHNAM O IEFNMTUMHOCTW NpaBoNopsAKa Orn4eckKun
3aBepLueHHyto hopmy. B paboTe «ObLan Teopns HOpM» TEOPETUK NepecMoTpen CBOU
B3rN1A4bl HA OCHOBHYIO HOPMY N OTHEC ee K 4Yucay ropmnagnyecknx pukunn. «OCHoBHas
HOpMa SABNISIETCA HE T'MMNoTe30M, KakK 1 CaM XapaKTepu3oBas ee uHorga, a pukumen».
HopmMaTMBM3M CyweCTBEHHO OT/IMYAJICA OT NPeaLWecTBYOLWMX KOHUEeNnunn gopmMmanbHO-
OorMaTu4eckoun ropucnpygeHunn. KenbseH MoampuumpoBas lopnanyeckmm nosmMTmBm3mMm,
BKJIIOYMB B HEr0O TEOpEeTUYECKME KOHCTPYKLNN, BbIABUHYTbIE NpeacTaBuTensmMmum
COLMOJIOrNYecKoro rnpasoseneHus. B Teopuun Kenb3eHa noHATME NpaBa OXBaTbIBaeT He
ToNbKO 0buweobsizaTenlbHbIE HOPMbI, YCTAaHOBJIEHHbIE FOCYAapPCTBEHHOWN B/1ACTblO, HO U
npoLecc nx peannsaummn Ha npakTuke. «fMpumMeHeHne npaBa eCTb TaKXXe 1 Co3gaHune
npaBa», - MMUCan oH. B 3ToW 4YacTn ero 4OKTPUHbLI METOAbI OPNONYECKOrO MO3UTUBU3MA
coYeTasIMCb C NpUHUMNAMN PYHKLMOHANIbHONO NOAX04a K NCC/IeA0BaHNIO HOPMAaTUBHbIX
cucteM. NMonnuTu4eckoe y4yeHne HopMaTUBM3IMa NOCTPOEHO HA OTOXAECTBJIEHUN
rocyfapcTBa M npasa. [oCcyfapcTBO Kak OpraHmn3auns npuHyX4eHUs NAeHTUYHO



rMnpaBonopsaaKyYy, CHUTas poAoHaYaIbHUK HOPMATUBU3MA, apryMeHTUpPYys CBOO MO3ULUIO,
Kenb3eH npuwen K BbIBOAY, 4TO Ntoboe rocyaapcTBo, B TOM YUC/Ie aBTopuTapHoe,
ABNSAETCA roCyapCTBOM MPaBoOBbIM. DTOT BbIBO, PE€3KO KOHTPaACcTUPOBaJ C LOKTPUHAMU
nnbepanbHon gemokpaTum XX B. B npoTnBoBEC 3TUM AOKTpMHaM Kenb3eH gennn
rocyfiapCTBa Ha AeMOKpaTnyeckme n HegeMmokpaTtumyeckue. Mo ero y4yeHuo, nemMokpaTumsa
He CBOAMTCS K NPUHATUIO PELUEHNN N YTBEPXXAEHUNIO 3aKOHOB BO/bLWINHCTBOM F0J10COB.
[lemMokpaTua NpeanonaraeT yBa)KeHMNe K Yy>KUM B3rnsgam n tpebyeT 3awimnThl
WHTEepecoB MEHbLUMHCTBA. «[BUXXYLLNM NPUHLWUIMOM BCAKON OAEMOKPATUN B
OENCTBUTENIbHOCTU CNY)XUT HE 3KOHOMMYecKasa ceBobona nnbepanmima, Kak nHorga
yTBepxaanu (mbo nemMokpaTns MoXKeT bbiTb Kak nbepasnbHON, Tak U
coynanncTmnyeckomn), a, Ckopee, oyxosHasa csobona»[29]. B npmsHaHum Kenb3eHoM naeun
COLNAINCTNYECKON OEMOKPATUM CKa3asnacb ero 6/IN30CTb K TEOpPETUKaM
aBCTpoMapkcmu3Ma. B ceBomx paboTtax no MexxgyHapoaHoMy npaBy Kenb3eH BblABUHY
MPOEKT YCTaHOB/IEHNS MUPOBOIro NpaBonopsaka Ha oCHoBe A06POBOILHOIO NOAYNHEHUS
rocynapcCTB opraHaMm MexayHapoaHOM pucankumn. NMpnmeHas obLyo cxemy CBOUX
pacCy>XOeHUn, OH 1 apyrme HOpMaTUBUCTbI pa3nnyann NpeanncaHmnsa MexxayHapoaHoro
rnpaBa MU ero 0OCHOBHY HOPMY. B KoHuUenuun npoBoannachk MbIC/lb O TOM, 4TO
KOHCTUTYLWUN roCcyaapcTB Heob6xoammo npuBecTy B COOTBETCTBME C AEMOKPATUYECKMMMN
MPUHUMNAMN MeXOYHapo4HOro npasonopsgka. Y4eHne HopMaTMBM3Ma OKasaslo
rnybokoe BO34ENCTBME Ha TeopeTnyecKmne npencTaBieHns n lopuanvyeckKyto NpakTuKy B
AscTpuun, Nl'epmaHumn, Ntannn n opyrmnx ctpaHax 3anaga. lNog BansaHmMemM HopMaTMBU3IMA
npasoBe bl cTann 6osblue yoensiTb BHUMaHUS MPOTUBOPEYNSAM B NpaBe, CO30aHUI0
CTPOMNHON CNCTEMbI HAaLMOHAJIbHOrO 3aKoHoAaTeNbCTBa. C KOHUenunaMm HopMaTuBM3IMa
CBSI3aHO TaK>Xe LUMPOKOe pacnpocTpaHeHne ngen BepxoBeHCTBa MeXAYHapO4HOro
rnpaBa Haj 3aKOHOA4ATEsIbCTBOM rocy4apcCTB, MHCTUTYTOB KOHCTUTYLIMOHHOIO KOHTPONSA
(co3zpaHme cneunasbHOro opraHa KOHCTUTYLMOHHOW IOCTULMN BRepBblie Oblio
npenycMoTpeHo B KOHCTUTYyumnmn Asctpumn 1920 r., KOTOpylo oTpenakTmnposasn Kenb3eH),
dopMmMpoOBaHME TaKNX HanpaBJIEHNN NCCIea0BaHNIN, Kak 0bLasa Teopusa N Normka HoOpMm
[301.

2.2 Knaccnyeckvuv no3MTUBU3M

CyLLHOCTb KJIaCCUYECKOro OPUANYECKOr0 MO3NTUBMU3MA CBOAMTCS K TOMY, YTO CBEPX
NMO3UTUBHOIO 3HAYEHUS O MPaBe HMYEro 3HaTb HeJb3$, YTO NO3HAHME HE MOXEeT
ABUraTbCA Aasiblue B/E€HNA NO3UTUBHOMO NMpaBa U UCKaTb €ro UCTOKM U CMbICA. DTO
ocobas dmnocodckasa NnosnLNA, NAEHTUYHas obLLeMy OTHOLLIEHWIO NMO3UTUBU3MA KO BCEM



HayKaM, 1 TOJIbKO TaKyl MO3MLNI0 MOXKHO Ha3BaTb COBCTBEHHO IOPUANYECKUM
no3nTmuBmMamMom[31].

MoaBoas UTor, cnegyeT BblAeNUTb MPUYNHbLI, KOTOPbIE SieXKann B OCHOBE nocsenytoLien
KPUTUKN KNAaCCUYECKOro no3nTuemsma 1 obycnosuellMe ero TpaHchopmauuto B
SMMUPUOKPUTULIN3M.

[na cBoero BpeMeHu, Kak y>xe Oblsi0 CKa3aHo Bbile, NosiBJIeHNE NMo3nTUBu3Ma bb1s1o
onpaBOaHO HECNOCOBHOCTbLIO PUIIOCOPCKON MbICIN HANTK Napannenn Mexay
TpagnUMOHHOW MeTaPU3NKOW U pe3yibTaTaMu Hay4YHbIX OTKPbITUN. [To3nTmnBM3M genan
AKLUEHT Ha Hay4HbIN MeTo4 M nouck obuwmx 3akoHoB siBneHuin. OTka3 O. KOHTa Nnpu3HaTbh
32 HayYKOW MpaBo nccnenoBaHuUsa NPUYNHHOCTU, KaK U OTpULLAHME BO3MOXKHOCTH
PacKpbITNA 0O bEKTUBHbIX, 3aKOHOMEPHbIX CBA3EN BbIMA4EM BMOJIHE JIOMNYHO,
MOCKOJIbKY 3TV NOHATUA 03Ha4vann gna punocodos XIX BeKa NvLlb onmcaHme uenu
nocnenoBaTebHbIX COBbITMN[32]. K TOMY XXe paCcKpbiTUE NPUYNHHOCTU (CyTN) ABNEHUN
He MOrso 6bITb BNOJIHE AOCTUMHYTO B rpaHuUax Toro obbema 3HaHUM, KOTOpPbIA Obin
HaKomnJieH Ko BpeMeHu co3faHusa no3ntmemima. OgHako nccnenosaTesin BUOAT B
paboTax paHHUX NO3NTUBUCTOB, 0ocobeHHO O. KoHTa, Henocsie40BaTeIbHOCTb.

OTKa3blBasACb OT TpPaAULMOHHON MeTadnU3nNKN, B OCHOBY KJIAaCCUYECKOro No3nTuBmM3ima
Oblna MNosIoXKeHa «CyObEKTUBHO-NAEANNCTUYECKAs TEHAEHUNA», KOTOpas poaHMIa ero
IOMU3MOM, a TaK)XXe «MHOIrMe 3/1eMeHTbl eCTeCTBEHHOHAY4YHOro MaTepunasansma 3noxm
MpocBelweHna»[33].

PoonHon no3nTtuBmu3ma bbina PpaHumnd, a ero pogoHadyanabHUKoM - O. KoHT (1798 - 1857).
OH npaBnIbHO KOHCTATUPOBAJI, 4TO BCE YCUNNSA (PNI0COPUN HOBOIrO BPEMEHM CO34aTh
MeToAd, OONHAKOBO NPUroAHbLIN N ANA NCCaeaoBaHMs obWmMX Havyan BCEro cyulero, u gns
KOHKPETHbIX HayK, He YBEHYa/INCb YCMNexXoM.

C Opyron CTOPOHbI, pa3BUTME OMNbITHOIO eCcTeCcTBO3HaHNA ybeanTenbHO AOKa3biBalo
HECOCTOATENIbHOCTb NPeTeH3un TpaguuMoHHON PMUI0COpPUN CTOATL Ha HayKamu.
KOHT BblABUraeT oCHoBOMosarawmim Te3nc no3nTuBmniMa: Hayka 3amMeHuUT cobon
mnnocoguio.

OpHako KOHT He cobupancs CoBepLlUEHHO ynpa3aHaTb omnocoduto. B LLeCTMTOMHOM
«Kypce no3umTmneHom cunocodumm» oH pacnosiaraeT Hayku B pa4 rno ybbiBatoLllen cTeneHmn
obwHoCTM (CHavYana naeT MaTeMaTuKa, 3aTEM MeXaHMKa N Tak fasiee). 3aBepwlaeT 3TOT
pAg CouMosorms - onbiTHasa Hayka ob obuwectee. dunocodua B 3TON KNaccnpukaumm
3aHMMaeT ocoboe MecTo. OHa eCcTb HeKas obLas Hayka, Npu3BaHHas packpbiBaTb CBA3b
HayK M OCYLLEeCTBNATb CUHTE3 HAaYy4YHOr o 3HaHMA. OTa PUI0COPUNSA MNOJIb3YyeTCA TEMU XKe



MeToLaMMn, YTO N KOHKPETHbIe HayKu, N He nMeeT AeJsio C TPaANLUNOHHBbIMUN
dunocohcknmm npobnemamun. OHa He NWET NEPBONPUYNH N CYLLLHOCTEN SABNEHNIN N KaK
BCE HAaYKWN JINLLb OMUCbIBaeT ABJIEHUSA, TO eCTb OTBeYaeT Ha BOMpocC «Kak?» n
oTbpackiBaeT Bonpoc «flovyemy?»

Bcs nctopusa nosHaHus, no KoHTy, eCTb nocnenoBaTesibHasi CMeHa TpeX «COCTOAHUN»
4eI0BEYECKOro yma, Tpex BugoB MUPOBO33PEHNIN NN TPEX METOO0B - TEOJI0rMYECKOro,
MeTapunu3nyeckoro n NO3UTUBHOIN0. TeoIorM4ecKnin MeTon XapakTepusyeTcsa TeM, 4TO yM
CTPeMnNTCA K abCONMOTHOMY 3HaAHUIO N NbiTaeTca 06BbACHNTL HabnogaeMble ABNEeHUS
0enCcTBMEM CBepXbeCTeCTBEHHbIX CU. Penurns Tem caMmbiM BblaaeTcss KOHTOM 3a
rnepByto CTyNneHb Hay4YyHOro 3HaHWs, NOAroTaB/MBalOLWas Apyrmne CTyneHu.
MeTadusmnyeckun meton, no KoHTy, npencrtasnseTt cobon Buagon3mMeHeHumne
TE0JIOrMYEeCKOro: CBEPXbeCTeCTBEHHbLIE CUJIbl 3aMEHSAITCA 34eChb OJINLETBOPEHHBIMU
abcTpakumsamm, metausnydecKnMm «CyLHOCTAMN» (MaTepus, AyX N Tak ganee),
KOTOpble MPU3HaTCA NexXalluMn B OCHOBE BCeX HabnogaeMblix ABNeHNN. NO3UTUBHLIN
MeTon, No KoHTy, NnpegnonaraeT Hay4yHoe 06bACHEeHMe BCEro CyLiero B COOTBETCTBUMN C
NpPUHUMNAMN NO3NTUBHOW uiocopun.

TpeM cTagmsam pa3BUTUSA NO3HAHUA MOAYNHSAETCA U YesloBeYecKas NCTopus.
Teonornyeckon ctagum oTeevaeT heoasibHO - MOHAPXUYECKUIA Mepuog pa3BuTus
4yesoBeYyecTBa; MeTaPU3NYECKON - 3Tan NnoabeMa CpeaHNX K1aCCOB N BO3BbILLEHNS POaU
IOPUCTOB; @ MO3UTUBHOWN - 06LLLECTBO NPOMBbILIJIEHHUKOB, TO €CTb KanuTaJncTnyeckoe.

9T0 obuiecTBO, cumTaeT O. KOHT, byneT NnoCTOSIHHO NepecTpanBaTbCs HA OCHOBE
NO3UTUBHOIO 3HaHMA. Mo3nUTMBHaS prnocodunsa cymeeT 3aCTaBUTb NPOMbILLJIEHHUKOB
n36aBMTbCS OT 6e3yAep>KHOro CTPEMJIEHUS K NPUOLIIN 1 CAeNnaTbCa XpaHUTenaMum

o6l ecTBEHHbIX KannTanos. PykoBognTensimMmm 3Toro obuectsa A0JIKHbI CTaTb 6aHKMPbI.
B nx pykax goJikHa 6blTb cOCpefloTOYEHa U NoMTUYecKas BnacTb.

[ NaBHBLIM NPUHLNMOM (PYHKLMOHMPOBAHWS 3TOro obliecTsa cTaHeT «BceobLlas
coumanbHaa CONNAAPHOCTb», MOTOMY YTO 06LLLECTBO - 3TO COLMasIbHbIA OPraHnu3Mm,
NoAo06HbI BUOIOrMYECKOMY, N MeXAY ero 4YacTAMU, KaK MeXy opraHamMmu opraHu3Ma
JIOJ1)KHa CYLL,EeCTBOBATb CONMMAAPHOCTb.

B 3aBepliatowmim nepmnon CBoen nesaTenbHoCTN KOHT NMoCTaBu CBOEN Lesbo
nepenenaTtb penuruio B punocodpuio. B po30BbIX TOHAX OH OMUCLIBAET CpeaHEBEKOBYIO
COLMNANbHYIO NEPAPXUIO, MbITAaeTCa peabunnTnpoBaTb TEOKPATUID, KAaTOIMYECKNIA
MUCTULUMN3M N OeATEeSIbHOCTb NHKBU3ULINN.



domMy AKBUHCKOIr0O OH 06bABNSET BennYanwmm pmnaocoom BCcex BpeMeH. Takom utor
mnnocodckom apostounnm KoHTa He cnyydyaeH. 2TO - naTa 3a NPU3HaHue peanrum Kak
Ha4asIbHOW CTaAuu HAaY4YHOro 3HaHUA U 3a ero NOCTOAHHOE CTPeMJIeEHNE UCKaTb
«MOCTOAHHOI0 COrnalleHna Mexxay KoHCepBaTUBHbLIM U MPOrpecCnBHbLIM
HanpaB/IeHNAMN, OANHAKOBO CBOMCTBEHHbLIMU HOPMaJslbHOMY COCTOSIHUIO YesioBeYecTBa».

Nepexon KoHTa K pesiInrno3HbIM C/1aBOC/I0BMAM 06eCKyparKnsa HEKOTOPbIX ero
nocnepnosaTtenen. KoHTU3M packosoncs. OgHu Bo rnaee c Monem Jlacghmutom 06BN
cebs npaBoBepHbIMK y4eHUKaMn KOHTa 1 CTasn OTHOCUTBLCA K ero COYMHEHNAM Kak K
«Brnbnuun». OHM NPUHANNCHL 3@ OPraHnU3aLmnio NO3UTUBUCTCKUX LLEPKOBHbIX 0BLLNH,
COXPaHUBLUMXCA 00 CUX NMop Koe-rae Bo ®paHumm u, B ocobeHHocTn, B bpasnnun.
Opyrue, Bo rnaese c mMmuaem JIntpa, oTBEPrin y4yeHne KoHTa o HOBOW LLEPKBU, HO
MPUHANN BCe OCTaJsibHble ero B3rnagbl.

Mo4YyTn oAHOBPEMEHHO C BO3HUKHOBEHMEM MO3UTMBU3Ma BO PpaHUNN MO3UTUBUCTCKUE
naoen ctanan pa3BuBaTbCsa B AHMAMK. NepBbIM KPYMHbIM aHIM IMACKUM NO3UTUBUCTOM Obi
0.C. Munnb (1806 - 1873). B ueHTpe OCHOBHbIX €ro CoMMHeHUn «Cncrtema Normku
CUNNOTNCTUYECKON N NHOYKTUBHOW», «YTUANTAPU3M» N APYTrnX 6biam normyeckme
nccnenoBaHus.

[NaBHYlO 3a4a4vy HayKn OH BUAEN B UHAYKTUBHOM YNOPSAO0YEHUN € ONHUNYHbIX SIBJIEHWNA.
4T106bI BOOPY>XMTb HayKy COOTBETCTBYIOLLNMN METOAAMN, OH YCOBEPLUEHCTBYET

63KOHOBCKYIO NCKII0YAOLWYI0 NHAYKLMNIO, CBEAA €€ K 04€Hb MPOCTbIM NpUeMaM: MeToay
CX0ACTBa, MeToAy pasnyns, METOAY OCTAaTKOB M MeTOoAY COMYTCTBYIOLLUNX NU3SMEHEHWNA.

PaclumpuTenbHO TpakKTys JIornky, Munnb CTPEMUTCS PACMPOCTPAHUTL ee Ha obnacTb
0o6LLIecTBEHHOro NoBeaeHns YesioBeka U co34aTh JIOrMKY HPaBCTBEHHOIrO NMoBeaeHuns
(neoHTONOrMYecKyt noruky). Mo Munnio, MmopanbHblie MPUHLNIMbI, KaK 1 JIOFMYeckune

npaBuia, 4OSKHbI ObITb 3MNUPUYECKN 060CHOBAHbI.

A 3TO MOXKHO caenaTb, CYMTaeT OH, UCXOASA U3 YTUANTaApU3Ma, TO €CTb U3 MONOXKEHWNS,
4TO MOpaJibHasA LLEHHOCTb NOCTYMKa onpefenseTcs ero nosas3on. Ho Munnb He xo4eT
MOpasibHOro onpaBAaHUs NOBEAEHUS YeNOBEKA, CTPEMSALLErOCsA U3 BCEro U3BJIEKATb
nosib3y uau Beirogy. YTobbl CrnagnTb aroNCTUYECKNE MOMEHTbI 3TUKU YTUANTapU3Ma, OH
BBOAUT B KQ4YeCTBE KPUTEPMS HPAaBCTBEHHOCTW NPUHLMN aJibTPYU3Ma: BbICLLEN Lesblo
4YesI0BEYECKOM AeATeNIbHOCTM A0/HKHO BbliTb COAENCTBME «CHACTbIO YenoBeyecTBa nuau,
CKOpee, BCEX YYBCTBYIOLLMX CyLLECTB». B utore Munnb NpnxognT K 3KJIEKTUHECKOMY
COYEeTaHNI0O HECOBMECTUMbIX HPABCTBEHHbLIX KPUTEPUEB YTUINTAapPU3Ma 1 abTpyn3Ma.



CBoe coumonornyeckoe yyeHme Mmnab CTPEMUTCA NOCTPOUTb UCXOAA N3 MPU3HAHUS
HEeN3MeHHON «MPUPOabl HesloBEKa». Y Ka)KA0ro 4YenoBeka, nosiaran oH, UMelTCs
OCHOBHbI€ 4YepThbl (3/1IEMEHTbI) €ro IMYHOCTU, «KKOTOPbIe BbITEKAIOT U3 3aKOHOB NPUPOAabI
OTAENbHOro YesioBeka U MoryT BbITb K HUM CBeAeHbl». DTU 3aKOHbl yCTaHaBANBAKOTCA
MCUXOJIOrNENn N COLNOIOTrNEN.

Mo3ToMy pe3ysibTaTbl 3TUX HAaYK AOJIKHbI MUCMOb30BaTbCA AJ/19 HOPMATUBHbIX BbIBOAOB.
O6uiecTBO, N0 ero MHeHuUto, NpeacTasnsgeT cobon arperaT OoTAE/bHbLIX UHONBUAYYMOB,
MbILLIEHNE KOTOPbIX Ha MNPOTSXXEHUN NCTOPUN NpeTeprieBaeT npoLecc NnocTerneHHoro
pa3BuTUA. BMecTe € 3TUM NocTeneHHO pa3BuBaeTcsa n obuwectso. FocynapCcTBo He
OOJDKHO BMELUMBATbCA B HYaCTHYIO XU3Hb rpakaaH. OHO JO/HKHO NpeacTaBuUTb
MaKCMMaJibHble BO3MOXXHOCTU A1 Pa3BUTUA SKOHOMUYECKON NHULMATUBbI
npeanpuHnMmaTenen.

Mo CywecTBy yTUAMTapU3M NpeBpawaeTca y Muana B nponoseib KanuTaJnCTUYECKOn
KOHKYpeHUMW. Mo MHeHMI0O Mnana MOXXHO MOCPeaCcTBOM yay4lIeHN CUCTEMbI
pacnpefeneHnsa [obuTbCs HECTHON KOHKYPEHLMN U CO3AaHNSA TaKnX YC/I0BUIA, B
KOTOpbIX Mornu 6bl NpeycneBaTh BCe nogn. Ecnm xxe B 3Tux ycnoBmsax ob6e3noneHHble
OoCTaHyTCcs 06e340N1eHHbIMN, TEM XYXKe AN HUX: MUb NPEeCNOKONHO CaHKLMOHMpPYET
NX CyLLeCTBOBaHMe.

Noen Munns, B ocobeHHOCTN, 06 OTHOLWEHUWN NTIOTUKK U Prnnocodum, o TOM, 4TO
dopManbHasa Normka - 3To rnaBHoe PmMaocodpCckoe 3HaHNeE «HaykKa 0 CaMon Hayke» Bblin
BO3pOXXOeHbl B XX B. HEOMO3NTUBU3MOM.

(NaBHbLIM NpeacTaBUTENEM aHIMIMACKOro NMO3UTUBU3MA BTOPOW NonoBuHbI XIX B. 6bin I,
CneHcep (1820 - 1903). OH TakXe Kak 1 KOHT npoBo3rialaeT HeobXxoaAnMOCTb
co3faHusA HoBOW chmnocodumu, HO ee NpegMeT 1 3adadn BUanT nHave. CneHcep nogobHo
KOHTY pacnonaraeT Hayku B psf, HO He Mo NpuHUMNy ybbiBaHUS 0OLWHOCTM 1 NPOCTOTHI,
a Mo NPUHUWNY BO3pacTaHUA KOHKPeTHOCTU. OTKpbIBaeT 3TOT PAL HayK NIOrnKa, 3a Heto
cnepyeT MaTeMaTUKa, MeXaHUKa 1 Tak ganee. 3aBepllaeTcs psaa KOHKPETHbIMN
HaykKaMun, TaKUMN KakK COUMNOOrna u gpyrumn. «Bce Haykm ogmHakoso obuime, ecnm nx
paccMaTpuBaTb Kak rpynnbi». «Punocodun octanacb Ta Xe 0bnacTb, KoTopas
NMPUHAANEXUT HayKe». Ho B OTANYUM OT APYrux, oHa eCTb 06begnHeHHOEe 3HaH e,
BbICLLUNA TeopeTndecknuin cnHtes. «OCHOBHOW XapaKTep NO3UTUBHOW husiocopmm
Bblpa>kaeTcs B NPU3HaHUWN BCEX SABNEHUNN NOAYNHEHHBIMU HEU3MEHHbIM €CTECTBEHHbIM
3aKoHaM. VIX OTKpbITME 1 CBeAeHne 40 MUHUMYMa U COCTaBSAEeT Lesib HaWnxX yCUanin».



Mwup, no CrneHcepy, aenntcsa Ha No3HaBaeMmoe 1 Heno3HaBaeMoe. [lo3HaBaeMoe - 3TO
«MUp aBneHnn» KaHta, Heno3HaBaemoe - 3TO «BeLmn B cebe».

Hayka, no mHeHuto CneHcepa, cnocobHa No3HaBaTb JINLWb CXOACTBO UM HECXOACTBO U
ApYyrve oTHOLIEHUS MeXy YyBCTBEHHbIMU BOCMIPUATUAMU, HO HE MOXKET NPOHUKHYTb B
CYLWHOCTb ABNeHUN. C 3TON TOYKWN 3PEHUS «...MaTepus, OBMKEHNE U CUa NNLLb
CUMBOJIbI HEBEAOMOI0 peasibHoro». HernosHaBaeMoe BbicTynaeT y CneHcepa Kak
nepBoHa4vasibHasa NpUYnHa, B MPU3HaHMN KOTOPOM, SKOObI, CXOAATCSA HayKa U pesnrus.

CywecTtBoBaHue HenosHaBaemMoro nam HeeseaoMon peasibHOCTU OTKPbIBAETCS YeNoBEKY
NHTYnumnen.

PayunoHanbHOMY MO3HAHUIO OOCTYMHbI MWL NposiBieHnsa Heno3HaBaeMoro Bo Bceobuiem
N3MEHEHUWN NPeaMeToB U ABJEHNN NN BCeobLLen 3BONOLNN.

CTpeMaACb CO3aTbh TEOPUIO 3TOM 3BoIOLNK, CNeHcep NCXOAUT U3 NMOJIOXKEHUSA O TOM, 4YTO
BCE M3MEHEHUS NOAYNHSAITCA «3aKOHY NOCTOAHCTBA CUJbl». HensbeXXHbIM cnencTemem
3TOro 3akoHa, no CrieHcepy, SABASETCS HEMNPEpPbLIBHOE NepepacrnpeneneHne MmaTepumn u
SHEeprun.

B cny4ae, ecnm umeeT MeCcTO MJaBHbIN Nepexon U3 «HeonpeaeneHHon beccBa3aHHOM
O HOPOAHOCTM B OMpPeesIeHHY0 N CBSA3aHHYI0 Pa3HOPOAHOCTb», UMeeT MecTo
3BOJIIOLMSA. A B Clydae, ec/in NPOMCXoauT paccesHue (aesnHTerpaums) YacTul v
NOrjoWweHne M1 ABUXKEHUS, TO MPOUCXOANT MHBOJIIOLMS, TO €CTb Npouecc, obpaTHbLIN
3BOJIIOLMN.

Mpouecc asonouun, cyntaet CrneHcep, NPOUCXOOUT B HanpaB/lieHNN HauMeHbLUero
conpoTuBJieHNA, OKa3biBaeMOro BHelWHMmM CJiaMn. 3aBepLuaeTC$| 3BOoSIOUNA
OOCTUXXeHneM paBHOBECHOI0O COCTOAHNA. 3a 3TUM COCTOSIHUEM HaCTynaeT pa3JioxKeHune.
[Tocne 3TOro onNdaTb HacTymaeT 3BOJIIOLUA U TakKom UKMKAN NMnOBTOpPAETCA.

OnncaHneM 3TOW KapTUHbI 3BOJIIOLIUK N NCHEPNbIBAaeTCSA PaKTUYECKU CcooepKaHue
nosntmeHoun comnococpun I'. CneHcepa. Kak BnaHo, 3TO cofep)XaHne oKasaloCb BeCbMa U
BeCbMa CKyAHbIM. XoTsa CneHcep v yN0BUA YepThbl HEKOTOPLIX (POPM pa3BUTUSA, NOMbITKA
npeacTaBuTb NpefiaraeMyto MM GopmMy 3BOJIIOLNN KaK YHUBEPCAJIbHYIO
HecoCToATesNbHa.

Moa 3Ty hopMy 3BOOLUN MOXXHO NOABECTU BCE, 4TO YrogHO. HapacTaHne CHe)XXHoW
JIABUHBbI, Harnpumep, U pocT YesioBEKa 3a CYET NuuLeBbIX BellecTB, OKa3biBaOTCA, MO
CneHcepy, coBepLleHHO naeHTUYHbIMU. K TOMY Ke, Hafo cka3aTb, 4To CneHcep



3aMMCTBOBa CBOK Teopwuto 3Bonoumn y ambpuonora C.M. bapa.

CneHcep ABNAETCA OCHOBOMOJIOXKHUKOM OpPraHMYeCcKoW WKObl B coumonornn. Knaccosoe
CTpoeHune obuwecTBa 1 BblgesleHe B ero paMkax opraHmsaunm CneHcep NnoHUMan Kak
aHasior pasgeneHnsa PyHKLN MexXxay opraHaMu XXUBOro Tena. Beigensas, scnen 3a Cen-
CVMMOHOM 1 KOHTOM, BOEHHbIV 1 MPOMBbILLJIEHHBLIA TUMbl OpraHn3aunmn obwecTsa,
CneHcep c4uTas, 4TO 3BOJIOLMA NOET OT NepBOro Ko BTOpoMy. OCHOBHbIM 3aKOHOM
00LL,EeCTBEHHOW XXN3HN ABASETCA 3aKOH BbXKMBaHUA Hanbonee npnucnocobsieHHbIX.
Pesontounn n npoyme notpsceHns, no CneHcepy, ABAAIOTCA MPOTUBOECTECTBEHHLIMU.
Bnonorn4yeckmm 3akoHaMm NOAYMNHSAETCA U MOpaJsib. B ee oCcHOBE NIeXUT yTUAnTapusmMm, a
ee NMPUHLUMNbl 3aKPenasTCcsa B UTOre ecTeCTBeHHoOro otbopa, nepenatoTcs rno
HacnencTBy U B JasibHeNLWeM onpenenstoTCcsa NoJb30M, KOTOPYK OHU NMPUHOCAT
coumanbHbIM opraHm3mMam B nx 6opbbe 3a cyulecTBoBaHMe.

B paMkax coBepLUueHHOro obuiecTBa NOHATUA CHACTbE U HPaBCTBEHHOIo A0Jira
COBMaAayT, a MeXxxaoy nHgnemnaamMmm BoCTOp>XECTBYET paBEeHCTBO, COCTOALLEE B paBHOI7| ans
Ka)xaoro ceobone nobmBaTbCs NNYHOIO npeycrieBsaHmA.

YenoBeyeckasa NCTOPUSA, C TOYKWN 3PEHUS CMEHCEPOBCKON TEOpmUmM 3BOTIIOLNN,
OKa3blBaeTCs NpoLeccoM KoOHAeHCauuu rogen n o4HOBPEMEHHO pacLUnUpeHns
3aHUMaeMON UMM TeppuUTopun.

O6LecTBO U3MEHSETCS B CTOPOHY YPaBHOBELLUNBAHUSA YNCIEHHOCTU XUTENEeN n
KOJINYeCTBa CPEACTB NOAAEP)KAHMSA XKN3HU. B NONNTMYECKON XXU3HN yCTaHABIMBAETCS
paBHOBeCKe, COCYLLEeCTBOBaHUSA NPOTMBOMOJIOXKHOCTEN 1 BoobLle paBHOBecKe
NPOrpPeCcCMBHBIX N KOHCEPBATUBHbIX CUI.

dunocogpma CneHcepa BbICTyMasa Kak bbl pe3toMe eCcTeCcTBO3HaHUSA NepBOMN NOJSIOBUHbI
XIX B.

ObwenocTynHOCTb 1 611M30CTb K 06bIAEHHOMY CO3HAHWUIO, CO3BYYHOCTb 3MNOXE BEJINKUNX
noben ectecTBeHHbIX HayK 06yCNnOBMAM OFPOMHYIO MOMYASPHOCTb hunocodpumn
CneHcepa. B nocnencremm pesositoumnsa ectecTBo3HaHMA KoHua XIX - Ha4ane XX BB.
rnogopsasia Bepy BO BCeCcume MexaHnunsma. BamsHme cneHcepmaHcTBa pe3Ko ynaso v
hakTn4eckun 6bls1I0 CBEAEHO Ha HET.

Takum obpa3om, B nocnenHee pecatuneTtne XIX B. NO3UTMBU3M B CBOEN MepBOn
ncTopuveckom opme BoLlesi B CTaguto Kpusnca. KpoMme naHa4vasibHbIX ynyLeHUN
KJlaCCMYeCKNX NO3UTUBNUCTOB, CBOM BKaL B 3TOT MpoLecc NpUBHEC nporpecc
eCTeCTBEHHOHAY4YHOr o 3HaHUSA, KOTOpbI 0becLeHnT MHOrnme CUHTEeTUYECKUX



0606LweHnn, cHnTaBLWMEeCs B NO3NTUBM3IME HEOCMOPUMbLIM NMpuobpeTeHnem Hayku.

NHTeHCnBHOE pa3BUTUE NCUXOJIOMMYECKUX NCCNefoBaHNW, KOTOpble MOCTaBUM BOMPOC O
CBSA3M 3TOW HAYKW C APYrUMN ANCUUMIIMHAMUN, N3YHalOLWMMKM YeNoBEeKa N OKPY>KatoLni
MuUp, pesonounsa B pusnke Ha pybexe XIX--XX BB. HEBOJIbHO 3aCTaBuIn puiocodpunio
06paTUTBCA K N3YHEHUIO SMMUPUYECKNX N NIOFNYECKUX OCHOB HayKW.

3aKJo4yeHue

CBoto paboTy 1 oxapaKTepun3oBas Kak n3y4yeHne Teopun 1pnandeckoro no3nTmemMa
(MOHATWeE, pa3BUTUE N OCHOBHbLIE MOJIOXKEHNS), KOTOpasa npencrtaBnsieT cobon
TeopeTUYeCcKy KOHLENUWo, OCHOBbIBAIOLLYOCSA Ha MPU3HAHWUKX JINLWb MO3UTUBHOIO
(omumanbHOro) NpaBa, Bblpa>XeHHOro B BUAE IOpUANYECKUX HOPM. A BCe OCTaslbHOE,
Ha3blBaeMoe NpaBoM, B TOM YNCJIe eCTECTBEHHOE NPaBo, ABASETCHA HE YEM UHbIM, KakK
MOpPaJibHOW OLIEHKOW OEeNCTBYOLEro npaea. He nmes odnumnanbHOro Bblpa>keHUs u
BJIaCTHOro obecnevyeHus, oHO nNpeacTaBnaseT cobon NMilb CUCTEMY Hay4HbIX B3r/1S40B, a,
cnepoBaTesibHO, He obnafaeT obuweobazaTenbHOWN CUION.

N 9 NONIHOCTBIO CorslaceH, 4To LPUANYEeCKNn NO3NTUBU3M - 3TO HaNpaBieHNe B
OPUCNPYLAEHLNN, CTOPOHHUKN KOTOPOIr0 OrPaHNYMBalOT 3a4a4u4mn IOPULANYHECKON HAaYKN
n3y4yeHuem No3NTUBHOIoO npasa. IMeHHO gencreytloLlee, No3UTUBHOE NpPaBo
obecne4vymBaeT NOPSAAOK, FAPMOHUIO N 6E30MacHOCTb B rocy4apCcTBe, CO34aeT NPOYHbIN
MPaBoNOPSAAOK, CTOALWMIN Haf rpa>kgaHamun, Hag BAacTbio, Hag rocyaapcTeoM. B
Oyp>Kya3HoW opuCnpyaeHLMmn rocnoacTBYOLWMM HanpaB/ieHMeEM oCTaBasiCca
IOPUANYECKUA MO3NTUBU3M, KOTOPbLIA OOBEN A0 COBEPLUEHCTBaA pa3paboTKy npruemMos
TO/IKOBAHMSA NpaBOBbIX HOPM, 0CO6EHHO NPUEMOB JIOrNYECKUX, FPaMMaTUYECKUX,
cucTeMaTuyeckmx. Ha Havanax opmanyeckoro no3nTUBMU3MaA CTPOUIINCL TaKXe
KoHLUenuun paga nubepasbHbIX FOCYy4apCTBOBEA0B, aHAN3NPYIOLLNX U
KOMMEHTUPYOLWNX MHCTUTYTbl Ny6M4YHOro npaBa Ha OCHOBE (hopMasibHO-
OOrMaTu4eckon MeTonosiornn, Kotopasa mn boina paspaboTaHa OpNONYeCKNM
MO3NTMBU3MOM. XapaKTepHbIM NpeacTaBUTENIEM 3TOr0 HanpaBaeHns 6bi ppaHLy3CKUA
rocypapcrteoseq AgeMap 3cMmeH (1848-1913), koTopbIn yTBEpPXKAas, 4TO
KOHCTUTYLMOHHOE MpaBOo 1 COLNOMOrNA MMEIDT pa3inyHbie 061aCTn 3HAHUS, Y Kakaon
N3 HUX eCTb CBOM NpeaMeT U CBOM MEeTOoAbl NCC/IeA0BaHNA U MHE Ka)XeTCs, 4TO 3TO
NEeNCTBUTENIbHO TakK.



CBOE «BTOpPOE AblXaHue» lopnan4ecknin no3ntmemnim obpén B Tpynax .o,
LLllepwieHeBMYa - NOC/IeAHEro BblgaloLerocs npeactaBuTens 3Toro HarnpassieHus B
nopeBotoyMoHHOW Poccuu.

FocynapcTBo, no LeplieHeBnYy, e AMHCTBEHHbI UCTOYHUK NpaBa, a NPaBo -
npon3BefeHne rocyapcTBa 1 ero pyHKUUS.

CyLWHOCTb NpaBa C TOYKN 3PEHNS MO3UTUBU3MA HE HYXKOAETCH B MHbIX 060OCHOBaHMUAX,
KpoMe (paKTa CBOero cyuiectBoBaHus. MNpaBo, no MHeHuto K. beprboma, asnaeTcs
OCHOBOW Nt0BOro CTpos U 3TO AENCTBUTESNILHO TaK.

LLIKos1a pyCcCKOro topruan4yeckoro no3nTrUBM3Ma COCTaBUIa BaXKHbI 3Tan B pa3BuUTumn
6yp>Kya3HoW NpaBoBON MbICAN B Poccun.

E€ nosiBsieHne 6b1s10 CBSA3aHO CO CTPEMJIEHUEM 3aKPENUTb NPaBOBbIe MPUHLUMMbI MY TEM
pa3paboTKM NO3NTUBHOIO NPABOBOro MaTepmnasa N co3gaTb CTabUIbHYIO NPABOBYIO
cncTemy.

ApPKUM NpeacTaBUTENIEM LLKOJIbl OPUAMNYECKOrO NO3UTUBM3MA, COCTABUBLLUNIA
CYLLECTBEHHbI 3Tan B Pa3sBUTUM PYCCKOWN NMpaBoBon Mbican 6bin I.®. LepweHeBndy. OH
KakK npeacTaBMTESb LLKOJbl OPMANYECKOTO NO3UTUBM3MA OTOXXAECTBAJ NPABO M HOPMbI
npaga. MpaBo ecTb BCcerga Npasusio, UnN, MHAYe BbipaXkasiCb, HOPMa.

HopMbl NpaBa, C TOYKM 3PEHUA LOPUANYECKOrO NO3UTUBU3MA, ABAAIOTCS NPOAYKTOM
rocynapCTBEHHOrO NMPon3Boa, a He Hen3beXXHbIM CleACTBMEM COLMAlIbHO-
3KOHOMMYECKOro 1 NOJINTUYECKOro CoCToAHMSA obuiecTBa. bonee Toro, 3T HOpMbI CaMu
NopoXXAaloT onpefeneHHble 06 ecTBEHHbIE OTHOLWEHUS. Taknm obpa3oM, 8 Mory
OTMETUTb YTO, OPUANYECKMIA MO3UTUBM3M, BO-NMEPBLIX, OTOXXAECTBAAET NPaBo C €ro
HOpPMaMu, a BO-BTOPbIX, MPUNNCLIBAET eMy ornpefeneHHbIn xapakTep. «MpaBo B
06BEKTUBHOM CMbIC/IE, - €CTb @) HopMa, 6) onpepensowan OTHOLEHNS YesIoBEKA K
4yenoBeKy>».

Tenepb 0OTMeEYy N OCHOBHbIE MOJIOXKEHUS OPUANYECKOro NO3UTUBMU3MA. B 3Tn nonoxxeHus
BXonAT: a) CoBpeMeHHas aHainmTu4eckas lopucnpyneHums, kKotopas asnseTcs
MoaumnKauven HoBenwero PNaNYeckoro rno3nTmemnima. MiIHadye eé€ HasbiBalOT
AorMaTumyecKkas lpucrnpyneHuns, Kotopas, ¢ Moenm TOYKM 3peHNa n3ydaeT aHalm3 n
TOJIKOBaHME Kakux-nnmbo noHATUN.

[To3TOMYy M CaMa HayKa - AorMaTunyeckas (nnn aHannTn4eckas) ropuncnpyoeHunda 0oJjiKHa
ObITb OTHECEHa K pa3pAany ornncaTesJibHbIX HayKk;



6) HopmaTuBM3M - 3TO NpaBOBas OOKTPWUHA, pacCMaTpuBatoLWas NpaBo UCKIKYNTESIbHO
KakK 06BbeKTUBHYIO IOrnyeckyto popmy, abcTparmpoBaHHyY OT COLMNAbHOIO,
MCUXOJIOMMYECKOr0 N NCTOPMYECKOro coaepXaHus, Kak bbl B «<4MCTOM Buae» (otcrona
HOPMATUBM3M TaK)Xe Ha3bIBAOT «4MNCTOW Teopuen npaBa»). OQHO U3 TEYEHUN
COBPEMEHHOI0 PUANYECKOro MO3UTUBN3IMA;

B) 4 AyMalo, 4TO KJlaCCUYECKNIN IOPUANYECKUN MO3UTUBU3M 3aKJ/II04AETCSA B TOM, YTO B
npaBe Hesb35 A0NyCKaTb 60bLLIOE MOOXKNTENbHOE 3HaYeHne (MO3UTUBHOE 3HAYeHMe),
4YTO ero rno3HaHne HeBO3MOXXHO MPOABUHYTb Aasiblle, 4eM sBJsieHune (Mo3HaHue OCHOBaHO
Ha SABJIEHUWN) N HEeNb3s HANTW ero Ha4vasio U CMbIC.

|'OpVIﬂ,I/I‘-IeCKI/II7I Mo3UTUBKU3M - 3TO ocobas dunnocodckada nosmunsa, KotTopas noeHTMYHa
O6LI_I,eMy OTHOLUEHUIO MO3NTNBM3Ma KO BCEM HayKaM.

CnuUcoK UCNnoJib30BaHHbIX UCTOYHUKOB

1. Ancanamos P. I'. KOpngnyeckmm no3smMTmMBMN3M: NOHATME, CYLLLHOCTb, NCTOPUSA Pa3BUTUSA
// Mpobnembl NpaBa. 2016. Ne 2.

2. banHnaszos, P. C. Mo3NTUBUCTCKMI TUM NpaBoco3HaHus // dunocodusa npasa. 2015.
N4 (12).

3. bantuH M.N. CywHOCTb NpaBa (CoBpeMeHHOoe, HOpMaTMBHOE NPaBO NOHUMaHKe
Ha rpaHu oByx Bekos). M., 2015.

4. BapnamoBa H.B. Heono3nTMBUCTCKAA KOHLUENUNA IOPNONYECKON OOrMaTUKN:
nocTaHoBKa npobnemsbl // Poccninckoe npasocyamne. 2017. Ne 10.

5. Bapnamosa H.B. Opnanyeckmm no3sMTUBM3M K npasa 4eno Beka // ObwecTBeHHble
HayKMN N coBpeMeHHOCTb. 2018. Ne 1.

6. BopoTtunuH E.A. EcTecTBEHHO e npaBo MHHOPMUPOBAHME IOPNONYECKOr0
rnosuntmemsma // Flocypapcteo n npaso . 2018. Ne 9.

7. T'ynanxuH B. H. JnanekTnka eCTeCTBEHHOro M MO3UTUBHOIMO MpaBa Kak UCTOYHUK
obuiecTBEeHHO-MPaABOBOro nporpecca // Bonpockl npasa n noamtuku. 2013. Ne 3.

8. XengbibuHa T. A. BansgHune pmnocopCckoro v opnan4eckoro nosmTmemaMa
Ha popMupoBaHme BosspeHuin IN. ®. LLlepweHeBunya // BeCTHUK
CapaToBCKOIM rocygapcTBeHHOW akagemuu npasa. 2017. N 4.



9. NkoHHUKO Ba . . dunococusa npasa. M., 2016.

10. MapTbiwmnH O .B. CoBMeCTUMbI 1IN OCHOBHbIE TUMblI NPaBO NMOHMMaHWA Npasa //
focynapcTteo 1 npaea. 2013. Ne 6. 13—-21c.

11. Hayka o mopanwu. k. beHTam n Poccusa. / Pen. M.N. MukewnH, T.B. ApTembeBa. /
AnbmaHax. ®unnocodpckuin sek. Cri6. - 2019. Ne 9. 366 c.

12. Pagbko T.H. MegBenesa H.T. [103MTUBM3M KakK Hay4YHO e Hacsiegue v nepcneKkTrea
pa3suTusa npasa B Poccun // FTocymapcTtBo 1 npaBo . — 2014. Ne 3, 5-13 c.

13. CnoBapb pnnocopcknx TepMmMHOB / Hayd. pen. npo . B.I. Ky3HeyoBa. — M.: UHpa-
M, 2019. — 729 c.

14. ®dunnococusa npasa: Y4ebHuk / Mo p pea. O .I'. JaHunnbsAHa. 2-e nsg., gon. un nepepab.
M., 2016.

15. ®ynep J1.J1. Mo3uTmBM3M N BEpPHOCTbL NpaBy. OTBeT npodeccopy XapTy // N3BecTuns
BblCLINX y4ebHbIX 3aBeneHun. NpasosegeHmne. — 2015. Ne 6.

16. Xapt I". JI. A. [T03nTMBN3M 1 pa3rpaHnyeHue npasa v Mmopanu // N3BeCcTusa BbICLLUUNX
y4yebHbix 3aBeaeHuin. NMpasosegeHne. — 2018. Ne 5.

1. Bapnamosa H.B. Opnanyeckmm no3smMTUBM3M 1 npasa 4eno Beka // ObuiecTBeHHbIe
HayKn 1 coBpeMeHHOCTb. 2018. Ne 1. T

2. NkoHHUKO Ba . . dunococua npasa. M., 2016. T

3. Ancansamos P. I'. Opngnyecknn no3sMTUBU3M: NOHATUE, CYLLHOCTb, NCTOPUSA
pa3suTusa // NMpobnembl npasa. 2016. Ne 2. T

4. ®ynep J1.J1. NMo3nTmen3imM n BepHoCTb Npasy. OTBeT npodgeccopy XapTy // N3BecTuns
BbICLUMX y4ebHbIX 3aBeneHun. lNMpasoseneHue. — 2015. Ne 6. T

5. Hayka o mopanun. k. beHTtam n Poccuda. / Pen. M.U. MukewwuH, T.B. ApTemMmbeBa. /
AnbmaHax. dunocodcknm Bek. Cr6. - 2019. Ne 9. 366 ¢c. T



10.

11.

12.

13.

14.

15.

16.

F'ynanxuH B. H. lnaneKktuka eCTeCTBEHHOIo 1M MO3UTUBHOMO MpaBa Kak NCTOYHUK
obLwecTBeHHO-NPaBoOBOro nporpecca // Bonpockl npasa n noanTmku. 2013. Ne 3. T

. Bapnamosa H.B. KOpngnyecknin noamTnemim n npasa 4eno seka // ObuwecTtBeHHbIe

HayKN N cCOBpeMeHHOCTb. 2018. Ne 1. T

. MapTbiwuH O .B. COBMECTMMbI /11 OCHOBHbIE TUMbI MPaBO NOHUMaHWS Npasa //

focypnapcTtBo v npasa. 2013. Ne 6. 13—-21c. T

. banHuazos, P. C. Mo3UTUBUCTCKUA TUM NpaBo CO 3HaHWUA // dunocodpma npasa.

2015. N4 (12). 1

Paobko T.H. MegosegneBa H.T. [103UTMBN3M KaK Hay4YHO e Hacsieane u nepcriekTusea
pa3BuTuna npasa B Poccuum // TocypapcTBo n npaso . — 2014. Ne 3, 5-13 c. T

XKenpgbibnHa T. A. BansHne onnoco)ckoro v opuan4eckoro nosmMTtuBu3Ma
Ha popMupoBaHme Bo3speHuin IN. . LLlepweHeBunya // BeCTHUK
CapaToOBCKOM rocyflapCTBeHHOW akageMmun npasa. 2017. N 4. T

BopoTtununH E.A. ECTeCTBEHHO e NpaBo MH(POPMUPOBaAHME IOPNONYECKOr0
nosuntmemsMma // Flocypapcteo n npaso . 2018. Ne 9. T

Hayka o mopanu. k. beHTam un Poccuna. / Peg. M.N. MukewwnH, T.B. ApTembeBa. /
AnbMmaHax. ®dunocodckni Bek. CI6. - 2019. Ne 9. 366 c. T

XapT . JI. A. T03nTNBNU3M 1 pasrpaHnyeHmne npasa 1 mopanu // 3BeCcTua BbICLLNX
y4yebHbIX 3aBegeHuin. lNMpasosegeHne. — 2018. Ne 5. T

bantnH M.N. CywHOCTb NpaBa (coBpeMeHHOe, HOpMaTUBHOE MPaBo NMOHMMaHMe
Ha rpaHu gByx Bekos). M., 2015. T

FynanmxuH B. H. JnaneKkTuka eCTeCTBEHHOro M NMO3UTUBHOMO MpaBa Kak NCTOYHUK
obuiecTBeHHO-NPaBOBOro nporpecca // Bonpockl npasa n noamtuku. 2013. Ne 3. T



17.

18.

109.

20.

21.

22.

23.

24.

25.

26.

27.

NkoHHUKO Ba I'. . dunocodusa npasa. M., 2016. T

Ancanamos P. I'. KOpnanyeckum nosMTUBU3M: NOHATUE, CYLLHOCTb, UCTOPUSA
pa3suTusa // NMpobnembl npasa. 2016. Ne 2. T

Papgbko T.H. MegBenesa H.T. [Mo3nTnBM3M Kak Hay4HO e Hacnegume n nepcneKTuea
pa3BuTua npasa B Poccuu // TocypapcTBo v npaso . — 2014. Ne 3, 5-13 c. T

MapTbeiwuH O .B. CoBMeCTUMbI JIn OCHOBHbIE TUMbI MPaBO NOHMMaHUSA npasa //
focypnapcTBo 1 npasa. 2013. Ne 6. 13—-21c. T

MynanxuH B. H. JnanekTnka eCTeCTBEHHOro 1M MO3UTUBHOMO MpaBa Kak NCTOYHUK
obuiecTBeHHO-NMPaBOBOro nporpecca // Bonpockl npaBa n noamtuku. 2013. Ne 3. T

Hayka o mopanu. k. beHTam un Poccuna. / Peg. M.N. MukewwnH, T.B. ApTembeBa. /
AnbMmaHax. dunocodpcknm Bek. CI6. - 2019. Ne 9. 366 c. T

®ynep J1.J1. [o3nTneBmM3mM 1 BepHOCTb NpaBy. OTBeT npodeccopy XapTy // N3BecTns
BbICLINX y4ebHbIX 3aBeneHunn. NpasosegeHne. — 2015. Ne 6. T

Ancanamos P. I'. KOpnanyeckum nosMTUBU3M: NOHATUE, CYLLHOCTb, UCTOPUSA
pa3suTusa // NMpobnembl npasa. 2016. Ne 2. T

dunocopumsa npaea: Y4ebHuk /Mo g pea. O .I'. JaHunbsaHa. 2-e n3g., gon.
n nepepab. M., 2016. T

XenabibnHa T. A. BansHue hnnoCopckoro n topnany4eckoro no3nTuBmU3Ma
Ha hopmMmnpoBaHue BosspeHun IN. . LLepweHeBnya // BeCTHUK
CapaToBCKOIN rocygapcTBeHHOW akagemuu npasa. 2017. N 4. T

MapTbiwnH O .B. CoBMeCTMbI JIin OCHOBHbIE TUMNbI MPaBo NOHMMaHWA npasa //
focypapcTtBo v npasa. 2013. Ne 6. 13—-21c. T



28.

29.

30.

31.

32.

33.

BopoTtunuH E.A. EcTecTBeHHO e NpaBO MH(POPMUNPOBaAHME OPNANYECKOTO
no3nTmeu3Ma // FocypapcTtBo 1 npaso . 2018. Ne 9. T

BantnH M.U. CywHOCTb NpaBa (COBPEMEHHO €, HOpMaTUBHOE NPaBo NOHNUMaHNe
Ha rpaHu gByx Bekos). M., 2015. T

FynanmxuH B. H. InaneKktnka eCTeCTBEHHOro M NMO3UTUBHOMO MpaBa Kak NCTOYHUK
obuiecTBeHHO-NPaBoOBOro nporpecca // Bonpockl npasa n noamtuku. 2013. Ne 3. T

BanHunazos, P. C. [NO3UTUBUCTCKMN TUN NPaBoOCcO3HaHUA /[ dunocodpusa npasa. 2015.
N4 (12). 1

Hayka o mopanun. k. beHTam n Poccusa. / Peg. M.N. MukewunH, T.B. ApTembesa. /
AnbMaHax. ®unnocodcknimm sek. Cr6. - 2019. Ne 9. 366 c. T

Papgbko T.H. MegBenesa H.T. [Mo3nTnBM3M Kak Hay4HO e Hacnegue n nepcneKTuea
pa3BuTunA npasa B Poccuu // TocypapcTeo v npaso . — 2014. Ne 3, 5-13 c. T



