Copnep>xaHue:

BBepneHue

KoHuenuusa iopnanyeckmnx akToB - 0gHa NX 3HAYUMbIX U I1aBHbIX B FpaXgaHCKOM
npase. OQHaKO OHa CTaJsla Nno CBOEN CYTU N aKCMOMaTUYECKOW Teopmnen, KoHUenunemn
"3acTbiBWen". lepexon K pbIHOYHON 3KOHOMUKE, peopMMpoOBaHMeE CoLMalibHO-
3KOHOMUYECKNX OTHOLWEHUN, KapAMHalbHOEe NepeMeHa WTaTCKOro 3akoHogaTeibCTBa
MoBJIEKN 3a COOOM HelyTO4YHble KOH(Urypaunum B rpa>KgaHCKoM npase. [JaHHbIMK
obcToATen-CcTBaMM 1 BbINIO oNpeaeneHo BHUMaHME K NpeaoCcTaBleHHON TeMe.

AKTYanbHOCTb TEMbI KYpPCOBOIO UCCefoBaHus. MpaBOOTHOLWEHMS OTpaXkato-T TOT
ACMNeKT KOHKPETHOr0 XXN3HEHHOr0 OTHOLLEHNSA MeXAyY JII0AbMU, KOTOPOE OnpenesnseTcs
HopMamu npaBa. bonee Toro, He Bce 06WECTBEHHbIE OTHOLLEHUS 06 BEKTUBHO MOTYT
6bITb -topnanyecknmm. OTHoLIeHne CNoCcobHO NPUHATL MPaBOBO XapaKTep JIULb B TOM
c/lyyvae, Korga peydb naet ob akTax noBefeHus, MMeLWnX CounanbHyo- 3HAYMMOCTb.
Korpa »xe neno KacaeTcsi MbIC/IEN U YyBCTB, HE OTpaXkaloWwmx UX 4eNCcTBUS, rOBOPUTbL 06
NX IOPUANYECKON NPUpPoLE HeNb3A.

MpeomMeToM KypCcoBOW paboTbl CTann NOMIOXKEHNA OEATENbHOI0 rPa)KA4aHCKoro
3aKOHOAATEesNIbCTBA O lOpPUANYECKUX hakKTax - NPUYMHAX MOSIBJIEHUS, KOHUIrypaunum nnm
NMOCTAHOBKU rpa>kAaHCKUX NpasB 1 06si3aHHOCTEN.

Llenbto- pa6OTbI CTaJ1 MJjiaH vOpnagn4eckKoro aHa’sm3a 06LLI,eI'IpVI3HaHHbIX MePOK 3aKOHa,
TOJIKOBAaHUSA N UCMOJIb30BaHUA. Bcencrteume aToro, B pa60Te NMPUMEHEHLI N pa6OTbI
TEOPETNKOB Mpa>XaaHCKOro rnpaea, " cy,u,e6Ha$| NMpakKTWMKa.

B kayecTBe 3a/a4 OblIN OTHECEHbI:
- OCBeLlEeHNE COBOKYIMHbIX MOJIOXKEHNI O OPUANYECKNX haKTax B rPa>k1aHCKOM MpaBe;
- pacKpbITue cucteMaTusaunm Lpnan4Yecknx MakToB B rpa>kJaHCKOM MNpaBe;

- 4epTa BeAyLnXx rnpaBoMepHbIX OpUngn4ecKmnx NEeNCTBUN KaK NMPUYNH NoAaBJIEHNA,
KOHUrypauum n oCTaHOBKW LUTATCKUNX HpaBOOTHOLUGHMIZ;

- YyepTa BeayLWMX HEMPABOMEPHbLIX OPUANYECKUX OEACTBUN KaK NPUYMH NOSIBJIEHNS,
KOHUrypauum n npekpaweHns rpaXx4aHCKX NpaBoOOTHOLLEHWNIA;



- PacKpbITUE IOPNANYECKMX OENCTBUN KaK MPUYNH NOSBJIEHNS, KOHUrypaumm n
npekpaLleHns rpa>kKa4aHCKUX NPaBOOTHOLLEHWIA.

MNpepocTaBneHHas KypcoBasi paboTa B CUly OrpaHUYeHHOCTU ee 06beMa He nmeeT
BO3MO>XHOCTb 06XBaTUTb BCEro Kpyra BOMPOCOB, CBA3AHHbIX C lOpUANYECKMMN haKTaMu,
NOTOMY 4YTO TPYAHOCTU tOpMANYECKUX (PaKTOB OYEHb CJI0XKHbI M MHOIOrPaHHbI U
HACTOATE/IbHO NPOCAT aBTOHOMHOIO PACCMOTPEHUSA MPUMEHUTESNIbHO BCAKOW NX
pPa3HOBMAHOCTU. BcnencTeme 3TOro, B HEM pacCMaTPMBAOTCS TOIbKO 6oJsiee 3Ha4YMMbIE,
rNaBHbIE MONIOXKEHUS.

FnaBsa 1 OOwWMe nono>KeHus o rpuanyeckux dakrax
B rpa>kaaHCKOM npase

1.1.0npeneneHve m NnpusHaku ropuaunyeckux aktTos
B rpa>kaaHCKOM npaBe

yCTpOIZCTBO BO30EeNCTBUSA rpa>xxaaHCKoOro rnpasa, Kak " rnpaBa BoobLle, 3aK/04aeTCa B
HageneHnnm 4ieHos nMyleCTtBeHHOro 060p0Ta onpegeneHHbIMM NnpasamMmn N NpaMbiMn
obsa3aHHOCTAMU © npenocTtaBJieHNN UM MPaBOBbIX CpenCcTB OJid BOMJiolLeHnda m 060pOHbI
npmnHagnexawnmx M rpas.

Bnpoyem, npucytctBue obuwenpmaHaHHbIX MEPOK LUTAaTCKOro 3aKOHOAATe/IbCTBA ELUE He
co3faeT npasa u 0643aHHOCTU Y1€HOB UMyLLEeCTBEHHOro obopoTa. 171 cero Hy><KHo
NPULLIECTBNE KOHKPETHbIX NMPM3HABaeMbIX MPaBOM aKTyaJlbHbIX COObLITUA, KOTOPbLIE B
nMTepaType NMPUHATO Ha3biBaTb lOpnanNYeckuMm paktamu. B coyeTaHum ¢ HopmMon npasa
OHM NOpPOXXAalo-T MPaBOBbIE pe3yibTaTbl: MOABJIEHNE, MEPEMEHA UM XKe NpeKpalleHune
npaB 1 06A3aHHOCTEN.

FOpunanyeckunin pakT Kak 6a3y, 3 KOTOPOro NOABAAKTCS LWTAaTCKOE NpaBo 1 coobpasHas
€My OTBETCTBEHHOCTb, B -lOPUANYECKOM A3blKE MPUHSATO Ha3blBaTb TUTYJIOM CEro npaea.
MpucyTCTBME TUTYNA 3HAYUT, YTO HOCUTENb NMPaB Npuobpen Nx Ha NernTUMHbIX
NPUYNHAX N UMEeeT BO3MOXXHOCTb NpeTeHA0BaTh HAa €ro BornJioleHne 1 3awnTy. bonee
4aCTO TEPMUH «TUTYJI» NPUMEHSETCS NPU XapaKTEPUCTUKE BELLHbIX NpaB, BMPOYeM OH
yMecTeH elle B cchepe 0653aTeNbCTBEHHOIO NpaBa U YMCTBEHHOW MPUHALJIEXHOCTH .



MponnICTPUPOBATL 3TO BO3MOXXHO C/llyHaeM 13 cyaebHo NpakTUKKN, 3aK/to4eHme cyaa
OT/I0OXKEHO, YTBEPXXAEHNE UCTUa 06 yCTaHOBIEHUM IOPMANYECKOTO (hakTa ocTaBieHo 6e3
pPaccMOTPEHUs, MOTOMY 4YTO OAHUM U3 Ba)KHbIX KPUTEPUIA PaCcCMOTPEHNSA Aefla CHNTAETCS
To, 4T0bbI haKT, No)xenaHne 06 ycTaHOBNEHUM KOTOPOro 3asiBJieHa, UMes lopuanyeckoe
BAVSIHME, 3HAYUT, TPUByHaN He NMeN BO3MOXXHOCTb NPUHATb K MPON3BOACTBY U
paccMaTpuBaTh MO CYLLUECTBY AaHHOe yTBep)XAeHue, T. K. 06CToATeNnbCTBa, HY>XKHble A1
YyCTaHOBJNIEHUS (hpaKTa, MMEILLEro OpNaANYecKoe BeNNYNHY, OTCYTCTBOBAJIN.

Obpa30BaBLUMMCS FrPaXKAaHCKMM NpaBaM BCAKUNA pa3 KOppeCcnoHAnpyo-T coobpasHble
npsMble 0693aHHOCTN, BbINOJIHEHNE KOUX pa3peLllaeT HOCUTEeSo- npaBa BOMJOTUTb B
XXU3Hb MMetoLLKnecs y Hero npasoMoyuns. BpemeHamm 3Tn npsMble 0093aHHOCTU fiexxaT
Ha HeonpeneneHHOM Kpyre nuy (Hanpumep, BCe JO/DKHbI YKJIOHATLCA OT HapyLUEeHUS
npas cOBCTBEHHMKA), B MHbIX CJ/ly4asaX 00A3aHHbIMU CHUTAIOTCHA KOHKPETHbIe CyObeKThl
npasa (B 4OroBoOpe Nan xKe MHOM obeLllaHnm 3To JOJKHUKK No 3TUM oba3aTenbCTBaM).
NpaBa nepBon rpynnbl Ha3biBatOTCA 6E@30roBOPOYHbLIMUK , OHU BblAeNnsato-T 6osbLue
LMPOKYIO- 3alUMTy, NpaBa BTOPOW FPynrbl - YCJIOBHbIMU.

Ba3on nosaBneHnsa rpa>kAaHCKNX npas 1 0b6a3aTenIbCTB YacTo CYUTAETCHA He OaUNH
IOpPUONYECKUN PaKT, a NX COBOKYMHOCTb, KOTOPYIO- Ha IOPNANYECKOM A3biKe MPUHATO
Ha3blBaTb IOPUONYECKUM (PAKTOM UJIN XKe PaKTUYeCKMM CoCTaBoM. K npumepy, npwu
3aKJII04YEeHUN KOHTPaKTa No nepennucke KOHKpeTHbIe NpaBa n NpsMblie 0693aHHOCTU
henaeT y)xe Ha3zHayvyeHne NpeanoxeHnsa caenaTb BbiBOL KOHTPAKT (odepThl), BNpoyeM
KOHTPaKT CTaHeT 3aKJ/II04Y4eH JILWb TOJIbKO B NOC/IeACTBUMN MOJYyYEHUA OhepeHTOM
cornacus (akuenTa) MHOW CTOPOHbI. BnosiHe BEpOSATHO BKJIKOYEHNE B AaHHbIN
haKTM4eCKnin CoOCTaB U TPETbLEro IPNANYECKOro NpeueneHTa: rocyaapCTBEHHOMN
perncrpauumn, B Csiy4ae ecnim pedb naeT o gorosopax, Tpebyrowmx nogobHom
perncTtpaunmn anasa BBeAeHUSA UX B CUIY.

FOpnanyveckunin hakT - 3TO NosBsieHMe BecnpucTpacTHOW peasibHOCTN, KOTOpoe BnageeT
BO3MOXXHOCTbIO HOPUANYECKON OLEHKW, CNy>Kallen Nno4YBon A5 BbiBOAa O CNOCOBHOCTM
NPUMEHEHUS UJIN )K€ NCMO0JIb30BaHNA 00LLLeNPU3HaHHbIX MEpPOoK (HopM) NpaBa. Apyrumm
cnoBaMu, He noboe becnpucTpacTHoe NosSIBNIEHNE COOEPXKUT IOPUONYECKYO- KOMMOHEHT
, @ JINWb TOJIbKO TO, KOTOPOE NnonagaeT nog HopMaTUBHO 0603HaYeHHbIE CUMMATOMBbI .
«CyLlecTByeT pa3pblB BO BpEMEHUN MeXay (hakTopoM NosiBJIEHUS «HEeraTUBHOI0»
BELLECTBEHHOIro NPaBOOTHOLLEHUS 1N CNeayoLWMM NpoLeccyasibHO-MPaBoOBbIM
oTHoLweHneM. lNMepBoe - rpex, HapyLLleHNs 3aKOoHa - MOSBNAETCSH B MOMEHT ero
coBeplleHns. MyHULUMMNabHbINA XKe opraH B XoJe NpoLecca ToJIbKO YTOYHSET, BepHee ,
KBaNMMULUNPYET, «BMEHSET>» OAHHbINA NMpeueneHT ...».



N B cnyyae ecnm HeT obLienpu3HaHHbIX Mep, NpeaycMaTpuBato-LLen, 4TO AaHHOe fOesiHue
OTHOCMKTCS K YNCSY KPUMUHAJIbHbLIX , OHO HE MMeeT BO3MOXHOCTb ObITb OriaweHo
3n104eAHNEM, HE UMEeET BO3MOXXHOCTb ObITb BMEHEHHbLIM B JAHHOM KayecTBe
coBepLuMBLLUEMY ero nuuy. «Mprn3HaeTca M gaHHOe BO3OENCTBME OPUONYECKMM
npeueneHToOM, U Kakne npaBa n npsMble 0693aHHOCTM OHO NOPOXKAAET, HAXOAUTCS B
3aBMCMMOCTW OT BOJIM CTPaHbl, PErYJINPYIOLLLEr0 3TY KAapTUHY COLMaIbHbIX OTHOLLEHWIA».

My6nnyHble gena oAHOM M YTO XKe CYyTU Ha pa3/InYHbIX Warax cCobCcTBEHHOro
CyLLeCcTBOBaHUA NMPaBnUTeNIbCTBO MMeeT BO3MOXHOCTb PerysimpoBaThb NO-BCAKOMY.
Pa3nnynsa NnpaBoBOro peryjnpoBaHnUsa OTHOLEHWW 0bycnaBanBato-T U pa3inyng B ero
MexaHu3Me: O4HU N Te e aKTyaJlbHble YCIOBUSA CYUTAOTCA paKTaMun, NpMBOAALLNMUN B
BO34ENCTBME BCEBO3MOXXHbIE MEXAaHWU3MbI MPAaBOBOro peryampoBaHusd. Tak, K npumepy,
CT. 2 pencrteytouwero NK PO nmeeT onpeneneHne npeanpmHuMaTensckon paboTbl, nog
KOTOPOM 3aKoHOZ4ATes/Ib OCO3HAET CaMOCTOATE/IbHY0-, OCYLLECTB/IAEMYI0- Ha JINYHbLIN
pPUCK paboTbl, HaLEeNIEHHYIO- HA MOCTOAHHOE U3BJIeYEHME BbIrOAbl OT UCMNOJIb30BaHMUA
MMYLLEeCTBOM, peasn3aunm npoAyKTOB BbINOJHEHUSA Oes1 UK Xe NpensioxKeHUs, KoTopble
OblNn NpeanoXXeHbl IMLaMN, 3aperucTpupoBaHHbIMN B YCTAaHOBJIEHHOM nopsaake. N3
onpeneneHns BMaHo, 4To 3agada paboTbl - NoNy4YeHme Bbirogbl (HaXKMBbI); Bbiroaa nMeeT
BO3MOXXHOCTb ObITb MOJZIly4E€Ha B NTOre peasmn3aumnm npoayKkToB, KOTopble A0 3TOro 6biin
BblroAHee KynjeHbl. K oesHuaM no 3akynke n nepenpogarke NpoAyKTOB NPUMEHUMO
onpeneneHne Crnekynaumm, Kotopas rno paHee 4enCTBOBaBLIEMY YrOJIOBHOMY KOLEKCY
aBnsna cobom KpuMmMHanbHoe gesiHne. Ho Ha cerogHAWHNI AeHb aesTenbHbin YK PO He
yunTbiBaeT 0653aHHOCTb 3a CKYNKY U nepenpoaaky C Lesblo- HaXkuBbl. MNpexae Bcero B
HacTosaweM YK PO Bo34encTBUS , HaueNeHHble Ha BbirogHoe npuobpeteHne n bonee
BbIFOAHYIO- peasin3aumnio-, He KBaImpuumpyoTCca Kak lopngndyeckme pakTbl, nexxalime B
OCHOBAHUN KPpUMNHaIbHOM paboTbl N He cogep>XaT B cebe HUMKaAKOWM YrosI0BHOM
OTBETCTBEHHOCTU. Bo3aencTBuA TOprosua, 3aKynuBLIEero NpoayKThbl A1 NPoLaKu C
LleSIblo- HaXKMBbl, B 3Tan CyLeCcTBOBaHUA NpeXXHen NpaBoBON CUCTEMbI BKJIIOYaIN
YCTPOWCTBO YrOJIOBHO-MNPaBOBOro peryjnpoBaHns, a Ha CerogHAWHNA OeHb BKJOYalOT
YCTPOWCTBO rpa>K4aHCKO-NPaBOBOro.

Ob6bIYHO OOKTpPMHa NpaBa NnoapasaenseT ux rno BOJ€BOMY CMMNTOMY Ha OENCTBUA U
Bo3aencTeuda. Mexay tem, O.C. Nodhde, beceayeT 06 0CobEHHbIX «IOPNANYECKUX
obcToATENLCTBAX», KOTOPbIE, MO BO33PEHUIO- HAYYHOro paboTHMKa , CYLLEeCcTBYIO-T B
OOHOM psAy C MEPONPUATUAMUN N OeSHUAMWU, HO Npeanosarat-T cobon ocobeHHyto-
rpynny He BONIEBbIX SIBJIEHUNI, KOTOPbIE €CTb KakAbl AEeHb W XKe B HarnpaBieHne
DONIrOBPEMEHHOI0 BPEMEHU, NOPOXAato-T BecnpepbiBHO NN XKE BPEMS OT BPEMEHN
KOHKPETHbIE MPaBOBbI€ pe3y/bTaThbl N HE NOrallaloTCa B eUHOKPATHOM aKTe NMpPaBoOBOro



BO34encTBusA. C TOYKUN 3PEHUS NHbIX HAyYHbIX PaBOTHUKOB «NO4 OPUANYECKUMN
(hakTamMun cnepnyeT cHNTaTb BCE COCTOSHMA AENCTBUA peasibHOCTU, KOTOPbIM XapaKTepHOo
co3faBaTb W NpekpallaTb NpaBa».

MpaBa, Bo3HUKaOLWMNE (M3MEHSIOLLIMECS, MPeKpaLlatoLLIne CBOe CYLLEeCTBOBaAHNE) KaK UTor
MEepOonpUSTUA U NOCTYMNKOB, NOAPA3AeNnsato-T NOSIBIEHNA peasibHOCTM Ha
npaBoobpasytolime, NpaBoM3MeHsIOLLME U NpaBorpeKpallatoLne npuanyeckmne pakThbl.
CynTaeTcs, YTO B OAHOM pPsAAYy C MEPOMNPUATUAMU N OEAHUAMU NOJIOXKEHNE PeasibHOro
nosiBNeHNs elle crnocobHoO NopoanTb, MOMEHSTb U NPEKPaTUTb NpaBa U
NPOTUBOCTOSALLNE UM NMpsIMble 0693aHHOCTU. Tak, K NpUMepy, NOTEPS BELLbIO- COCTOAHUS
aKTUBHOI NPUrOAHOCTUN MMEET BO3MOXXHOCTb NPMBOANTL K OCTAHOBKE MpaBa
NPUHAANEXHOCTU. Bellb HAXoAMTCSA B HA/IM4YUK, HO OTZlaHa B apeHay, cnenyeT, OHa
npueeneHa apeHaTOPOM B HErOXKee MOJI0XKEHME.

Mono)xeHne HeMasioBa)KHOIro 3ab/1y)KAeHUs, MoJIoXKEHME aKTUBHOW HEMPUTroaHOCTH,
NMOJIOXKEHNE NABHOCTHOIO BJIa€HNSA 1 T.M. COCTOSIHNS BCEBO3MOXXHbIX SIBJIEHUIA NpU
KBaJMUKaLMM NPaABOBbIX OTHOLLUEHMA NonyYato-T nogobatoLlyo- OLEeHKY, Ty, KOTopast
Ana cero o6oCcMbIC/IEHA U YYTEHA 3aKOHOAATENEM.

CocTosiHMeE - 3TO «umnnocodckas KaTeropus, oTpaxkatowasa ceoeobpasHyto- popmy
peannsaunmn 6biTNS, PUKCUPYIOLWAA MOMEHT CTOMKOCTU B U3MEHEHUWN, Pa3BUTUN,
nepemMelleHnn BewecTBeHHbIX 06HEKTOB B KOE-KaKOW 3TOT MOMEHT BPEMEHN NpU
KOHKpPETHbIX ycnoBusax». CoctosaHue nosasreHns (cybbekta, obbekTa, BpeMeHn n
MPOCTPaHCTBaA NPOUCXOAALLEN0) MMeEeT BO3MOXKHOCTb BbITb MPU3HAHO NPaBOBbLIM, KOrga
BNafeeT onpefeneHHbIMU Ka4ecTBaMu U CUMNTOMaMuN, KOTOPbIM 3aKOH NMpucBanBaeT
KOHKPETHYI0- LLleHHOCTb. Bcnencreme 3T0ro, COCToAHME CYNTAETCSH NMPaBOBbLIM 3a TO
BpeMS, Korga nMeeT BO3MOXHOCTb ObITb MCTOJIKOBAHO Kak MeTo4 NpOosiBJIEHNS NEPBOro
nossneHnsa (cybbvekTa, obbekTa) NPUMEHNTENBHO K APYroMy B NpaBoBOWN cepe 4yepes
KOHKpPETHbIE Ka4yeCcTBa N CUMNTOMbI, C HAZIMYMEM KOTOPbIX 3aKOH CBA3bIBaeT
npuwecTBMe NpaBoBbIX Pe3y/bTaToB .

AHanuns npmBeaeHHbIX COCTOSHUN pa3pellaeT caeflaTb BbiBOA, YTO B MOXOXKEM MPaBOBOM
(opuanYecKn BaXKHOM COCTOSAHUN) UMeto-T BCe WaHCbl NpebbiBaTb CyObeKTbl NPaBOBbIX
OTHOLLUEHNN (COCTOAHME HEMANOBAXXHOIro 3abnyxaeHuns), obbekThbl MpaB U 06A3aHHOCTEN
cybbeKTOB (COCTOSIHME He3aBepPLUEHHOr0 CTPOUTENLCTBA, NOJIOXKEHNE HEMPUrOAHOCTN),
a elle BCeBO3MOXKHble NosBJIeHUs peasibHOCTU , MPU YCJI0BUK, YTO 3aKOH NpucBamBaeT
UM NPaBoOBYIO- BEIMYNHY (COCTOAHME NOrO4HbIX YCJ0BUN).



1.2. Knaccucpukauusa iopuamieckux paKToB B
rpa>kgaHCcKoOM npase

FOpnandeckme dakTbl MHOFOYUCIEHHbI U MHOFroo6pa3Hbl.

B 3aBMCUMOCTUN OT BOJIN CyOBEKTOB OHWN Pa3fensitoTCst Ha OEeNCTBUSA U COBbITUS.
FOpunanyveckme OenCTBUSA - 3TO aKTbl MOBEAEHUSA UL, OHM UMeloT BOJIeBOW HpaB. Mo
CUMMTOMY [03BOJIEHHOCTU OENCTBUA BbIBAOT MPaABOMEPHbLIMU U MPOTUBOMPABHbLIMN.
NMpaBoMepHbIe OEeNCTBUS - OEeNCTBUS, coobpa3Hble NPUTA3aHNAM 3aKOHOAATEIbCTBA U
ocHoBaM rnpaBa. [MpoTnBOMNpaBHbLIE, B COOTBETCTBUM C 3TUM, - AENCTBUSA, HE
cobnogatowme npeanmucaHnUs 3akoHodaTelbCTBa U OCHOB MNpaBsa.

MpoTuBONpaBHble AENCTBUSA, NOPOXKOAOLNE FrPpa>KAaHCKNE NMPaBOOTHOLLIEHUS:
- Npu4nHeHue Bpeaa (ywepba);
- HecobntoaeHne OOroBopHbLIX 0643aTeNbCTB;

- HEOCHOBaTesIbHOe oboralleHne - NoKyrka Uin »xe CoOXpaHeHne nMyLLLecTBa 3a cHeT
cCpeacTB MHOro nuua 6e3 Heob6xoaAMMOro Ha To OCHOBAHUN;

- 3710ynoTpebneHne npasom;

- pencteus, 6esynpeyHblie B hopMe caesnok, obLienpnsHaHHbIX HeAENCTBUTENbHLIMA U T.
a.

MpaBOMepHbIe OENCTBUS NOOPA3AENATCS Ha OPUANYECKNE aKTbl N lopuanveckme
NOCTYNKMW.

FOpnanyeckme akTbl - MpaBoOMepHble AeNCTBUA CyObeKTOB, MMeLLNe Liefb - NosBeHNE,
NepeMeHa UM )Ke 0CTaHOBKA Mpa)KAaHCKOro NpaBooTHOLWEHNSA. Beaylias KapTuHa
rPa’k[AaHCKO-MPaBOBbIX aKTOB - CroBop. Elle rpakgaHCcKMe rnpaBoOOTHOLLIEHUS UMeto-T
BCE LUAHChl MOPOXAATbCA aAMUHUCTPATUBHLIMWU aKTaMun. K npuMepy, rpakaaHckue
BO3MOX>XHOCTW afernTa NosBASAIOTCA Y poauTeNs U noneynTesis Ha OCHOBaHUN
3aKJIIOYEHUS OpraHa oneku 1 nonevynTenbCcTBa 06 nx NnpeaHasHayYeHUn. Becomyio- posib B
NOABAEHUN, U3MEHEHUMN N MPEKPALLEHUN FPAXKAAHCKUX MPAaBOOTHOLLEHWA UFPalo-T aKThbl
cynebHbIx 1 apbuTpa)KkHbIX opraHoB (cyaebHble pelieHns).

BBepneHue 1
KO-pnonyeckmm hakT KOHLUEMUUWU - OAUH U3 BaXXHbIX N OCHOBHbIX B 'pa)KAaHCKOM



Kogekce.TeM He MeHee, 3TO NMOHATUE aKCMOMATUYECKOW Teopun 1 cTan, no CywecTBy
"3acTon".lNMepexon K pbIHOYHOW SKOHOMUKE, COLMaNbHbIX N SKOHOMNYECKUX OTHOLLEHUN,
pedopMupoBaHmne pyHoaMeHTasibHble U3MEHEHUSA B YHaCTHOM MpasBe B CBA3U C
Cepbe3HbIMN N3MeHeHUsaMIN B pa>kgaHCKOM KogeKkce.2Tu obctoaTenbcTBa, 661,10
MPUHATO pelleHne 3aMHTepecoBaHHOCTb B TeMe, KoTopas npefocTaBaseTcs.

NMpaBa 1 06493aHHOCTM BHELWHEro BnuAa rpa>kaaHnHa, KoHpurypauum v
MPOnN3BOACTBEHHbIM MPUYNHAM - KypCoBOW paboTbl TeMy, Ha4an paboTaTb COCTOAHUE
(pa>K4aHCKOro KoAekca o-puanyeckoro akTa.

Llenb nnaHmnpoBaHus, npasa, 6bis1 NpaBoBON aHan3 o6WENPUHATON KpUTEPUS
WHTepnpeTaumuio- U NCnosib3oBaHue.B pesynbTaTe, OH NpuMeHseTcs, paboTy
TeopeTn4eckoro rpa>kgaHckKoro rnpasa, 1 npasa.

Takum obpa3oMm, 3aa4a Ha3Ha4YeHa.

- BceCTOpoHHMIM O0XBaT MOJZIOXKEHNIN, Kacatlo-LMXCs pakTa npaBa Npa>KAaHCKOro Koaekca.
- PackpbITne 10-pnany4eckoro akta CUCTeMbl rpa>KgaHCKOro rnpasa.

- BHeLwHnn Bna, KNto-4eBble 0COBEHHOCTU 3aKOHHbIX I0-PUANYECKUX OENCTBUNA B
KayecTBe NPUYnHbI 015 HAaCTPONKN NpeKpaLlaeT OTHOLEHUSA MEXAY FPaKaaHCKUM.

- BHELWHNN BNA rpa>kgaHCKNX NPaBOOTHOLWEHUN, KOHUIrypaLumm n 0OCHOBHbIX
0COBEHHOCTEN HE3AKOHHbIX OENCTBUN KakK B KOHLLE NPUYnHe.

- BHeWwHM BuA rpa>k4aHCKo-NpaBoBOro OTHOWEHUSA, KOHUrypaumm, 1 B KOHUE pasyMma,
PacKpbITUA I0-PUANYECKOro AENCTBUS.

N3 1o-pnanydeckoro pakTa TPYOHO 3TO O4E€Hb CJ/IOXKHbIM U MHOMOrpPaHHbIA, MOTOMY 4TO
BbIHY>XEHbl MepecMoTpeTb 4J19 BCeX aBTOHOMHbIX COPTOB, KYpCcOoBOM paboTbl, 4TO Ob110
npeanocTaB/IEHO €ro orpaHU4YeHHOM Anana3oHe, CBA3aHHbIE C 0-PUONYecKoro akTta 3To
He BO3MO>XHO, 4TOb6bl OXBAaTUTb BECb CMEKTP BONPOCOB, 4TOObI ObITb.B pe3ynbTaTe OH
byneTt nmeTtb geno 6osiee BaXKHbIM, YHEM TOJIbKO OCHOBHbIX MOJIOXXKEHUN.

OcCHOBHaf 4acTb

Hoknan eHepasibHOroO cekpeTaps O -puanvecknx hakTos B Npa>kgaHCKOM KogeKce

OcobeHHOCTN o-pnanyHecknx GakToB onpeaeneHnin U rpa’kaaHCcKoro npasa

He TonbKo BO34encTBMe Ha eamHuLy Mpa>kgaHCKOro Kogekca, Bce npasa, BNacCcTb, YTOObI
obecneynTb NX C NpaBOBbIX CPEACTB A1 ONpenesieHHbIX MpaB YJ1eHOB N NPAMON
OTBETCTBEHHOCTU U peannsaumm rnpas v 3alWUTbl MPOLAXKN MMYyLLECTBa 3TO AaTb.

TeM He MeHee, Hann4yme obLEeNnPUHATON 3TaIOHHBIM YaCTHOrO NpaBa elle He CO34aHo
npasa 1 0643aHHOCTN NPOAAXKUN HEABUXKMMOCTN.YTOOLI coenaTb 3TO, Bbl A0J/KHbI ObITb
0CBeAOMJIEHbI O MPUBLITNM NPaB KOHKPETHOIro CObbLITUS TEKYLLLEr0 Ha3biBAaEMbIX
lo-puanydecknin pakT B amtepaTtype.lfossneHne npas n 0693aHHOCTEN, N3MEHEHNE UK
KOHeL,: B OTHOLLUEHUN BEPXOBEHCTBA 3aKOHa, OHW ByayT reHepMpoBaThb NMPaBOBOM



pesysbTaT.
YacTHOe npaBo, N OH CKa3aJsl, 4TO eCTb OTBETCTBEHHOCTb, I0-puanNyYecknin akT oTTyna B
KayecTBe 6a3bl, C TOYKU 3peHns -puanyeckon, ol nepefaH B kKayecTBe Ha3BaHUA
3TOro 3aKOHa.Hann4yme B Ha3BaHMKU, NEPEBO3YUK NOJSyHaeT CBOE 3aKOHHOE NMPUYNHY
npasa, 3TO 3HAYUT, YTO Yy BAC €CTb BO3MOXXHOCTb, 4TOObI NMpeTeHAoOBaTb Ha peasn3auunio-
1 3awmnTy.Bo MHOIrmMx cny4vasax, TepMuH "Ha3BaHue 6bIJ10 NCNOSIb30BAHO B
XapakTepuctuke" npas COBCTBEHHOCTU, HO OH NO-NpexHeMy LenecoobpasHo B 06n1acTu
0653aTeNbCTBEHHOr 0 NpaBa, a AyX NMPUHALEXUT.

YT06bI 06BACHNTL, KOraa ecTb NOTeHUMan cynebHonm npakTmke, Xo4eT yCTaHOBUTb
3aKJ/It0-4eHNA cyfa hakKTUYecKoe COCTOAHUE OTCPOYKN NCTLY YTBEPXKAEHMSA O CO34aHUN
I0-pUONYecKoro pakTa, 4To 3TO He BbI10 MPUHATO BO BHMMaHUE, 4TO UMElO-T 3aKOHHOe
B/INAAHME 4TOObI, TakuM 06pa3oM, NPUHATb OCHOBHbIE KpUTepuun | Npon3BOACTBO,
y4uTbIBas, 4TO He Obl10 cyaa He 6bls10 BO3MOXXHOCTU PpacCMOTPETb NpenmMyLiecTsa 3TOro
TpeboBaHuA, ona Toro, 4Tobbl yCTaHOBUTL (PakT Ha/INYUA OENCTBUTENIbHOIO 3Ha4YeHne
Kak B HeobxoguMmbix cnyvasx, 3TO He Tak.

paxaaHCTBO Bcskun pas, korga KTo npas obpa3oBaHHbIE B COOTBETCTBUN C
ncnosiHeHneM, 4T1obbl MMeTb BO3MOXKHOCTb peasim3oBaTh CYLLECTBYIO-LWNe CUlbl, MpsaMas
06sa3aHHOCTb NoaaepxmneaeT.MHorga npsMas 06593aHHOCTb HUX 0643aTeNbLCTBO B
HEKOTOPbIX C/lydasax, 4Tobbl pacCMOTpPeTb KOHKPEeTHbIe npeaMeT 3aKoHa (KOTopbIi
3ab0TUTCA BO BpeMs KOHTpaKTa, unu n-6on apyron obewaHmne sTux obasatenscTs),
(HanpuMmep, BCe B nncTbax, oH byaeT nexxaTb Ha HEO6X04UMOCTMN) HeonpenesieHHOro
4yucia 4esloBe4eCKoro Bbl XOTUTE, YTOObI YKJIOHATHCA OT HEro, NMOTOMY 4YTO HapyLlaTb
npasa cobcTBeHHMKa.KoHOnUmMoHep - NpaAMo -1 rpynna, oHW ABAAI-TCA 6onee WNpoKnn
CNeKTpP 3aWnTbl, U3y4aTb ABe rpynnbl NpaB, Ha3biBalo-TCA 6e3yCcnoBHbIMN.

BHewHNN BUA OCHOBOW NMpaB 1 06593aHHOCTEN rpa)KaaH, BO MHOIMX C/y4Yasx, 3TO
cynTaeTcs pakTOM NPaBOBOMN N UX KOMOMHaUWN, HA3bIBAaE€TCA CNOXKHbIE I0-puanvyeckmne
hakKTbl U PaKTUYECKUI COCTaB ABNAAETCA O-PUONYECKUM TEPMUHOM, HET.Hanpumep,
npsMoe COOTBETCTBUE KOHKPETHbIe Npasa 1 A1 KOTOPbIX 06893aHHOCTb 3aKJI0-4UTb yXe
KOHTPaKT Ha MOMEHT 3aKJ1l0-4eHns aorosopa (odepThl), Bbl AenaeTe npenioxeHue
MJaHOB, COrnalleHnn, NOCTaBUTb NO3)Ke cornacme (cornacue) naptua npnobperteHus
3a8BUTENIEM U HEMELNEHHO 3aKJ-4eHne 3To byaeT.9To Korga Aesio 4oXoauT A0
TpeboBaTb KOHBEHL UM OT TaKOW perncTpaunum ona BBegeHns B Cuiy, rocyfapcrsa
perucTpauum: 3To, BEPOATHO, CoAepXaT (PaKTUYECKYI0- CTPYKTYPY U TpeTun ciy4yau.
tO-puanydeckun akT - Kak Boobule B pacCagHMK N BbIBOAbl, 4TO MpUMeHeHue
CMocobHOCTM MCNONb30BaTb CMpaBeAsINBbIA N Pa3yMHbIN U MPUHUMAETCA KpUTepun
(cTaHpapT) 3aKOHa, NPOBECTU BO3MOXXHOCTb NPaBOBOW OLEHKU, ABNAETCS NMosiBieHne
00beKTMBHOM peasibHOCTU.[ApyrumMm cnoBamu, NosaBreHne Kakmx-nmbo cripasenimBon



I0-PUANYHECKUX KOMMOHEHTOB, PEryJINPYIO-T 3HAK, HE COOEPXKUT YTO-TO TOJIbKO
COOTBETCTBYIO-LWNA CUMNTOMOB.W HeraTneHbIN "peasibHble OTHOLLIEHUS, CywecTByeT
pa3pbiB BPEMEHN MeXAY Cnefylo-wmnmm npouenypamMmm v o-pnondecknx” akTopos
pa3BuTuna ".Bo-nepsbixX - NpecTynjeHne, HapyLleHne 3aKoHa - A NpeacTaB/io- Ha MOMEHT
ero coseplleHusa.lopoackue BaacTu, B Ka4YeCTBe yKa3aTb He TOJIbKO rnpouecc, "...9ToT
npeueneHT aBnseTca "CKBo3HON".

3aKOH B 04HOM NpecTynjeHnmn, NpeayCcMoTPEHO, YTO HE MMELD-T BO3SMOXXHOCTMK ObiTb B
COCTOSIHMN 0OBbABUTbL NPECTYMNIEHNEM, KaK MPaBuio, B HEKOTOPbLIX C/yYasaX, HO HeT
Mepbl, NPUHATbIE BYyXranTepCKUn y4eT, KOTOPbIA 3aK/0-4YE€HHbIE B JINL,0 BO3MOXXHOCTM,
OTHOCSALLMECA K ero cnoCobHOCTM 3TO 6bIJ10, HO 3TO He uMeeT. "OH Npu3HaeT n
BO34ENCTBME NpeLeneHTHOro npaBa, OH HeMoCpPenCTBEHHO CO3AaHHbIE NpaBa U
0643aHHOCTW, 4TO, peryampoBaTb KapTUHY COLUMANIbHbIX OTHOLWEHWA, Mbl 3aBUCUM OT
BOJIN CTpaHblI. "

N pa3nunyHble warv NnpaBnTesibCTBO CBOEro CyLLeCTBOBaHNSA NoceTuTensa oanH cayyamn
TOT (paKT, 4TO OHU UMEK-T CNOCOOHOCTb NpMcnocabnnBaTbCA K Ka)K4oMy
yenoseky.lMpuynHa 1 pasHuLa B MPaBOBOM pPeEryiMpoBaHNMN OTHOLLEHUN MeXay
Pa3HOCTbIO- MEXaHW3MA: pe3yibTaTbl TEX XXe YCNI0BUAX BO3AENCTBUA Ha pa3finyHble
MexaHWU3Mbl MPaBOBOro peryamposaHns, bb1ain pacCMOTpPEHbI COOTBETCTBYIO-LLME
dhakTbl.Tak, Hanpumep, onpeaeneHne Tekyuwen busHec-onepaumnm rno ee ctatbe 2
4YneHOB [(pa>kgaHCKOro KofLekca npu3HaeT He3aBUCUMbIW, NPOLaXKW OT UCMNOJIb30BaAHUS
JINYHOr 0 puUCKa nmyuiectsa paboTte, 4To NpmMbbINL ANS Lesien NOCTOAHHOro yaaneHus,
NPOOYKT Bellen 3aperucTpupoBaH B Nnopsagke, yCTaHOBJIEHHOM YTO OH NPeasIOXUI Te
peann3oBaH B NpensioXXeHHbIN OblIn Mexxay HUMK. N3 onpeneneHns, o4eBUAHO, 4TO eCTb
paboTa 3aga4n - npenmMmywecTBo (Npubbin); NpenmMyLLEecTBOM ABAAETCA PYHKLNS,
KoTOopasa MoXXeT ObITb NOJly4eHa B pe3ysibTaTe npoaakm nigenne nmeet 6onee BbIrOAHO
nokynaTb.[TOKynKa cnekynauum onpenesieHnsa NnpuMeHeHNs NpoayKTa aBaseTcs
YrOJIOBHbIM NPecTynJieHNeM N akTOM NMpPoa>kKn B CTapoM Koze.Tem He MeHee, Ha
CEerogHAWHNN AeHb, KYNNTb aKTUBHbIN YIO/IOBHOIO KOAEKCa, OHa He BKJIt0-4aeT
06s3aTenbCTBO Nepenpogaku ansa nosydeHmns npmnboinun.fpexxage Bcero, 3To
BO34eNCTBME YroNIoBHOIo KoAeKca B Luensax bonee npoaBMHYTON peanmsaunm n xopowme
Maras3uHbl, He UMeID-T KBaMPnKaumnm, Kak pakT o npase, 4TO ABJIAETCA OCHOBOM
PYHKLMOHUPOBAHUSA NMPEeCcTYNHUKa, OH He COAEPXUT YroJIOBHOW OTBETCTBEHHOCTU ,Ha
3TOM >Xe 3Tane B NPUCYTCTBUN NPaABOBOW CUCTEMbI, BAIUSAHME Kyrua npuobpectun
NPoAYyKT, 4Tobbl NpofaTb 3a Npubbiab, BKO-4aeT B cebs yCTPONCTBO NPaBOBbIX HOPM,
Ha CEerogHSAWHWUA OeHb, BK/O-4aeT B cebsa yCTponCTBO MpakAaHCKOro Kogekca.

Kak npaBuao, NnpaBo y4yeHus 3hhekToM AeNCTBUSA CUMMNTOMOB byaeT, pasgennTb nx.C
apyroun ctopoHbl, OC Nodhde TaM NOCTOAHHO UK BPEMS FreHepauunmn, B COOTBETCTBUN C



BUAOM YYEHOro, AeATeNIbHOCTb, N 3TO OENCTBOBATb U 3KBUBAJIEHTHO, U NPenJIOXNTb
ABJIeHNe cneynasbHasa rpynna nevolevyh, 4To HaxoaUTCA B HarnpaB/ieHUN eXxeaHEBHOWN
NN 0ONrOCPOYHON NepcnekTmee, cneunanbHole "lMpaBoBoe NosioXeHne", oHa He
noraweHa B edinokrathom akT KOHKPETHOr 0 10-puaAn4YecKoro encTeuns, Bpems ot
BPeMeHN pa3roBopbl O MPaBOBbIX MOC/eACcTBUAX.C TOYKU 3peHUs PpYyrmux y4eHblX,
"cnepyeTt paccMaTpuBaTb Kak peasibHOCTb BCe COCTOSHNE OENCTBUA ABASeTCS obwmnm
05 KOHLUa, co3[aBas rnpaBo, KOTOpPOe OCHOBAHO Ha TOM (hakTe, npasoBon."

Kak cnencrteue oeatenbHOCTU N AeNCTBUN, U (OTCYTCTBYIO-LLEro, U3MeHeHne) npas,
BbI3BaHHbIX, MPAaBOOXPaHUTESIbHbLIX PeasibHOCTU BHELWHWUW BN, pravoizmenyayuschie ns
pravoprekraschayuschie, npenutca o-pnandeckoro pakta.OH reHepmpyeT N3MeHeHNs,
OHWN MOTYT ObITb OCTAHOBJIEHLI MPaBO U 06493aHHOCTb NPAMON KOHPPOHTAUWK, KaK
rnonarato-T, 4Tobbl COOTBETCTBOBATb aKTUBHOCTU U NMoBedeHne PakKTUYeCKOro COCTOSAHUS
BHelwHero suaa.Tak, Hanpumep, NnoTepsa COCTOAHMNSA aKTUBHbIX 0340POBUTESIbHbIX
MeponpuaTun byoeT nMeTb BO3MOXXHOCTb NMPUBECTU K apecTy cobcTBeHHOCTU.HO aeno B
TOM, 4YTO, OH, B apeHnay, 4To apeHaaTop 6bi1 AaH B Nos0XXKeHne becnonesHowu.
[MorpewwHoCcTb n3sMmepeHus, HernpaBuJibHOE NOJNIOXKEeHNe OeATesIbHOCTU, MeCTOMNOJIOXKeHue
n ap davnostn oro co6CTBEHHOCTb Ba>XHOE roCy4apCcTBO YMECTHO OLeHKa pa3/INnyHbIX
SABJIEHUN KBaNUpUKaunm npaBooTHoLWEHUA, NMb0 A0KHbI 6bITb PACCMOTPEHbI B 3TOM
npoAoyMaHO 3aKOHO4aTeNbLCTBO ABepu MNMprnobpeTeHue.

YcnoBus - 3TO peannsaunsa n3 ", 1 USMeHNTb, 3TO Nog4YePKNBAET YCTONYNBOCTb K
pa3BUTUIO-, MPU onpeesieHHbIX YCI0BUAX, PUocopCckan oTparkaeT YHUKANIbHYIO-
dopMy nepemelleHns psan PakTnYeckoro obbekTa B 3TO BpeMs ITO

KaTeropus. "losBneHne ctaTyca BblaensaeT (CybbekT, 06bekT, MPONUCXOaANT BPEMEHUN U
MPOCTPaHCTBE) KOHKPETHOE 3HAa4YeHMe 3aK0H, eC/in Yy BaC eCTb ornpeaesieHHble KavyecTBa
WA CUMNTOMbI, UMEI-T BO3MOXKHOCTb HE06X0ANMMO NMPU3HATbL B Ka4YecTse
lo-puanyeckoro Boel.B pe3ynbTaTe, B NpencToaLwemM npaBoBoOro rocygapcrsea, napobl
nMpaBoOBble MOCNEeACTBUSA, MOXXHO MHTEPNpPeTUpOoBaTb Kak MeToa oTobpakeHus no
OTHOLUEHMIO- K KaXXA0W APYron BHEWHN BN (nMuo o6 bekToB) B MpPaBoOBOM MNoJie yepes
NMPUCYTCTBME N KaYyecTBa U cumMnTOMOB BeToHa 3akoHa lNpeanonaraeTcs, Korga ecTb
BO3MOXXHOCTb.

Korga aHanns NnpoCcTUTb roCcyAapCTBO K BbIBOAY, YTO 3TO aHaJIOrMYHble NMpaBoBble
(3aKOHHbIM Ba>XHOe rocynapcTBO), BCe BO3MOXKHOCTU A1 NOALAEPKAHUA LLenNeBoro
NpaBoBON (HEMENKOKJIETOYHOI0 COCTOAHUN OoWmnbKN), N NpaBa Ha CHUMKe O6bLeKToM
obsa3aTenbCcTBa (HE3aBEPLIEHHOr0 CTPOUTENbLCTBA NOCYyAapCTBa, HeagekBaTHoe
MoJIOXKEHME), a TakXXe, y BaC eCTb BCe BUAbl BHELWWHUA BUA B pPeaJibHOW XXN3HW rnpasa
ABNSETCA YC/IOBMEM, YTO Bbl HA3HAYNTb UX OENCTBUTENBHOINO 3Ha4YeHUs (NoroaHble
ycnosus) ,



Knaccngpmnkaunsa o-pnonvyecknx aktoB B [ pa>K4aHCKOM KogeKkce

EcTb psaa o-punanydeckoro akTa, 3To pa3Hoobpa3Hbl.

B 3aBUCMMOCTW OT BO/IN CyObeKTa, N OHU AEeNATCA Ha OENCTBUA U

cobbITNA. HO-pnanyeckmne gencTeus - 3To pabota oTAENbHbLIX aKTOB, OHN UMEKD-T CUSIbHbIE
NnYHOCTM BypeT.lencTBne, Kak CUMMTOMbI MOrYyT HE3AaKOHHO U 3aKOHHO.3aKOHHbIE
OEeNCTBUSA - 0ENCTBUSA, KOTOPbIe CorlacyeTcs C NpeTeH3nsaMun rnpasa U OCHOBHbIX NpaB.B
OTBET Ha 3TO, 3/10M COBCTBEHHOCTW, - AENCTBME HE COOTBETCTBYET TpeboBaHUSAM 3aKOHa
N OCHOBHbIX MpPaB YeoBeKa.

HenpaBomMepHble 4eNCTBUSA, 4TO NPUBOLAUT B FPaXKAAaHCKUX Aenax:

- 9TO MOXXET NPUBECTU K MOBPEeXXOeHUI0- (MoBpexxaeHune).

- He cnepnynte noroBopHbIX 0643aTenbCTB.

- HeocHoBaTenbHOe oborauieHmne - KynnuTb B cHET Apyroro nuua 6e3 obocHoBaHUSA
HeobxoaAMMOW UM 3alUNTbl UMYLLECTBA,;

- 3noynoTtpebneHne npaBamMu.

- [eHepasibHbIN OTKAIO-4NTb Oe/10, LENCTBUE B BUAE CAENKU, KoTopas bblia npusHaHa B
KavecTBe naeansHonm Oyobi D ..

LleneBble MeponpuaTma AeNSTCHA Ha I0-pUANYECKUX OENCTBUN U CyOebHbIX NCKOB.
FO-puanyeckme 0encTBms - 3aKOHHbIM aKTOM CybbeKTa, MMe-LLEro Lesib - BHELWHNN
BUA, Bbl MOXXETE U3MEHUTb OTHOLLEHUSA MeXAy rpa>kgaHamMmm n oCcTaHoBUTLCA.CroBop -
OCHOBHbl€ 3aKOHOMEPHOCTN MPaBOBbIX aKTOB rpa)kaaH.Ewe rpaxgaHckue gena, nmeet
BCe LWaHCbl BbITb CreHepupoBaHbl aAMUHUCTPATUBHOIO akTa.Hanprnmep, BO3MOXXHOCTb
oBJlafeHns rpaxfaHaMm Ha OCHOBE OopraHa Orneku n nonevynTenbCTBa UX MHEHUIO-
Muccuun, oHa byneTt otobparkaTbCs B poanuTens nnm socnutartend.flloasneHmne
BOCMNPOU3BEAEHUSA MPaXKAAHCKOr0 UCKa cyd nnm apbutpakHbin opraH (Cya peweHune),
N3MEHEHUSA N BaXKHYIO- POJib B KOHLLE KOHLIOB.

tO-pnonyeckme 0encTemns - BOMPOCHI MPaBOBOW HE3ABUCUMOCTU N APYrne 3aKOHHbIM
aKTOM cybbeKTa, KOTopble CBA3bIBalO-T KOHKPETHbIE NpaBoOBble NOCNeACTBUA N CyObeKT
UM NpenmyllecTBa NPaBoBOro pesyabTata.Hanpumep, B pa3Butum antepaTypsl,
NCKYCCTBa B NPUCYTCTBUM O4EeHb peasibHbIM aBTOPOM MNpaBa Ha co3fdaHune paboThl,
CaMOCTOSATesIbHO, OH 3HaJl, 4TO 3TK Npasusa.

O-pngnyeckme TeHOeHUMM - YesiloBeYecKasi BOJ1SI U He 3aBUCUT OT peasibHOCTH,
Ka3asloCb, MPOMCXOAAT.

CobbiTue, 6611 abCOMO-THBIM U OTHOCUTESIbHbIN.

Abconto-THaa [lencTBue - 3TO aBSIeHUE, pa3BuTue n hopMmpoBaHme He CBA3aHO C
3aMHTEpPEeCcOBaHHbLIMN CTOPOHAMN HaMepeHus.Hanpumep, 3emMneTpaceHus.
OTHOCuTenbHas cobbiTue - nosiBsieHne, oH byneTt otobparkaTbCs Mo Bosie cybbekTa, HO
pa3BMBaTbCs, 3TO NPOM30ONAET HE3ABMCUMO OT X cobcTBeHHOW BoNU.Hanpumep,



yesnioBek, 0 cMepTn BbIn YyOnThl B Apake.

PoOCTBEHHUKM B Clly4ae 3TO YHUKaJIbHasA poJib, KOTOPYIO- 3TN haKTbl MPaBOBOWN Urpan
CTOJIbKO, CKOJIbKO BO3MOXXHO.

[aTa poXxaeHusa 3aBUCUT OT BOJIM HaMepeHneM cybbekTa nam 3akoHogaTens, Ho s byay
cnenyto-Lumm BpeMeHn HanpaB/ieHe NOToKa CnpaBeasIMBoN 3aKOHOM BPEMSA.MPUNTUN NN
OKOHYaHUA CPOKa AEeNCTBUA MPaKAAaHCKO CO34aHO0 - Uan NepBbin Ciy4an, 4ToObl
NpubbITb, NCTEKAET B MeXaHNYeCKU 'paK4aHCKUN KOOEKC U Apyrue, C TeM, 4TO No
npowectBuun 50 net ¢ (1 n aBTOpP CMEPTU, HACNEOAHUKN OCTAaHOBKN TaKOro aBTOPCKOro
rnpaBa U3MEHUTb WU NMPeKPaTUTb NMPAMYIO- OTBETCTBEHHOCTb U T.4.), Haln4ue
pe3ysibTaTOB B COMETAHUM C KOHKPETHOM noBeneHusa 6yneTt co3naH Bonpocy (Hanpumep,
BblNoOSIHEHNE obelaHnn HAaNoXUTb Ha cebs OTBETCTBEHHOCTb 3a BUHOBHbLIE OENCTBUS
nebntopamu n KpeanTopamMm 3a4epXXKKU N UMe-T BOSMOXKHOCTb MaHUMY/IMPOBaTb
6a3bl).

BHewHWn BuA, 4To06bl OCTAaHOBUTb JIerasibHyt0- BO3MOXXHOCTb A1 U3MEHEHUS Unn
pa3yMHOW OAQHOIO 0-pUANYECKOro dakTa Uan pakToB, MMEID-LLNX 0-puanvyeckoe
Habopa, T.e., NPaBOBON CTPYKTYpPbI.

Ona nonyyvyeHnsa NnpaBoOBON pe3ysibTaT B NepBOM CJlyyHae NpaBoBOro ohopMAEeHUS, OH
obecrneymBaeT MOCTOAHHYIO- BUAUMOCTb 0-pUANYeCcknx pakToB B CTPOro onpeneneHHoe
BpeMa.dopMUpoBaHME BOJIN, MPUHATUE HACNeOAHUKOM HacsenCcTBa HacTosALWero
n3obpeTeHuns, Hanpumep, bygeT NpeeMHUKOM pa3BepHYyTa B XKECTKON 04epenHoCTH,
4TOb6bI NPaBO COOBCTBEHHOCTM Ha MMYLLLECTBO, KOTOpPOE nepeaaeTcs No HacneacTBy B
MPUCYTCTBUN O-PUANYECKUX PAKTOB 4YTO 5 MOrY.

B npoTmnBHOM cny4ae, npaBoBas OpMYySINPOBKA, HE3AaBUCUMO, 014 €ro rnosiBjieHus,
4TOObl NPON3BECTU O-PUANYECKYIO- pe3yibTaT TOJIbKO B TOM C/ly4ae, TO/IbKO C (haKTaMu
Ha BCeX Ba)XKHbIX 3aKoHogaTesNibCcTBa.lO-pnanyveckasn CTpykTypa NepBoro NosBieHns
CJIOXKHOW CUCTEeMbl Ha3blBaeTCsa NnpaBoBoe ohopMIIeHNE O-pULoNYEeCcKNX (pakToB 1 Ha
BTOPOM MU306parKeHnn - 10-puanvdeckoro pakTa nosHOro gnanasoHa.

Moa CNOXKHON 0-PUANYECKOW CTPYKTYPbI, 3TO NepBbIe Warn B BOCNPUATMSA, NPaBOBOro
pe3ynbTaTa -grazhdanskogo kKnactepa noAckasblBalo-LMe 3aHAB TpeTbe
COCyLL,eCTBOBAHUA OTMPaBUTb KOMMNO3NLNN.

Takum obpa3om, B nt0-60e BpemMs NpaBOBON CTPYKTYpPbI 34eCb, MOTOMY 4YTO €CTb
noTpebHOCTb B NPUCYTCTBUWN CBA3aHbl OTHOLLEHUSA MexXay rpakgaHuHom, byayT
rnpaBoBble MOC/eACTBUSA TPYAHO Obl/I0 OCTAaHOBUTb MMSA NN OTHOLLEHUNS, BEPOSATHO,
N3MeHnTCa.l0-puandeckmne CTPyKTypbl, MpaBoBbie NOCAeACTBUS, HanpuMep, obellaHne
be30nacHOCTN cHYMUTaEeTCHa TPYAHbIM Npu 3anpoce oTHoweHns OCHoBHas
OTBETCTBEHHOCTb CywecTByeT byneT BbirnsageTb.

Nx npaBoBon hopMyINPOBKA KOHLLEHTPaLUN HEe HanyYme Takux MMnysbCcoB, a



rpa>kaaHCKMe BOMpPOChl CyCTaBa, SABMSETCS TO, 4TO O «CJIOXKHOCTU» MOJIHOCTbIO-
HOPMaJibHO NPaBOBOro oYopMJIEHNS, KOTopble obelwato-T.Takum obpa3om, HOpMasibHasd
rnpaBoBas CTPYKTypa, NpaBoOBble NOCAeACTBUSA, YTO ABNSAETCA NOSABIEHNE r1laBHOro
rpPa>X4aHCKOro NpaBOOTHOLWEHUSA CTaHOBUTCA.DTO OFPOMHOE KOJIN4eCTBO (DakKToOB O
npaBe, KOTOPbIA BXOAUT B MPOCTON NPaBOBOW CTPYKTYpPbl B, HO OHa MMEEeT BO3MOXXHOCTb
yKa3aTb TOJIbKO, 4TO OH BEJINK, YTO 3TO HEe CJI0XKHO.

TpeTun, o-puanyeckoe opMyamMpoBKa C NpeanoYTeHNAMMN OTHOLEHUIW C NnpeueaeHTaMm
B MPOrpeccnBHON nuTepaTypbl, CBOGOOHOIrO N CBA3AHHOro, 4ToObl Bbipa3nuTb UAeto-,
KoTopas bOblna pa3fesieHa Ha CMeLLaHHbIe.

BecnnaTHas 10-puanyveckas CTpykTypa, ecTb cBobogHOoe obbeanHeHne, cpeaun Hux,
npenocTasnseT Habop -puanvyecknx pakToB: aKTbl, €CTb BCE LWIAHCHI, 4TOObI
aKKyMynmpoBaTb B t0-60M cnydae, He peryanmpyeTcsa HopMaMuy npaBa U CMeXHbIX
I0-pUONYECKYO- CTPYKTYpPY CyllecTByeT KPaTKOCPOYHbIN MOPAAOK U CTporasi 0653aHbl
NMeTb, Cpeaun KOTopbiX TpebyeTcsa B COOTBETCTBUM C HAOOPOM 0-pUANYECKUX PaKTOB,
(hbaKTOB, KOTOpPbIE MPUXOLAAT MPOUCXOOUT B CTPOro onpenesieHHoOM nopsaake.

Hanpumep, 3aknito-4eHne gorosopa ¢ nobegntenem Topros, pacCMOTPUM
nocnepoBaTesibHOe OCyLleCcTB/IeHVe psaga MepornpuaTnm, HeobxoanmbIx A5
BbIMOJIHAETCA, KaK YKa3aHo B CT.447 [pa>KAaHCKOro Kogekca npoueanypbl.Bo MHOrnx
CNlyyasax, COOTBETCTBYIO-Lasa popMyIMpoBKa 3P eKT yaenbHoe noriaoweHne Ha
3aKoHe.B npuBengeHHOM Bbile Cryyae, opepThbl N aKLernTa AOroBOpa BCacbiBaeTCs B
MPUHATUN PELUEHUI MO CHETY C KO3I(PPULMNEHTOM MaTy N CTOPOHLI, Mepea Lwaros, 4Tobbl
B3ATb LeJib NOJIyYeHUs - KOMUCCUIO-

pa>K4aHCKO-MPaBOBOW CAENKMN.

CMellaHHbIN 3aKOH KOMMOo3numnn npeactasnsgeT cobon Habop o-puanyeckoro akTa,
accoumraumsa Mexxay HEKOTOpPbIMU U3 HUX 6ecnnaTHbl, OHM YaCTUYHO CBSA3aHbI.

Takum obpa3oM, TOT (hakKT, 3aKoHa 'pa)kAaHCKOro Kogekca, OH MMeeT BCe LUaHChl A4
TOoro, 4Tobbl NpeTeHaoBaTb Ha pa3Hoobpasne NpmMynH.Takum obpa3omM, BEpXOBEHCTBO
3aKOHa obecneymBaeTCs pe3ysibTaToB, MOMNPOCUST MeHS, 4TObObI ObITb 3anMncaHbl
HenocpencTBEHHO Ha BCe CTaHAAPTHbIE YCI0BUSA Ba>XHbl 4719 BOSHUKHOBEHUSA 3TOr0
nosoxeHnsa.Hanbonee LWWMPOKO BBEAS I0-pUANYECKUN PaKT BbICTyNaeT 3aKOHHOe
nencTeue, Mbl LOJIKHbI ChOpMUPOBATL UX OTAE/ B HEMPaBOMEPHbIX N MNOBEAEHMNA U
cobbITUn.TeM He MeHee, 3Ta KNaccumnkaunsa NnpMMeHaeTCcss BO BTOPOW MOJIOBUHE
KypcoBoun paboTsbl.

MNosiBIeHNEe rpa)kKA4aHCKOro OTHOLIEHUS, cyaebHbIn Npouecc 2 B KaYyecTBe NPUYnHbI AN
N3MEeHEeHNsA N KoHel,



MosiBNeHne rpa>kgaHcKoro oTHoweHus, 2,1 KBaIMPNKaLUNOHHbLIN LENCTBUS B KaYyecTBe
NMpaBoOBOW OCHOBbI /19 U3MEHEHUS U KOHeL,

B cBA3M C 10-puan4eckmnx akTos B MeXXAy 3aKOHHbIMU 10-PUONYECKNX LENCTBUN B
cnepylo-wmn npexae, aymato-, 6onee obwen rpa>KgaHCKo-MpaBoBon caenkn.Takmm
obpa3om, cHuTaeTCs, BbICTYNaTb B KAYeCTBe CAesIKa ABAAEeTCA KPYMHOM Fpa>KgaHCKoro
lo-puanyecknn pakT B 'pa)KAaHCKOM KoaeKkce.

3aKOH MNPUHAT B COOTBETCTBUN C corflaweHnem st.153 Npa)Ka4aHCKOro Kogekca caoesku
Mo OCTaHOBKe npaBa U 0693aHHOCTN BO3AENCTBUSA N FpaKaaH No-Aen 1 opraHn3aumnn
Lenblo- U3MeHeHns, onpeaenseT onpenesieHne Coesnku.

[ oroBop - 3TO aKT BOJIM, 3TO O3HAa4YaeT Haanyme onpenesieHHON LeHHOCTHOro CO3HaHUS
cybbekTa, onsg Toro, 4Tobbl ob6ecnevynTb OTHET CBOUM AENCTBUSAM U KOHTPOMPYET 3apsag
HWUX N8 Toro, 4Tobbl 3TO INLO aKT ,

CyTb coenkun obpautaeT cBoboany CTOPOH.PNHAHCOBLIE aCMeKThbl - COAEPXKAHNE, KOTOpbIE
OyaoyT pacCMOTPEHbLI, COCTOUT M3 NpeaMeToB Nojg BAnsHmnem obuiectsa.Bons - aTo no
DOCTYyMNeH A1 BOCMPUATUA OPYrux Jo-4en, BblpakeHne BoIn nnua Ha ynuue.N3 Ba)KHbIX
BeLleCTB, KOTOpble CBA3bIBAlO-T 00LMe NpaBoOBble NOCNenCTBUA COENKN, -
MHeHUSA.BHelWwHee npeacTaB/eHne BON CyWEeCTBYEeT BO3MOXXHOCTb, 4TO cBobofa Takmnm
»xe obpa3om, Kak 6eToH noaBepraeTCsi MPaBOBON OLLEHKMU.

NHor pa onepaumns He TOJIbLKO BOJISA, @ HE TOJIbKO BJIMAHME Nepenadvye nmyLlecTsa,
npuBeneT K NpaBOBbIM MNOC/EACTBUAM B NpucyTcTBun.Hanpmumep, aorosop, bynetr
oTobpakaTbCA AaTb Bara)k Apyr OT Bbipa>keHUs BON BO3OENCTBUA Ha nepenady
ofapseMoMy JOHOpa M peuunueHTa n baraxka.MeTtopn npencrTaBieHUs, NO3NULUN U
rnokasaHun bygeTt cosepluaTb NpU YCJI0BUM Bbi3biIBAEMOro hopMy YKpeneHus n
Toproean.Ceoboaa, Kak ONMCaHoO HMXXe, 3TO, YTOObl MMETb BO3MOXXHOCTb BbISIBUTb
pa3inyHblie cnocobbl.

MNpecnenoBaHmMe Mo 3TOMY BOMPOCY C Liesbio- no3numnu, B nto-6oe BpemMs NnpaBoBOro
XapakTepa - 3TO He npecnenyeT -pnanyeckmnx uenen, Takmux Kak npnobpectun npaso
aKceccyapsbl, 0roBop goMa - caenika byneTt o3HayaTb, 4TO OH He cHUTaeTcs
BHYTPEHHUM.

MOTOMY 4TO OH 6e)xaTb, HOpMaibHbIN BUA obecnevyeHnss TOProBanM onsa nx
I0-pUONYeCcKoro ocnapuBaHusg b1 Ha3BaH OCHOBHOWM caenku.TpaH3akumn 6asbl gaHHbIX
ABNSAETCA 3aKOHHbIM U Ba>XHbIM.

Pe3ynbTaT 3aKOHOLATENbCTBA, KOTOPbLIA Bbl1 CreHepunpoBaH A1s BCAenCTBME CAesKU, OH
npeanoXXun npasoson BeiBoA.lMpobnembl n NpaBoBas pesynbTaT, CAeSIKa He ABNseTCS
TaKOW Xe, Kak Korga oH Obin caenaH B BUAe HeHagsiexauwero sanaHna.Ckopee, 4em
pe3y/sibTaTbl, KOTOPblE NPeAYCMOTPEHbI 3aKOHOM, €CJIn MPONCXOAUT NPOCTYNOK C/y4aWn
BbINOJIHEHNS HE3AKOHHbIX OeNCTBUA B BUOE COEJIKM, 3TO NponsongeT pesynabtaT



TEHOEHUWN Ha NeBON N NpaBon, 4TObbI NPNBbLITH.

C Tex nop, npegmMmeToM OUHAHCOBLIX LiesIeN TOProB/n - I-pUanNYecknx uenem (OCHOBHble
onepauunmn) Mbl He cMoXXeM obLecTBa N NpUpaBHEHHbIX Bo-nepBbiX, B NEPBON, TO e
camoe obLecTBO - PMHAHCOBbIE 3a4a4uM, LOCTUrAeTCsa Yepes Lesblo- peaansaumm Ha
pPa3NIMYHbIX 3aKOHOB Y BacC eCTb BO3MOXXHOCTb.BO-BTOPLIX, TOT (PaKT, 4TO CcoLMaNbHbIE
NPOTUBOPEYNS - COBEPLLNTL (PUHAHCOBbLIE LLen 10-puanvyeckoe 1o Bo34eNCcTene B
BMUAE COENKN, NHTepecC rocyaapcTBa n obuwectsa, byaeTt paboTtaTb B 6a30BOM NpusHaHue
HEe3aKOHHOCTU TaKUX LENCTBUN.

HO-pnanydeckue uenn caenkm HeobxogMMo oTanMY4aTb OT MOTMBOB, KOTOPbIE OHO
BbIMOJIHAETCA.3Ha4YeHe HeoBX0AMMOCTb MOTMBALMM KaK 3HAa4YMMOro MOTKBA - TOJIbKO
npobnembl MHPPACTPYKTYpPbl.TpaH3akumn 6a3bl AaHHbIX - B pe3ynbTaTe, MOTUB,
NMo>XaJslyncTa, He NoJsib3ynTeCb TOJIbKO 0-PUONYECKYI0- COCTaBASAO-LLYI0-, U MPU3Ba
aKTep CoBepLWUTb caenKy, oH bbin cynTaeTca Takasa npasosas npobsiema.HeTO4YHbIN
MOTMBaAUWUSA, HET HUKAKOW BO3MOXXHOCTU BJINATb Ha peasibHOCTb TOpProesn.TemMm He MeHee,
CTOPOHbI JOroBopa CTOPOHaMU, €CTb XOPOLUWNI LWAaHC, 4TObbl AaTb -puanyeckoe
3Ha4YeHne MoTmBaLuuMmn.B 3TOM cnyyvyae MoTMBaLUSA, YCIIOBUE - 3TO COAEPXKAHME COETKN.
Chenka - gaeT TONbKO 0-pUANYECKYHO- CUITY, YTO 3as9B/IEHHOE naeasibHY- FraPMOHUIO-
3akKoHa.llo 3anpocy 3akoHa, Jorosop 6e3ynpeyHbIM, ABAAETCA NOASIMHHON, TO €CTb, 3TO,
3TO TakK>Xe MO>XHO MPU3HaTbCs B TOM, YTO Bbl MPOU3BOANTE XelaeMoro pesysbTaTa
cybbekTa npasa 10-pnan4yeckn Topry-Tcs.

ONa yTOYHEHUSA HaY4YHbIX UHOUBUAYAbHbLIA HAPAL 3HAYNTENbHbIX COENOK NCMPAaBUTb
BCe KJlacCumnkauunm:

1. OAHOCTOPOHHME ABYCTOPOHHUE NI MHOMOCTOPOHHWE TOPrOBJIN.

KoHe4HO Knaccudumkaumsa yumTteiBaeT B st.154 MpaxkaaHCKOro kogekca, oH 6611 ocHoBaH
Ha KOJIMYeCTBEHHbIX NMPU3HaKoB.[lBa U yHnBepcasbHOCTb cBO6OAHO B 3aBUCMMOCTMU OT
TOro, CKOJIbKO U3 CTOPOH, KOTOPbIe HaLLIN CBOE BblpaXKeHne B CAefKe, OH onpegensaeT
oauH.NIOHATNE CTOPOH B CAEJNIKE, OH He AenaeT NAEHTU(PUKALNOHHbIE cnelbl, No
MHEHUNIO- ero 4aeHoB.HanpumMep, KOHTPaKT - [pofakn eCcTb LWaHC CTaTb TOJIbKO ABOe -
OBYCTOPOHHUW KJIMEHTOB N NMPOAABLIOB, KaXXAblh KOHTPAKT BPeEMS, UMeeT BCE LLUAHCHI
Tpex nnu 6onee no-gen, 4Tobbl y4acTBOBaTb B KOMUCCMN.OaHOCTOpOHHee ceoboaa
3aroBopa y Bac ecTb 411 TOro, 4Tobbl SICHO NOKa3bIBalO-T OAHY CTOPOHY.TOJSIbKO NPpUXon,
pe3y/ibTaToOB, KOTOPblE NPeayCMOTPEHbI 3aKOHOM O-PUANYECKMN JO0CTAaTOYHON XKelaHue
OOHOW CTOpOHbI.Hanpumep, oyxoBHoe.[lByCTOPOHHAA TOProBJs - 3TO cAesika, KoTopas
npeactasnsgeT cobon ceobony B3aMMHOIN0 ABYX CTOPOH, Y4aCTBYHO-LLNX B
coenke.HeckoNbKo MapTu 3T cOeNKM Ha3bliBato-TCcA [loroBopa.Hanpumep, KpeauTHble
cornallueHus.

MHorocTopoHHee - aBe nnun 6osiee CTOPOHLI, y4acTBYO-LWMe caenky.Hanpumep,



KOHTPaKT Ha COBMeCTHoe npegnpusaTtune.
2.MnaTHbIe 1 cBOBOAHON TOProBAN.

Bo3BpaT caoenky - 4 byay npenoctasnaTte goar C opyrom CTOPOHbI, MaTepuan u apyrme
TOBapbl - CAesika, Kotopasa npsaMas 06593aHHOCTb OAHOW U3 CTOPOH ANS peannsauynm
cneynpunyecknx 3PPEeKTOB OTBETCTBEHHOCTM CHeTYMKa.[paHT aHTU-00/IFTOBON COENKMN,
TO Opyras CTOpOHa, NoXasyncTa, oTCyTCTBYIO-T.BO3BpaT caesika MMeeT WaHC bbliTb, Kak
ToNbKO 06e cTopoHbl.Ka)kabih pa3, Korga ogHa CTOpPOHa caesikm becnnaTHo.

Bo3BpaT cOoenkun, MMer-T BO3MOXKHOCTb onpenenaTb corjaweHne o ero npupoae nam
napTuun.foraweHne cpeacTBa B caesnkun, obecnedymBas cHeTUYMKa NpenioXKeHus, oH
nMeeT BO3MOXXHOCTb Bblpa3nTb B ABVXXEHUN, Hanpumep, paboTbl NpOn3BOONTENBLHOCTD,

3.PeanbHble caoenkn ¢ B BEpXHEN 4aCTu CoralleHuns.

Toprun Ha cornalleHns - CTOPOHbI CYLLLeCTBYEeT AOrOBOPEHHOCTb MeXay BCEMU
COOTBETCTBYIO-LLUMUN MOJIOXKEHUAMUN, COesIKa 3aKJ1l0-4eHa C MOMeHTa Bbl 04esin ero B
dopmMe, koTopasa TpebyeTcs No 3akKoHy.Belmn, 4Tobbl obecnevynTb naeanbHbIN
3KCMO3MLMKN, OH BbIMOJIHEH MOCTaBUTb €e peanunsaunm B nosie 3peHnsa.Mbel Usy4mnnn
KOHTPaKTbl MO NOKYMNKe N NpoAa)ke Ha OCHOBE A0roBopa.

MNepBoe cornaweHne anas peasbHOW BHELWHOCTN HE A0CTAaTO4YHO.9TO Heobxoanmo, 4Tobbl
obecneunTb 6onee oT gpyroro 4neHa.llepeHecTn Aeno AOCTUrAK cornaweHus, sdekla
OblN 3aK0-4Y€H - TONLKO ecain oHK 06a nmeto-T ToT (hakT NpocTpaHCTBO.Hanpumep,
00roBoOp 3aliMa peasibHbIN.

4.TTpU4NHHO-CNeaCTBEHHAsA N abCTPaKTHbLIE COENKMU.

NMpaBoBble BOMNPOCHI, CTPEMACL AOCTUYb aKTepa - Nto-6aga caenka obecneynT NpaBoBytO-
ocHOBY.C NpUYMHHOW COENKWN SACHO, YTO NpPaBOBble, KaKMe 3aja4n npecnenosaThb
ee.PeanbHOCTb MPUYMHHBLIX CAEN0K HaxoasaTcs B pabcTee ux uenu - npobnema
obsa3aTenbHO ByaeT 3aKOHHbIM U AOCTMXXMMbIMU.TaK, [OrOBOP ABASETCA COBEPLUEHHbIM C
LLesbio- Nporpecca HenMpuUATHOroO MHTepecax cTpaHbl 1 obuiecTsa, ABAAETCA
HenencTBUTEe IbHbIM.

AHHOTaUMA caenka, Kak 6yaTo 3To Obl/IM OTOpPBaHbLI OT UX COBCTBEHHOr O gena.

Llenb ToproBam - abCcTpakumnsa CAeN0oK 03Ha4YaeT, 4TO 3TO He HacTosLas
nprn4nHa.Obpasey Takon COENKN - 3aKOHOMNPOEKT.bunn, nmeeT BO3MOXXHOCTb BbITb
BblAAHO MPMW BbINOJIHEHMWN BCEX OMepaunin, SMUTEHTLI €ro, N 3aKOHOMPOEKT eLle
3annaTui, Korga oH nepegaeTcs, 1MLo, nognncasllee Bekcenb.bunn orenekaTbcsa oT
WCTUHHOW NPUYnHbI, abcTpakuun.

5.00bIKHOBEHHbIE 1 YCNIOBHOE TOProBas.

MpaBuna arperaunmn, B bamxxanwmne TpagmunoHHbIe TOPru NosiBAEHUO- Npas "
obsa3aHHOCTEN, WM Torga, Korga oHa 6byneT NnpoucxoAnTb Mocae onepaunm Uin nepmog



BpeMeHN ,.
byayuwee, Takum obpa3om, nan B yCJIOBUAX, KOTOPbIE A0JI>KHbI BO3MOXXHOCTb HE - NyTeM
TOYHOIr0 KOHTPAKT yCcnoBus bbinm noMmelleHbl B pabcTBo, NpaBoBbLIX MocnencTBun.Ecnm
OH 3HaeT, 4YTOo A Obls1 OTMEYeH B C/ly4ae Ha MOMEHT COBEpPLUEHMNS CAENKN, 3TO
MPONCXOOUT, TO CAeNIKa He NMeeT OTHOCUTESIbHYIO- CNOCOBHOCTb.

YCNnoBusa XxapakTepusyo-TCsa HeonpeaeneHHOCTbIO- ero NpPULLEeCcTBna.9To He
ob6sa3aTenbHO, 4TO, Kak U3BECTHO, CTOPOHaMW CAEJIKU, peyb NOET UWInN He naeTt cobbiTus,
BKJ1I0-4EHHbIE€ B NOJIOXKEHUN, 4TO 1 byayuien cntyaumm.fonoxeHne no3nymnm B obuiectee
npasa 1 Mopanun 6bian BKAKO-4eHbl A0JKHbI B6bITb N110-6011 06BHEKT.

Mpn NOAKO-4EeHUN pa3MecTUTb obCcToATENbCTBA, cHeT (Nepenadya n T.4.), BCe BUAbI
YCNIOBUN, KOTOPbIE MMEID-T BCE LWAHChLI Mpon3onTun B byayuwem, ¢ Tem 4Tobbl 00bEKT,
4TObObI B3ATb.

ITO0, KaK coaep)xaHue Ka>kgoro u3 caenok bbiaa BbIMOJIHEHA NPU YCI0OBUKX, YTO
HeobXxoaAMMO onpenennTb TPaH3aKunm, KoTopble Bbiin cCoBEpLUEHbl B COCTOAHUN, He
cYMTaeTCa -puanyeckmne gakTbl TpaH3akUMN.CTOPOH, CpeacTBa YesloBEK, KOTOPbIN Bbin
npuMeHeHue, 3aHMMaTbCA YOOPKONM, NOKa Bbl COrnallaeTechb nepenatb C
NCMNOJ/Ib30BaHMEM YCJ/IOBMI N MALWNHKK, 4TOBbLI ObITb CMa3biBaTb MalUMHY 6ecniaTHO, 3TO
KOHTPaKTbl C CyLecTBoBaTb ycnoBust OH He npeaHa3Ha4yeH, 4Tobbl yTBEp)XAaTb, UK
noapa3symeBaTb, 4T0.[LJOrOBOpP TEXHNYECKOr0 06CNy>XMBaHMSA OO/KHbI ObiTb NepeaaHhl,
CYMTaeTCca OgHNUM N3 KOMMOHEHTOB HOpPMaJibHOro Lorosopa.

Pa3no)xeHue 3aCTaBUTb KJIETKY SABNSETCA TPEBOXKHbLIM - 3aKOH, pas3indyne Mexxay AByMs
TUNamMun yCcsioBuMN.

B MoMeHT.1 cT.Ecnu cTopoHa nmeeT Bua obsa3aHHOCTen He NpubbiTua pabcTea NpmbbiTns
M cTaTyca un npas., 157 Npa>kgaHCKOro Kogekca, caeska 6biia BBeaeHa B COOTBETCTBUN C
oT/NaraTeslbHbIM YCJ/I0BUEM.

MapTna asnseTcs naeasbHbIM pasMelleHne B pa3peLlaro-Lwmx ycioBmnsax
3/1eKTPOCTaHUWNA, OCHOBAHHbIX Ha YacTb 2 st.157 GC, ecnun Bbl 0OCTaHOBUTE pabCcTBO npas
n o6a3aHHOCTEN ero NpPeacToAWwnn, NN HeHacTynaeHnsa. Tak, Hanpumep, paboTtonaTtesnsb,
€CJIN 3aeMHble JIo-ON apeHfaTopy NogonTu K poaAcTBeHHMKaM paboTaTb Ha ceBepe,
CHATb KOMHaTy CAaBaTb B cybapeHAay, 4TO cyuwiecTByeT 0693aTenbCTBO BbiNYyCTUTL B
30aHUM B ycnoBuax.Takum obpasoMm, ecnm ecTb caesika ndobpa>keHns gaHHoOM CAENKMN B,
Korga ycsioBme He NoCTaBAAETCS, YHUKAIbHbIW, 4TO oTobparkaeTca HenocpenCTBEHHO
npasa 1 06893aHHOCTN CTOPOH.

Taknm obpa3oM, 3aKOHHbIe aKTbl CybbekToB 6osbLuen 601bLLIOro KomyecTea
rPaXX4aHCKOro OTHOLLUEHUSA, ABNSETCS I0-puanyeckum paktom. TeM He MeHee, 3TO He
MeHee BaXKHO, YeM, CUTyauuns CBA3aHa C NpaBoOHapyLUeHMeEM.



NosiBneHne rpax4aHCKoOro OTHOWEHNI, 2.2 HeafleKBaTHOe o-pnanyeckmne 0encTeus B
KayecTBe NpUYnHbI 018 U3MEeHEHUSA N KOHeL,

B oTnn4yme ot 6e30yMHOro nosefeHUs 3aKOHHbIX OeNCTBUIA No onpeaeneHuto- B. U.
Apkun CuHan, "oHa NpUHAANEXUT K obpaLLeHunio- MaToNI0rMYeCcKoro NosBaeHuns
4acTHOM."OH, Nto-601 N3 MOWEHHMYaTb, Kak NepeTawmnTb Te WIN UHble pe3yfibTaTbl, Mbl
NOAYEPKHYJIN, YTO 3TO O-pUaAnNYecKme 0encTens, 4Tobsol.

HecaHKUMOHNPOBaAHHOE O-pUanYecKmne enCcTBUSA 3TO eNcTBMe, cCHUTaeTCs
He3aKOHHbIM.BpegoHocHoe cobCTBEHHOCTH, Te, BOCMPUHNUMAKO-TCA MOLWEHHNnYecTBa: Ay
BaC eCTb Bonpoc?

OTO AeNCTBME NOJIHOCTbIO- CHNTAETCA HEe3aKOHHbLIM NoBeaeHmne, besycnosHo,, cbopbl B
COOTBETCTBUU C 3aKOHOM nAuM BblNKn 3anpeLleHbl B Apyron gopme, (0T yCTaHOBKMN
HaKa3yeMmoro gesHus, u T.4., 10-puanvyeckoe peasin3oBaTb NOJIOXKUTEIbHOE BAUAHNE
3anpeT HenocpenCTBEHHO YKkaaka 06a3aTenbCTBO)..[103TOMY, HECMOTpPS Ha
0XXKeCTOYeHHble noa OenCTBUEM, MOJIHOCTbIO- aKTa, YTO 3anpeLleHo 3aKOHOM, 3aKOH
O3HayvyaeT He TOoJIbKOo coBepLlwunTb MaccuBHoe nibe)xxaTb, eCnn Bbl HakNagbiBaeTe npeameT
NPAMON OO/ COBEpLUEeHME TakKuX akToB Bbl.

MpaBuia, N0 COCTOAHUIO- HA PenN3 MPUYNHUTE Bped OPYrnUM No-058M, U
HeocHoBaTesibHOro oboraweHmsa (n.1 n/ P.6-7 'pa>xgaHCKOro Kogekca ctaTbn 8), Mexay
HE3aKOHHOW OeATesIbHOCTU, KOTopas MMeeT I0-puanvyeckuin pakt ctonTt ,Tem He MeHee,
B CWJ1y LOrOBOPOB N APYrnX COesIOK C HOPpMaMU rpaXKAaHCKOro 3aKoHo4aTeNbCTBa, OH
3acny>xmeaeT 60/1bLWIOro BHUMAHNSA K UHBa/IMOOB CTaTyCa COENKWN.

CpelCTBa HUXKHIO-t0- CTOPOHY HEAENCTBUTENIbHOCTU CAENKN, MPUHATUE peLleHns no
cAesike OTHOCUTCSH K HEHaCTYyMNJIeHUs CUy 3aKoHa OeNCTBUN JOBEPATHL Bbi3blBalO-T
npaBoOBble NMOCNenCTBUS.

Choenka, OT cTagunu cAesiKu, OO/DKHbI CHUTATbCA HEeAEeNCTBUTEIbHbIMU,
HefeNncTBUTeNbHbIM. TEM He MeHee, OH OCTaHaB/MBaeT Ha byayulee, OTKIO-4YUTb
3(hbheKTbl onepaumnn, o4eBUAHO, HTO OHO MOXXET ObITb NpekpawleHo B byayLiem.

Ero mano, y4nTbiBas 3Ha4YNTENbHYIO- PA3HULY B CTENeHn HapyLeHns coBepLUueHmne
HeleNCTBUTEesIbHbIX CAEJSIOK 3aKOHOB, KOTOopble Oblsin caenaHbl B akKUUU U BOMHbI NN
onpeneneHHo HefeNnCTBUTEsIbHbIM U YCIOBUSIX.

OnepaumnoHHble cbopbl Tak)Xe 03HAYaeT, 4To (HanpuMmep, HaAyMaHHbIe, JIOXKHbIe, NS
TOro, 4To6bl ObITb HEKOMMETEHTHbIM) ABNAETCHA HEAENCTBUTENIbHBIM Ha CLIEHE.
OnpoBeprHUTe TOProBAto- - CAENKN, KOTOPbIE HE CHNTAID-TCA MeXaHn4yeckune
HeOeNCTBUTEsIbHbIM, HO JII0-OW, KOTOpble Obl/IN YKa3aHbl B CTaHJapTe, N cyaebHbin
npouecc B OTHOLIEHUN crnopa, NoToMy 4TO OHa UMeeT (PaKTbl O NpaBe, CKopee BCero,
OyneT Nnpu3sHaH TakoBbIM CYZIOM Y MeHA eCTb.Hanpumep, caefnku, CoOBeplleHHOoN nog,
BAIMSAHUEM JIXKU, HAacunus, 3abnyxgeHuns, n Takon, Kak HeCcoBepLUeHHOIeTHUX



To eCTb, 4TObBbI OTK/IO-4NTb BKJIO-4alo-T CAEJIKM COCTaBuAa, 4Tobbl MPOAOIXKUTDL C
HEMPUATHBLIM MHTEepecC AN CTpaHbl 1 obwecTBa, N aHTU-COLMAIbHbIX
caenok.HenencTtBuTeNbHOCTb @aHTUCOLMAJIbHbBIX COESI0K, OTHOCUTCSA KO BCEM YJleHaM
MPAMON LEenbio- NN KOCBEHHO 0bLLeCTBa, BbIZIMBAIO-T U3 NPOTMBOPEYNA (PUINYECKUX U
I0-pUANYECKUX UL, MPeacTaBNAlo-LNX NHTepec.Mbl caenaeMm cepbe3Hoe HapyLlueHune
CrnpaBeasiMBon aHTUCOLUMANILHOIMO acnekTa U MeCTHOro CaMoyrpaB/IEHNS U CaMOro
0OMNaCHOro BTOP)XeHUSA 3aKOHOA4AaTEeNbCTBOM, Kacato-LwmmMmcs obuwecTBeHHbIX MHTEPECoB
coenkn.Onepaunn € HaCTHbIMU IMLL@MUN, NN XapaKTepusyeTcs NPsMbIiM NN KOCBEHHbLIM
YMbICJIOM OOHOWN nan obenmm CTOpoHaMm BOMAET B 3TY MO3NLMIO-.

NMoppenbHble CAENKN OCYLLEeCTBAA-TCA B LleNIfAX 3aCTaBUTb oTAesIbHOoe
corsalweHne.2To, HanpuMmep, HagyMaHHO, Kak, HO TOJIbKO JIllb BHELUHWW BMA, Ha CaMOM
nesne, CTOPOHbI, OXBaTbIBaeT APYroe MecTo, KOTOpoe MMeeT Apyroe MHeHne.YTobbl
MOKPbITb BalUuX CrOBOP, B CBOEM COBCTBEHHOM MOpPsSAKe, U eCTb LWaHC He peaibHbI Un
HeT.B 60nbLWINHCTBE C/ly4aeB, 3TO NpATas HeNeraJabHy- TOProBto-.3aBepLleHmne
COENKU, HEe COOEepPXUT TexX, HE3aKOHHO MUCMNOJIb30Bal KpUTEpUnN AN onpeneneHns
Habopa onepauunn.Kak ,, BUA, €CaM OHO ABAAETCHA HE3aKOHHbIM, HEAEeNCTBUTE/bHbLIM U
npu3Hancs.

OTKN0-4nTb 0bsiadvHo Trading Corporation, n3no>XXeHHble MPOTUBOPEYNE B €ro ycTaBe, B
3TUX CayYasnx, JII0-AW No rnpaBy OCHOBAaH Ha TOM, YTO B LOCTMXXeHUU uenen.ina tTakas
cAenka Npu3HaTb He MMeeT CMbIC/1a, BAHOBHOCTU UM HEBUHOBHOCTU CNTY>KWJ1 B Ka4ecTBe
I0-PUANYECKOro JINYHOCTU.Ba)kHO TO, TOProBoro BOnpekn npasoson Lenn.BuHo B
onpeneneHnn pesynbTaTa pacrno3HaBaHUA NYCTOTbl B TaKUX COeJIKaX Ba>KHO.

KoHe4yHOo, BCe 13 onepaunin, OH He BO3MOXXHO 4YeJI0BEK He JOCTUI Bo3pacTa 14 neT, Bbl He
3HaeTe, CUMNTOMbI MeJIKUX OOMaLLUHUX COENOK, OTKJ/to-4eHa.Kaxkgaa TpaH3akuus, HO
OblN0 coenaHo 3pesible, BaXXHO U YCI0BUS MOTYT He poaHON NpeHebpexmMmo Mano, - HO
Ha/m4me HecnocobHOCTb Ha MOMEHT coBepLUeHNs caesnku bbia1 BBEAEH B 3aKOHHYIO- CUITY
MPU3HaHWA r-Ha cyn.

HeBepHO caenkn B HapylleHne naeasnbHon hopMbl, Bbl MOXXETE Aep)xaTb MeCcTo Aas
3Toro acphekTa NPAMOMY yKa3aHMIO- 3aKOoHa (IFpa)KAaHCKNN KogeKC cTaTbn 165, NyHKT
2).Ecnu Bbl He ByaeTe cnenoBaTb NPOCTOM MUCbMEHHON POPMbI AUPEKTUB, WTPad), ecTb
TWwaTeNibHOe CpaBHeHMe hopMa L0roBopa, HarnpuMmep, B Ka4ecTBe CroHcopa (MYyHKT 3
cTaTbh 162 NpaxgaHCKOro Kogekca).

He3aBncuMO OT HOTapuasbHO 3aBepPeHHOW POpPMbl HapyLLleHUsA YCTaHOBIEHHbIX 3aKOHOM,
B COOTBETCTBUM C MNOJIOXKEHNSAMN HEKOTOPLIX 3aKOHOB (4acTb 1 pa>kgaHCKOro Kogekca
CTaTbu 165), ykazaHueM, npeanonaraeTcs Jin 3TO, 4TO C HEAENCTBUTENIbHOW caenke.
OTHOCUTEsNIbHO faTb CBOE COrslace 3aKOHHbIX HEeLOCTYMNHblIEe BEPYHO-LLNX, Mbl
nccnepnoBann HeaencTBUTeNIbHOM caesike, caeslaHHoe C BO3MOXXHOW rpakgaHCcKomn



YaCTUYHO NN YaCTUYHO.
Takoe corsiacne MoXeT ObiTb HEAOCTYMNHa, Y BaC eCTb NOBOA AJ19 NPU3HAHUA CAESIKMN
HeoenCTBUTESIbHON.

Nx cobcTBEHHOE Aeno yaaeTcs pacno3HaTb 3Ha4YeHMe 4eNCTBUN, U3rOTOBJIEHHbIN U3
POLHON ONpOBEP>KEHME TOProeaun ,.HegencreuTenbHasa caenka, B MOMEHT CoBepLUeHUs
COENKW, M-H UInN BOCNPUHNUMATb CMbIC/ €ro COBCTBEHHbIX AeNCTBUN (IFparkaaHCKNIn
kogekc CtaTtbs 177), KoTopble ByayT NpeasioXXeHbl Ha C/ly4al, OCHOBAHHOW Ha TOM, 4YTO
nMes1 BO3MOXXHOCTb KOHTPOJIMPOBATh UX.

OnpoBeprHyTb COENOK, COBEpPLUAEMbIX MO4 BANAHMEM (MCKYyCCTBa C bpenom
cyuwiecTBeHHoe 3HavyeHmne.178 Npa)KgaHCKoro Kogekca).Kasanoco, B pesynbtaTe
ManeHbkKass MUCC U TOProeaun, Heboblasa pasHMua Mexay hakTU4ecKnmm
pe3ysibTaTaMUn U XXenaeMbiMU pe3ysbTaTaMun, KOTopble NMpeayCcMOTPEHbl, OH HE nMeeT
BO3MO>XHOCTWN paboTaTb MHBaNMAa OCHOBaHUA.Pe3ynbTaT, obwine rnybuHHblie 6pen nan
€ro paspylueHmne Ha Be4epuHky, 4Tobbl caenaTb OWNOKY N 3HaYNTESIbHbIE PAaCXOAbl
CXOXXN.POH ownbkKa He nMeeT CMbICna.

YneHbl MapTUnM COBEPLUUTL CAEJIKY 3/I0HAaMepPEeHHO, OCHOBAH Ha TOM, 4TO, BBOAS OLLNOKY,
OTHOCUTESIbHbIE CAEJIOK, COBEPLUEHHbIX NOA BJNAHNEM JIXKU OTKJIO-4eHa.Jlexa
OXBaTblBaeT MOTUBaLUIO- K paboTe B 4YepTexxax U CNnocobHOCTb CNpaBAAaTbCS C
KOMMOHEHTaMM KaK Ccaenkun, Hanpmmep, obMaHyTb Nosib30BaTeNeN B CayYasx,
CBSAA3AaHHbIX C COEJIKY.

Ecnn coenka bbina npomnsseneHa B HapyLleHne 3aKoHa He 6bl10 NCMOJIHEHO, OH OTMEHW
6a3y.Ecnn nHBanma NoNHOCTLIO- UK onepauuns, KotTopas bbisla HaCcTUYHO peasin3oBaHa,
4TO6bI ObITb NMPU3HAHHbLIM, CyLLEecTBYeT nNpobsiemMa BO3AENCTBUA HAa HEAENCTBUTEILHOCTH
CcobCcTBEHHOCTN.BO BTOPON CPOK UCKY CT.167 Npa>kgaHCKOro Kogekca coaepXxuT obuiee
CCbINIKY Ha HegencTBuTensHonm caenke, nmbo n3 ctopoH obsa3aHa BO3BPAaTUTbL BCEM
OPYruM CTOPOHaM, NOJIyHYEeHHbIX B cOesIKaX, N eCJ/iN Bbl HE MOXKeTe BEPHYTbCS K
To4ye4yHom npuobpena - 4nd Toro, HTobbl KOMMNEHCMPOBATbL CTOMMOCTb AeHer (M.2 cT.167).
Hanpumep, oH BO3BpallaeT Kynew BO BpeMSA O0roBopa Kynam Benocunen
HeTPyO0CnocobHOCTU B, CPeAcCTB - KJIMEHTA, TO €CTb, CTOPOHbLI, BEPHYJICS B COCTOAHME,
oCTaeTCcs A0 CAENKN.DTO Ha3blBaeTCH, KakK B pe3yibTaTe OTTaJIKUBaHUA Mexay ABYyMSA
CTpaHamu.

Ecnn 3aKOH He Tak, OTTaJIKuBaHMe Mexay ABYMSA CTpaHaMu, eC/n yKa3aTb CBOWNCTBA
pe3y/bTaToB, BO BCEX C/y4asaX, 4Tobbl Ha4aTb HEAENCTBUTE/IbHOW COeKe.

Bblno coenaHo oTTaskKMBaHWE Oeno Mexxay AByMsa cTpaHaMu 9 npnuxoamnoch
HeOeNCTBUTENIbHOCTU COENKN.

1 HapyLwleHune popMbl.

2 C NpaBoBON 0eecrnocobHOCTN.KOHMNANKT, eCm HM 0f4Ha U3 CTOPOH He MO3BOJIAI-T



npeaHasHa4yeHs.l,
3.HecoBepLlweHHONETHMNE NN HEAEECNOCOOHbIM YENOBEKOM.

4.4aCTMYHO CNOCOBHbLIN YeoBEK.

Mpu3HaBasa LEHHOCTb UX COBCTBEHHbIX OENCTBUIN, HE BbITb B COCTOSAHUM YNPaBASATb UX
5.JIN4HOCTb.

OTO UMeeT CyLleCTBEeHHOe 3HavyeHue, 1 Tak ganee.llon sosgencrtemem [. 3abnyxxneHune
6

Coenka HegencTBUTENbHbIX APYrMUX MPaBOBbIX MOCNEACTBUN - 06€ CTOPOHbI OTCKOK
ABNAETCA TOT (paKT, 4TO 3a4HAA YaCTb NMepcrneKTnBe He BbINOJIHAETCA.DTO nepenaeTcs
Ha Nosb3y CTpaHbl.ECIM NnapTmnsa BUHa He nMetlo-T BpeMeHU, 4Tobbl 3an0SIHUTb MO3UNLMIO-
[oxona CTpaHbl, OH byaeT NpUHAT, 4To byaeT noasexaTb UCMOTHEHUIO-.OTN
pe3ynbTaTbl ObIIV NPUHATLI BO BHUMaHWe Oasa COENKN.

a) 3TO, B C/ly4ae, Korga ogHa CTopoHa 6bls1 BUHOBEH B MOBEOEHUM, B LIeISAX COAENCTBUS
WHTEepeChl CTpaHbl N obuiecTBa HEMPUATHLIM, Noobewan BUA.

TOoprosas 6) HAXOAUTCA B MeCTe CIMAHUSA MapTUN NN TAXKeNbIX COBbITUI, HacUIng,
0MNacHOCTU, NoANMNcan KOHTPAKT BPeAOHOCHbIN agenTa O4HY CTOPOHY Nojg BJAUSIHNEM
JIKI.

Kak 1 B ciiy4ae OBYyCTOPOHHEW, OAHOCTOPOHHEN, KaK YMNCJI0 CJly4aeB U BCNOMOraTelbHbIX
B CBOWCTBAaXxX pe3y/ibTUPYIO-LLEro BUAE BO3MELLEHUSA 3aTpaT B CBA3U C paCCMOTPEHNEM
MeToOa OTCKOKa, 3TOo byaeT ueHa NnoTepssHHOro nan aHTu-Ly cobcTBeHHOCTHN.
Hanpumep, Korga HegencTeuTeNbHbIMU COenKn 6blan npoBeaeHbl: 14 n
HeCcoBepLUEHHONETHMUX Mexay '18.PoaHoON C orpaHUYeHHbIM NOTEeHUMaoM.PogHOW, 3TO
He 6yneT cnocobeH BOCNPUHUMATbL 3Ha4YeHMe oCHOBHOWM onepaunn.OHa 3Hana, 4To, ecnn
Obl Bbl 3HaN MAPTUNHYIO- NApP HEKOMMETEHTHOCTUX, NOJIHOM BO3pacTe Ao 14 neT, a
0683aHHOCTb KOMMNEHCUPOBaTb COOCTBEHHOW KOHTpPareHTa He CYNTasa BO3BpaLLEHNS
OOCTYMNHON ONA BbINOJIHEHNS BOKOBOro NOKYMKe, CTOMMOCTb €ro nMyuiecTtsa, npomn3oLio
yTpaTa nnn nospexaeHue.Pasgen 1, CtaTtbsa 3. 171 - HEKOMNETEHTHOCTb.

Ba)KHO ownbKa, MOLWEHHNYECTBO, HAacUJne, oNacHOCTb, COBbITME TOMHON CANAHMUA,
HeOenCTBUTENIbHLIMN COENOK, COBEPLUEHHbIX MO4 BINSAHUEM OPYroro BpeaoHOCHOrro
KOHTpaKTa agenTta o4HOW CTOPOHbI, LOMNOJIHNTE/IbHbIE U3OEPXKKN BEPHEM NPECTYrNHUKA
(B cekyHpax.2, cT.179).

B pe3synbTaTe 10-pnaNYeCcKOro Npu3HaHUsa Caenkm HegencTBUTENbHON, U eCaIn OH Bbin
npencrtaBieH K NpouiakTUKe N NCMOJIHEHNSA OTCKOK, CyllecTByeT HeobxoaMMOCTb
nepenTun K caenke, BCe o4apoBaHue, bbia cHnTaeTcs cTpaHa caenkm (st.169
(pa>K4aHCKOro Koaekca).

Bonpocskl, Kacato-Lmecsa Ncrnosib30BaHNA NosoXeHnn OQHOCTOPOHHUI U ABYCTOPOHHNIN
OTCKOK 6bls1 06bsAACHEH naeHyMa Boicwero ApbutpakHoro Cyna Poccuinckon degepauymn.



Bbl MOXXeTe NCMNo/Ib30BaTh NAPTUIO- AENCTBOBATL 6€3 npeaHa3Ha4YeHbl NOOWPSATh TONLKO
nepen.Ecnum Bbl coenanm npuUCyTCTBUE HAMEPEHUSIX C 04HOW CTOPOHbLI 3aroBopa,
nocnegHuin BkJO-4aeT B cebsi NpaBo ObITh BbINOJIHEHA paHblue.BUHOBHMKOM, 0653aH
nepenaTb BCE CTPaHbl CAENIKW, KOTOpPble OH A0JXKeH.Pa3MelleHne Ecnum Bbl cpasy xe
npegHaMepeHHO cAeflaHo, HO HEBMHHbIX CTOPOHa obs3aHa NepefaTh BCe CTPaHHbI,
KoTopble 6bi1 pa3paboTaH B AoroBope CAesiKN, OHa He obsi3aHa 3To AeNnaTb, Mbl
3anycTuUAM CTOPOHY.Ecnn Bbl BbIMFrpaeTe, oHa noTpebnseTcs B cTpaHe, KOTopas
nepevyncnaeTcs Ha cyeT npmbbinen n ybbITKOB KOMMNEHcaLUun aeHer.

DTOT MeToA Mexay -puanvyeckumm pakTamm, U3SMeHUTb U NMPeKpaTUTb npasa u
06513aHHOCTN B COOTBETCTBUM C NPeaMEeTOM NMPsIMON, HE3aKOHHOI0 BO3AENCTBUS YJIEHOB
rPa>JaHCKOro OTHOLLUEHUS, KNAacCUULMPYIO-TCSA KaK [a)e HE3aKOHHbIX aKTOB
NoKoNeHus.

Pesio-me

, YT0b6bl OCTaHOBUTL NpaBa 1 0653aHHOCTU BHELLUHEro BUAa KOHCTPYKLUN pa3yMa 1
rpPa>kK4aHCKOro - KypcoBown paboThl cybbekTa, oH Hadan paboTaTb COCTOAHME
FpPa>kAaHCKOro Kogekca to-pnandeckoro akTa.

B paboTe, Hanbonee Ba)KHble N3 €ANHCTBEHHOW NPUYNHOWN NOSABIEHUS, YTObbI
OCTaHOBWUTb OMUCAHHY- KOHPUIYypaL M- OCHOBHbIX MOJIOXKEHUA N Fpa>kaaH
OTHOLWIEHNN.TOYHO TakK Xe, KaK BpeMs, HEKOTOpble N3 (PaKTOPOB, KOTOPbIE OKa3blBato-T
HEeO4HO3Ha4YHbIN XapaKTep, pa3HuLa co3HaHMA bbinia bonee 4eTKO BblAeNeHbl.C/I0XKHOCTb
I0-pUONYEeCcKoro akTa, ABASETCHA CJIOKHbIM U MHOTOrpaHHbIM, Noby>xaaeT
pacCMOTpPeHME CCbIJIKOW aBTOHOMHOM K J110-601 13 3TUX pa3HOBUAHOCTEN.

Bo BCAKOM cnyyae, B MaTepuasie NnpeseHTaummn, yHMBEPCUTET 0-puandeckmnin pakt bbin
AO0Ka3aH - 3TO OAWH U3 NPUMUTUBHBLIX PACCMOTPEHMS, ABAETCA OCHOBHbLIM MPaBOBbLIM
YHMBEPCUTETOM B (pakgaHCKOM KogeKce.

Hanpumep, uenb HanmcaHma KypcoBon paboThl, NaaH NpPaBOBOW aHaIN3, B LEJIOM,
MPUHSAIN KPUTEPUIN 3aKOHa, TOJIKOBaTb €ro B paboTe, TO/IbKO NON0OXKeEHUSA 'paXKaAaHCKOro
Kogekca Poccmnckon denepaunm ToSbKO NO UCMNOJIb30BaHUIO- HET, TeOpeTuK paboTsbl
[pPa>kOaHCKOro Kogekca, B AajJibHenweM He TOJIbKO npasa, oHa bblsla NpuMeHeHa.
MaTepuan 6bi1 pelieH B yCTAaHOB/IEHHOM Lieslb KakK Npe3eHTauunu:

- OcBelleHne coBMeCTHasa No3numns Ha -pnamyeckmnx GakToB rpa>kgaHCKoro rnpasa.

- 9TO OTKPOET rNaBHbIN CUCTEMY O-PUONYECKNX (PAKTOB rparkgaHCKOro rnpasa.

- BHELWHNI BNA, Yy4MTbIBAs KJO-4€Bble 0COOEHHOCTN 3aKOHHbIX O-PUANYECKUX OENCTBUN,
KaK OCHOBaHMA 08 yCTaHOBKMN, YTOObl OCTAaHOBUTL MPaBOBbl€ OTHOLLIEHUS rpa)KAaHnHa.
- BHewHnn Bna, B Ka4yecTBe NMPUYnHbI AN YCTAHOBKU, Y4NTbIBas OCHOBHbie 0CO6EHHOCTU



NMPaBOBbIX aKTOB O 3/10yNoTpebeHnsAX, YTOObl OCTAHOBUTL NPABOBbIE OTHOLLEHUS
rpakaaHuHa.

- BHewWwHnn BuAa, 0CTaHOBUTLCS, KOrAa Bbl OTKPbIBAETE UCK B KAY4€CTBE MNPUYMHBbI
KOH(Urypaumnm B3anMOOTHOLLEHU Fpa)KaaHUHa.

BeepneHue 2

KO-pnonyeckmm pakT KOHLUEMUUWU - OAUH U3 BaXXHbIX N OCHOBHbIX B 'pa)KAaHCKOM
Kogekce.TeM He MeHee, 3TO NMOHATUE aKCMOMATUYEeCKOW Teopun 1 cTan, no CywecTBy
"3acTon".lNMepexon K pbIHOYHOW SKOHOMUKE, COLMaNbHbIX N SKOHOMUYECKUX OTHOLLEHUN,
pedopMupoBaHmne pyHoaMeHTasibHble U3MEHEHUA B YHaCTHOM MpasBe B CBA3U C
cepbe3HbIMN N3MeHeHUsaMIN B pa>kgaHCKOM KogeKkce.2Tu obctoaTenbcTBa, 66110
MPUHATO pelleHne 3aMHTEPECOBAHHOCTb B TEME, KOTOpas NpeaocTaBiseTCs.

MpaBa 1 0693aHHOCTM BHELWHEro BuAa rpa>kaaHnHa, KoHpurypauum v
MPON3BOACTBEHHbIM MPUYNHAM - KypCoBOW paboTbl TeMy, Ha4an paboTaTb COCTOAHUE
(pa>K4aHCKOro KoAekca o-puanyeckoro akTa.

Llenb nnaHnpoBaHus, npaea, 6bis1 NpaBoBOM aHan3 obWENPUHATON KpUTEpPUS
WHTepnpeTaumuio- U NCnosib3oBaHue.B pesynbTaTe, OH NpuMeHseTcs, paboTy
TeopeTn4eckoro rpa>kgaHckoro rnpasa, 1 npasa.

Takum obpa3oMm, 3afa4a Ha3Ha4YeHa.

- BceCTOpoHHMIM OXBaT MOJIOXKEHNIN, Kacato-LMXCa pakTa npaBa Npa>K4aHCKOro Koaekca.
- PackpbITne 10-pnany4eckoro akta CUCTeMbl Frpa>K4aHCKOro rnpasa.

- BHewHnn Bna, KNto-4eBble 0COBEHHOCTM 3aKOHHbIX I0-PUANYECKUX OENCTBUNA B
KayecTBe NPUYnHbI 015 HAaCTPONKN NpeKpaLlaeT OTHOLWEHUSA MeXAY FPaKaaHCKNM.

- BHeWwHM BnA rpa>kgaHCKMX NpaBoOOTHOLWEHUW, KOHPUIypaLUnUmM 1 OCHOBHbIX
0COBEHHOCTEN HE3AKOHHbIX OENCTBUN KakK B KOHLLE NpUYmnHe.

- BHeWwHMn BnA rpa>k4aHCcKo-NpaBoBOro OTHOWEHUSA, KOHUrypaumm, n B KOHUE pasyMma,
PacKpbITUA I0-PUANYECKOro AENCTBUS.

N3 1o-puanydeckoro pakta TPYOHO 3TO O4E€Hb C/IOXKHbIV U MHOMOrpPaHHbIA, MOTOMY 4TO
BbIHY>XAEHbl NEepecMoTpPeTb A1 BCEX aBTOHOMHbIX COPTOB, KypcoBon paboTbl, 4TO 6bI10
npeanocTaB/IEHO €ero orpaHU4YeHHOM Anana3oHe, CBA3aHHbIE C 0-PUONYeCcKoro akTta 3To
He BO3MO>XHO, 4TOb6bl OXBAaTUTb BECb CMEKTP BONPOCOB, 4TOObI ObITL.B pe3ynbTaTe OH
bynet nmeTtb geno 6osiee BaXKHbIM, YHEM TOJIbKO OCHOBHbIX MOJIOXXKEHUN.

OCHOBHaf 4acTb

Hoknan NeHepasbHOro cekpeTaps O -puanveckux hakTos B Npa>kgaHCKOM Kogekce

OcobeHHOCTN 0-pnanyecknx GakToB onpeaesieHnn u rpa)xaaHCKoro npasa
He TonbKo BO3AencTBME Ha eamHuLy Mpa>kgaHCKOro Kogekca, Bce npasa, BNacTb, YTOObI
obecneynTb NX C NpaBOBbIX CPEACTB AJ18 ONpenesieHHbIX MpaB YJ1eHOB N NPAMON



OTBETCTBEHHOCTU N peasin3auunuv rnpas v 3alWMTbl MPOLAXKN UMYyLLeCTBa 3TO AaThb.

TeM He MeHee, Hann4yme obLLEenPUHATON 3TaIOHHLIM YaCTHOMO NpaBa eLe He CO34aHo
npasa n 06A3aHHOCTN NPOLAAXKN HEeABVMXKUMOCTN.YTObbI caenaTb 3TO, Bbl O/KHbI ObIThb
oCBeLOMJIEHbI O MPUBLITUM NPaB KOHKPETHOIro COBbLITUA TEKYLLEro Ha3biBaeMbIX
lo-puanyeckun pakT B nntepatype.lflossneHne npaB 1 0653aHHOCTEN, USMEHEHNE NN
KOHeL,: B OTHOLUEHUN BEPXOBEHCTBA 3aKOHa, OHW ByayT reHepMpoBaTh NMNPaBOBOM
pesynbTaT.

YacTHOe npaBo, N OH CKa3aJsi, YTO eCTb OTBETCTBEHHOCTb, I0-puanNYecknin akT oTTyna B
KayecTsBe 6a3bl, C TOYKU 3peHns -puanyeckon, ol nepefaH B kKayecTBe Ha3BaHUA
3TOro 3akKoHa.Hann4me B Ha3BaHMKU, NEPEBO3YUK NOSyYaeT CBOE 3aKOHHOE NPUYNHY
npasa, 3TO 3HAYUT, YTO Yy BAC €CTb BO3MOXHOCTb, 4TOObI NpeTeHAoOBaTb Ha peasn3auunio-
1 3awmnTy.Bo MHOIrmMx cny4vasax, TepMumH "Ha3BaHue 6bIJ10 NCNOSIb30BAHO B
XapakTepuctuke" npas cCOBCTBEHHOCTU, HO OH NO-NpexHeMy LenecoobpasHo B 06nacTu
00653aTeNbCTBEHHOr 0 NpaBa, a AyX NMPUHALEXNT.

YT00bl 06BACHUTBL, KOrAa eCTb NoTeHunan cynebHom npakTnke, Xxo4eT yCTaHOBUTb
3aKJI0-4eHNA cyfa hpakKTUYecKoe COCTOAHUE OTCPOYKN NCTLY YTBEPXKAEHMSA O CO34aHUN
I0-pUONYeckoro pakTa, 4To 3TO He BbI10 MPUHATO BO BHMMaHUE, 4TO UMelo-T 3aKOHHOe
B/INAAHME 4TOObI, TakuM 0b6pa3oM, NPUHATb OCHOBHbIE KpUTepuun | Npon3BOACTBO,
y4uTbIBas, 4TO He Obl10 cyaa He 6blsI0 BO3MOXXHOCTU PpacCMOTPeTb NpenmMyLiecTsa 3TOro
TpeboBaHuA, ona Toro, 4Tobbl yCTaHOBUTL (PakT HaIMYUA OENCTBUTENIbHOMO 3Ha4YeHne
Kak B HeobxoguMmbIx cnyvasx, 3TO He Tak.

paxaaHCTBO Bcskun pas, korga KTo npaB obpa3oBaHHbIE B COOTBETCTBUN C
ncnosiHeHneM, 4Tobbl MMeTb BO3MOXKHOCTb peasim3oBaTh CYLLECTBYIO-LNe CUlbl, MpsaMas
o06sa3aHHOCTb NoaaepxmneaeT.MHorga npsMas 06593aHHOCTb HUX 0643aTeNbLCTBO B
HEKOTOPbIX C/lydasx, 4Tobbl pacCMOTpPeTb KOHKPETHbIe nNpeaMeT 3aKoHa (KOTopbIi
3ab0TUTCA BO BpeMs KOHTpaKTa, unum n-6on apyron obewwaHmne stux obasatenscTs),
(HanpuMmep, BCe B nncTbax, oH byneT nexxaTb Ha HEO6XO4UMOCTMN) HeonpeneseHHOro
4yuca 4esloBe4eCKoro Bbl XOTUTE, YTOObI YKJIOHATBCHA OT HEro, NOTOMY 4YTO HapyLlaTb
npasa cobcTBeHHMKa.KoHanUmoHep - NpaMo -1 rpynna, oHW ABAAI-TCA 6onee WnpoKnn
CNeKTP 3aWnTbl, U3y4aTb ABe rpynnbl Npas, Ha3biBalo-TCA 6e3yCcnoBHbIMN.

BHewWwHWn BUA 0CHOBOW NpaB 1 06513aHHOCTEN rpakaaH, BO MHOIMMX Cay4YasXx, 3TO
cymTaeTca hakToOM NPaBOBOW U UX KOMOMHaALUWN, Ha3biBAaeTCA CJI0OXKHbIE l0-pUaAnNYeCcKme
hakTbl U PaKTUYECKUI COCTaB ABNAAETCA O-PUONYECKUM TEPMUHOM, HET.Hanpumep,
npsaMoe COOTBETCTBME KOHKPETHbIe nNpasa 1 A1 KOTOPbIX 06893aHHOCTb 3aKJI0-4UTb yXe
KOHTPaKT Ha MOMEHT 3aKJll0-4eHns aorosopa (odepThl), Bbl AenaeTe npenioxeHume
MJaHoOB, COrJjlalleHnn, NOCTaBUTb MO3XKe corsacue (cornacme) naptma npmobpeteHns
3a8BUTENIEM U HEMELNIEHHO 3aKJIto-4eHne 3To byaeT.9To Korga Aesio 4oXoauT A0



TpeboBaTb KOHBEHLUMM OT TaKOW perncTpaunumn ons BBeaeHns B CUy, rocyaapcTBa
perncrtpaynmn: 3To, BEPOATHO, cofepXaT PaKTUYEeCKY- CTPYKTYPY U TpeTUuin cny4an.
O-puanydeckun akT - Kak Boobule B pacCagHMK N BbIBOAbl, 4TO MPUMEHEHNE
CMOCOBHOCTM MCNONb30BaTb CrpPaBeasINBbLIA U PA3yYMHbIN U MPUHUMAETCA KpUTepun
(cTaHOapT) 3aKOHa, NPOBECTN BO3MOXXHOCTbL MPaBOBOW OLLEHKW, ABASETCS NMosiB/ieHne
06BbEeKTUBHOW peasibHOCTU.[IpyrumMmn cnoBamu, nosiBjieHne Kaknux-nmbo cnpasensinBomn
I0-PUANYHECKUX KOMMOHEHTOB, PEryJiNpyto-T 3HAK, HE COOEPXKUT HYTO-TO TOJIbKO
COOTBETCTBYIO-LWNA CUMNTOMOB.W HeraTneHbIN "peasibHble OTHOLLIEHUS, CyuwecTByeT
pa3pbiB BPEMEHN MeXAY Cnefylo-wmmm npouenypamMmm v o-pnondecknx” akTopos
pa3suTuA ".Bo-NepBbiX - NpecTynieHne, HapyLleHne 3aKoHa - 1 NpeacTaB/o- HA MOMEHT
ero coseplleHusa.lopoackue BaacTu, B Ka4YeCTBe yKa3aTb He TOJIbKO rnpouecc, "...9ToT
npeueneHT aBnseTca "CKBO3HON".

3aKOH B OQHOM NpPecTynJeHnn, NpeayCcMoTPEHO, YTO HE NMMELD-T BO3SMOXXHOCTMK ObiTb B
COCTOSAHMN 0OBbABUTbL NPECTYMNEHNEM, KaK MPaBuio, B HEKOTOPbIX C/yYasaX, HO HeT
Mepbl, NPUHATbIE BYyXranTepCKUn y4eT, KOTOPbIA 3aK/0-4Y€HHbIE B JINL0 BO3SMOXXHOCTM,
OTHOCSALLMECA K ero cnoCobHOCTM 3TO 6bIJ10, HO 3TO He uMeeT. "OH Npu3HaeT n
BO34EeNCTBUE npeueeHTHOro npasa, OH HernocpeACcTBEHHO CO34aHHble NpaBa U
0683aHHOCTN, 4YTO, PEryIMPOBaTb KapPTUHY COLMANbHbLIX OTHOLIEHWA, Mbl 3aBUCUM OT
BOJIN CTpPaHbI. "

N pa3nnyHble warvn NnpaBnTesibCTBO CBOEro CyLLeCTBOBaHNSA NoceTuTensa oamnH ciayyan
TOT (haKT, 4TO OHU UMEK-T CNOCOOHOCTb NpMcNocabnnBaTbCA K KaXK4OMYy
yenoseky.lMpu4nHa 1 pasHuLa B MPaBOBOM pPerysiMpoBaHNMN OTHOLLUEHUN MeXxay
Pa3HOCTbIO- MEXaHUM3MA: pe3yibTaTbl TEX XXe YCNI0BUAX BO3AENCTBUSA Ha pa3finyHble
MeXaHM3Mbl MPaBOBOIro peryampoBaHus, 6bl1nm pacCMOTpeHbl COOTBETCTBYIO-LLME
dhakTbl.Tak, Hanpumep, onpeaeneHne Tekyuen busHec-onepaumnm rno ee ctatbe 2
4YneHOoB [pa>kgaHCKOro KofLekca Nnpu3HaeT He3aBUCUMbIW, NPOLaXXU OT UCNOJIb30BaAHUS
INYHOr 0 puUCKa nmyuiectsa paboTte, 4To NpmMbbINL ANS Lesien NOCTOSAHHOro yaaneHus,
NMPOAYKT BELLEN 3aperncTpmupoBaH B nopsagke, yCTaHOBJIEHHOM YTO OH MPeasioXun Te
peann3oBaH B NpensioXKeHHbIN OblIn Mexxay HUMN. N3 onpeneneHns, o4eBUAHO, YTO eCTb
paboTa 3aga4n - npenmywecTBo (Npubbin); NpenmMyLLecTBOM ABASETCA QPYHKLNS,
KoTOopasa MoXXeT ObITb NoJly4eHa B pe3ysibTaTe npofakm nigenne nmeet 6onee BbIrOAHO
nokynaTb.[TOKyNKa cnekynauun onpeneneHnsa NnpuMeHeHnsa NpoaykKTa aBnseTcs
YrOJIOBHbIM MPEeCTYnJIEHNEM N aKTOM NPOo4aXku B CTapoM Koge.TeM He MeHee, Ha
CEerogHAWHNN AeHb, KYNNTb aKTUBHbLIN YIO/IOBHOIO KOAEKCa, OHa He BKJIt0-4aeT
065a3aTenbCTBO Nepenpoaaku ans nonydeHmsa npubsinun.fpexae Bcero, 3To
BO34enCcTBMe YrosIoBHOro KoAeKkca B uensax bonee npoaBMHYTON peanm3saunm n xopowme
Maras3uHbl, He UMelo-T KBaNnPnKaumnm, Kak pakT o npase, 4TO ABJIAETCA OCHOBOM



PYHKLMOHUPOBAHNS NMPECTYNHUKA, OH HE COAEPXUT YroJIOBHOW OTBETCTBEHHOCTHU ,Ha
3TOM )Ke 3Tane B NPUCYTCTBUN NPaBOBOW CUCTEMbI, BANAHNE Kyrnua npuobpectun
NPOAYKT, 4Tobbl NpoAaTb 3a Npubbinb, BKA-4aeT B cebs yCTPONCTBO NPaBOBbIX HOPM,
Ha CeroAHSALWHNI OeHb, BKJIO-4aeT B cebs yCTpONCTBO Mpa)kgaHCKOro Kogekca.

Kak npaBunao, NnpaBo y4eHUs 3pPeKTOM AENCTBUSA CMMNTOMOB byaeT, pasgennTb nx.C
apyron ctopoHbl, OC Modhdhe TaM NOCTOAHHO UK BPEMSA reHepaunn, B COOTBETCTBUN C
BUAOM YYEHOro, AeaTeNIbHOCTb, N 3TO AEeNCTBOBATb U 3KBUBAJIEHTHO, U NPenJIOXNTb
ABJIeHNe cneynasbHasa rpynna nevolevyh, 4To HaxoAUTCA B HarnpaB/ieHUN eXxeaHEBHOWN
NN 0ONrocCpoYHON NepcnekTmee, cneunanbHole "lMpaBoBoe NosoXxeHne", oHa He
noraweHa B edinokrathom akT KOHKPETHOr 0 10-puaAndYeckoro encTeuns, Bpems ot
BPEMEHN pPa3roBOpbl O MPaBOBbLIX MOCAeACTBUAX.C TOYKM 3peHUs OPYrmnX YHEHbIX,
"cnepyeTt paccMaTpuBaTb Kak peasibHOCTb BCe COCTOSHNE OeNCTBUA ABASeTCS obwmnm
05 KOHUa, co3[aBas npaBo, KOTOpPOe OCHOBAHO Ha TOM (hpakTe, npasoBon."

Kak crnencrtene neatesibHOCTU N eNCTBUW, N (OTCYTCTBYIO-LLEro, U3MeHeHne) npas,
BbI3BaHHbIX, MPAaBOOXPaHUTESIbHbIX pPeasibHOCTU BHELWHWUW BN, pravoizmenyayuschie ns
pravoprekraschayuschie, penntcs o-pnamnyeckoro akta.OH reHepupyeT nuaMeHeHus,
OHWN MOTYT ObITb OCTAHOBJIEHLI MPaBO U 06493aHHOCTb NPAMON KOHPPOHTAUWK, KaK
nosiarato-T, 4Tobbl COOTBETCTBOBATb aKTUBHOCTU U nNoBegeHne akTUYeCKoro COCTOSIHUSA
BHelwHero suaa.Tak, Hanpumep, NnoTepsa COCTOAHNA aKTUBHbIX 0340POBUTESIbHbIX
MeponpuaTun byoeT nMeTb BO3MOXXHOCTb NMPUBECTMU K apecTy cobcTBeHHOCTU.HO Aeno B
TOM, 4YTO, OH, B apeHay, 4To apeHaaTop 6bi1 AaH B NosI0)XKeHne becnonesHou.
MorpewwHoCcTb n3sMepeHns, HernpaBuJibHOE NOJIOXKEeHNe 0eATesIbHOCTU, MeCTOMNOJIOXKeHue
n ap davnostn oro cobCTBEHHOCTb Ba>XHOE roCy4apCcTBO YMECTHO OLEeHKa pPa3/INYHbIX
SABJIEHUN KBaNUnKaunum npaBooTHoLWwEHNSA, NM60 A0SKHbI 6bITb PACCMOTPEHbLI B 3TOM
npoAoyMaHO 3aKOHOA4aTeNbLCTBO ABepu MNMprnobpeTeHune.

YcnoBus - 3TO peannsaumnsa n3 ", 1 USMeHNTb, 3TO NoAYEPKNBAET YCTONYNBOCTb K
pa3BUTUIO-, MPU onpefesieHHbIX YC0BUAX, PUIocopCcKan oTparkaeT YHUKANIbHYIO-
dopMy nepemelleHns psan PakTny4eckoro obbekTa B 3TO BpeMs 3TO

KaTeropus. "lMosBneHmne ctaTyca BblaensaeT (CybbekT, 06bekT, MPONCXoanNT BPEMEHN U
MPOCTPaHCTBE) KOHKPETHOE 3HAaYeHMe 3aK0H, eC/In Yy BaC eCTb ornpeaesieHHble KavyecTBa
NN CUMNTOMbI, UMEI-T BO3MOXKHOCTb HE06X0AMMO NMPpU3HATbL B Ka4YecTse
lo-puamnyeckoro Bel.B pesynbTaTe, B NpencToawemM npaBoBOro rocygapcTsea, napobl
npaBoOBble MOCNEenCTBUSA, MOXXHO MHTEPNPeTUpPOBaTb Kak MeToa oTobpakeHus no
OTHOLUEHMIO- K KaXXA0W APYron BHEWHN BnA (nMuo o6bekToB) B MpPaBoOBOM MoJie Yyepes
NMPUCYTCTBUE N KaYyecTBa U cumMnTOMOB BeToHa 3akoHa lNpeanonaraeTcs, Korga ecTb
BO3MOX>XHOCTb.

Korga aHanns3 NnpoCcTUTb rocyAapCTBO K BbIBOAY, YTO 3TO aHas/IOrMYHble NMpaBoBble



(3aKOHHbIM Ba)XHOE roCyapCTBO), BCe BO3MOXXHOCTU AN NMOAOeP)XXaHUS LesnieBoro
MpaBoBOW (HEMENKOKJ/IETOYHOr0 COCTOSIHUM OWNBKM), U NpaBa Ha CHUMKe O6bekToM
obs3aTeNnbLCTBa (He3aBepLUEHHOro CTPoOMUTEeNIbCTBA FOCyAapCTBa, HealeKBaTHoe
NOJIOXKEHME), @ TaKXKe, Yy BaC eCTb BCE BUbl BHELLUHUN BU, B peasibHOM XXMU3HW Nnpasa
AIBJIIETCS YCJI0BMEM, YTO Bbl Ha3HAaYUTb UX OENCTBUTENbHOIO 3HAa4YeHUs (MorogHble
ycnosus) ,

Knaccngpmnkaumnsa o-pnonvyecknx akToB B [ pa>K4aHCKOM KogeKkce

EcTb psaa o-punanydyeckoro akTa, 3To pa3Hoobpa3Hbl.

B 3aBMCMMOCTN OT BOSIN CyDOBbEKTA, N OHU AeNATCsa Ha AEeNCTBUSA U
cobbITnA.IO-pnanyeckmne oencTeus - 3To paboTta oTAeNIbHbIX aKTOB, OHU UMEI-T CUJIbHbIE
NnYHOCTM BypeT.lencTeme, Kak CUMMTOMbI MOrYyT HE3aKOHHO U 3aKOHHO.3aKOHHbIE
OencTBuA - 0eNCTBUSA, KOTOpble cornacyeTcs C NpeTeH3nsaMm npasa M OCHOBHbIX Npas.B
OTBET Ha 3TO, 3/10M COBCTBEHHOCTWU, - AENCTBME HE COOTBETCTBYET TpeboBaHUAM 3aKOHa
N OCHOBHbIX MNpaB 4YenoBeKa.

HenpaBoMepHble 0eNCTBUSA, YTO NPUBOOUT B rPaXKAaHCKMUX Aenax:

- 9TO MOXEeT MPUBECTU K NOBPEXOEHNIO- (NOBpeXXaeHune).

- He cnepynte noroBopHbIX 0643aTeNbCTB.

- HeocHoBaTenbHoOe oboraweHne - KynnTb B cHeT gpyroro amuya 6e3 obocHoBaHMA
HeobxooMMON NN 3anNTbl UMYLLECTBA;

- 3noynoTtpebneHne npaBamMu.

- FeHepasibHbIN OTKJI0-4UTb Aesio, AeNCTBUe B BUAe CAesiK1, koTopas bblla Nnpu3HaHa B
KavecTBe naeansHom Oyobi D ..

LleneBble MeponpuaTua OeNATCA Ha 0-pUuandecknx 0encTesnum n cyaebHblx NCKOB.
FO-pnanveckne oencTBmS - 3aKOHHbIM akTOM CybbeKkTa, MMeto-Lwero uesb - BHeLWHU
BUA, Bbl MOXKETEe N3MEHUTb OTHOLLEHNS MeXXay rpa)kgaHaMmu u oCTaHoBUTLCA.CroBop -
OCHOBHble 3aKOHOMEPHOCTU MPaBOBbLIX aKTOB rpakaaH.Euwle rpaxxgaHckme gena, umeet
BCE WaHChl BbITb CreHepupoBaHbl aAMUHUCTPATUBHOIO akTa.HanpuMep, BO3MOXXHOCTb
oBJlafleHUs rpakaaHaMm Ha OCHOBe OpraHa Oreku n nonevynTenbCTBa UX MHEHUIO-
MUCCUN, oHa byaeT oTobparkaTbCs B poauTensa nnm socnutartens.fllossneHne
BOCMNPOU3BEAEHUSA MPaXKAAHCKOr0 UCKa cyd nnn apbutpakHbin opraH (Cya peweHune),
N3MEHEHUS N BaXXHYI0- pOJib B KOHLEe KOHLOB.

FO-pnanveckne oencTems - BONPOChl MPaBOBOMN HE3aBUCUMOCTU U APYTrMe 3aKOHHbIM
aKTOM CybbekTa, KOTOpble CBSA3bIBAO-T KOHKPETHbIE NPaBoOBbIe NOC/eACTBUA N CyObeKT
nnu NpenmyLlecTsa NPaBoBOro pesysnbTaTta.Hanpumep, B pa3sButumn nntepaTypbl,
NCKYCCTBa B MPUCYTCTBUN O4eHb peasibHbiIM aBTOPOM MNpaBa Ha co3faHue paboTsl,
CaMOCTOSITesIbHO, OH 3HaJ1, 4TO 3TU Npasuna.

tO-puanyeckue TeHOeHUUN - YesioBeYecKas BOJIA N He 3aBUCUT OT peasibHOCTH,



Ka3aJsioCb, MPOUCXOaAT.

CobbiTre, 6611 abCONMO-THLIN U OTHOCUTENbHbIN.

Abconto-THaa encteue - 3TO ABMEHNE, pa3BUTME N (POPMUPOBAHNE HE CBA3AHO C
3auHTepecoBaHHbIMN CTOPOHaMN HaMmepeHns.Hanprumep, 3eMneTpsaceHus.
OTHoOCuTenbHas cobbiTue - nosereHne, oH byneTt oTobparkaTbCs Mo Bosie cybbekTa, HO
pa3BMBaTbLCS, 3TO NPOM3ONAET HE3ABUCMMO OT UX COBCTBEHHOW BONM.Hanpumep,
4yenoBek, 0 cMepTu 6bin ybuThbl B Apake.

PoACTBEHHUKWM B C/ly4ae 3TO YHUKaAJIbHas POJib, KOTOPYIO- 3TU haKTbl MPaBOBOWN Urpan
CTOJIbKO, CKOJIbKO BO3MOXXHO.

HaTa poxxaoeHns 3aBUCUT OT BOJIM HaMepeHueM cybbekTa unm 3akoHofaTens, Ho g byny
cnenyto-Lumm BpeMeHn HanpaB/ieHne NOToKa CnpaBeasIMBoN 3aKOHOM BPEMSA.MPUNTUN NN
OKOHYaHUA CPOKa AEeNCTBUA MPaKAaHCKO CO34aHO0 - AN NepBbin Csly4an, 4ToObl
NpubbITh, NCTEKAET B MEXaHNYeCKN 'parKAaHCKUN KOOEKC U Apyrue, C TeM, 4TO No
npowecteun 50 net ¢ (1 n aBTOpP CMEpPTU, HACNELHUKN OCTaHOBKN TaKoro aBTOPCKOro
npaBa M3MEHUTb NN NMPEKPATUTb NMPAMYIO- OTBETCTBEHHOCTb U T.4.), HaAM4uMe
pe3y/sibTaTOB B COMETAaHUU C KOHKPEeTHON noBefeHnsa byneT co3gaH Bonpocy (Hanpumep,
BblNoJSIHEHNE obelaHn HAaNoXUTb Ha cebsa OTBETCTBEHHOCTb 3a BUHOBHbLIE OENCTBUSA
nebutopaMun n KpeamTopaMmun 3a4ePXKKN N NUMEKD-T BOSMOXXHOCTb MaHUMNYy/IMPOBaTb
6a3bl).

BHewHWn BuA, 4T06bl OCTAaHOBUTDL JIerasibHyt0- BO3MOXXHOCTb A1 U3MEHEHUS Unn
pPa3yMHOMN OOHOMO I0-pUANYECKOro hakTa nam GakToB, MMEK-LLMX -pnamnyeckoe
Habopa, T.e., NPaBOBON CTPYKTYpPbI.

Ona nony4yeHnsa NnpaBOBOW pe3yibTaT B NepBOM CJly4ae NpaBoBOro ohopMAEeHUS, OH
obecnevymBaeT NOCTOAHHYO- BUAUMOCTb H0-pUanNYeCcKkux (pakToB B CTPOro onpenesieHHoe
BpeMa.dopMupoBaHME BOJIN, MPUHATUE HACNeAHMKOM HacsenCcTBa HacToALWero
n3obpeteHuns, Hanpumep, byaeT NpeeMHUKOM pa3BepHyTa B XXECTKOWN 04epenHOCTH,
4T06bI NPaBo COBCTBEHHOCTN Ha MMYLLECTBO, KOTOPOE NnepenaeTcs No HacnenCcTey B
MPUCYTCTBUMN LO-PUANYECKMNX PAKTOB YTO 51 MOrYy.

B npoTmnBHOM cny4ae, npaBoBas oOpMyJSINPOBKA, HE3AaBUCUMO, 014 ero rnosiBieHus,
4TOObI NPON3BECTU O-PUANYECKYIO- pe3ybTaT TOJIbKO B TOM C/ly4ae, TO/IbKO € (hakTamMu
Ha BCeX Ba)KHbIX 3aKoHogaTesibCcTBa.O-pnanydeckas CTpykTypa NepBoro NosBieHns
CJIOXKHOM CUCTEMbl Ha3blBaeTCs NpaBoBoe 0hOpPMIIEHNE I0-PULNYECKUX (PAKTOB M Ha
BTOPOM M306pa>keHnm - 1-pnanveckoro akTa nosHOro guana3oHa.

Moa CNOXKHOM 0-PUANYECKOW CTPYKTYPbI, 3TO NepBble Warn B BOCNPUATUSA, NPaBOBOro
pe3ynbTaTa -grazhdanskogo kKnactepa noAckasblBalo-LMe 3aHAB TpeTbe
COCyLLL,eCTBOBAHUA OTMPaBUTb KOMMNO3NLNN.

Takum obpasom, B no-6oe BpeMsa NpaBOBOW CTPYKTYPbl 34€Cb, MOTOMY 4TO eCTb



NOTPEObHOCTb B NPUCYTCTBUWN CBA3aHbl OTHOLWIEHUSA MeXAY rpa)kgaHnHoOM, byaoyT
npaBoBble NOCNeACTBUA TPYAHO OblI0 OCTAHOBUTbL UMSA NN OTHOLLUEHUS, BEPOSATHO,
n3mMeHnTCa.lO-pugnyeckme CTpyKTypbl, MpaBoOBble NOCNeACTBUSA, HanpuMmep, obellaHue
H6e3onacHOCTK cHMTaeTCa TPYLAHbIM NPK 3anpoce oTHoweHns OCHoBHas
OTBETCTBEHHOCTb CcyulecTByeT byneT BbIrnsageTb.

Nx npaBoBO (hOPMYJINPOBKA KOHLEHTPaLUN HE Ha/lndme TakKnx NMMryJsibCcoB, a
rpa>kgaHCKme BOMNpoOChl CyCcTasa, ABAAETCSH TO, YTO O «CJIOXKHOCTU» NMOJIHOCTbIO-
HOpPMaJibHOM NPaBOBOro ohopMsieHns, KoTopble obewato-T.Takum obpasomM, HopMasibHas
rnpaBoBas CTPYKTYypa, NpaBOBble MNOC/IeACTBUSA, YTO ABNACTCS MOABJIEHME [TaBHOIMO
rpa>K4aHCKoOro rnpaBoOTHOLIEHWSA CTAHOBUTCA.DTO OFPOMHOE KOJINYeCTBO (PaKTOoB O
npase, KOTOPbIA BXOAUT B NPOCTOWN NMPaBOBON CTPYKTYpPbl B, HO OHa MMeeT BO3MOXXHOCTb
yKa3aTb TOJIbKO, Y4TO OH BeJIUK, 4TO 3TO HE CJZIOXKHO.

TpeTun, o-pugnyeckoe popmMmyampoBKa C NnpeanovYTeHUsMN OTHOLLEHUI C NpeueneHTaMu
B MpoOrpeccnBHom nutepaTtypbl, cBOGOAHOro U CBA3aHHOro, 4To6bl Bbipa3nTb Uaelo-,
KoTopas Oblnla pa3fesieHa Ha CMeLLaHHble.

BecnnaTHas 10-pnandeckasn CTpykTypa, ecTb cBoboaHoe obbeanHeHne, cpeamn Hux,
npepocTasnfeT Habop -pnandYecKnx PakToB: haKTbl, €CTb BCE LWAHChI, 4TObbI
aKKYMYyJInpoBaTb B J1I0-O0M ciiyvae, He peryimpyeTcsa HopMaMu rnpasa N CMeXXHbIX
I0-pUAnNYecKyto- CTpYKTYpy CyliecTByeT KPaTKOCPOYHbIN NOPAAOK U cTporas obs3aHsbl
UMeTb, Cpean KOTopbiX TpebyeTcsa B COOTBETCTBUN C HABOPOM 0-pUaNYeCcKnX hakToB,
(haKTOB, KOTOPbIE MPUXOOAT NPOUCXOAUT B CTPOro onpeneseHHoM nopsagke.

Hanpumep, 3aknio-4eHne gorosopa c nobeantenem Topros, pacCMOTPUM
nocnepoBaTesibHOe OCyLleCTB/IeHMe paga MepornpuaTnm, HeobxoanmbIx Ans
BbIMOJIHAETCSA, KaK YKa3aHo B CT.447 [pa>K4aHCKOro Kogekca npoueanypbl.Bo MHOMmnx
CNy4dasnx, COOTBETCTBYIO-WAa POpMyIMPoBKa 3PP EKT yaenbHOe norjoueHme Ha
3aKoHe.B npueBeneHHOM BbiLe criydae, opepThbl U aKLernTa JOroBopa BCaCbiBaeTCH B
NPUHATUN PeLUEeHNI Mo CHEeTY C KO3 PUUNEHTOM MaTy N CTOPOHbI, rnepep, waros, 4Tobbl
B35Tb LieJlb NOJIly4YEeHUS - KOMUCCUIO-

pa>K4aHCKO-NPaBOBOW CAENKMN.

CMellaHHbIN 3aKOH KOMMOo3numnn npeactasnsgeT cobon Habop o-puanyeckoro akTa,
accoumaumsa Mexay HeKOTopbIMU U3 HUX BecnnaTHbl, OHM YaCTUYHO CBSA3aHblI.

Takum obpa3om, TOT (pakT, 3aKoHa Npa)KAaHCKOro Kogekca, OH MMeeT BCe LWaHCbl 41
TOoro, 4Tobbl NpeTeHaoBaTb Ha pa3Hoobpasune npu4nH.Takum obpa3oM, BEpXOBEHCTBO
3aKOHa obecneymBaeTCs pe3ysibTaToOB, MOMNPOCKUS MeHS, 4TObbl ObITb 3anMncaHbl
HernocpenCcTBEHHO Ha BCe CTaHAapTHbIE YC/I0BUSA BaXKHbl 4151 BOSHUKHOBEHUS 3TOro
nono)xeHns.Hanbonee LWMPOKO BBEAS O-PULNYECKMNN (DAKT BbICTYNAET 3aKOHHOE
AencTBune, Mbl A0JKHbI CHOPMUPOBATL UX OTAE B HEMPABOMEPHbLIX U NoBeAeHUSA U



cobbITn.TeM He MeHee, 3Ta KJlacCuuKauna NpUMeHSeTCca BO BTOPOM NOJIOBUHE
KypcoBoun paboTbl.

MosiBNeHne rpa>k4aHCKoro oTHoLWEeHUs, cyaebHbIn npouecc 2 B Ka4ecTBe NPUYNHbI ANS
N3MEHEHUNSA 1 KOoHell

MosiBNeHne rpa>kgaHcKoro oTHoweHus, 2,1 KBaIMpPUKaUNOHHbIN LENCTBUS B KaYyecTBe
rMpaBoOBOW OCHOBbI /19 U3MEHEHUNS U KOHeL,

B cBA3M C 10-pnanvecknx pakToB B MeXOy 3aKOHHbIMU 10-pPUONYeCcKNX 4ENCTBUN B
cnenyto-wmnm npexae, gymato-, 6onee obuen rpa>kgaHCKo-npaBoBon caenkn.Takum
obpa3oM, cHMTaeTCH, BbICTYNaTb B Ka4eCTBe CcAesiKa ABNSAETCA KPYNMHOW rpa>kgaHCKoro
l0-puanyecknn pakT B 'pa)KAaHCKOM KofeKkce.

3aKOH MPUHAT B COOTBETCTBUMN C cornalleHnem st.153 Npa>koaHCKOro Kogekca caoenku
Mo OCTaHOBKe NpaBa 1 0683aHHOCTN BO3OENCTBUA N FpakgaH Jto-4en n opraHnusaynm c
LeNblo- U3MeHeHns, onpeaenseT onpenesieHne Coesnku.

[loroBop - 3TO aKT BOJIM, 3TO O3HAYaeT Haanyme onpeneseHHON LEHHOCTHONO CO3HaHUS
cybbekTa, onsg Toro, 4Tobbl obecnevynTb OTHET CBOUM AENCTBUSAM U KOHTPOJIMPYET 3apag
HUX ONK TOro, 4Tobbl 3TO NNLO aKT ,

CyTb coenkun obpawtaeT ceBoboany CTOPOH.PNHAHCOBLIE aCMeKThbl - COAEPXKAHNE, KOTOpbIe
Oy4yT pacCMOTPEHbI, COCTOUT M3 NpeaMeToB Nojg BansHmnem obuiectsa.Bons - 3To no
[OCTYMeH ANA BOCNPUATUA APYrux No-4ei, BbipaXkeHne BOSIN nua Ha yanue.N3 BaXKHbIX
BELLEeCTB, KOTOpble CBA3bIBalO-T 0bWMe NpaBoOBbIe NOCNEACTBUA CAESKN, -
MHeHunsa.BHewHee NpeacTaBieHne BOAM CyLLEeCTBYET BO3MOXHOCTb, 4TO cBo6oAa Takum
e obpa3om, Kak 6eToH NnoaBepraeTcs NPaBOBON OLEHKMN.

NHorpa onepaums He TOJILKO BOJISA, @ HE TOJIbKO BJIMAHME Nepefadye nmyLlecTsa,
npuBeneT K NpaBOBbIM MNOC/EeACTBUAM B NpucyTcTBUn.Hanpumep, gorosop, bynetr
oTobparkaTbCsa AaTb Bara>k Apyr OT Bblpa)keHMS BOJIM BO3AENCTBUSA Ha nepenadvy
ofapsaeMoMy AoHOpa M peunnmneHTa n baraka.MeToq npeactaBiaeHUs, NO3NLUN
nokasaHun bynoeT coBepliaTb NpU YCJIOBUN Bbi3bIBAEMOIro (hOPMYy YKpENJeHUs 1
Toprosan.Ceoboaa, Kak OnNnmMcaHo HMXXe, 3To, YTOObl MMETb BO3MOXXHOCTb BbISIBUTb
pa3/InyHblie Crocobbi.

MNpecnenoBaHmMe Mo 3TOMY BOMPOCY C Lesbio- no3numnu, B nto-6oe BpeMs NnpasBoBOro
XapakKTepa - 3TO He npecsieayeT -puandecknx Lenen, Taknx Kak npuobpecTtn npaso
aKceccyapsbl, OroBop goMa - caesika byneTt o3HayaTb, 4TO OH He cHUTaeTCs
BHYTPEHHUM.

MOTOMY 4TO OH 6e)xaTb, HOpMaibHbIN BNA obecnevyeHns TOProBam onsa nx



I0-pUONYECKOro ocnapuBaHnsg 6bi1 Ha3BaH OCHOBHOWM caenku.TpaH3akunn 6asbl AaHHbIX
ABNSAETCA 3aKOHHbIM U Ba>XHbIM.

Pe3ynbTaT 3aKOHOA4ATENbLCTBA, KOTOPbLIN Bbl1 CreHepmnpoBaH A8 BCAenCTBME CAESKU, OH
npennoxunn npasoson BbiBoA.[MpobnemMbl n NpaBoBas pe3ysbTaT, cCAesiKa He ABAeTCA
Takom e, KaK Korga oH bbla1 caenaH B BUAe HeHaasexawero snmaHusa.Ckopee, 4em
pe3y/sibTaTbl, KOTOPbIE MPeAYCMOTPEHbI 3aKOHOM, €CJIN MPONCXOAUT NPOCTYNOK C/y4aWn
BbINOJIHEHNSA HE3AKOHHbIX OENCTBUA B BUOE COEJIKM, 3TO NponsongeT pesysbtaT
TeHOEeHUWN Ha 1eBON 1 NpaBoin, 4Tobbl NpnbbITh.

C Tex nop, npeaMeToM (PMHAHCOBLIX Liesiet TOProBJIn - 10-puanyeckmx uenem (0OCHoBHbIe
onepaunmn) Mbl He CMOXXeM obLLecTBa U NpMpaBHEHHbIX Bo-nepBbiX, B NEPBON, TO Xe
camoe obLecTBO - PUHAHCOBbLIE 3a4a4M, OOCTUraeTCa Yepes Lesblo- peanamsaynm Ha
pa3NINYHbIX 3aKOHOB Y BacC eCTb BO3MOXXHOCTbL.BO-BTOPLIX, TOT (PaKT, 4TO CcoLMabHble
NMPOTUBOPEYNSA - COBEPLLUNTL (PUHAHCOBbLIE LLeNn -puanveckoe 1o BO3LENCTBNE B
BMUAe COeNKN, NHTepec rocyaapcTea n obuwectsa, byaet paboTtaTb B 6a30BOM NpusHaHue
HEe3aKOHHOCTU TaKnX LENCTBUN.

O-puanydeckue uenm caenkm Heobxoammo oTam4aTb OT MOTUBOB, KOTOPbIE OHO
BblNOSIHAETCA.3Ha4YeHne HeobxoAMMOCTb MOTUBALLMU KaK 3HA4YMMOIr0 MOTUBA - TOJIbKO
npobaemMbl MHPACTPYKTYpbl. TpaH3akunin 6asbl aHHbIX - B pe3ynbTaTe, MOTUB,
rno><asiyucTa, He NoJib3ynTecCb TOJIbKO 0-PUONYECKY0- COCTaBA-LLYIO-, N NMPpU3Ban
aKTep COBEPLWNTb CAENKY, OH BblN cHMTaeTCca Takasa npaBoBas nNpobnema.HeToYHbIN
MOTMBaLUWUSA, HET HUKAKOW BO3MOXXHOCTU BJINATb Ha peasibHOCTb TOproean.TemMm He MeHee,
CTOPOHbI JOroBopa CTOPOHaMU, €CTb XOPOLUUI LWAHC, 4TObbl faTb -puanyeckoe
3Ha4YeHme MoTuBaunn.B 3ToM cinyvyae MOTMBaUUSA, YCIIOBUE - 3TO COOEP)XKaHMNEe COeNIKN.
Coenka - paeT TOJIbKO I0-pnanvyeckyto- CUay, 4To 3asBJIeHHOEe naeasibHYy0- FapMOHUIO-
3akoHa.llo 3anpocy 3akoHa, Aorosop 6e3ynpeyHbiM, ABAAETCA NOAJIMHHOW, TO €CTb, 3TO,
3TO TaK>XXe MO>XHO NMPU3HATbLCA B TOM, YTO Bbl MPON3BOAUTE XKeJlaeMoro pesyabTaTa
cybbekTa npaBa -pnanyeckn Topryr-Tcs.

ONa yTOYHEHUS HayYHbIX MHAMBUAYAJIbHbIA HAPSA4 3HAYNTENIbHbIX COEN0K UCNPaBUTb
BCe KJMlaccnurkauuu:

1. OgHOCTOpPOHHME OABYCTOPOHHME NI MHOMOCTOPOHHME TOProBJIN.

KoHe4HOo knaccudukaymsa yuyntboiBaeT B st.154 Mpa>kgaHCKOro Kogekca, oH 6bla1 OCHOBaH
Ha KOJIMYECTBEHHbIX MPU3HAaKOB.[Ba N yHMBEPCasibHOCTb CBOOOAHO B 3aBUCMMOCTHN OT
TOro, CKOJIbKO N3 CTOPOH, KOTOPble HallIn CBOE Bblpa)keHue B cAesike, OH onpepenseT
oauvH.lNNoHATUe CTOPOH B cAeJsiKe, OH He aeflaeT ngeHTuuKaunoHHble cienbl, no
MHEHWIO- ero 4YJeHoB.Hanpumep, KOHTPAKT - [Mpofa>kn eCTb WaHC CTaTb TOJIbKO ABOE -
OBYCTOPOHHUW KJIMEHTOB N MPOAABLIOB, KaXXAblh KOHTPAKT BPeEMS, UMeeT BCe LUAHCHI
Tpex nnu bonee nio-gen, 4Tobbl y4acTBOBaTb B KOMUCCUN.OgHoCTOpoHHee ceobopa



3aroBopa Yy Bac eCTb AJ1s TOro, 4Tobbl ACHO MOKa3biBalo-T OAHY CTOPOHY.TOJIbKO NpuUxoA
pe3y/sibTaTOB, KOTOpPbIE NMPeayCMOTPEHbl 3aKOHOM 0-PUONYECKMN OOCTAaTOYHOWN XesaHue
OLLHON CTOPOHbI.Hanpumep, oyxXoBHOe.[1BYCTOPOHHASA TOProBsis - 3TO cAesika, KoTopas
npencrasnseT cobon ceoboay B3aMMHOIMo ABYX CTOPOH, Y4aCTBYO-LLUMX B
coenke.HeckonbKo MapTun 3T cOeNKM Ha3biBato-TCcA [loroBopa.Hanpumep, KpeauTHble
corsawleHwus.

MHOrocTopoHHee - aBe unm 6onee CTOPOHbLI, y4acTBYlO-WMe caenky.Hanpumep,
KOHTPAKT Ha COBMeCTHOe rnpegnpusaTtue.

2.MnaTHble n cB0BOAHON TOProBAN.

Bo3BpaT caoenky - g1 byany npegoctanatb fonar C Apyron CTOPOHbLI, MaTepuan u apyrme
TOoBapbl - caenka, Kotopas npaMas 06493aHHOCTb O4HOW M3 CTOPOH AN peannsaumnm
cneynpunyecknx 3PPeKToB OTBETCTBEHHOCTM cHeTUYMKa.[paHT aHTU-00/IFTOBON COEJIKMN,
TO Apyrasa CTOpoHa, MoXayncTa, OTCYyTCTBYO-T.Bo3BpaT caesika nMmeeT waHc bbiTb, Kak
TONbKO 06e CcTOopOoHbl.Ka)kabi pa3, Korga ogHa CTOpPOHa caesikm becnnaTHo.

Bo3BpaT cOoenkun, nmMmer-T BO3MOXKHOCTb onpenenaTb corjaweHne o ero npupoae nam
napTuun.foraweHne cpencTBa B caesnku, obecnedymBas cHeTUYMKa NpenoxKeHus, oH
MMeeT BO3MOXKHOCTb Bblpa3nTb B ABUXEHUN, Hanpumep, paboTbl NPOM3BOANTENIbHOCTD,

3.PeanbHble caoenkn ¢ B BepXHen 4acTu CorsalleHuns.

Toprun Ha cornalleHns - CTOPOHbI CyLLLeCTBYeT A0rOBOPEHHOCTb MexXay BCEMU
COOTBETCTBYIO-LLNMUN MOSIOXKEHUAMUN, COESIKA 3aKJ1l0-4YeEHA C MOMEHTa Bbl 04esN ero B
dopmMe, KoTopasa TpebyeTcsa no 3akoHy.Bewn, 4Tobbl obecnedynTb naeanbHbIN
3KCMO3MLMK, OH BbIMOJIHEH MOCTaBUTb €e peann3aunm B nosie 3peHnsa.Mbl Nsy4mnnm
KOHTPaKTbl MO NOKYMNKe 1 NnpoAake Ha OCHOBEe A0roBopa.

NepBoOe cornaweHne ans peasbHOW BHELWHOCTN HE A0CTAaTO4YHO0.9TO Heobxoanmo, 4Tobbl
obecne4ynTb 6onee oT gpyroro 4neHa.llepeHecTn Aeno AOCTUrAK cornaweHus, sdekla
OblN 3aKJ0-4YEH - TOJNIbKO ecsin oHM 06a nMeto-T ToT haKT NpocTpaHcTBo.Hanpumep,
[0roBOp 3aMMa peasibHblN.

4.MTpU4NHHO-CNeACTBEHHAsA N abCTpaKTHbIE COENKMU.

NMpaBoOBble BOMPOCHI, CTPEMACL AOCTUYb aKTepa - Nto-6as coenka obecneynT NpaBOBYIO-
0oCHOBY.C NpUYMNHHOWN COENKWN ACHO, YTO NpPaBOBble, KaKne 3aja4n npecnenosaTb
ee.PeafibHOCTb NPUYMHHBIX COENO0K HaxoasaTcsa B pabcTee nx uenum - npobnema
ob6sa3aTenbHO 6yaeT 3aKOHHbLIM U AOCTUXKUMbIMU.TakK, OrOBOP ABASETCHA COBEPLUEHHbLIM C
LleNblo- Nporpecca HeMpPUATHONoO MHTepecax CTpaHbl 1 oblecTBa, ABNSETCS
HenenCcTBUTE IbHbIM.

AHHOTaUWMA caenka, Kak 6yaTo 370 OblIM OTOpBaHbI OT UX COBCTBEHHOrO Aena.

Llenb Toproeam - abCcTpakumnsa CAeN0oK 03Ha4YaeT, 4TO 3TO He HacTosLas



nprn4nHa.Obpasey Takon COENKN - 3aKOHOMNPOEKT.bunn, nmeeT BO3MOXXHOCTb BbITb
BblOAHO MPW BbIMNOJIHEHNM BCEX Ornepaunin, SMUTEHTbI ero, U 3aKOHOMNPOEKT eLle
3ansaTu, Korga oH nepegaeTtcs, MUo, nognucaBllee Bekcesib.bunan oTeekaTbCa 0T
WCTUHHOW NMpU4nHbI, abcTpakuunn.

5.06bIKHOBEHHbIE N YCIOBHOE TOProOBJIA.

MpaBuna arperaynmn, B 6anmxanwne TpagnuMoHHbIE TOPr NOSABEHNIO- NPaB U
obsA3aHHOCTEN, nnn Toraa, Korga oHa byget NponcxoanTb NMocse onepaunun nam Nepuog
BpeMeHu ,.

byayuwee, Takum obpa3om, nam B yCJIOBUSAX, KOTOPbIE A0JIXKHbI BO3MOXXHOCTb He - NyTeM
TOYHOIr0 KOHTPAaKT ycnoBus bbiam nomelleHbl B pabcTBo, NpaBoBbIX MocnencTeuin.Ecnm
OH 3HaeT, 4YTOo 5 Bbls1 OTMEYEH B C/ly4ae Ha MOMEHT COBEpPLUEHUS COEeNKMN, 3TO
NMPONCXOOUT, TO CAeJIKa HEe NMeeT OTHOCUTESIbHYI0- CNOCOOHOCTb.

YcnoBuma xapakTepusyo-TCcA HeonpenesieHHOCTbo- ero npuwecTena.OTo He
ob6sA3aTenIbHO, 4TO, KakK U3BECTHO, CTOPOHaMW CAENKWN, peyb NAeT Uin He naet cobbiTus,
BKJ1O-4YEHHbIE€ B NOJIOXXEHUN, 4TO 1 byayuien cntyaumm.flonoxxeHne nosnymm B obuiectee
npasa u Mopanun BblIN BKAO-Y4eHbl O0/IXKHbI 6bITb N1t0-601 0OBEKT.

Mpn NOAKO-YEHNN Pa3MeCcTUTb 06CToATeNbCTBA, CYHeT (Nnepenada u T.4.), BCe BUAbI
yC/I0BUW, KOTOPbIE NMEID-T BCE LUAHCbl Npon30onTy B Byayuiem, ¢ TeM 4Tobbl 06bEKT,
4TObbI B3ATh.

970, KaK cogep>XaHue Kak[oro u3 caesiok dblaa BbINOSIHEHA NPU YC0BUN, H4TO
HeobXxoaAMMO onpenennTb TPaH3aKuMm, KoTopble bbbl cCoBEepLUEHbl B COCTOAHUN, He
CYMTaeTCa -puanyeckme pakTbl TPaH3aKUMN.CTOPOH, CpeacTBa YeN0BEK, KOTOPbIN Obi
npuMeHeHue, 3aHMMaTbCA YOOPKONM, NOKa Bbl COrnallaeTechb nepenatb C
NCNOJIb30BaHMEM YCJIOBUN U MALWNHKK, 4TOBbI 6bITb CMa3biBaTb MalinHy 6ecniaTHO, 3TO
KOHTPaKTbl C CywecTBoBaTb ycnous OH He npeAHa3Ha4yeH, 4Tobbl yTBEp)XAaTb, UK
noapa3symeBaTb, 4T0.[LJOrOBOpP TEXHNYECKOr0o 06CNy>XMBaAHMA OO/KHbI ObITb NMepeaaHhl,
cyMTaeTCca O4HUM U3 KOMMNOHEHTOB HOPMaJibHOro A4OroBopa.

Pa3sio)XeHne 3aCTaBUTb KJIETKY SABJAETCH TPEBOXKHBLIM - 3aKOH, pa3indme Mexxay AByMs
TUNamu ycnaoBun.

B momeHT.1 cT.Ecnm cTopoHa umeeT Bupg obasaHHocTen He NpmbbiTna pabctea npmbbitus
n cTaTyca un npa., 157 NpaxaaHCKOro Kogekca, caenka bbinla BBeAeHa B COOTBETCTBUMN C
oT/NaraTeslbHbIM YC/I0BMEM.

MNapTna 9BnseTca naeasbHbiM pa3MeLleHne B paspeLlao-Lumnx yCaoBusax
3J/IeKTPOCTaHUMI, OCHOBaAHHbIX Ha YacTb 2 st.157 GC, ecnu Bbl ocTaHOBUTE pabCcTBO NpaB
n o6s3aHHOCTEN ero NpeacToAWwnn, NI HeHacTynaeHusa. Tak, Hanpumep, paboTtonaTtesnb,
eC/in 3aeMHble Nto-AN apeHaaTopy NoA0NTU K pOACTBEHHMKaM paboTaTb Ha ceBepe,
CHATb KOMHaTy caaBaTb B cybapeHAy, 4TO cyuwecTByeT 0643aTenbCTBO BbiNYyCTUTL B



30aHuK B ycnoBusaix.Takum obpasoM, ecnm ecTb caesika ndobpaxeHnst 4aHHOW CAENKW B,
Korpga yc/loBMe He NOCTaB/SeTCs, YHUKabHbIN, 4TO oTobparkaeTca HeNoCcpeaCTBEHHO
npaea 1 06493aHHOCTN CTOPOH.

Takum ob6pa3oM, 3aKOHHble aKTbl CybbekToB 6osbLuen 601bLIOro KonyecTea
rpa>X4aHCKOro OTHOLUEHUS, IBNSETCS o-puandecknm akToM. TeM He MeHee, 3TO He
MeHee Ba)KHO, YeM, CUTyaLnsa CBA3aHa C NpaBoOHapyLUEHNEM.

MosiBNneHne rpa)kgaHCKoro OTHOLWEHNIN, 2.2 HeafleKBaTHOEe I0-puanyeckme 0encTend B
Ka4vyecTBe NPU4YnHbI 015 U3MEHEeHUS N KOHeL,

B oTanymne ot 6e34yMHOro noBeaeHuns 3aKOHHbIX 4ENCTBUW NO onpenenexHuio- B. U.
Apkun CuHan, "oHa NpUHaANEeXUT K obpalleHunio- NaToI0rMYeCcKoro nosBiaeHuns
4acTHOW."OH, Nto-601 N3 MOLLEHHMNYaTb, KakK NepeTalnTb Te€ UIN NHble pe3yfibTaTbl, Mbl
MOAYEPKHYN, YTO 3TO O-pUaAnNYECcKe OenCcTBUs, 4Tobbl.

HecaHKLUNOHUPOBaHHOE 0-puanvyeckmne 4encTensa 3To 4encTBue, cHuTaeTcs
He3aKOHHbIM.BpeaoHOCHOe cOBCTBEHHOCTM, T€, BOCNPUHMUMAIO-TCHA MOLLEHHNYecTBa: Ay
BaC eCTb BOMNpocC?

3TO AencTBme NOJHOCTbIO- CHNTAETCs HEe3aKOHHbIM NnoBefeHne, besycnosHo,, cbopbl B
COOTBETCTBUN C 3aKOHOM WUn Bbln 3anpeLleHbl B Apyron opme, (0T yCTaHOBKN
HaKa3yeMoro gesHus, u T.4., lo-puamnyeckoe peasin3oBaTh MOJIOXKUTESIbHOE BINAHNE
3anpeT HenocpeaCcTBEHHO YKNaaka obs3aTenbCcTBO)..[103TOMY, HECMOTPSA Ha
O>XKEeCTO4YeHHble Noa OeNCTBUEM, NOJIHOCTbIO- aKTa, Y4TO 3anpeLLeHo 3aKOHOM, 3aKOH
O3Ha4YaeT He ToJIbKO coBepwnTb NaccmBHoe nsbexkaTb, €Cn Bbl HakNaabiBaeTe npegmMeT
NnPSMOW OO0/ COBEPLUEHME TaKUX aKTOB Bbl.

MpaBuna, N0 COCTOAHUIO- Ha PeNn3 NPUYNHNTL Bpen APYrUum Jto-g8M, n
HeocHoBaTesibHOro oborawenHmsa (n.1 n/ P.6-7 F'pa>xgaHCKOro KoAeKca CTaTbn 8), Mexay
HEe3aKOHHOMN feATesIbHOCTUN, KOTopas UMeeT -pnandeckmnin akt ctouT ,TemM He MeHee,
B CUJy AOrOBOPOB U APYrnX COesI0OK C HOpMaMu rpa>k4aHCKoro 3akoHogaTesbCTBa, OH
3acsy>kmBaeT 601bLlWOro BHMMaHMA K MHBaIMO0B CTaTyCa CAENKN.

CpencTBa HUXKHIO-10- CTOPOHY HEAENCTBUTEIbHOCTU CAEJKU, NPUHATME pelleHuns no
caefnike OTHOCUTCA K HEHACTYMNJIEHNSA CUY 3aKOHa OEVNCTBUN O0BEPATH Bbi3biBAlO-T
rnpaBoBble MocseaCTBUS.

Coenka, oT CTagun caesikun, AO0JIXKHbl CHNTATbCA HEAENCTBUTESIbHbIMMU,
HeOoencTBuUTeNbHLIM. TEM HEe MeHee, OH OCTaHaBAMBaET Ha byayulee, OTKAO-4YUTb
3(pbheKTbl onepauunn, o4eBUAHO, HTO OHO MOXXeT BObITb NMpekpawleHo B byayuiem.

Ero mano, yunTbiBas 3Ha4YUTENIbHYIO- Pa3HMLY B CTEMeHW HapyLleHNs coBeplueHne
HeOEeNCTBUTEsIbHbIX CAEJIOK 3aKOHOB, KOTOopble Bblsin caenaHbl B aKUWUU U BOMHbI NN
onpeneneHHo HefencTBUTENIbHbIM U YCJI0OBUSX.



OnepaumnoHHble cOopbl TakXXe 03HAYaeT, YTO (HanpuMep, HagyMaHHbIe, JIOXKHble, A5
TOoro, 4Tobbl 6bITb HEKOMMNETEHTHbLIM) SABNAETCA HEAENCTBUTE/IbHBIM Ha CLIEHE.
OnpoBeprHUTE TOProBJtO- - CAEJIKU, KOTOPbIE HE CHUTAKD-TCA MeXaHNYecKune
HeOeNnCTBUTESIbHbLIM, HO J1t0-AN, KOTOopble ObI/IN YKa3aHbl B CTaHOapTe, U cyaebHbIn
rnpouecc B OTHOLIEHUW cropa, MOTOMY 4TO OHa UMeeT (paKTbl O NpaBe, CKOpee BCero,
OyneT Npu3HaH TakoBbIM CYAOM Y MeHS eCTb.Hanpumep, caenku, CoBepLleHHOn nog
BJINAAHNEM JIXKUN, HAaCcUIuns, 3abny>xaeHns, n Takon, Kak HECOBEPLUEHHONETHUX

To eCTb, 4TOObI OTKAIO-4YNTb BKJIO-4alO-T CAENKN COCTaBMAa, 4TOObl NPOAOIKNTL C
HEeNPUATHLIM NHTEepPeC ANa CTPaHbl 1 obuwecTBa, U aHTU-COLMANbHbIX
caoenok.HenencTBnTeNIbHOCTb @aHTUCOUMAJIbHBIX COEST0K, OTHOCUTCS KO BCEM YJ1eHaM
NPSMOW LENbIo- UM KOCBEHHO 06 EeCcTBa, BbIIMBAKO-T U3 NMPOTUBOPEYNA PUNYECKNX U
I0-pUANYECKUX UL, NMPeacTaBNSAl0-LLNX NHTepec.Mbl caenaeM cepbe3Hoe HapyLlueHune
cCrnpaBensiMBon aHTUCOLMANIbHOIO acnekTa U MeCTHOro cCaMoyrpasBJ/IEHNA U CaMOro
OMaCHOro BTOP>XXEHUA 3aKOHO4aTeNbCTBOM, Kacak-LmMmMcsa obLecTBEHHbIX MHTEPECOB
caenkn.Onepaynm € HaCTHbIMU IULAMU, NN XapaKTepnsyeTcs NpPaMbiM NN KOCBEHHbIM
YMbICZIOM 0gHOWN Uan obenMmun CTopoHaMu BOMAET B 3TY MO3ULNIO-.

MopnenbHble CAENKN OCYLLECTBAAIO-TCSA B LLeNsX 3aCTaBUTb OTAesIbHOEe
corsialwieHne.2To, HanpuMmep, HagyMaHHO, KakK, HO TOJIbKO JINlb BHELWHWW BN, HA CaMOM
nene, CTOPOHbI, OXBaTbIBAaeT APYroe MecTo, KOTOPOe MMeeT Apyroe MHeHne.YTobsbl
MOKPbITb Balln CroBOp, B CBOEM COBCTBEHHOM MOpsSiAKe, U €CTb LWAaHC He peaibHbIn Uan
HeT.B BonbLWINHCTBE C/yYaeB, 3TO NPSATaN HeerasabHYO- TOProBto-.3aBepLUeHne
COesNIKN, He COAEePXUT Tex, HE3aKOHHO NCMNOJIb30BaJ1 KpUTepun Ana onpenesieHns
Habopa onepauyunin.Kak ,, BUA, €Cim OHO ABNAETCHA HE3aKOHHbLIM, HEAENCTBUTENbHLIM U
rnpu3Hancs.

OTkNto-4nTb 0bnayHo Trading Corporation, n3no>xeHHble NMPOTUBOPEYME B €ro ycTaBe, B
3TUX CayYasaXx, Jlo-4u No npaBy OCHOBAH Ha TOM, YTO B AOCTUXXeHUU uenen.[ing Takas
caesnika nNnpm3HaTb HE MMeeT CMbIC/la, BAHOBHOCTU UM HEBMHOBHOCTW C/TY)XKWUJ1 B Ka4ecTBe
I0-PUANYECKOr0 JINYHOCTU.Ba)kHO TO, TOProBOro Bornpekn npaBoson uenn.BuHo B
onpeneneHnn pesysbTaTa pacrno3HaBaHUA NYCTOTbl B TaKMUX COEe/IKaX Ba>KHO.

KoHe4HOo, BCe 13 onepaunin, OH He BO3MOXXHO 4YeJI0BEK He JO0CTUr Bo3pacTa 14 neT, Bbl He
3HaeTe, CUMNTOMbI MEJIKUX AOMALUHNX COEJIOK, OTKJ/I0-4eHa.Kaxkaas TpaH3akums, Ho
Obl/10 coenaHo 3penblie, BaXKHO U YCJI0BMA MOTYT HE poaHON npeHebpe)XXnmo Mano, - HO
Hann4ymne HecrnocobHOCTb Ha MOMEHT COBepLUEHUS caesniku Obi BBEAEH B 3aKOHHYO- CUITY
MnPU3HaHWA r-Ha cyn.

HeBepHO coenkn B HapylleHne naeasbHon GopMbl, Bbl MOXXETE Aep)xaTb MeCcTo As
3TOro 3pheKkTa NPAMOMY yKa3aHUO- 3aKOHa (Fpa>KAaHCKUN KOOEeKC CTaTbW 165, NyHKT
2).Ecnn Bbl He ByaeTe cnenoBaTb NPOCTON NMUCbMEHHON (DOPMbl ANPEKTUB, WTPad, ecTb



TWaTeNbHOEe CpaBHeHMe hopMa 40roBopa, HarnpuMmep, B Ka4ecTBe CroHcopa (MYyHKT 3
CTaTbh 162 NpaxQaHCKOro Koaekca).

He3aBncKMMO OT HOTapuasbHO 3aBEePEeHHON hOPMbl HapyLLIEeHUA YCTaHOBIEHHbIX 3aKOHOM,
B COOTBETCTBUN C NONOXKEHUAMUN HEKOTOPbLIX 3aKOHOB (4acTb 1 pakaAaHCKOro Kkogekca
CTaTbu 165), ykazaHueMm, npeanonaraeTcs /in 3TO, 4TO C HEAENCTBUTENbLHOW caenke.
OTHOCUTENIbHO AaTb CBOE COrJslacue 3aKOHHbIX HELOCTYMHbIE BEPYHO-LLNX, Mbl
nccnenoBann HefencTBUTENbHON caenke, caenaHHOe C BOSMOXXHOW rpa>KgaHCKON
YaCTUYHO NN YaCTUYHO.

Takoe cornacme MoxeT BbiTb HeAOCTYMNHa, Y BaC eCTb NOBOA AJ19 NPU3HAHUA CAESIKMN
HenencTBUTENbHOWN.

Nx cobcTBeHHOE Oeno yaaeTcsa pacno3HaTb 3HaYeHne AeNCTBUN, U3rOTOBJIEHHbLIN N3
POAHON OMNpPOBEPXXEHMNE TOProeaun ,.HegencremTenbHasa coesnka, B MOMEHT COBEpLUEHNS
COEJNIKMN, F-H UAX BOCMNPUHMUMATb CMbIC/T ero COBCTBEHHbIX AeNCTBUN (FpakaaHCKNN
kogekc CtaTtbs 177), kKoTopble ByayT NpeasioXXeHbl Ha C/ly4al, OCHOBaAHHOW Ha TOM, 4YTO
NMen BO3MOXKHOCTb KOHTPOIMPOBaTb UX.

OnpoBeprHyTb CAENOK, COBepLUaeMbIX Mo BAMAHMEM (MCKycCTBa € bpenom
cyuwiecTBeHHoe 3HavyeHne.178 Npa)kgaHCKoro Kogekca).Kasanoco, B pesybraTe
ManeHbKass MUCC U TOProBaun, HebonbLasa pasHULa Mexay PakTUYeCKUMM
pe3sysibTaTaMun U XXesfaeMbiMU pe3ysibTaTaMun, KOTopble NpeayCcMoOTpPeHbl, OH He nMeeT
BO3MOXXHOCTWK paboTaTb nHBannga ocHoBaHuA.PesynbTaT, 0bwme rnybmnHHbie bpen nnan
ero paspylueHme Ha Be4YepuHKky, 4Tobbl caenaTb OWNOKY N 3HAYUTESIbHbIE PAaCXOAbl
CXOXXN.POH ownbkKa He nMeeT CMbICNa.

YneHbl napTumn COBEPLUNTbL CAEJKY 3JIOHaMEPEHHO, OCHOBAH Ha TOM, 4TO, BBOAS OLINOKY,
OTHOCUTESIbHbIE CAEJIOK, COBEPLUEHHbIX NOL BJMAHNEM JIXKU OTKJIO-4eHa.Jlexa
OxXBaTblBaeT MOTMBaLMIO- K paboTe B 4epTexxax U cNoCcobHOCTb CNpPaBNsaTbCS C
KOMMOHEHTaMM KaK caenkun, Hanpmumep, obMaHyTb Nosib30BaTeNen B CayYasx,
CBSI3aHHbIX C CAEJIKY.

Ecnun coenka 6bina nponsBeaeHa B HapyweHue 3akoHa He BbIs10 MCMOIHEHO, OH OTMEHWUN
ba3y.Ecnm nHBanug NoaHOCTbIO- UM onepauns, koTopas bblsla HaCTUYHO peasin3oBaHa,
4T06bl ObITb MPU3HAHHLIM, CyLW,eCcTByeT Npobnema BO3AENCTBUSA Ha HEAENCTBUTEIbHOCTH
cobCcTBEHHOCTN.BO BTOPOWM CPOK NUCKY CT.167 Npa)KaAaHCKOro Kogekca coaepXxuT obuiee
CCbINIKY Ha HegencTBuTenbHonm caenke, nMbo n3 ctopoH obsa3aHa BO3BPATUTL BCEM
OPYrnM CTOpOHaM, NMOJly4YeHHbIX B CAe/IKaX, N eC/N Bbl HE MOXXETEe BEPHYTbLCA K
To4ye4yHom npuobpena - 4nd Toro, HTobbl KOMMNEHCMPOBATb CTOMMOCTb AeHer (M.2 cT.167).
Hanpumep, oH BO3BpallaeT Kynew BO BpeMsA O0rosopa Kynam Benocunen
HeTPYyAoCnocobHOCTN B, CPeACTB - KJINEHTA, TO €CTb, CTOPOHbI, BEPHYJICS B COCTOSIHME,
oCTaeTCs A0 CAeNKN.DTO Ha3blBaeTCH, Kak B pe3y/ibTaTe OTTaJIKUBaHUA Mexay ABYMSA



CTpaHamu.

Ecnn 3aKOH He Tak, OTTaJlIkKuBaHue Mexxny OByMSa CTpaHaMu, eC/in yKa3aTb CBOMCTBA
pe3y/nbTaToOB, BO BCEX CJyYHasaX, 4Tobbl Ha4aTb HEAENCTBUTENIbHOW COENKE.

Bbino coenaHo oTTankMBaHWe enio Mexxay ABYyMA cTpaHaMu 9 npuxoamnnoch
HeOeNCTBUTENIbHOCTU COENKN.

1 HapyLweHne popMbl.

2 C NpaBOBON 0eecrnocobHOCTN.KOHMANKT, eCm HM 0f4Ha U3 CTOPOH He MO3BOJIAI-T
npeaHasHa4yeHs.l,

3.HecoBepLweHHONeTHME NN HeaeecnoCobHbIM Yesl0BEKOM.

4.4aCTMYHO CMOCOBHbLIN YeoBEK.

NMpu3HaBasa LEHHOCTb UX COBCTBEHHbIX OENCTBUN, HE BbITb B COCTOAHUN YNPaBasaTb UX
5.JIN4HOCTb.

ITO nMeeT CcylleCcTBEHHOE 3HavYeHue, N Tak ganee.lon sBosgencrTemem L. 3abnyxxneHue
6

Coenka HeJencTBUTENbHbIX APYrUX MPaBoOBbIX MOCNEACTBUN - 06€ CTOPOHbI OTCKOK
ABNAETCA TOT (PaKT, 4TO 3a4HAA YaCTb NMepcrneKTnBe He BbINOJIHAETCA.OTO nepenaeTcs
Ha NOJIb3y CTPaHbl.EC/IM NapTusa BUHaA HE MMELD-T BpeMeHU, YToObl 3aN0/IHNTb MO3ULLNIO-
[0xoA4a CTpaHbl, OH ByaeT NpUHAT, 4To ByaeT nognexaTb UCMOJIHEHUIO-.9TN
pe3ynbTaTbl 6bIVM NPUHATLI BO BHUMaHWE 11 COENKN.

a) 3TO, B C/ly4ae, Korga ogHa cTopoHa 6bis1 BUHOBEH B MOBEAEHUM, B LIeSISAX COAENCTBUS
WHTepecChl CTpaHbl N obLecTBa HEMPUATHLIM, Noobewan BUA.

TOoproe/ada 6) HAXOOUTCS B MeCTe CANAHNA MapTUN Uan TXXKenblX cobbITUN, Hacnus,
OMacHOCTWU, NoANUCcan KOHTPaKT BPeOOHOCHbIN aaenTa 04HY CTOPOHY NMoA BANSHUEM
JIKW.

Kak n B ciiy4ae OByCTOPOHHEW, OAHOCTOPOHHEN, KaK YMNCJI0 CJly4aeB U BCNOMOraTesibHbIX
B CBOMCTBAaX pe3y/ibTUPYIO-LLero Buae BO3MeLleHNsa 3aTpaT B CBA3N C pacCMOTpeHneM
MeToa OTCKOKa, 3TO byaeT ueHa NnoTepssHHOro nan aHTu-Ly cobCcTBeHHOCTMW.
Hanpumep, Korga HegencTBUTEebHbIMU CAENKKN Oblin NpoBefeHsbl: 14 n
HeCcoBepLIEHHONIETHMX Mexay '18.PoaHoON C orpaHUYeHHbIM NOTeHLMasioM.PoOgHON, 3TO
He byneT cnocobeH BOCNPMHMMATb 3HAaYeHMe OCHOBHOM onepaunn.OHa 3Hana, 4To, ecnn
Obl Bbl 3HaN MAPTUNHYIO- NAP HEKOMMETEHTHOCTUX, NOJIHOM BO3pacTe A0 14 neT, a
0683aHHOCTb KOMMNEHCUPOBaTb COOCTBEHHOW KOHTpPareHTa He CH4UTas BO3BpaLLEeHUS
OOCTYMNHOM ONA BbINOJIHEHNS BOKOBOIro NOKYMKe, CTOMMOCTb €ro nMyuiecTsa, npomn3oLio
yTpaTa unm noepexaeHune.Pasgen 1, CtaTtbesa 3. 171 - HEKOMMNETEHTHOCTb.

Ba>KHO owmnbKa, MOLWEHHNYEeCTBO, Hacune, oNacHOCTb, COBbITUE TOMHON CANAHMUA,
HeOeNnCTBUTENIbHLIMN COEJI0K, COBEPLUEHHbIX NMo4 BJINSAHUEM OPYroro Bpe4oHOCHOrro
KOHTpaKTa agenTta o4HOW CTOPOHbI, LOMNOJIHNTE/IbHbIE U3OEPXKKN BEPHEM NPEeCcTYrNHUKA



(B cekyHpax.2, cT.179).

B pe3ynbTaTe 10-pnuandeckoro npusHaHnsa caesiku HeaAencTBUTEsSIbHON, N eC OH Bbin
npeacTaBieH K NpouiakTKe N NCNOJIHEHNSA OTCKOK, CyLecTByeT HeobXxoaMMOCTb
nepenTn K caesike, BCe o4apoBaHume, bbin cynTaeTcs cTpaHa caenkum (st.169
pa>K4aHCKOro Koaekca).

Bonpocsl, Kacato-wmecs Ncnosib3oBaHnUsa NosoXXeHnn OgHOCTOPOHHUN U OBYCTOPOHHUN
OTCKOK 6bls1 06BbsACHeH nneHyMa Boicwero Apbutpa>kHoro Cyaa Poccuinckon degepauunn.
Bbl MOXKeTe ncnoab3oBaTbh NaApTUIO- 4eNCTBOBaTb 6e3 NpeaHa3HayYeHbl NOOLWPATb TO/IbKO
nepepn.Ecnu Bbl caenany NpucyTCTBME HAMEpPEHUAX C 04HOM CTOPOHbI 3aroBopa,
nocnegHMn BkAtO-4aeT B cebs npaBo ObITb BbINOSIHEHA paHblUue.BUHOBHMKOM, 0653aH
nepenaTtb BCe CTPaHbl CAEJSIKW, KOTOPble OH A0J1KeH.Pa3MelleHne Ecnm Bbl cpasy xe
npeoHamMepeHHOo caeslaHo, HO HEBMHHbIX CTOPOHa obs3aHa nepefaTb BCe CTPaHbI,
KoTopble O6bl1 pa3paboTaH B LOroBope cAefiku, OHa He obs3aHa 3TO AenaTb, Mbl
3anyCcTuan cTopoHy.Ecnn Bbl BoinrpaeTe, oHa noTpebnsaeTcsa B CTpaHe, KoTopas
nepe4yuncnseTcs Ha c4eT npubbiaen n ybbITKOB KOMNEHCaLUN AeHer.

ITOT MeToA Mexay -puanvyeckumMmm akTamm, U3MEeHUTb UK NPeKpaTUTb Npasa n
0683aHHOCTN B COOTBETCTBUM C NpeaMeTOM NMPsAMOnN, HE3aKOHHOI0 BO34eNCTBUSA Y1€HOB
rPa>kKAaHCKOro OTHOLIEHUS, KNAacCUPULMPYIO-TCA KaK Aa)Ke HE3aKOHHbIX aKTOB
NOKOJIEHNS.

Pesio-me

, YTob6bl OCTaHOBMTbL NpaBa 1 0653aHHOCTX BHELIHEro BUAa KOHCTPYKLUUN pa3yMa 1
rpa>k4aHCKOro - Kypcosomn paboTbl cybbekTa, OH Hadan paboTaTb cOCTOAHME
(pa>K4aHCKOro Koaekca o-puanyeckoro akTa.

B paboTe, Hanbonee Ba)KHble U3 € ANHCTBEHHOW NPUYNHON NOABSIEHUS, YTOObI
OCTaHOBUTb OMUCAHHY- KOHPUIypaLno- OCHOBHbIX MOJIOXKEHUA N Fpa>KaaH
OTHOLIEHMN.TOYHO TakK >Xe, KaK BPeMSs, HEKOTOpPbIE N3 haKTOPOB, KOTOPbIE OKa3bIBalO-T
Heo4HO3HaYHbIN XapakKTep, pa3Hnua Co3HaHns bbina bonee 4eTKOo BblgeneHbl.CN0OXKHOCTb
I0-pUONYEeCcKoro akTa, ABASETCA C/IOKHbIM U MHOTOrpaHHbIM, Noby>xaaeT
paccMOTpPeHne CCbIZIKOM aBTOHOMHOM K Nt0-6011 N3 3TUX pa3HOBUAHOCTEN.

Bo BCAKOM cnyyae, B MaTepuasie npes3eHTaummn, YHUBEPCUTET 0-puaAnYeckmnin pakt boin
AO0Ka3aH - 3TO OAWH U3 NPUMUTUBHBLIX PACCMOTPEHMS, ABIAETCA OCHOBHbIM MPaBOBbLIM
YHUBEPCUTETOM B 'pa>kgaHCKOM KoOeKce.

Hanpumep, uenb HanmcaHMa KypcoBon paboThl, NaaH NpPaBOBOW aHaIN3, B LEJIOM,
MPUHSAIN KPUTEPUIA 3aKOHA, TOJIKOBaTb €ro B paboTe, TO/IbKO NON0OXKeHUSA ['paXkaAaHCKOro
Kogekca Poccmnckon depepaunm TObKO NO UCMNOJIb30BaHUIO- HET, TeopeTuK paboTsbl



[pPa>kAaHCKOro Kogekca, B AaJibHeNLWeM He TOJIbKO Npasa, oHa bblla NpuMeHeHa.
MaTepuan 6bi1 peweH B yCTaHOB/IEHHOM Lie/lb KakK Npe3eHTauunu:

- OcBelleHmne coBMeCTHas No3numnsa Ha -pnamyecknx akToB rpa>kgaHCKoro rnpasa.

- OTO OTKPOET rNaBHbIN CUCTEMY O-PUANYECKNX (DAKTOB rpakAaHCKOro npasa.

- BHeWwHM”n BnA, y4nTbiBas Ko-4eBble 0COOEHHOCTU 3aKOHHbIX I0-PUANYECKUX OENCTBUN,
KaK OCHOBaHMA ONs YCTaHOBKMU, YTOObl OCTAaHOBUTL MPaBOBbl€ OTHOLLIEHUS rpa)KAaHuHa.
- BHewHnn Bna, B Ka4yecTBe NMPUYnHbI AN YCTAHOBKU, Y4NTbIBas OCHOBHbie 0CO6EHHOCTM
MPaBOBbIX aKTOB O 3/10ynoTpebneHmnsax, 4Tobbl OCTAHOBUTb MPaBOBbIE OTHOLLUEHUS
rpa>kgaHuHa.

- BHeWwHWn BNA, OCTAaHOBUTLCS, KOrga Bbl OTKPbIBA€TE UCK B KAQYe€CTBE NPUYMNHDI
KOHUrypaunm B3aMOOTHOLLEHUI FpakaaHnHa.

KOpuandeckme NocTyrNKn - MpaBoMepHble AeNCTBUA CyObeKTOB, C KOTOPbIMY 3aKOH
CBA3bIBAET KOHKPETHbIE lopuanveckme pesynbTaTbl aBBTOHOMHO OT TOro, 6bl1a nn 'y
CcybbeKTOoB 3ajayda 3acayru Takoro uiam ke Apyroro npaBoBoro utora. K npumepy, npu
pa3paboTke Npon3BeaeHUIA NUTEpPaTypbl, UICKYCCTBA, NpaBa NOSBASAIOTCA Y co34aTeNs U3
NPUCYTCTBUSA CaMoOro pakTa COTBOPEHMS NPOMN3BEAEHNS aBTOHOMHO 3HaJ1 OH 06 AaHHbIX
npaBax UK e HeT.

}OpmumquKme cobbITnA - NnosABNEHnNE peanibHOCTN, KOTOpPbIE NMPONCXOOAT aBTOHOMHO OT
BOJIN HeJi0OBeKa.

CobbiTnsa 6biBatoT abCONOTHBLIE U OTHOCUTESbHbIE.

ABCONIOTHbIE OENCTBUSA - 3TO SABJIEHUS, Pa3BUTUE U CTAHOBJIEHNE KOTOPbLIX HE CBA3aHbI C
BonieBon paboTon cybbekToB. K npumMepy, 3eMneTpsceHune.

OTHOCUTEesNIbHble COBbITUA - 3TUN NOSABNIEHNS, KOTOPbIE NOSABAIAIOTCSA MO BoJie Cy6bEeKTOB,
HO pa3BMBAOTCSA U MPONCTEKAID-T aBTOHOMHO OT X Boan. K npumepy, CMepTb Yesl0BEKaA,
ybuTOoro B noTacoBke.

BAN3KYI0- K OTHOCUTENIbHBLIM COBBLITUSAM, HO CaMOBbITHYO- POJIb UFPAK-T 3TU
topruanveckme akTbl, Kak CPOKM.

CpoKW MO MPOUCXOXXOEHNIO- HAXOAATCA B 3aBMCMMOCTUN OT BOJIN CYyOBEKTOB UJIN XKEe BOM
3aKoHOAaTesNsl, HO HanpaBJieEHNE CPOKOB NMoAyYMHeHo 6ecnpuUCcTpacTHbIM 3aKOHaM
TeyeHnss BpeMeHU. B nepBbIX Ciyvasix NpULLIECTBUE NN XKe NCTEeYeHNe CpoKa
MexXaHN4YeCKN NopPOoXKAAeT, U3MEHSIET UK Xe NpeKpallaeT rpa)kaaHCcKne npasa u
npsiMmble 0683aHHOCTU (HanpMMep, aBTOPCKOe NMpaBO HaC/lieAHMKOB NpeKpaLlaeTcs nu3
(hakTa ncrtevyeHms 50 neT co AeHbKa CMEPTU aBTOpPa), B MHbIX - MPULLECTBUE UJIN Xe



NCTeYeHMe CPOKa NOPOXKAAET rParKAaHCKO-NPaBOBbIE pe3yJsibTaTbl B COBOKYMHOCTU C
KOHKPETHbIM rnoBefeHnemM cybbeKTOB (Hanpumep, NpocpoYKa BbiNMoJSIHEHMS obellaHuns
nMeeT BO3MOXHOCTb paboTaTb 6a301 BO3/10XKEHUS OTBETCTBEHHOCTU NMPU HaN4Ynmn
BWHOBATbIX MNOCTYMKOB AOJKHUKA UK XKEe KpeauTopa).

MNosBneHne, NepeMeHa Uan e 0CTaHOBKA NPABOOTHOLUEHUIA UMEET BO3MOXXHOCTb ObiTb
060CHOBAHHbIM OHUM LPUANYECKUM (PaKTOM UM XKE COBOKYMHOCTbIO- OPUANYECKNX
haKToB, T.€. PUOANYECKMM COCTABOM.

B nepBbix C/yYasx lpUANYEeCKne CoOCTaBbl MOPOXKAAl0-T NPaBoOBble pe3ynbTaThl Npu
YyCJIOBUM MOSIBNEHNSA OTAEJNbHbIX OPUANYECKNX (haKTOB B CTPOro KOHKpeTHoe Bpems. K
npuMepy, NnpeemMHunK, o6o3HavyeHHbIN B 3aBELLAaHNN, UMeeT BO3MOXHOCTb CTaTb
BNlafeNbLEeM HacsielyeMoro UMyLLecTBa Npu HaJIMYUN oPUANYeCcKnx hakTos,
Pa3BOPAYNBAIOLLNXCS B XKECTKOW 04epeaHOCTM : hopMUpPOBaHME 3aBeLlaHuns,
n3obpeteHne Hacneams , NPMHATUE Hacseans HaceAHNKOM.

B MHbIX Cry4Yasax lopuanyeckmne cocTaBbl MOPOXKAAIO-T MPaBoOBble pe3ybTaThbl ANLUb
TOJIbKO MPU HaIM4NN BCEX COBMECTHO B3SATbIX Ba)KHbIX IOPUANYECKNX (DAKTOB,
aBTOHOMHO OT O4YepefHOCTM Ux nosineHuns. KOpnanyeckmne coctaBbl NepBoro obamnka
Ha3bIBAOTCS CJIOXKHBIMU CUCTEMAMU IOPUANYECKNX (DAKTOB, a OPUANYECKMNE COCTaBbI
BTOporo obsmka - opaAnHapHbIMM KOMMJIEKCAaMUN IOPUANYECKUX (DAKTOB.

Mo TpyAHbIM KOPUANYECKMM COCTAaBOM MAET NO CTONAM BOCMPUATME COCTaBa, Havyano
CKOMJIEHUS KOTOPOro HAaCTOATE/IbHO MPOCUT NPUCYTCTBUS TPETbEro COBMECTHOro
nochblyla NPULLECTBUS OPUANYECKNX PE3YSIbTATOB -FPaXXAaHCKOro NPaBOOTHOLLEHMS.

Tak, BCAKUIA pa3 TPYAHbIM CTaHET LOPUANYECKUNA COCTaB, LPUANYECKUM NOC/eACTBMEM
KOTOPOro CYMTAETCS NepeMeHa UK XXe OCTaHOBKa NPaBOOTHOLLUEHUS, MOTOMY YTO 34€eCh
HaJINLLO HAaJ0OHOCTb B HA/IMYUKN CBSI3bIBAIOLLLErO CTOPOHbLI FPaXK A4aHCKOro
NPaBOOTHOLLEHUSA. KOpUANYEeCKMiA COCTaB, OPUANYECKMM MOCAEeACTBUEM KOTOPOro
CTaHeT nosiBNeHne, K npuMmepy, obecneynTenbHoro obelaHns, HaCToATeNbHO NPOCUT
NPUCYTCTBUSA rNaBHOro 0653aTe/IbCTBEHHOI0 NPABOOTHOLLEHUA 1 eLle CHUTAeTCs

TPYAHbIM.

Te lopuanyeckme CoCcTasbl, CKOMJIEHNE KOTOPbIX HE HAaCTOATEIbHO NMPOCUT MNPUCYTCTBUSA
noaobHoro "ycnoXxHswLero" ero COBMeCTHOr0 Nnocbisla Kak rpakaaHckoe
NnpaBoOTHOLLEeHNe, abCoMOTHO, OTHOCATCA K 0BbIYHBIM IOPUANYECKUM COCTaBaM. Tak,
0ObI4YHbIM CTaHET IPUANYECKUIN COCTaB, PUANYECKMM NOC/IeACTBUEM KOTOPOro
CYMTaeTCsa NOosAIBJIEHME M1aBHOIM0 rpaKAaHCKOro npaBooTHoLWweHUs. MNpu faHHOM
OFPOMHOE YUCJIO pUNANYeCcKNX akToB , BXOAALWMX B HE3ATENIMBLIN IOPNONYECKNI



COCTaB, UMeeT BO3MOXXHOCTb YKa3blBaTb TOJIbKO O TOM, YTO OH OFPOMHbIN , HO HE O TOM,
YTO OH TPYAHbIN.

B-TpeTbux, B I'IpOFpeCCI/IBHOIZ NNTepaType BbiICKa3biBaeTCA nged o TOM, 4TO
ropnanyeckme CoCtaBbl MO HPpaBYy CBA3N MEX lOpnagn4eCckKnMmun rnpeueneHTamMm
pa3nensdarTCcd Ha cBobogHble, CBA3AHHbLIE N CMELLAHHbIE.

BakaHTHbIN lOpUANYECKUA COCTaB AaeT cobon COBOKYMHOCTb IOPUANYECKNX PAKTOB,
MeXXOy KOTOpbIMM eCTb cBOBOAHasA accoumaums: hakTbl MMEK-T BCE LWIAHChI
CKanameaTbCsA BO BCAKOM nopsankKe, KOTOPbIA He perfaMeHTUpoBaH HOpMOW nNpasa, a
CBSAA3aHHbIN IOPUANYECKUA COCTaB NpeanonaraeT nog cobon COBOKYMHOCTb IOpUANYECKUNX
hakKToB, MeXy KOTOPbIMU €CTb KPaTKOBPEMEHHAs 04epenHOCTb U CTporas
NOAHEBOJIbHOCTb, NpuecTBMe (hakKToB Cly4aeTCHd B CTPOro KOHKPETHOM nopsgke.

K npumepy, 3aK/Jl04eHNE KOHTPaKTa Ha Toprax y4mTbiBaeT nocsenoBaTesibHOe
BOMJiOWEHNE psAda NOCTYNKOB , KOTopble 0643aHbl COBEpPLLUATLCA B MPeayCMOTPEHHOM CT.
447 TK PO nopsagke. CBA3aHHbIM lOpUaN4YeCKMM COCTaBaM 3a4acTyo- NpuUcyLl, s ekT
noraoweHus. B pacCMOTpPEHHOM paHee cnyyae npouenypa peweHns KoHTpakTa
YYUTbIBAET Ha3Ha4YeHMe 1 noayyvyeHme ohpepTbl U akKLenTa, KOTopble B pe3ynbTaTe
rnoraowatoTca hakTopoM CoBMageHUs BOJIN U BOSIEU3bABIIEHNS CTOPOH - COBEPLUEHNEM

rpa>kK4aHCKO-NMpPaBoOBON COEJKW.

MNepeMelaHHbIN PUONYECKUIA COCTaB €CTb COBOKYMHOCTb lOpnanNYecknx pakTos,
accoumaumsa Mexxay KoTopbiMyM YacTUYHO cBoBoaHas, @ YHaCTUYHO CBA3aHHas.

9TuM obpa3oMm, pugnyeckmne akTbl B FpakaaHCKOM NnpaBe MMe-T BCe WaHCbl ObiTb
KBanM@MLUMPOBaHbI MO pa3HbIM NpUYnHaM. Takum obpasom, B HOpMe npaBa 06s3aHbl
6bITb HAMPsAMYI0- 3aPUKCMPOBAHbI BCE TUMOBbIE YCJ/IOBMS, KOTOPbIE BaXXHbl A1
NpULIECTBUA NPeayCMOTPEHHbIX aHHOW HOpMOW pe3ynbTaToB. Hanbonbluee
pacnpocTpaHeHne TUNM3aunm lpnandeckmnx aktTos obpasoBano nx gefieHne Ha
NpPaBOMEpPHbIE aKTbl U MOCTYMKK , HENPABOMEpPHbIE aKTbl U MOCTYNKW N cobbiTus. Kak pa3
JaHHas Knaccudumkauma n byneTt npMMmeHeHa Aasblue B KypcoBon paboTe.

2 Opunpunyeckme AerCTBUA KaK OCHOBaHUSA
BO3HUKHOBEHUS, U3MEHEHMUA U NpeKpaleHus
rpa>kgaHCKUX NPaBOOTHOLUEHUM



2.1 NpaBoMepHbIe OpUANYEeCcCKMe AenCcTBUA Kak
OCHOBaHUA BO3HUKHOBEHUA, USMEHEHUA U
npexKkpalw,eHUus rpa>kaaHCKuxX NpaBoOOTHOLUEHUN

MeXay NepeymcsieHHbIX paHblLe NPAaBOMEPHbIX PUANYECKNX AENCTBUA, OTHECEHHbIX K
topnandeckum aktam, 6onee 06bl4HBIMU A9 FPaKAaHCKMX NPABOOTHOLLEHWA
cYMTaloTCA caenkn. BcnepgcTeme 3Toro, cCHMTaeTCs, YTO CAeJIKa B FpaXKAaHCKOM rnpaBe
BbICTYNaeT Kak BeayLMii rpakaaHCKo-NpaBoBoOM lopnanvyeckmin pakT.

3aKOH BblaenseT onpeaeneHne caenok, coobpasHo cT.153 'K caenkamm cornawatoTcs
BO34ENCTBUA JIOAEN N IOPNONYECKNX NNL, HAaLeNleHHble Ha YCTaHOBNIEHME, NepeMeHa
NN XXe OCTaHOBKA FpaKgaHCKNX NpaB nUaun e obAa3aHHOCTEN.

Coesnka - 3To AeNCTBUe BOJIeBOE, COBEPLLEHNE KOTOPOro Noapa3syMeBaeT MpUCyTCTBME Y
Cy6beKTa KOHKPETHOro 3Ha4YeHns CO3HAHUSA U BOJIN, MO3BOSIOWMX 3TOMY JINLLY
O0TAaBaTb A0KMAM B COBCTBEHHbIX AENCTBUSAX U YNPaBASATb CPeacTBaAMM AESHUAMN,

CyTb coenkun opopmnsato-T ceoboa v BosiensbsaBaeHne CTopoH. OrnasseHne Bon
CybbeKTOB caoeNKu CKaabiBaeTcsa non BO34eNCTBUEM COLUMANbHO - (PUHAHCOBbLIX
MOMEHTOB. BonensbsasaeHme - Bbipa)KeHne BoJIM LA BoBHe, 6arogaps KOTOpoMy OHa
ABNSAETCA LOCTYMNHOW OJ19 BOCNPUATUSA UHBLIX NUL. BonensbsasrieHne - BaXKHOe BeLeCcTBO
COeNKU, C KOTOPbIM, KaK NMpasusio, CBA3bIBAIOTCA lopuandeckmne pesysbtaThl. Kak pas
BOJIEM3bSABJSIEHNE KaK HAapY>XHO BorsiouweHHasa ceobona nmeeT BO3MOXKHOCTb ObITb
rnoaBeprHyToOMN NpaBOBOW OLLEHKE.

BpemeHaMu caesika NopoXKAaaeT NpPaBoBble pe3ysibTaThbl NPU HAJIMYUN HE INLLb TOJIbKO
BONIEN3BABJIEHMS, HO U BO3LAENCTBUA Mo Nepegaye umyllecTtsa. K npumepy, coenka
napeHuns 6araxk NosiBASIeTCS N3 COOTBETCTBEHHOIO BOJIEN3bSABIEHUS OAPUTENS 1
oapseMOro 1 BoO34eNCTBUSA Mo nepepaye ogapsieMomy camon 6araxk. MeTonbl
Bblpa>keHus, yKpernaeHnsa nim Xe 3a CBMAETeNbCTBOBAHUS BON CYyOBHEKTOB,
COBepLUALWLMX NO3NLMI0, MMeHYIOTCA hopMamm caenok. Ceoboaa nMeeT BO3MOXXHOCTb
ObITb NMPOSAB/IEHA BO BCEBO3MOXXHbIX (DOPMaX, 0 4YeM peyb byaeT Huxe.

3agayva, npecsenyemMas CybbekTamum, COBEPLUALLMMM MO3ULIMIO, BCAKUIA pa3 MMeeT
NpPaBOBOW HPaB - NOKYMKa NpaBa NpuMHaAJeXXHoCcTu 1 T.4. O3HaYaeT, caesikaMmun He
CYNTAIOTCHA BHYTPEHHE - AOMalUHNEe CornalleHns, He npecsenytollme rnpaBoBon LEeNu.



Ob6bl4Hasa ona NnpenocTaBsieHHOro obaMKa coesiok NpaBoBas 3ajadva, U3-3a KOTOPOWM OHa
coBepluaeTcs, umeHyeTcs 6a3onm caenku. basbl coenok MoryT 6biTb NErUTUMHBIMU U
Ba>KHbIMW.

tOpuanyeckme pesynbTaThbl, obpasylowmecs y CcybbekToB BCAeACTBME COBEPLLUEHUNS
caenku, npegnonaratoT cobon ee NnpaBoBOM UTOr. 3agada M NPaAaBOBOW UTOr He
coBMafaloT, Korga B QopMe COENKN COBEPLUAOTCA HEMPaBOMEPHbIe BO3AENCTBUSA. MNpwu
COBEpLUEeHUN HEMPaBOMEPHbLIX MOCTYMNKOB B hopMe CAeN0K HacTynatoT pe3ybTaThbl
npenycMoTpEeHHbIE 3aKOHO4ATE/IbCTBOM Ha C/ly4Yall HENPABOMEPHOro NOBeAEHMUS, a He
Te pe3ynbTaTbl, NPULLECTBME KOTOPbIX CTPEMATCA CTOPOHHbI.

FOpunandeckme uenmn (0CHOBaHMS CAENKMN) HEBO3MOXXHO OTOXAECTBSATb C COLMANIBHO -
(hbMHaHCOBbLIMU LenaMn cybbekToB CAENKN, T. K. BO-MEPBLIX, NepBas U Ta XKe CoLnabHO
- (pHaHCoBa#s 3aa4Ya MMeeT BO3MOXXHOCTb OblTb AOCTUIHYTa Yepe3 peanmsauunio
BCEBO3MO>XXHbIX MPABOBbIX LieNeil; BO-BTOPbIX, CaM (haKT MPOTUBOPEYNS COLINAbHO -
(pMHaHCOBbLIX Lenen cybbekToB, COBepLUAOLWMX BO3AENCTBUSA B (hOpME CAENKM,
3aMHTEPECcOBAHHOCTSAM CTpaHbl 1 obuiecTBa paboTaeT 6a3ol NpU3HaHUA
HEenpaBOMEPHOCTN TAaKOBOIro BO3AENCTBUSA .

FOpnanyeckme uenm coenku Hy>KHO pasm4yaTb OT MOTMBA, MO KOTOPOMY OHa
coBepluaeTcsa. MOTUB KakK OCMbIC/IeHHasa HagobHOCTb, OCMbIC/IEHHOE NMobyXxaeHne -
TONbKO (pyHAAMEHT, Ha KOTOPOM MOABASETCA 3agava . Bcneacreme 3Toro MOTUBSI
ToNbKO NobyxaatT CybbeKTOB K COBEPLUEHUNIO CAENKMN, He paboTaloT ee NpaBOBbLIM
KOMMOHEHTOM, TakKMM CYUTaeTCs NpaBoBas 3agava - 6asy caenkn. HeTo4HOCTb MOTMBA
HE NMeeT BO3MOXXHOCTb BO34ENCTBOBATb Ha peasibHOCTb cAeNkKn. Ho CTopoHbI No
[OroBOpPY CTOPOH MMeI-T BCE LWAHChl MpuaaTb MOTUBY NPaBOBOE BENNYNHY. B faHHOM
c/Qly4ae MOTUB OeNlaeTCs yC/I0BMEM - COCTABAAOLWMX COAEPXKAHNSA COAENKMN.

Chenka - nMWb TONIbKO NMpaBOMepHOe BO3AencTeme , bezynpeyHoe B COrslacoBaHnm C
npuTaA3aHnamMmM 3akoHa. Caesnka, besynpeyHas B CoOrnacoBaHuUm C NpUTA3aHUSAMM 3aKOHa
peasibHa, T.e. CO3HAeTCS BO3MOXKHO UMELLMMCS IopuaAnYeCcKuM pakTom, NopoamBLLINM
enaemom cybbekTamMum caesnkm npaBoBown pesynabTar.

[na BepHOro ysacHeHns Bcex oTaeNIbHbIX 06/IMKOB CAEI0OK Ba)XHa X Hay4Has
Khaccupmnkauma:

1. Coenkn ogHOCTOPOHHMNE, OBYCTOPOHHNE U MHOMOCTOPOHHMKE.

MpenocTaBneHHas Knaccmpukaums yuyteHa B cT.154 TK n 6a3mnposaHa Ha
KOJIN4EeCTBEHHOM CMMNTOMeE. B 3aBUCMMOCTK OT Takoro csobofa CKOJIbKNX CTOPOH



OTblCKaJsla CBOE Bblpa)keHune B caenke, pasrpaHnynMBatoTCs 0A4HO-, ABY- U
MHOIrOCTOPOHHMeE. MoHSATME CTOPOHbI B CAEJIKE HE UOET MO CTOMNaM OTOXAECTBASAThL C
MHeHuneM ee YneHa. K npumepy, B OroBope Kyrnjau - Npoaakn nMeto-T BCe LWaHCbl bbiTb
JNWb TOJIbKO AiBE CTOPOHbI - KJIMEHT 1 TOProBel, AaHHbIN KOHTPaAKT BCAKUNA pas3
ABYXCTOPOHHWUI, @ NPUHATb Y4aCTUEe B €ro COBEPLUEHNN MMEKT BCE LLIAHChI TPU UK XKe
6onbwe nuu. OQHOCTOPOHHUM ABAAETCS CrOBOP, B KOTOPOM MNposiBsieHa cBobona onHom
CTOPOHbI. N8 NPULLIECTBUS NPeayCMOTPEHHbIX 3aKOHO4AaTeNbLCTBOM MPaBOBbIX
pe3y/ibTaTOB XBAaTUT XKeJIaHMS TOJIbKO OAHOM CTOPOHLI. K npuMepy, AyXOBHas.
[BYyCTOpPOHHSS cAenka - CAefika, B KOTOPOW BbiparkaeTcsi obotofHaa ceobona oByX
CTOPOH, YHaCTBYOLLNX B caesike. DTN caesnkun, roe 6osblie 04HON CTOPOHbI, Ha3bIBalOTCS
norosopamMu. K npuMepy, KOHTPaKT 3aliMa.

MHOrOCTOPOHHME - 3TO CAEJIKW, B COBEPLLUEHUM KOTOPbLIX NPUHUMAIOT posib 60sblle ABYX
CTOPOH. K npuMepy, KOHTPAKT O COBMECTHOWN OeATeNbHOCTN.

2. Bo3me3gHble n 6e3Bo3Me3gHble CAoENKN.

Bo3me3gHas caoenka - caesika, B KOTopon npsiMble 06593aHHOCTM OQHOM CTOPOHbI
OCYLLEeCTBUTb KOHKPETHble BO34EeNCTBUA OTBEYaoT BCTPEYHbIM- A0JIT MHOW CTOPOHbI MO
npeanocTaB/IEHNIO BEWECTBEHHOro N nHoro bnara. B 6e3Bo3mMe3gHon coenke 4onr
npenocTassieHUs BCTPEYHOro ybnakeHusa MHou CTOPOHOW OTCYTCTBYeT. Bo3me3aHble
CAEeNIKW NMeIOT BCe WaHChl 6bITb UL TOIbKO ABYCTOPOHHUMU. OOHOCTOPOHHME CAESKN
BCAKNIM pa3 be3Bo3Me3HblI.

Bo3mMe34HOCTb CAENIOK MMEeeT BO3MOXXHOCTb NpeaonpenenaTbCs NX NpPUpoaon Uan xe
corsalleHnemM CTOpoH. Bo3amMe3aHOCTb B cAesIKke MMeeT BO3MOXXHOCTb Bblpa)kaTbCs B
nepenave cpeacTs, NPeaoCTaBNEHNN BCTPEYHbIX MPEensIOKEHUN, BbIMOAHEHUN paboThl K
T.0..

3. KoHCeHcyasibHble N peasibHble COEeNKU.

KoHceHcyasibHasa caesika - cAesika, KOTopas SB/SAeTCs 3ak/Il04eHHOM C MOMEHTa, Korga
CTOPOHbI f06UNNCL Mexay cobol cornalleHus rno BCEM ee Ba)KHbIM YCJIOBUSIM U 06/1eKu
ero B TpebyeMyto- 3aKoHOaTeNLCTBOM (hopMy. MNpenocTasneHune sewm, 6esynpeyHoe
BO3/4eNCTBME NCMOJIHAETCS C LieJiblo UX BbINMOJIHEHUSA. KOHCEHCYalbHOW cYUTaeTCA
CroBOp KYMNJu -NpoaaMu.

Ins nosiBNeHNsA peanbHOW CAENIKW MepBOro coraaweHnsa Mmano. Hy>xHo eLwé
npenocTaBsieHMe BeWm o gHUM YeHOM ApyroMy. JInlb TONbKO, KOrga uMewT
npocTpaHcTBO oba hakTa - AOCTUTHYT AOrOBOP W NepefaHa Bellmua , caeska siBnsieTcs



3aKJIlo4eHHOW. K npumepy, 4OroBop 3aMa AEeNCTBUTE/IbHasa cOesKa.
4. Kay3asbHble 1 abCTpakKTHblE COENKN.

Jliobas coenka cogepXxuT npaBoByto 6a3y - NpaBOBYIO 3a4a4vy, K LOCTUXKEHNIO KOTOPON
CcTpeMaTca cybbekThbl. I3 Kay3anbHOM COENKN BUOHO, KaKylo NpaBOBYIO 3aJa4a OHa
npecneanyetT. PeasibHOCTb Kay3a/lbHOW CAENKN CTaBUTCS B NOAHEBONILHOCTbL OT €€ Luenun -
3afa4a obsA3aHa 6bITb NETMTUMHON U AOCTMXXUMON. Tak, HegencTBUTeNbHa caenka,
B6e3ynpeyHas C uesnblo, 3apaHee HENMPUATHON 3aNHTEPECOBAHHOCTSAM CTPaHbl U
obuwecTBa.

A6CTpaKTHbIe COENKN Kak 6ol OTOpPBaHbI OT cobCcTBEHHOMN MPUYNHBLI.

ABCTPaKTHOCTb CAEJIKM 3HAYUT, YTO ee peasibHOCTb He HaXOAUTCSA B 3aBUCMMOCTU OT
NpUYuHbl - uenn caenkn. Obpasvyunk NnoaobHbIN coenku - Bekcesnb. Bekcenb nmeet
BO3MOXXHOCTb ObITb BblaH MPn COBEPLUEHUN BCAKUN COEJIKU U MOASIEXNT OornjaTe IULOoM,
BblAABLUMM €ro, a NepeBoLHON BeKCeb eWeé n amuamuy, nognmcasLlinMm BeKceb Nnpu ero
nepepade. Bekcenb abcTparnpoBaH, oTBJ/iIe4YeH OT peasibHOW NPUYUNHBI.

5. ObblOeHHbIE N YC/IOBHbIE COETKW.

B 06bI4HbIX coenKax NpuwecTBUE Npas 1 noseneHne o693aHHOCTEN, MO COBOKYMHOMY
npaBuy, Cly4aeTCs UM B MOMEHT COBEPLUEHUS CAENKWN, UK HYepe3 onpeaeneHHbIN
nepuon BpeMeHW.

YCNOBHOWN K& MMEeHYeTCs CcAesiKa, lpuanvyeckme pesynbTaTbl COBEPLUEHNA KOTOPON
CTaBATCS B NOOHEBOJIbHOCTb OT KAKOro - TO YC/IOBUS , KOTOPOE MMeeT BO3MOXHOCTb
6bITb NN Xe He BbiTb B byayuieM. Coenka He MMEET BO3MOXXHOCTb SABNATbLCS
OTHOCUTENILHOW , B C/ly4ae ecnm obo3HavYeHHoe cobbiTre NPULLIO K MOMEHTY ee
COBEpPLUEHUS UJIN )Ke BeAOMO, YTO OHO HaCTynuT.

YcnoBume xapakTepulyeTcs HeonpeneseHHOCTbo- ero npuwectemns. CToOpoHaM B cAesKe
He 0653aH0 ObITb N3BECTHO, HACTYNUT WM XXe He HacTynuT B byayuem cobbiTne,
BKJIIOYEHHOE B MO3MLMIO B Ka4ecTBe obcToaTenbCcTBa. Bkaoyaemoe B No3nuuto
obcTosaTeNnbCTBA HE HAOJIEXXMUT BO3parKaTb HN 3aKOHY, HA MOpPaJibHbIM OCHOBaM
obuiecTBa.

NoaknoyeHne B Nno3munto ob6CcToaTensCTBa pa3pewaeT cybbekTaM NnpnuHMMaTb BO
BHUMaHME BCEBO3MOXXHbIE YCIOBUS, KOTOPbIE MMEIOT BCE LWAHChl HACTYNUTb B By ayuiem
(nepeesn n Tak panee).



Choenku, coBeplLUeHHble Mo YCJI0BUEM, HE CTOUT OTOXXAECTBASATL CO CAESIKaMu,
COBEPLUEHHbLIMM C YCJZIOBMEM, KOTOPOE CHNTAETCSA HEe Iopnan4Yecknum hakTomMm, a
COCTaBNAOLWEN COOEP)KaHNSA COOTBETCTBEHHOWN CAeNKW. Tak, B C/ly4yae eC/in CTOPOHbI
[I0roBapunBatoTCs 0 nepenaye B 6€3803Me3HOE NCMN0JIb30BaHME NULLYLLEN MALLUUHKMN C
YCJIOBUEM, YTO JINYHOCTb, MOJYYMBLUAS B UCMOJIb30BaHME 00beKT, byaeT 3aHUMaTbCs
YUCTKOM N CMa3KOM MalUNHKW, TO 3TO HE O3Ha4YaeT , YTo TyT yCJioBHas caenka. [Jorosop
0 TexobcnyxmBaHum obbeKTa nepengadn CHNTaeTCs OQHMM U3 COCTaABAAOLWMX 0ObIYHOrO
[orosopa.

3aKOH pa3sin4aeT ABa BUAa yCﬂOBMIZ - OTJlaraTeJibHble N OTMEHWNTEJIbHbIE.

B cornacoBaHnm 4. 1 c1. 157 K coenka ssBnsieTca 3akJIt0O4eHHOW MoA oTAaraTesibHbIM
yCNlOBUEM, B CJ/lyHae ec/in CTOPOHbLI MOCTaBUAM NosBJeHME npas N obAa3aHHOCTEN B
MOAHEBOJIbHOCTb OT MPULLECTBUSA WU XKe He npuiecTens obctoaTenbCTBa.

Ha ocHoBaHuK 4.2 cT.157 TK crosop AsnseTca 6e3ynpeyHon nog oTMEeHUTESIbHbIM
yCNoBMEM, B C/ly4ae eCsin CTOPOHbI MOCTaBUAN NpekpaleHme npas u obsasaHHOCTEN B
NOAHEBOJIbHOCTbL OT €ro NpPULIEeCcTBUA WIN XXe HeHacTynaeHus. Tak, K npuMepy,
paboTonaTeNb CAaeT YaCTb KOMHaATbl B NOAHaeM NoJ yCJ0oBMEM, YTO NOAHAaHUMaTEe b
obs3aH cTaHeT BbICBOOOANTL 3aHMMaeMoe 34aHuve, B CJlyvae ecin nogbenyT
POACTBEHHUNKMN KBapTUpoCbeMLLMKa, paboTatowmee Ha Cesepe. OTum obpasom, Ans
paccMaTpuBaeMoro 06simka oTHOCUTESIbHbIX COEN0K CBOMCTBEHHO, YTO NpaBa 1 npsMble
0053aHHOCTN CTOPOH NOSABAAIOTCSA B MOMEHT COBEpPLUEHUS CAESIKU N eCTb A0 Tex nop,
MoOKa >Xe He HaCTyMnuT ycJioBue.

Takum obpa3oM, NpaBoMepHbIe A4ENCTBUA CYyOBbEKTOB rpa)KAaHCKNX NMPaBOOTHOLLEHNI
BbICTYMalT Kak Hanbonee MHoro4YncneHHole pnandyeckme gaktol. OgHaKo HEe MeHee
3Ha4YUMbl U Te 06CTOATENLCTBA, KOTOPbIE CBSA3aHbl C FPa*K4aHCKNMMU
rMpaBOHapPYLUEHNAMMU.

2.2 HenpaBoMepHble lopuanyeckue 0encTBus Kak
OCHOBAHMUA BO3HUKHOBEHUSA, U3SMEHEHUA "
npeKpaweHUs rpa>k4aHCKUX NpPaBoOOTHOLUEHUM

B MPOTUBOIMOJIOXKHOCTb PpaCCMOTPEHHbIM 003BOJIEHHbLIM ,D,eI7ICTBVIF| Hen0o3BOJIEHHOEe

nencteune, nNo aspkomy onpegeneHunto B. . CnHanckoro, "npuHagnexxunT K
MaToONOrNYeCKUM NOSABIEHUAM LWITAaTCKOro obopoTa". OH aKLEHTUPYET BHUMAHNE, YTO



BCSIKOE He03BOJIEHHOE AENCTBUN CTAHET IOPUANYECKUM OEeNCTBUEM, HAaNpUMep Kak
TAHET 3a Cobon Te UNKn XXe NHble pesybTaThl .

Hepno3BoseHHoe lopuanyeckoe AencTBne ecTb To AeNCTBME, KOTOPOE CYMTAETCS
NPOTMBOMPABHbLIM. /I TyT NOABNAETCA BOMPOC: 4TO CTOUT BOCMPUHMMATL Mof
NPOTMBOMPABHOCTbIO- HEA03BOSIEHHOIr0 AENCTBUSA?

NMpoTuBoNpaBHbIM AencTBneM, 6€3 COMHEeHUs, CHUTAeTCA 3TO AeNCTBUe, coBepLUeHne
KOTOPOro HanpsaMUK 3anpeLlaeTcs 3aKOHO4aTeNIbCTBOM B HTO U XKe Apyron popme
(NpsamMon 3anpelleHne, BO3JI0XKEHNE IOPUANYECKUX NPAMbIX 0693aHHOCTEN OCYLLEeCTBUTb
MOJNIOXKNTESIbHOE BO3AENCTBUE, YCTAHOBJIEHVNE HAaKa3yeMoCTU OEeNCTBUA N ApP.). Takum
obpa3oMm, nog AencTBMeM TYT MOHMMAETCS He JINLb TOJIbKO MHTEHCUBHOE COBEpLUEHNE
OEeNCcTBUSA, KOTOpPOE HanpsAaMUMK 3anpellaeTcsa 3aKoHo4aTe/IbCTBOM, HO U MaCcCUBHOE
YKJIOHEHNE OT COBEPLUEHNS BO3OENCTBUSA B TEX C/IyHasaX, KOrga 3akKoH HanpsaMunk
HaknaablBaeT Ha CybbeKkTa 4O COBEPLUEHNSA TaKOBOro AENCTBUA.

Me)xay NpoTUBOMPaBHbIMU OENCTBUAMUN, UMEKOLLUMWU BENYNHY IOPUANYECKOro akTa,
KaK NMpasuno, BblOenso-T NpUYINHEeHne Bpena ApyromMy amuy n HeocHoBaTesibHoe
oboraweHune (n/n.6-7 n.1 ct.8 IK). BnpoyeM, B MOLLb rOCMOACTBa rPa>kgaHCKO-NPaBOBbIX
corslalleHnn n gpyrux coenok, 6onbwoe BHMMaHMeE 3aCiy>XMUBaT MOJIOXKEHUS O
HenencTBUTENbHbIX CAENKAaX.

BeeneHue 3

FO-pnonyeckmm hakT KOHLUEMUUWN - OAUH U3 BaXXHbIX N OCHOBHbIX B 'pa)KAaHCKOM
Kogekce.TeM He MeHee, 3TO NOHATME aKCMOMATUYEeCKON Teopun 1 cTtan, no CyuecTBy
"3acTon".lNMepexon K PbIHOYHOM SKOHOMMKE, COLUMANIbHBLIX 1 SKOHOMUYECKUX OTHOLLEHWN,
pedopMupoBaHmne pyHoaMeHTasibHble U3SMEHEHUSA B YHAaCTHOM MpaBe B CBA3U C
Cepbe3HbIMN N3MeHeHnsaMIN B pa>kgaHCKOM Kogekce.2Tu obctoaTenbCcTBa, 661710
MPUHATO pelleHne 3aMHTepPeCcoOBaHHOCTb B TeMe, KOTopas NpefoCcTaBfAeTCs.

MpaBa 1 0693aHHOCTM BHELLUHEro BMAA rpa>kgaHnHa, KOHQUrypaumm um
MPON3BOACTBEHHbIM MPUYNHAM - KypCcoBoW paboTbl TeMy, Ha4an paboTaTb COCTOAHUE
(pa>K4aHCKOro Koaekca o-puanyeckoro akTa.

Llenb nnaHnpoBaHus, npasa, bb1s1 MpaBoBOM aHaIN3 0OWENPUHATON KpUTEpUS
WHTepnpeTaumuio- U NCNosib3oBaHWe.B pe3ynbTaTe, OH NpuMeHseTcs, paboTy
TeopeTn4ecKkoro rpa>kgaHckoro rnpasa, 1 npasa.

Taknm obpa3om, 3agayva Ha3Ha4veHa.

- BCeCcTopoHHUIN 0XBaT MOJIOXKEHNN, Kacalo-LLMXca pakTa npasa Npa>kgaHCKOro Kkogekca.
- PackpbITne 10-pnany4eckoro akta CUCTEMbI Fpa>KAaHCKOro rnpasa.

- BHeLwHnn Bna, KNo-4eBble 0COBEHHOCTU 3aKOHHbIX I0-PUANYECKUX OENCTBUN B



KavyecTBe NPUYMHbI 015 HACTPOMNKN NMpeKpaLlaeT OTHOLWEHNS MeXAy rpaKaaHCKUM.

- BHeWwHM BnpA rpa>xgaHCKuUX NpaBoOOTHOLWEHUN, KOHpUrypaunm n 0CHOBHbIX
0CcobeHHOCTEN HE3aKOHHbLIX AENCTBUN KaK B KOHLE MPUYMHE.

- BHeWwHM B1A rpa>x4aHCKo-NpaBoBOro OTHOWEHUSA, KOH(Urypaumm, n B KOHUe pasyMma,
PacKpbITUA I0-PUONYECKOro AeNCTBUSA.

N3 1o-puanveckoro pakTa TPYAHO 3TO 0O4E€Hb C/IOXKHbIM M MHOFOFPaHHbIN, MOTOMY 4TO
BbIHY>XEHbl MepecMoTpPeTb AJ19 BCeX aBTOHOMHbIX COPTOB, KYpCcoBOoM paboTbl, 4TO 6b1s10
npenocTaBsIeHO ero orpaHN4YeHHOM furana3soHe, CBA3aHHbIe C -pPUAnNYecKoro akrta 370
He BO3MO>XHO, 4TObObl OXBAaTUTb BECb CMEKTP BONPOCOB, 4TOObI ObITL.B pe3ynbTaTe OH
bynet nmeTtb geno 6osee BaXKHbIM, HEM TOJIbKO OCHOBHbIX MOJIOXXEHUN.

OcHOBHas 4acTb

Hoknan eHepanbHOro cekpeTaps 0 -puanvyeckmnx akTos B [ pa>kaaHCKOM KoLekce

OcobeHHOCTU 1o-puanyeckmnx akToB onpenesieHnin n rpa>KjaHCcKoro rnpasa

He Tonbko BO3gencTBue Ha egnHuuy Mpa)KgaHCKOro Kogekca, Bce npasa, BJacTb, YTOObI
obecneynTb UX C NMPaBOBbIX CPeACTB ANS onpefeieHHbIX MpaB YJ1eHOB N NPSMON
OTBETCTBEHHOCTU N peasin3aumnm npas 1 3aliUTbl NPOLAXXKW UMyLLeCTBa 3TO AaThb.

TeM He MeHee, Hann4me obLEeNnPUHATON 3TaJIOHHBIM YaCTHOrO NpaBa eLlle He CO34aHo
npasa n 0643aHHOCTN NPOAAXKN HEABVMKUMOCTU.YTObbI caenaTb 3TO, Bbl AO/KHbI ObIThb
oCBeOMJIeHbl O NPUBLITUN NPaB KOHKPETHOro cobbITUS TeKyLLero Ha3blBaeMblX
Io-pnanydecknin pakT B nuTepaType.flossneHune npas n 06Aa3aHHOCTEN, USMEHEHNE NN
KOHeL,: B OTHOLIEHNN BEPXOBEHCTBA 3aKOHa, OHM OyAyT reHepupoBaTb NPaBoOBOM
pe3ysibTarT.

YacTHOe NpaBo, N OH CKa3aJsl, YTO eCTb OTBETCTBEHHOCTb, I0-puanNYecknin pakT oTTyna B
kKayecTBe 6a3bl, C TOYKU 3peHns -puandeckon, ol nepefaH B KayecTBe Ha3BaHUA
3TOro 3akoHa.Hann4ymne B Ha3BaHMW, NepeBO34YUNK MOJly4aeT CBOE 3aKOHHOE MPUYnHY
npasa, 3TO 3HAYUT, YTO Yy BaC eCTb BO3MOXXHOCTb, 4TOObI NpeTeHA0BaTb Ha peann3aunio-
1 3awmnTy.Bo MHOIrmMx cay4vasax, TepMumH "Ha3BaHme 6bIJ10 NCNOSIb30BaHO B
XapakTepuctuke" npas cOOCTBEHHOCTU, HO OH MO-MPEeXHeMYy LenecoobpasHo B 06nacTu
0653aTeNbLCTBEHHOr O NMpaBa, a AyX MPUHALIEXNT.

YT06bI 06BACHNTL, KOraa ecTb NOTeHUMan cynebHonm npakTmke, Xo4eT yCTaHOBUTb
3aKJI0-4eHnA cyaa pakKTUYeCcKoe COCTOAHUE OTCPOYKN NUCTLY YTBEPXAEHMSA O cO34aHUN
I0-pNANYECKOro pakTa, 4To 3TO He BbIJI0 NPUHATO BO BHMMaHWE, YTO UMEe-T 3aKOHHOoe
B/INSAHME 4TOObI, TakuM 0b6pa3oM, NPUHATb OCHOBHbIE KpUTepuun | Npon3BOACTBO,
y4nUTbIBas, 4TO He Obl1o cyaa He 6b1J10 BO3MOXKHOCTM pacCMOTPETh NpenmyLLecTBa 3Toro
TpeboBaHus, ona Toro, 4Tobbl yCTaHOBUTL (PakT Ha/IMYMA AENCTBUTENIbHOIO 3Ha4YeHne
Kak B HeobxoanMbIx ciydasx, 3TO He TaKk.



pa)xgaHCTBO BCcAkmm pas, Korga KTo npas obpa3oBaHHbIE B COOTBETCTBUN C
NCMONHEHNEM, 4TOObl MMeTb BO3MOXXHOCTb peasin3oBaTh CYLLECTBYO-LWMEe CUMbI, NpaMas
obs3aHHOCTb NnogaepxxmeaeT.MHorga npaman o6a3aHHOCTb HUX 06A3aTeNbCTBO B
HEKOTOpPbIX CyYasaXx, 4ToObl pacCMOTPETb KOHKPETHbIE NMpeaMeT 3aKOHa (KOTOopbIn
3a60TUTCA BO BpeMsi KOHTpPaKTa, unu nto-6on apyron obelaHmne 3Tux ob6a3aTenbCcTs),
(HanpuMep, BCe B nncTbax, oH byneT nexxaTb Ha HEOOXO4UMOCTUN) HeonpenesieHHOro
4yucsa 4esI0BeYEeCKOro Bbl XOTUTE, YTOObI YKJIOHATLCA OT HEro, MOTOMY Y4TO HapyLaTb
npasa cobcTBeHHMKa.KoHAMLMOHED - NpAMO -1 rpynna, OHW ABASA0-TCA 6onee Wupoknn
CNeKTpP 3aWnTbl, U31y4aTb ABe rpynnbl Npas, Ha3biBalo-TCA 6e3yCcnoBHbIMN.

BHewWwHWn BUO 0OCHOBOW NpaB 1 06s13aHHOCTEN rpakaaH, BO MHOMMX Cay4Yasx, 3TO
cyuTaeTca hakToOM NPaBOBOW U UX KOMOMHaUWN, Ha3bIBAETCA CJIOXKHbIE 0-pUanYecKme
hakKTbl U PaKTUYECKUI COCTaB ABNAETCA 0-pPUONYECKUM TEPMUHOM, HET.Hanpumep,
npsMoe COOTBETCTBME KOHKPETHbIE NMpaBa U ANS KOTOPbIX 0053aHHOCTb 3aK/I0-4UTb YXKe
KOHTPaKT Ha MOMEHT 3aKJ1lo-4eHns gorosopa (odepThl), Bbl AelaeTe npennoxeHue
NMJjaHoOB, COrnalleHnn, NoCTaBUTb NO3)Ke cornacue (cornacue) naptusa npnobperteHus
3as8BUTENIEM N HEMELJIEHHO 3akJito-4eHne 210 byneT.2To Korga geso oxoanTt o
TpeboBaTb KOHBEHLNM OT TaKOW perncTpaunmn ona BBegeHns B cuiy, rocyfapcrsa
perucTpaumm: 3To, BEPOATHO, cofepXaT (PaKTUYECKY- CTPYKTYPY U TpeTun ciy4dau.
FO-pnandeckuin hakT - Kak Boobuie B pacCafgHUK U BbIBOAbI, YTO MPUMEHEHMEe
CNOCOBHOCTM UCMOJIb30BaTb CrPaBeA/IMBbIA U PA3YMHbIV U MPUHMMAETCS KpUTepuin
(cTaHpapT) 3aKOHa, NPOBECTN BO3MOXXHOCTb MPaBOBOW OLLEHKW, ABNSAETCA MosBIeHne
06BbEeKTUBHOW peasibHOCTU.[IpyrumMmn cnoBamu, nosiBjieHne Kaknux-nmbo cnpaseasinBomn
I0-PULONYECKUX KOMMOHEHTOB, PEryINpYyo-T 3HaK, HE COOEPXUT YTO-TO TOJIbKO
COOTBETCTBYIO-LLMNA CUMNTOMOB.W HeraTuBHbIN "peasibHble OTHOLLEeHUS, cyLllecTeyeT
pa3pbiB BpeMeHN Mexay crefylo-wmMMm npouenypamMmum n lo-pnandecknx" aktopos
pa3suTuA ".Bo-nepBbixX - MpecTyrnjieHne, HapyLleHue 3aK0oHa - A NpeaCcTaB/o- Ha MOMEHT
ero coseplueHuns.lopoackme BnacTu, B Ka4ecTBe yKa3aTb He TOJIbKO npouecc, "...9ToT
npeueneHT aBnseTca "CKBoO3HON".

3aKOH B O4HOM NpecTynjieHnn, NpegyCcMoTPEHO, YTO He MMEKD-T BO3MOXKHOCTU ObITb B
COCTOSAHUM 0OBABUTL NPECTYNJIEHNEM, KaK NPaBuso, B HEKOTOPLIX C/y4asaXx, HO HeT
Mepbl, NPUHATbIE ByXranTepCcKUn y4eT, KOTOPbIA 3aKJ/I0-4eHHbIe B JINL0 BO3MOXXHOCTH,
OTHOCSALLMECA K ero CNoCobHOCTM 3TO 6b1S10, HO 3TO He uMeeT. "OH Npu3HaeT n
BO34eNCTBMe npeLeneHTHOro npaBa, OH HenocpenCcTBeHHO Co3haHHble npaBa u
06A3aHHOCTN, 4YTO, peryampoBaTb KapTUHY COLMaNbHbIX OTHOLIEHWA, Mbl 3aBUCUM OT
BOJIN CTpaHbI. "

N pasnnyHble warv npasuTesIbCTBO CBOEro CyLeCTBOBaHUSA NOCETUTENS OANH CyYan
TOT (PaKT, YTO OHU UME-T CNOCOBHOCTb NPUCNOCAabNMBATBLCA K KaXkKAOMY



yenoseky.lpnynHa 1 pa3Hnua B MPaBOBOM peryJimpoBaHNUN OTHOLLEHNN MeX Ay
Pa3HOCTbIO- MEXaHM3MA: pe3y/ibTaTbl TEX XKe YCNI0BUAX BO3AENCTBUSA Ha pa3finyHble
MeXaHM3Mbl MPaBOBOIr0 perynampoBaHus, 6bi1M pacCMOTPEHbI COOTBETCTBYIO-LLME
hakTbl.Tak, HanpuMep, onpeaeneHne Tekywen busHec-onepaumm rno ee ctatbe 2
4yrieHoB [(paka4aHCKOro Kogekca npusHaeT He3aBUCUMbIW, NPOAAXKWN OT NCMOJ/Ib30BaHUS
JINYHOr 0 pUCKa nmyulectsa paboTe, 4To NpmMbbINb ON4 Lesiern NOCTOAHHOro yaaneHus,
NMPOAYKT Bellen 3aperncTpnpoBaH B nopsagke, yCTaHOBJIEHHOM YTO OH MPeasioXuna Te
peanin3oBaH B NPEeAsIOXKEHHbIN Oblin Mexay HUMK.U3 onpeneneHns, o4eBUAHO, 4TO eCTb
paboTa 3a4a4n - npenmywecTBo (Npubbin); NpenmMyLecTBOM ABAAETCA PYHKLNS,
KoTOopas MoXXeT ObITb NoJly4eHa B pe3ysibTaTe npofaku nigenne nmeet 6onee BbIFrOAHO
nokynaTb.[TOKyNKa cnekynsayun onpenesneHns npuMeHeHns NpoaykKTa aBnseTcs
YFOJIOBHbIM NPEeCTYMNJIeHNEM N aKTOM NPOAa>kKn B CTapoM Koge.TeM He MeHee, Ha
CEerogHAWHNN AeHb, KYNNTb aKTUBHbIA YIO/IOBHOIO KOAEKCa, OHa He BKJItO-4aeT
06sa3aTenbCTBO Nepenpoiaku ans noaydeHma npubsinun.fpexae Bcero, 3To
BO34encTBME Yro/sIOBHOI0 KoAeKca B Lensax bonee npoaBMHYTON peanmsaunm n xopowme
MarasuHbl, He UMet-T KBangumkaumm, kak hakT o0 npase, 4TO ABSSETCA OCHOBOW
PYHKLNOHUPOBAHNSA NMPECTYMNHUKA, OH HE COAEPXXUT YrosIOBHOW OTBETCTBEHHOCTHU ,Ha
3TOM >Ke 3Tane B NPUCYTCTBUMN NPABOBON CUCTEMBbI, BIMAHME Kynua npnobpectn
NPoAYyKT, 4Tobbl NpoaaTb 3a Npubbinb, BKA-4aeT B cebs yCTPONCTBO NPaBOBbIX HOPM,
Ha CeroaHSALWHNI OEeHb, BKJIO-4aeT B cebs yCcTpOoNCTBO Mpa)KgaHCKOro Kogekca.

Kak npasunnao, npaBo y4eHns spPekToM AenCcTBmMa cMMnToMoB byaeT, pasgenntb nx.C
apyron ctopoHbl, OC Modhdhe TaM NMOCTOAHHO UK BPEMS reHepaunn, B COOTBETCTBUN C
BUAOM YYEHOro, AeATeNIbHOCTb, N 3TO AENCTBOBATb U 3KBUBAJIEHTHO, U NPenJIoXNTb
ABJIeHNe cneynasbHasa rpynna nevolevyh, 4To HaxoAUTCA B HanpaB/ieHUN eXXeaHEBHOWN
NN [ONrocpo4HON NepcnekTmee, cneunanbHole "lMpaBoBoe NosoXeHne", oHa He
noraweHa B edinokrathom akT KOHKPETHOr 0 10-puanvYeckoro oencTeuns, Bpems ot
BPeMeHN pa3roBopbl O MPaBOBbIX MOC/eACcTBUAX.C TOYKM 3peHns OPpYrmux y4YeHblX,
"cnepyeTt paccMaTpuBaTb KakK peasibHOCTb BCE COCTOSHNE AENCTBUA ABASeTCS obwmnm
05 KOHLUa, co3[aBas npaBo, KOTOPOe OCHOBAHO Ha TOM (hpakTe, NnpasoBon."

Kak cnencrtemne neatesibHOCTU N EeNCTBUW, N (OTCYTCTBYIO-LLEro, U3MEHEHUe) Npas,
Bbl3BaHHbIX, MPAaBOOXPaHUTESIbHbLIX PeasibHOCTU BHELWHWUW BN, pravoizmenyayuschie ns
pravoprekraschayuschie, penutcs o-puandeckoro pakta.OH reHepupyeT N3MeHeHus,
OHM MOryT ObITb OCTAHOBJIEHbI MPaBO N 0643aHHOCTb NPAMON KOHPPOHTALMK, KaK
rnonarato-T, 4Tobbl COOTBETCTBOBATb aKTUBHOCTU U NoBeaeHne PaKTNYEeCKOro COCTOSHUS
BHewHero suaa.Tak, Hanpumep, NoTepsa COCTOAHMUSA aKTUBHbIX 0340POBUTENbHbIX
MeponpuaTun byoeT nMeTb BO3MOXKHOCTb NMPUBECTM K apecTy cobcTBeHHOCTU.HO aeno B
TOM, 4YTO, OH, B apeHay, 4To apeHaaTop 6bi1 AaH B Nos0)XKeHne 6becnonesHou.



MorpelwHoCcTb N3MepeHns, HenpaBMJbHOE NOJIOXKEHNE 0eATesIbHOCTMN, MECTOMOJIOXKEHNE
n ap davnostn oro cobCTBEHHOCTb Ba)XHOE roCyAapCTBO YMECTHO OLEHKa pa3IndHbIX
ABJIEHUN KBaNUunkKaunm npaBooTHoLWwEHUSA, NMb0 A0SKHbI 6bITb paCCMOTPEHbI B 3TOM
npoAoyMaHO 3aKOHOL4ATeNbLCTBO ABepu MNMprnobpeTeHue.

YcnoBus - 3ToO peannsaumnsa n3 ", 1 USMEHNTb, 3TO NOAYEPKNBAET YCTONYNBOCTDb K
pa3BUTUIO-, MPU onNpenesieHHbIX YC0BUAX, PnaocopCckas oTparkaeT YHUKANbHYIO-
dopMy nepemelleHmns pag GakTn4eckoro obbekTa B 3TO Bpems ITO

KaTeropus. "llosBneHne ctaTyca BblgenseT (CybbekT, 06bekT, MPoONCXoonT BPEMEHN U
MPOCTPaHCTBE) KOHKpPEeTHOe 3Ha4YeHne 3aK0H, eC/in Yy BaC eCTb ornpefesieHHble KavyecTBa
NN CUMNOTOMbI, UMEI-T BO3MOXKHOCTb He06Xo4MMO NpU3HaTh B Ka4yecTse
lo-pnanyeckoro Bel.B pe3ynbTaTe, B NpeacToswemM NpaBoBOro rocygapcTsaa, napsbl
MpaBOBblE€ MOCNEACTBUSA, MOXXHO MHTEPNPETUPOBaTb Kak MeToa oTobpa)keHus no
OTHOLLEHMIO- K Ka>XA0W APYron BHELWHU BN (MMuo o6bekToB) B NMpaBOBOM MoJsie Yyepes
NPUCYTCTBME N KaYyecTBa N cMMNTOMOB BeToHa 3akoHa lNpegnonaraeTcs, Koraa ecTb
BO3MOXXHOCTb.

Korga aHanm3 npoCTUTb FOCYAapCTBO K BbIBOAY, YTO 3TO aHaJIOMMYHbIe NMpaBoBble
(3aKOHHbIM Ba>XHOe rocynapcTBO), BCE€ BO3MOXKHOCTU A9 NOAAEPKAHMSA LLeNeBoro
rNnpaBoBOW (HEMENIKOKJIETOYHOIr0 COCTOSSHUM OWNOKKM), N NpaBa Ha CHUMKe O6beKkToM
obsa3aTenbCcTBa (HE3aBEPLUEHHOrO CTPOUTENIbCTBA roCyAapCcTBa, HeEaAeKBaTHoOe
MnoJsIoXKeHne), a TakXXe, y BacC eCTb BCe BUAbl BHELWHWA BU B pPeasibHOW XXN3HW rnpasa
ABNSAETCSA YCNIOBUEM, YTO Bbl HA3HAYUTb X OENCTBUTENLHOIO 3Ha4YeHMA (NorogHble
ycnosus) ,

Knaccngpmnkauunsa o-pnonvyecknx akToB B [ pa>K4aHCKOM KogeKkce

EcTb psaa to-pnanyeckoro akTta, 3To pa3HoobpasHbl.

B 3aBUCMMOCTW OT BO/IN CyObeKTa, N OHU AEeNATCA Ha OENCTBUS U
cobbITnA.HO-pnanyeckmne gencTeus - 3To pabota oTAENbHbLIX aKTOB, OHN NMEKD-T CUNbHbIE
nn4YHocTm bypeTt.lencTteme, Kak CUMMNTOMbI MOrYyT HE3AaKOHHO U 3aKOHHO.3aKOHHbIE
ODEenCcTBUSA - 4EeNCTBUSA, KOTOpPble COrlacyeTcs C NpeTeH3nsaMun rnpasa U OCHOBHbIX NpaB.B
OTBET Ha 3TO, 3/10M COBCTBEHHOCTMU, - 4ENCTBME HEe COOTBETCTBYeT TpeboBaHNAM 3aKOHa
N OCHOBHbIX MpPaB YesloBeKa.

HenpaBomMepHble 4eNCTBUS, 4TO NPUBOLAUT B FParKAaHCKUX Aenax:

- 9TO MOXXET NPUBECTUN K MOBPEXOEHUIO- (MoBpeXXAeHME).

- He cnepgynte noroBopHbIX 0643aTeNbCTB.

- HeocHoBaTenbHoOe oborauweHmne - KynnuTb B cHET Apyroro nuua 6e3 obocHoBaHUSA
Heobxo4AMMON NN 3aLlUNTbl UMYLLECTBA;

- 3noynoTtpebneHne npaBamu.

- [eHepasibHbIN OTKAIO-4NTb Oes10, LENCTBNE B BUAE CAENKU, KoTopasa bblla npu3sHaHa B



KavecTBe naeanbHon Oyobi D ..

LieneBble MeponpuaTmnsa OenaTca Ha o-puanyeckmux 4encTemnm n cyaebHbixX NCKOB.
FO-pnanveckne 0encTBUSA - 3aKOHHbIM akTOM CybbeKTa, UMelo-Lero Luesb - BHeLWHU
BUA, Bbl MOXKETE N3MEHUTb OTHOLLEHNS MeXXay rpa)kgaHaMmum n ocTaHoBUTLCA.CroBop -
OCHOBHbl€ 3aKOHOMEPHOCTU MPaBOBbIX aKTOB rpakaaH.Eule rpaxgaHckme gena, umeet
BCe LWaHCbl BbITb CreHepupoBaHbl aAMUHUCTPATUBHOIO akTa.HanprumMep, BO3MOXXHOCTb
oBJlafleHns rpaxfaHaMum Ha OCHOBe OpraHa Orneku n nonevynTenbCTBa UX MHEHUIO-
MuUccun, oHa bypeT otobparkaTbCa B pooutensa nnm socnutatens.floasneHune
BOCMNPOU3BEAEHUSA MPaXKAAaHCKOIro UCKa cy nam apbutpakHbll opraH (cya pelweHue),
N3MEHEHUSA N BaKHYI0- POJib B KOHLLE KOHLLOB.

FO-puanyveckme 0encTems - BONPOChI MPaBOBON HE3AaBUCUMOCTU N APYrMe 3aKOHHbIM
aKTOM cybbeKTa, KOTopble CBA3bIBalO-T KOHKPETHbIe NpaBoBble NOCNeACcTBUSA N CybbekT
nnu NpenmyLecTsa NPaBoBOro pesysnbTata.Hanpumep, B pa3sButumn nntepaTypsl,
NCKYCCTBa B MPUCYTCTBUM O4E€Hb peasibHbiIM aBTOPOM MNpaBa Ha co3gaHune paboTsl,
CaMOCTOSTEsIbHO, OH 3HaJ, 4TO 3TW Npasuna.

O-puanyveckme TeHOEeHUMN - YenoBeYecKasi BOJIA N HE 3aBUCUT OT peasibHOCTH,
Ka3asioCb, MPOMUCXOAAT.

CobbiTne, 6611 abCOMO-THBIM U OTHOCUTENbHbIN.

Abconto-THaa [lencTBue - 3To siBJieHUe, pa3BuTue n hopMmmnpoBaHmne He CBA3aHO C
3aUHTepecoBaHHbIMN CTOPOHaMN HaMmepeHuns.Hanpumep, 3eMeTpsCeHns.
OTHocuTesnbHasa cobbiTue - nosBneHne, oH byneT otobpa>kaTbCs Mo Bone cybbekTa, HO
pa3BMBaTbLCS, 3TO NPOM3oNAEeT HE3ABUCMMO OT UX cobCcTBEHHOW BOoNM.Hanpumep,
yenosek, 0 cMepTn BbIn yonThl B Apake.

PoOCTBEHHUKU B CJ/ly4ae 3TO YHUKAJIbHAs pOJib, KOTOPYIO- 3TU haKTbl MPaBOBOMN Urpan
CTOJIbKO, CKOJIbKO BO3MO>XHO.

[aTa poxaeHnsa 3aBUCUT OT BOJIM HaMepeHueM cybbekTa uauv 3akoHogaTens, Ho g byay
cneaylo-wmM BpeMeHn HanpasseHne noToka cnpaBenJiMBon 3aKOHOM BPEMA.MPUNATU UK
OKOHYaHUA CPOKa AEeNCTBUA MPaAAaHCKO CO34aHO - Uan NepBbin Csly4an, 4ToObl
NpubbITh, UCTEKAET B MeXaHu4yecku 'paKaaHCKUN Kogekc U apyrue, ¢ TeM, 4To no
npowecteun 50 net ¢ (1 n aBTOp CMEpPTU, HACNEAHUKN OCTAaHOBKN TakKoro aBTOPCKOro
npaBa U3MEHUTb WU NMPEeKPaTUTb NMPAMYIO- OTBETCTBEHHOCTb U T.4.), Haaun4ue
pe3y/ibTaTOB B COMETaHUN C KOHKPEeTHOM noBeadeHnsa byneT co3gaH Bonpocy (Hanpumep,
BbIMOJIHEHNE obellaHnin HaNOXUTb Ha cebsa OTBETCTBEHHOCTb 3a BUHOBHbIE AENCTBMUSA
nebutopaMun n KpeamTopaMmu 3afepXKKN N NMe-T BO3MOXXHOCTb MaHUMNY/IMPOBaTb
ba3sbl).

BHeLwHMN BuA, 4Tobbl OCTaHOBUTL JierajibHyt0- BO3MOXHOCTb AJ19 U3MEHEHUS Uau
pa3yMHOM OOHOM0 I0-pUANYEeCcKOoro pakTa nan pakToB, UMelo-LNX -puanyeckoe



Habopa, T.e., NPaBOBON CTPYKTYpbI.

IOna nonyyYyeHms NpaBoOBOM pe3ysibTaT B NEePBOM CJly4ae NpaBoBOro ohopMieHNs, OH
obecnevymBaeT NOCTOAHHYO- BUAUMOCTb H0-puanNdecknux (pakToB B CTPOro onpenesieHHoe
BpeMsa.®opMmpoBaHMe BOSIN, NPUHATUE HACIeAHMKOM HacneacTBa HaAaCTOSALWEro
n3obpeteHunsd, Hanpumep, byaeT NpPeeMHNKOM pa3BEepPHYTa B XXECTKOW o4epenHoCTH,
4T06bI NpaBo COBCTBEHHOCTM Ha MMYLLLECTBO, KOTOPOE NepenaeTcsa No HacleacTBy B
MPUCYTCTBUMN LO-PUANYECKMNX DAKTOB YTO 5 MOrY.

B npoTnBHOM cny4ae, npaBoBas OPMYyINPOBKa, HE3AaBUCMMO, 4151 €ro NosiBNEHUS,
4TOObl NPON3BECTU -PUANYECKYIO- pe3y/ibTaT TOJIbKO B TOM C/ly4ae, TONIbKO C (haKTamMu
Ha BCEX Ba)KHbIX 3aKoHOAaTeNbCTBa.lO-pnanyeckas CTpyKTypa nepBoro nosiBJIeHUS
CNNIOXKHOW CUCTEMBbI Ha3biBaeTCHA NMPaBoOBOe 0YOPMJIIEHNE O-PUONYECKUX (PAKTOB 1 Ha
BTOPOM n306parkeHnn - 10-puamnyeckoro akTa NosHOro gnanasoHa.

Mon CNOXKHOW 0-PUANYECKON CTPYKTYPbI, 3TO NMEpPBbIe Warvu B BOCAPUATUSA, NPaBoOBOro
pe3synbTaTa -grazhdanskogo kKnactepa noackasbiBalo-LMe 3aHAB TpeTbe
COCYLLIECTBOBAHMSA OTNPaBUTb KOMMO3ULUN.

Takum obpa3om, B nto-6oe BpeMs NpaBOBOW CTPYKTYPbl 34€Cb, MOTOMY 4TO eCTb
noTpebHOCTb B MPUCYTCTBUM CBA3aHbl OTHOLUEHNSA MeXay rpa>kgaHuHom, bynoyT
MpaBOBblE MOCNEACTBUS TPYAHO ObIJ1I0 OCTAaHOBUTbL UMSA UKW OTHOLLEHWS, BEPOSATHO,
n3meHuTCa.KO-pnanyeckmne CTpyKTypbl, MpaBoBble MOCNeACTBUSA, Hanpumep, obewaHne
H6e3o0nacHOCTM cHUTaeTCa TPYAHbIM NpK 3anpoce oTHoweHns OCHoBHas
OTBETCTBEHHOCTb CyllecTByeT byneT BbIrsAeTh.

Nx npaBoBo hOpPMYyINPOBKa KOHLEHTPALUUN HE Han4YmMe Takux UMMynbLCoB, a
rpa>k4aHCKmne BOMpoChl CyCTaBa, ABAAETCA TO, YHTO O «CJIOXKHOCTU» MOJIHOCTbIO-
HOpPMaJsibHOM NPaBOBOro ohopMsieHns, KoTopble obewato-T.TakuMm obpa3oM, HoOpMasibHasA
npaBoBasi CTPYKTypa, NpaBoOBbie NOC/eACTBUSA, YTO ABNAETCSH MNOABJIEHMNE FTaBHOIMO
rpakaAaHCKOro NpaBooOTHOLLEHNSA CTAHOBUTCA.9TO OFPOMHOE KOJIMYEeCTBO (PakToB O
npaBe, KOTOPbIN BXOAUT B MPOCTOW NMPaBOBOWN CTPYKTYpPbl B, HO OHa MMeeT BO3MOXHOCTb
yKa3aTb TOJIbKO, YTO OH BEJINK, YTO 3TO HE CJZIOXKHO.

TpeTun, -puanyeckoe popmMynmpoBKa C NpeanovYTeHNAMN OTHOLWLEHUI C NpeueneHTaMm
B NPOrpeccnBHON nuTepaTypbl, CBOGOAHOIrO N CBA3aHHOro, 4ToObI Bbipa3nuTb UAeElO-,
KoTopas Oblna pa3fesieHa Ha CMeLLaHHble.

BecnnaTHas 0-pnandeckasn CTpykTypa, ecTb cBoboaHoe obbeanHeHmne, cpeam Hux,
npenocTasnseT Habop o-puanyeckmnx pakToB: pakKTbl, €CTb BCE LWIAHCbI, 4TOObI
aKKYMYJINpoOBaTb B JII0-60M C/iyvae, He perympyeTcsa HOpMaMu rnpaBa N CMEXXHbIX
0-pUaAnNYecKyto- CTpYKTYpy CyuiecTByeT KPaTKOCPOYHbIN MOPAAOK KU cTporas obs3aHbl
UMeTb, Cpeaun KoTopbix TpebyeTcsa B COOTBETCTBUU C HABOPOM 0-pUANYEeCKNX haKTOB,
haKTOB, KOTOPbIE MPUXOAAT NPOUCXOANT B CTPOro onpeaeneHHoM nopsagke.



Hanpumep, 3aknto-4eHne gorosopa ¢ nobegurtenem Topros, pacCMOTPUM
nocnenoBaTesibHOE OCYyLLEeCTBJIEHME psaga MePONPUATNINA, HEOBXOANMbIX ANSA
BbIMOJIHAETCSH, KaK YKa3aHo B CT.447 [pa>K4aHCKOro Kogekca npouenypbl.Bo MHOrmnx
CJ/lydasXx, COOTBETCTBYO-LLasa (opMyIMPOBKa 3(pdeKT yaesnbHoe norjaoleHmne Ha
3aKoHe.B npuBeneHHOM Bbille Criydae, opepThl N akKLuenTa AOroBOpa BCacbiBaeTCA B
MPUHATUN PELLEHUIA MO CHETY C KOIPPULMNEHTOM MaTy N CTOPOHLI, Nepen Lwaros, 4Tobbl
B3ATb LeJIb NOJIy4EeHUNS - KOMUCCUIO-

pa>kgaHCKO-NpPaBoOBOW COENKW.

CMellaHHbIN 3aKOH KOMMOo3numnmn npeactasnsgeT cobon Habop o-puanyeckoro akTa,
accoumraumsa Mexay HeKOTopbIMU U3 HUX 6ecnnaTHbl, OHM YaCTUYHO CBSI3aHbI.

Takum obpa3oM, TOT (hakKT, 3aKoHa 'pa)kaaHCKOro Kogekca, OH MMeeT BCEe LUIaHChl 414
TOoro, 4tobbl NpeTeHOoBaTb Ha pa3Hoobpa3ne NpmMYnH.Taknum obpa3oM, BEPXOBEHCTBO
3aKoHa obecne4ymBaeTCsa pe3ysbTaToB, MONPOCU MeHS, 4YTOObl ObITb 3anMnCaHbl
HenocpenCcTBEHHO Ha BCe CTaHAAPTHbIE YC/I0BUSA BaXKHbl 419 BOSHUKHOBEHUSA 3TOro
nosoxeHus.Hanbonee WWMPOKO BBEAS I0-pUANYECKUA (PaKT BbICTyNaeT 3aKOHHOoe
OencTBme, Mbl A0JKHbI COOPMUPOBATb UX OTAEN B HEMPABOMEPHbIX U MOBEAEHUSA U
cobbITn.TeM He MeHee, 3Ta KJlacCuukaumsa NpuMeHseTCca BO BTOPOM NOJSIOBUHE
KypcoBon paboThi.

[MosABNneHmne rpa>k4aHCKOro oTHoLWeHus, Cy,ﬂ,e6HbIVI rnpoLecc 2 B Ka4yecTBe MNMpUYmnHbl o1
n3MeHeHnAa N KoHel,

MosiBNeHne rpa>kgaHcKoro oTHoweHus, 2,1 KBaIMPUNKaLUNOHHbLIN LENCTBUS B KaYyecTBe
NpaBOBOM OCHOBbI AJ19 U3MEHEHNA N KoHel,

B cBA3M C 10-puan4ecknx akToB B MeXy 3aKOHHbIMU 10-PUONYECKNX LENCTBUN B
cnepylo-wmn npexae, aymato-, 6onee oben rpa>KgaHCKo-NpaBoBon caenkn.Takmm
obpa3om, cHuTaeTCs, BbICTYMNaTb B KAYeCTBe CAesIKa ABAAETCA KPYNMHOM Fpa>KgaHCKoro
lo-puanyecknn pakT B 'pa)KAaHCKOM KofeKce.

3aKOH MNPUHAT B COOTBETCTBUN C corfaweHnem st.153 Npa)Ka4aHCKOro Kogekca caoesku
Mo OCTaHOBKe NpaBa 1 0683aHHOCTN BO3OENCTBUA N FpakaaH Jto-4en n opraHnsaynm C
LeNblo- U3MeHeHns, onpeaenseT onpenesieHne Coesnku.

[ OroBop - 3TO aKT BOJIM, 3TO O3HA4YaeT Haanyme onpenesieHHON LeHHOCTHOro CO3HaHUS
cybbekTa, onsg Toro, 4Tobbl ob6ecnevynTb OTHET CBOUM AENCTBUSAM U KOHTPOJMPYET 3apsag
HUX 015 TOro, 4Tobbl 3TO MU0 aKT ,

CyTb coenku obpalaeT ceobony CTOPOH.PNMHAHCOBbIE aCMeKThbl - COAepXaHNe, KOTopble
OyoyT paccMOTpeHbl, COCTOUT N3 NpeaMeToB noj BamsaHnem obwectsa.Bons - 31o no



OOCTYyNeH A9 BOCMPUATUSA OPYrux Jo-Aen, BblpakeHne BoJsIn nnua Ha ynuue.N3 Ba)KHbIX
BeLleCTB, KOTOpble CBA3bIBalO-T 00LMe NpaBOBble NOCNeACTBUA COENKN, -
MHeHunsa.BHewHee npeacTaBieHne BOAM CyLLECTBYET BO3MOXHOCTb, 4TO cBo6oda Takum
»xe obpa3om, Kak beToH nogBepraeTCcs NPaBOBON OLLEHKMU.

NHorpoa onepauuns He TOJIbKO BOJISA, @ HE TOJIbKO BAUSAHME Nepejayvye nMyLLecTsa,
npueedeT K NMpaBoBbIM NOCNEACTBUAM B NpucyTcTBUn.Hanpumep, gorosop, byaoeTt
oTobpakaTbCA AaTb Bara)k Apyr OT Bbipa’keHUs BOSIM BO3OENCTBUA Ha nepenavy
ofgapseMoMy AOoHOpa M peunnueHTa n baraxka.MeTtopn npencTaB/ieHNs, NO3NLNN U
nokasaHun byneT coBepliaTb NPU YCNOBUM Bbi3bIBAEMOIro (hOPMYy YKpENJeHUs 1
Toprosan.Ceobofa, Kak OnNnMcaHo HMXXe, 3To, YTOObl MMEeTb BO3MOXXHOCTb BbISIBUTb
pa3inyHblie Cnocobbl.

MNpecnenoBaHme NoO 3TOMY BOMNPOCY C LeNblo- No3uyuun, B Ni0-60e BpeMs npaBoBOro
XapaKTepa - 3TO He npecsaenyeT -puandyecknx uenemn, Taknx Kkak npnobpectn npaso
aKceccyapbl, 4OroBop AoMa - caenika byaeTt o3HavaTb, 4TO OH He CHYUTaeTCs
BHYTPEHHUM.

MOTOMY 4TO OH 6e)xaTb, HOpMaJibHbIN BUA obecnevyeHns TOProBan oasa nx
I0-pUANYECKOro ocrnapuBaHmsa 6bi1 Ha3BaH OCHOBHOW caenkn. TpaH3akyuim 6asbl AaHHbIX
ABNSAETCSA 3aKOHHbIM U Ba>XHbIM.

Pe3ynbTaT 3aKOHOA4ATENLCTBA, KOTOPLIN Bbl1 CreHepmnpoBaH A8 BCAenCTBME CAEJKU, OH
npennoXxunn npasoson BbiBoA.[IpobnemMbl n NpaBoBas pe3ysbTaT, CAesIKa He ABNAeTCA
TakKomn e, KaK Korga oH bbln caenaH B BUAE HeHaanexawero samaHusa.Ckopee, 4em
pe3ysbTaTbl, KOTOPblE NPeayCMOTPEHbI 3aKOHOM, €C/I MPOUCXOANT MPOCTYNOK Cay4aWn
BbINOJIHEHNS HE3AKOHHbLIX OENCTBUN B BUOE COEJKN, 3TO NPON30NaeT pesynbTaT
TEHOEHLUWN Ha NeBON 1 NpaBon, 4TobblI NpUbLITH.

C Tex nop, npegmMmeToM OUHAHCOBLIX LiesIEN TOProB/n - -pUanNYecknx uenem (OCHOBHble
onepaunm) Mbl He CMOXXeM 0bLLLecTBa U NpMpaBHEHHbIX Bo-nepBbix, B NEPBON, TO Xe
camoe obLecTBO - PMHAHCOBbIE 3a4a4uM, LOCTUraAeTCsa Yepes Lesblo- peaansaumm Ha
pa3INYHbIX 3aKOHOB Y BacC eCTb BO3MOXXHOCTb.BO-BTOPLIX, TOT (PaKT, 4TO CcoLMaNbHbIe
NMPOTUBOPEYUNSA - COBEPLLUNTL (PUHAHCOBbLIE LLeNn -puanveckoe 1o BO34ENCTBUE B
BMUAe COENKN, UHTepecC rocyaapcTBa n obuwectsa, byaeTt paboTtaTbh B 6a30BOM NpusHaHue
HEe3aKOHHOCTU TakKnX LENCTBUN.

O-puanyeckue uenm caenkm Heobxoammo oTam4aTb OT MOTUBOB, KOTOPbIE OHO
BbIMOJIHAETCA.3Ha4YeHe HeobX0AMMOCTb MOTMBALMM KaK 3HA4YMMOro MOTKBA - TOJIbKO
npobnembl MHPPACTPYKTYpPbl.TpaH3akumm 6a3bl AaHHbIX - B pe3ynbTaTe, MOTUB,
no><asyncTa, He NoJIb3yUTeCb TONIbKO -PUONYECKYIO- COCTaBAAD-LLYIO-, N MPU3Ban
aKTep COBEPLWNTb CAENKY, OH Bbln cHMTaeTCca Takasa NpaBoBasd Npobnema.HeToYHbIN
MOTMBaAUWMA, HET HUKAKOW BO3MOXXHOCTW BJINATb Ha peasibHOCTb TOproesn.TemMm He MeHee,



CTOPOHbI OroBOpa CTOPOHaMU, €CTb XOPOLUWNI WaHC, 4Tobbl AaTb 0-pnanyeckoe
3Ha4YeHme MoTuBaunn.B 3ToM cnyvyae MoTMBaLUUA, YCIIOBUE - 3TO COOEP)KaHMNEe COeNKN.
Coenka - paeT TOJIbKO 0-puanveckyto- CUay, 4To 3asBJIeHHOe naeaslbHYy0- FapMOHMIO-
3aKoHa.llo 3anpocy 3akoHa, Aorosop b6e3ynpeyHbiM, ABAAETCA NOAJIMHHOW, TO €CTb, 3TO,
3TO TaK>Xe MOXHO NPU3HATbLCA B TOM, YTO Bbl MPON3BOAUTE XKeJTaeMoro pesyJjibTaTa
cybbekTa npasa H-pnanNyeckn Topryto-Tcs.

ONna yTOYHEeHUS Hay4YHbIX MHAMBUAYAJIbHbIA HAPSAL 3HAYNTESIbHbIX COENI0K UCMPaBUTb
BCe KJMlaccnuukaunu:

1. O4HOCTOPOHHME OABYCTOPOHHME NI MHOMOCTOPOHHME TOProBJIN.

KoHe4yHo knaccudukaymsa yuyntboiBaeT B st.154 pa>kgaHCKOro Kogekca, oH 6bla1 OCHOBaH
Ha KOJINYECTBEHHbIX NMPU3HaKoOB.[lBa N YHMBEPCANIbHOCTb CBO6OAHO B 3aBUCUMOCTM OT
TOro, CKOJIbKO U3 CTOPOH, KOTOpble HalLIM CBOE Bblpa)keHune B COeJsIKe, OH onpeaensaeT
oauH.lNoHATWe CTOPOH B CAeJIKe, OH He AenaeT naeHTUPrKaunoHHble ciefbl, no
MHEHWNI0- ero 4YjeHoB.Hanpumep, KOHTPAKT - [pofa)Kn eCTb WaHC CTaTb TOJIbKO ABOE -
OBYCTOPOHHUIN KJIMEHTOB U NPOAABLOB, KaXX bl KOHTPAKT BPEMSA, UMEET BCE LWAHCHI
Tpex nnn bonee nto-gen, 4Tobbl y4acTBoBaTb B KOMUCCMN.OQHOCTOPOHHEe cBobOAa
3aroBopa Yy BacC eCTb AJ19 TOro, 4Tobbl ICHO NOKa3bIBalO-T OA4HY CTOPOHY.TONBLKO NpUxon
pe3ysibTaTOB, KOTOpPbIE MPeayCMOTPEHbI 3aKOHOM H0-PUONYECKM OOCTAaTOYHOWN XeaHue
OZLHOM CTOPOHbI.Hanpumep, AyxXoBHOe.[1BYCTOPOHHASA TOProBsis - 3TO cAesika, KoTopas
npenctasnseTt cobon cesoboay B3aMMHOINo ABYX CTOPOH, Y4aCTBYO-LLUMX B
caenke.HeckosbKo NapTum DTN cAeNKn Ha3biBalo-Tca [loroBopa.Hanpumep, KpegunTHble
corsatleHwus.

MHoOrocTtopoHHee - e uian 6onee CTOpoHbI, y4acTBylo-wmne caenky.Hanpumep,
KOHTPAKT Ha COBMeCTHOe rnpegnpusaTtue.

2.MnaTHblIe n cBOOOAHON TOProBaN.

Bo3BpaT caoenky - 4 byay npenoctasnaTtbe gonar C opyrom CTOPOHbI, MaTepuan u gpyrme
TOoBapbl - cAenka, Kotopas npsaMas 06493aHHOCTb OQHOW M3 CTOPOH AN peannsaunm
cneynunyecknx 3PPEeKTOB OTBETCTBEHHOCTM CHETYMKaA.[paHT aHTU-00/IFTOBON COENKMN,
TO Opyrasa CTOPOHa, NMoXasyncTa, oTCyTCTBYIO-T.BO3BpaT caesika MMeeT WaHC bbiTb, Kak
TOoNbKO 06e cTopOoHbl.Ka)kabih pa3, Korga ogHa CTOpPOHa caesikm becnnaTHo.

Bo3BpaT coenku, nmMmeto-T BO3SMOXKHOCTb OnpeaesiaTh corjalleHne o ero npupone uin
napTun.floraweHne cpeacTsa B caenkm, obecneymBasn cHeTYnKa NPEDSIOKEHNS, OH
MMeeT BO3MOXKHOCTb Bblpa3nTb B ABUXXEHUN, Hanpumep, paboTbl NPOM3BOANTENIbHOCTD,

3.PeanbHble COENKN C B BEPXHEN 4YaCcTuK COoralleHuns.
Toprn Ha cornalweHuns - CTOPOHbI CyLLLeCTBYET AOrOBOPEHHOCTb MeXay BCEMU
COOTBETCTBYIO-LLUMMM MOJIOXKEHNAMN, CAEJIKA 3aKJt0-4eHa C MOMEHTa Bbl 04e/IN ero B



dopMe, KoTopasa TpebyeTcsa no 3akoHy.Bewn, 4Tobbl 0becnedynTb naeanbHbIN
3KCMNO3ULKMK, OH BbIMOJIHEH NOCTaBUTb €e peannsaunm B nose 3peHnsa. Mol nsy4mnm
KOHTPaKTbl MO NOKYMNKe 1 npoAake Ha OCHOBEe A0roBopa.

MNepBoe cornaweHne Ans peasbHOW BHELWHOCTN HE A0CTAaTO4YHO0.9TO Heobxoanmo, 4Tobbl
obecneynTb Boslee OT gpyroro YneHa.llepeHecTn feno AoCTUram cornawenHus, sdekla
Obls1 3aKJ10-4EH - TOJNILKO ec/in oHK 06a nMeto-T ToT haKT NpocTpaHcTBo.Hanpumep,
[0roBop 3aMMa peasibHblN.

4.NMpUYNHHO-CNeaCcTBEHHAsA N abCTPaKTHbIe COENKMN.

NMpaBoOBble BOMPOCHI, CTPEMACL AOCTUYb akTepa - Nto-6as caenka obecneynT NpaBoOBYIO-
ocHoBY.C NpUYNHHOW CAESIKM ACHO, YTO NpPaBOBble, KaKMe 3a4ayn npecsienoBsaTb
ee.PeasibHOCTb NPUYMHHBIX COEN0K HaxoaaTca B pabcTtee nx uenum - npobnema
obsa3aTenbHO ByoeT 3aKOHHbLIM U AOCTUXKUMbIMU.TakK, OroBOp ABJSAETCHA COBEPLUEHHbIM C
LLenblo- Nporpecca HeMpUATHOro MHTepecax CTpaHbl 1 obulecTBa, ABAAETCS
HeOeNCTBUTESIbHbIM.

AHHOTauUWA caesnka, Kak byaTo 3To 661 0OTOpBaHbI OT UX COBCTBEHHOIrO Aena.

Llenb Toproenun - abcTpakumsa cAeniok 03HavyaeT, 4TO 3TO He HacTosLas
npu4nHa.Obpasey Takon COeNKN - 3aKOHOMNPOEKT.bunn, nMmeeT BO3MOXXHOCTb ObITb
BblOAHO MPW BbIMNOJIHEHNM BCEX OMepaunin, SMUTEHTLI €ro, U 3aKOHOMPOEKT eLle
3ansaTua, Korga oH nepenaeTtcs, MUo, nognunucaBllee Bekcesib.bunnn oTesekaTbCsa 0T
WCTUHHOW NPU4YnHbI, abcTpakuunn.

5.06bIKHOBEHHbIE N YCIOBHOE TOPrOBJIA.

MpaBuna arperaunmn, B bam>xxanwmne TpagmunoHHbIe TOPrn NosiBAEeHUo- Npas n
obs3aHHOCTENn, nnm Torga, Korga oHa éyget NnponcxoanTb NOC/Ae onepauumn nan nepmog
BpeMeHN ,.

byayuwee, Takum obpa3om, nam B yCJIOBUAX, KOTOPbIE A0JIXKHbI BO3MOXXHOCTb HE - NyTeM
TOYHOIr0 KOHTPAKT ycnoBus bbinm nomeleHbl B pabcTBo, NpaBoBbLIX MocnencTBun.Ecnm
OH 3HaeT, 4YTOo A Obls1 OTMEYeH B C/ly4ae Ha MOMEHT COBepLUEHUS CAEeNKN, 3TO
NnPONUCXoanNT, TO CAEIKa HE UMEeeT OTHOCUTESIbHY- CNOCOBHOCTb.

YCnoBusa XxapakTepusyo-TCsa HeonpeaeneHHOCTbIO- ero NpuLecTBna.9To He
obsA3aTenbHO, 4TO, Kak U3BECTHO, CTOPOHaMW CAEJIKU, peyb NOET UWInN He naeTt cobbiTus,
BKJIIO-4EHHbIE€ B NOJIOXKEHUN, 4TO 1 byayuien cntyaumm.fonoxeHne no3nymm B obuiectee
npasa 1 Mopann 6bian BKAKO-4eHbl A0JKHbI BbITb N10-6011 06BHEKT.

Mpu NOAKO-4EeHUN pa3MecTUTb o0bCToATENbCTBA, CHeT (Nnepefada n T.4.), BCe BUAbI
YCNIOBUN, KOTOPbIE MMEID-T BCE LWAHChLI Mpon3onTun B byayuwem, ¢ TeMm 4Tobbl 00bEKT,
yTObObI B3STh.

970, KaK coaep)xaHue Ka>kgoro 1u3 caenok bbiaa BbIMOJIHEHA NPU YCI0OBUKN, HTO
HeobXxoaAMMO onpenennTb TPaH3aKunm, KoTopble bbbl coBEpLUEHbl B COCTOAHUN, He



cyuTaeTCa -pugnyeckne gakTbl TpaH3akUMN.CTOPOH, CpeacTBa YesioBeK, KOTopbIN Bbin
npuMeHeHue, 3aHMMaTbCA YOOPKOM, NOKa Bbl CornawaeTecbk nepenaThb C
NCMONb30BaHUEM YC/IOBUA N MALLUNHKK, 4TOObI BbITb CMa3biBaTb MallnMHYy becnnaTHO, 3TO
KOHTPaKTbl C CywecTBoBaTb ycnoBus OH He npefHa3Ha4vyeH, 4Tobbl yTBepXAaTb, UK
noapa3symeBaTb, 4T0.[LOrOBOP TEXHNYECKOro 06CNy>XMBaAHMUA OO/KHbI ObITh MepeaaHsl,
cyMTaeTCca O4HUM U3 KOMMNOHEHTOB HOPMaJibHOro A40roBopa.

Pa3no)keHue 3aCTaBUTb KJIETKY SABNSIETCA TPEBOXKHbLIM - 3aKOH, pasindyne Mexxay AByMs
TUNamMn ycsioBUMN.

B momeHT.1 cT.Ecnm cTopoHa umeeT Bupg obasaHHocTen He npmbbiTna pabcTea npmubbitus
n cTaTtyca v npas, 157 Npa>xgaHCKOro Kkogekca, caesika boiia BBeieHa B COOTBETCTBUN C
oT/haraTesibHbIM YCJ/IOBUEM.

MNapTna anseTca naeasbHbIM pa3MeLleHne B paspeLuao-Lumnx yCrioBuax
3/IEKTPOCTaHUWNA, OCHOBAHHbIX Ha YacTb 2 st.157 GC, ecnun Bbl 0OCTaHOBUTE pabCcTBO nNpas
n ob6a3aHHOCTEN ero NpPencToALlWnin, NI HeHacTynaeHusa. Tak, Hanpumep, paboTogaTtens,
€eC/In 3aeMHble NI0-AN apeHaaTopy NOAOWTU K poACcTBEHHMKAM paboTaTb Ha cesepe,
CHATb KOMHaTy cAaBaTb B cybapeHAy, 4TO cyuiecTByeT 0643aTesibCTBO BbiNYCTUTL B
34aHMK B ycnoBuax.Takmm obpa3omMm, ecnum ecTb caenka nsobpa>keHnsa gaHHOM COENKU B,
Korga ycsioBme He NOCTaBNAEeTCSH, YHUKaNbHbIN, 4TO 0TobparkaeTca HenocpenCTBEHHO
npaBa 1 06493aHHOCTN CTOPOH.

Takum ob6pa3omMm, 3aKOHHble akTbl CybbekToB bosbLen 601bLLIOro KosinyecTsa
rPaXK4aHCKOro OTHOLLEHUNSA, ABNSAETCA I0-puanyeckum paktom.Tem He MeHee, 3TO He
MeHee Ba>KHO, 4YeM, CUTyauuns CBA3aHa C NpaBoOHapyLUeHneM.

NMosiBNeHne rpa>kgaHCKoro oTHOWEHUN, 2.2 HeaaekBaTHOE 0-puanyeckme 0encTens B
KavyecTBe NPUYMHbI 0151 U3MEHEHUSA N KOHeL,

B oTan4mne ot 6€34yMHOro noBefeHns 3aKOHHbIX AENCTBUI NO onpeaenexHunio- B. U.
Apkun CuHan, "oHa NpUHaANEXUT K obpaLLeHunio- NaToNI0rM4eCcKoro NosBaeHns
4acTHOW."OH, Nto-601 N3 MOLLEHHMNYaTb, KakK NepeTaLlnTb TE€ UIN UHble pe3yfibTaTbl, Mbl
NnoAYepPKHY N, 4TO 3TO -puanveckmne encTeus, 4Tobsol.

HecaHKLUMNOHUPOBaHHOE 0-puanvyecKkmne 4encTensa 3To 4encTBue, cHMTaeTcs
He3aKOHHbIM.BpeaoHOCHOe COBCTBEHHOCTM, Te, BOCMPUHMMALO-TCH MOLLEHHNYecTBa: Ay
BaC eCTb BOnpoc?

ITO AeNCTBME NOJIHOCTbIO- CHUTAETCA HE3aKOHHbLIM NoBeaeHne, besycnosHo,, cbopbl B
COOTBETCTBUU C 3aKOHOM nAKM OblKM 3anpeLleHbl B Apyron gopme, (0T yCTaHOBKMN
HaKa3yeMoro gesHus, u T.4., lo-puamnyeckoe peasin3oBaTb MOJIOXKUTESIbHOE BANAHNE
3anpeT HenocpeaCcTBEHHO yKNaAKa 0653aTenbCcTBO)..[103TOMY, HECMOTPSA Ha
0XXKeCTOYeHHble noa OeUCTBUEM, MOJIHOCTbIO- aKTa, YTO 3anpeLleHo 3aKOHOM, 3aKOH



O3Ha4YaeT He ToJIbKO coBepwnTb NaccmBHoe ns3bexkaTb, €C/n Bbl HakNaabiBaeTe npegmMeT
NPAMOW O0NI COBEpLUEHNE TaKUX aKToB Bbl.

MpaBwuna, Mo COCTOAHMIO- HA Pesin3 NPUYNHUTDL Bpen APYruM Jo-48Mm, U
HeocHoBaTesibHOro oboraweHmsa (n.1 n/ P.6-7 'pa>KQaHCKOro KoAEeKCa CTaTbn 8), Mexay
HEe3aKOHHOMN OeATeNbHOCTUN, KOTOopas UMeET -puandyeckmnim gakT cTouT ,TemM He MeHee,
B CUJy AOrOBOPOB U APYrnX COEeJI0OK C HOpMaMu rpa)k4aHCKOro 3akoHogaTtesibCTBa, OH
3acny>xmeaeT 60/1bLWIOro BHUMAHNSA K UHBAIMOOB CTaTyCa COEJKM.

CpencTtBa HUXKHIO-10- CTOPOHY HEAENCTBUTENbHOCTU COENKN, NMPUHATUE peLleHnsd no
chenike OTHOCUTCS K HEHACTYIMNJIEHUSA CUY 3aKOHa OENCTBUN O0OBEPATb Bbi3blBAKO-T
rnpaBoBble NMocaeacTBUA.

Chenka, OT CTagun CAENKN, A0SIXKHbI CHNTATbCA HEAEeNCTBUTEIbHbIMU,
HeoencTBuUTeNbHLIM. TEM HEe MeHee, OH OCTaHaB/IMBAET Ha byayuiee, OTKAIO-4YUTb
3hbheKTbl onepaunin, 04eBUAHO, HTO OHO MOXXET ObiTb NMpekpaLlleHo B byayuiem.

Ero mano, y4nTbiBas 3Ha4YNTENIbHYIO- Pa3HULY B CTENEeHN HapyLleHNa coBepLueHmne
HeOenCcTBUTESNbHbLIX CAENOK 3aKOHOB, KOTOpble Bbin caenaHbl B akLMU 1 BOMHbI NN
onpeneneHHo HefencTBUTENbHbIM U YCIOBUSX.

OnepaunoHHble cbopbl Tak)Xe 03Ha4vaeT, 4To (HanpuMep, HaayMaHHbIe, NOXXHble, AN
TOoro, 4Tobbl 6bITb HEKOMMNETEHTHbIM) ABNAETCA HEAENCTBUTEJIbHBIM Ha CLIEHE.
OnpoBeprHuTe TOProBJIto- - CAEJIKN, KOTOPbIE HE CHUTAID-TCA MexaHn4yeckume
HeOdenCTBUTESNIbHbIM, HO J1t0-AN, KOTOpble ObIIN YKa3aHbl B CTaHOapTe, U cyaebHbIn
rnpouecc B OTHOLIEHUW Ccriopa, MOTOMY 4TO OHa UMeeT (haKTbl O NpaBe, CKopee BCero,
OyneT Npu3HaH TakoBbIM CYAOM Y MeHS eCTb.Hanpumep, caenku, CoBepLleHHOon nog
B/INAHUEM JIKWN, HACUNKUA, 3abny>XAeHNs, N TaKOW, KaK HeECOBEPLUEHHONETHUX

To eCTb, 4TOb6bI OTKIO-4NTb BKJIO-4alo-T CAEJIKM COCTaBuAa, 4Tobbl MPOAOIXKUTDL C
HEeNPUATHLIM MHTEepPeC ANa CTPaHbl n obLecTBa, N aHTU-COLMANbHbIX
caoenok.HenencTBUTENIbHOCTb @aHTUCOUMAJIbHBIX COEI0K, OTHOCUTCS KO BCEM YJ1€HaM
NPSMOW LENbIO- NN KOCBEHHO 06l EecTBa, BbIIMBAKO-T U3 NMPOTUBOPEYNSA PUNYECKNX U
IO-pnanYecKnx nuu, npencraBnsao-wmx nHTepec.Mbl caesnaemM cepbesHoe HapylleHue
crnpaBeasiMBon aHTUCOLUMANIbHOIMO acnekTa U MeCTHOro CaMoyrnpaB/IEHNA U CaMOro
OMNaCHOro BTOP)XEHUA 3aKOHOA4ATEeNbCTBOM, Kacato-LwmmMcs obuwecTBeHHbIX MHTEPECoB
coenkn.Onepaumnmn Cc YaCTHbIMU NNLAMU, NN XapaKTepusyeTcs NPSAMbIM NN KOCBEHHbIM
YMbICZIOM 0gHON Uan obenMmum CTopoHaMu BOMAET B 3TY MO3ULNIO-.

MopoenbHble COENKN OCYLLECTBIA-TCA B LLeNsdX 3aCTaBUTb OTAe/IbHOe
corsaweHne.2To, HanpuMmep, HagyMaHHO, KakK, HO TOJIbKO JINlb BHELUHWW BMA, HA CaMOM
nesne, CTOPOHbI, OXBaTbIBaeT APYroe MecTo, KOTOpoe MMeeT ApYyroe MHeHne.YTobbl
MOKPbITb Balln CroBOp, B CBOEM COBCTBEHHOM MOpPsSAKe, U €CTb LIAaHC He peaibHbIn Un
HeT.B BonbWINHCTBE C/yYaeB, 3TO NPSATaN HeMerasabHYO- TOProBito-.3aBepLUeHne



COENIKWN, HE COOEPXUT Tex, HE3aKOHHO MUCMNOJIb30Bal KPUTEPUN A8 onpeaeneHns
Habopa onepauunn.Kak ,, BUA, €Cam OHO ABAAETCS HE3aKOHHbIM, HEAENCTBUTENbHbLIM U
rnpu3Hasnics.

OTkNo-4nTb 0b6nayvHo Trading Corporation, n3no)xeHHble NPOTMBOPEYMNE B €ro yCTaBe, B
3TUX CNyYasnx, No-4Au No NnpaBy OCHOBAH Ha TOM, YTO B AOCTWXKeHUN uenen.Ina Takas
caenka Npu3HaTb HE UMEeeT CMbICNa, BAHOBHOCTU MM HEBUHOBHOCTU CNY>XKUJ1 B Ka4ecTBe
I0-PUANYECKOro JINYHOCTU.Ba>kHO TO, TOProBoro BONnpekn npaBoson Lenn.BuHo B
onpeneneHnn pesysbTaTa pacrno3HaBaHUA NYCTOTbl B TaKUX COesIKaX Ba>KHO.

KoHe4HOo, BCe 13 onepaunin, OH He BO3MOXXHO 4YeJI0BEK He JOCTUr Bo3pacTa 14 net, Bbl He
3HaeTe, CAMNTOMbI MeJIKUX OOMALUHUX COEJIOK, OTKJI0-4eHa.Kaxxgaa TpaH3akuus, HO
ObIs10 coenaHo 3pesnblie, BaXKHO U YCJI0BMA MOTYT HE poaHON npeHebpe)XXnmo Mano, - HO
Hann4me HecrnocobHOCTb Ha MOMEHT COBepLUEHUS caesiku Obis1 BBEAEH B 3aKOHHYO- CUJTY
MPU3HaHWA r-Ha cyn.

HeBepHO coenkn B HapylleHne naeasbHon (hopMbl, Bbl MOXXeTe AepxaTb MeCcTo A4
3Toro 3dphekTa NPSAMOMY yYKa3aHUIO- 3aKOHa (Mpa>KAaHCKUN KoOEeKC CTaTbW 165, NyHKT
2).Ecnu Bbl He ByneTe cnenoBaTb NPOCTOM MUCbMEHHON (DOPMbI AUPEKTUB, WTpad), ecTb
TWaTeNbHOe CpaBHeHMe hopMa AOroBopa, HarnpuMmep, B Ka4YecTBe CroHcopa (MYyHKT 3
CTaTbu 162 Npa>KQaHCKOro Kogekca).

He3aBMCMMO OT HOTapuasbHO 3aBEPEHHON POPMbl HapyLLIEeHUSA YCTaHOBIEHHbIX 3aKOHOM,
B COOTBETCTBUU C MNOJIOXKEHNSAMN HEKOTOPbIX 3aKOHOB (4acTb 1 pa>kgaHCKOro Kogekca
CTaTbu 165), ykazaHueMm, npeanonaraeTcsa Jin 3TO, YTO C HELEeNCTBUTENIbHOW caenke.
OTHOCUTEesNIbHO faTbhb CBOE COrJslace 3aKOHHbIX HeLOCTYMHble BepYyo-LnX, Mbl
nccnenoBann HefencTBUTENbHON caenke, caenaHHoOe C BOSMOXXHOW Fpa>KgaHCKON
YaCTUYHO NN YaCTUYHO.

Takoe cornacme MoxeT BbITb HEAOCTYMHA, Y BaC eCTb NOBOA AJ19 NPU3HAHUA CAESIKMN
HeOenCTBUTESIbHON.

Nx cobcTBEeHHOE Aeno yaaeTcs pacno3HaTb 3HaYeHNe 4eNCTBUN, U3rOTOBJIEHHbIN U3
POAHON OMNpPOBEPXXEHMNE TOProBaun ,.HegencremTenbHasa coesnka, B MOMEHT COBEpLUEHNS
COENKW, M-H UIN BOCNPUHNUMATb CMbIC/ €ro COBCTBEHHbLIX AeNCTBUN (IFparkaaHCKNi
kogekc CtaTtbs 177), KoTopble ByayT NpeasioXXeHbl Ha C/ly4yal, OCHOBAHHOW Ha TOM, 4YTO
nMes1 BO3MOXXHOCTb KOHTPOJIMPOBATh UX.

OnpoBeprHyTb COENOK, COBEpLUAeMbIX Mo BAMAHMUEM (MCKyCcCTBa C bpenom
cylwiecTBeHHoe 3HavyeHune.178 Npaxa4aHCKOro Kogekca).Kasasoch, B pesysbTaTe
ManeHbkKass MUCC U TOProeau, HeboblWasa pasHMua Mexay hakTU4ecKnmm
pe3ysibTaTaMUn U XXenaeMbiMU pesysbTaTaMun, KOTopble NMpeayCMOTPEHbl, OH HE nMeeT
BO3MOXXHOCTUK paboTaTb nHBannaa ocHoBaHuA.PesynbTaT, 0bwme rnybmnHHbie bpen nan
€ro paspylleHmne Ha Be4YepuHky, 4Tobbl caenaTb OWNOKY N 3HaYNTESIbHbIE PACXOAbl



CX0XXN.POH ownbka He NMeeT CMbICNa.

YneHbl NapTUM COBEPLUUTL CAEJIKY 3/I0HAaMEepPEHHO, OCHOBAH Ha TOM, 4TO, BBOAS OLWNOKY,
OTHOCUTEJIbHbIE CAEJIOK, COBEPLUEHHbIX NOL BJIMAHNEM JIKU OTKJIIO-4eHa.Jlexa
oxBaTblBaeT MOTMBaLMIO- K paboTe B 4epTexxax U cnoCObHOCTb CNpaBNsaATbCS C
KOMMOHEHTaMMN KaK caenkun, HanpuMmep, obMaHyTb Nosib3oBaTeNen B Cayyasx,
CBSI3aHHbIX C COEJIKY.

Ecnu coenka 6bina nponsesefeHa B HapyLlleHne 3akoHa He Bbl10 MCMOSIHEHO, OH OTMEHW
6a3y.Ecnn nHeanmnpa NoaHOCTbLIO- UK onepauuns, KoTopas bblla YaCcTUYHO peann3oBaHa,
4TO6bI ObITb NPU3HAHHBLIM, CyW,ecTByeT NpobanemMa BO3AENCTBUA HA HEAENCTBUTEIbHOCTH
CcoBbCTBEHHOCTN.BO BTOPOM CPOK UCKY CT.167 Npa>kgaHCKOro Kogekca cogepXxuT obuee
CCbINIKY Ha HegencTBUTeNnbHoOM caenke, nMbo n3 ctopoH oba3aHa BO3BpPaATUTbL BCEM
OPYruM CTOPOHaM, NOJIyHEHHbIX B COeNIKaX, N eC/IN Bbl HE MOXKEeTe BEPHYTbCS K
To4eyHon npuobpena - oNa Toro, 4Tobbl KOMMNEHCUPOBATL CTOMMOCTb AeHer (N.2 cT.167).
Hanpumep, oH BO3BpallaeT Kynew, BO BpemMs A0rosopa Kyrnjm Besiocunen,
HeTPYyLOCNoCOBHOCTHN B, CPEACTB - KJINEHTA, TO €CTb, CTOPOHbI, BEPHYJICS B COCTOSIHME,
oCTaeTCs A0 CAEeNKN.DTO Ha3blBaeTCs, KakK B pe3ysibTaTe OTTaJIKUBaHUA Mexay ABYyMS
CTpaHamu.

Ecnn 3aKOH He Tak, OTTaJlIkKuBaHue Mexxay OByMsa CTpaHaMu, eCc/in yKa3aTb CBOMCTBA
pe3ynbTaToB, BO BCEX C/yYHasaX, 4Tobbl Ha4aTb HEAENCTBUTEIbHOW COEKE.

Bbino coenaHo oTTankMBaHWe geno Mexay AByMsa cTpaHaMu 9 npuxoamnnoch
HeOeNCTBUTENIbHOCTU COENKN.

1 HapyLweHune opMbl.

2 C NpaBOBON 4eecnoCObHOCTU.KOHMPNKT, eCcqiv HKU ogHa N3 CTOPOH HEe NO3BONSAIO-T
npenHa3Ha4eHbl,

3.HecoBepLleHHONETHME NN HeaeeCcnoCobHbIM YeI0BEKOM.

4.4aCTMYHO CMOCOBHbLIN YeOBEK.

Mpu3HaBasa LEHHOCTb NX COBCTBEHHbIX OENCTBUIN, HE BbITb B COCTOSHUM YNPaBaSATb UX
5.JIN4HOCTb.

OTO UMeeT CylleCTBEeHHOe 3HavyeHue, 1 Tak ganee.llog sosgenctemem [. 3abnyxxneHune
6

Coenka HegencTBUTENbHbIX APYrUX MPaBOBbIX MOCNEACTBUN - 06€ CTOPOHbI OTCKOK
ABNAETCA TOT (PpaKT, 4TO 3a4HAA YaCTb NMepcrneKTnBe He BbINOJIHAETCA.OTO nepenaeTcs
Ha Nosb3y CTpaHbl.ECIM NapTmnsa BUHa He nMelo-T BpeMeHU, 4Tobbl 3an0SIHUTb MO3UNLMIO-
[oxoga CTpaHbl, OH byaeT NpUHAT, 4To byaeT noasexaTb UCMOTHEHUIO-.OTN
pe3ynbTaTbl ObIIV NPUHATLI BO BHUMaHWE a5 COEeNKN.

a) 3TO, B CJly4ae, Korga ogHa CTopoHa Obl1 BUHOBEH B MOBeAeHUN, B LesiiX COAeNCTBUSA
MHTEepeChl CTPaHbl 1N obLiecTBa HEMPUATHLIM, Noobewan BUA.



TOoproeasa 6) HAXOANTCA B MEeCTe CIMAHUA MapTUN UK TSXKeNblX COBbITUN, HacUNnS,
0MNacHOCTU, NoANMNCcas KOHTPAKT BPeAOHOCHbLIM afgernTa O4HY CTOPOHY noj BJANSHUEM
JDKW.

Kak n B cniy4ae OBYCTOPOHHEW, O4HOCTOPOHHEW, KaK YMNCJI0 CJly4aeB U BCMOMOraTesibHbIX
B CBOMCTBAX pe3y/ibTUPYIO-LLEro Buae BO3MeLeHNs 3aTpaT B CBA3U C pacCMOTpeHneM
MeToa OTCKOKa, 3TO byaeT ueHa NnoTepssHHOro nan aHTu-Ly cobcTBeHHOCTMW.
Hanpumep, Koraa HeaencTBUTENbHbIMU COENKN BblIM NpoBeaeHbl: 14 1
HecoBepLlUeHHOoNEeTHMX Mexay '18.PooHoOn ¢ orpaHNU4YeHHbIM NOTEeHUManoM.PoaHoON, 3TO
He byneT cnocobeH BOCNPMHMMATb 3HaYeHMe OCHOBHOWM onepaunn.OHa 3Hana, 4To, ecnn
Obl Bbl 3HaNN MAaPTUNHYIO- NAp HEKOMMETEHTHOCTU, NOJIHOM BO3pacTe o 14 neT, a
0683aHHOCTb KOMMNEHCUPOBaTb COOCTBEHHOW KOHTpPareHTa He cH4MTas BO3BpaLLeHUs
OOCTYMHON ONA BbINMOJIHEHNS BOKOBOIro NOKYrkKe, CTOMMOCTb €ro nMyuiecTsa, rnpon3oLio
yTpaTa nnu nospexgeHue.Pasgen 1, Ctatba 3. 171 - HEKOMNETEHTHOCTb.

Ba)kHO ownbKa, MOLLEHHNYeCTBO, HacuIne, oNacHOCTb, COBbITUE TOMHON CANAHUS,
He4eNCTBUTESNIbHbIMUN COEeJI0K, COBEPLUEHHbIX Mo BJINAHNEM OPYroro Bpe4oHOCHOro
KOHTpaKTa agenTa O4HOW CTOPOHbI, JOMOJIHUTESIbHbIE N3AEPXKKN BEPHEM MpecTynHuKa
(B cekyHpax.2, cT.179).

B pe3synbTaTe 10-pnaNYeCcKoro NnpusHaHUsa Caenkm HefencTBUTEeIbHOW, U eCsin OH Bbin
npeacTaBieH K NpouiakTKe N NCNOJIHEHNSA OTCKOK, CyLecTByeT HeobXxoaMMOCTb
nepenTun K caesike, BCce o4apoBaHue, bbis1 cynTaeTca cTpaHa caenku (st.169
(pa>K4aHCKOro Koaekca).

Bonpocsl, Kacato-wmecs Ncnosib3oBaHnUs NosoXXeHnn OgHOCTOPOHHUN U OBYCTOPOHHUN
OTCKOK Obls1 06bACHEH nneHyMma Boicwero ApbutpaxHoro Cyna Poccunckon degepaumn.
Bbl MOXKeTe ncnoib30oBaTb NApTUIO- LENCTBOBATL 6e3 NpeaHa3Ha4YeHbl NOOLWPATb TO/IbKO
nepen.Ecnu Bbl caoenany NpuCcyTCTBME HAMEPEHNAX C 04HOMN CTOPOHbLI 3arosopa,
nocnenHMin Bkato-4aeT B ceba npaBo ObITb BbINOJIHEHA paHblue.BMHOBHMKOM, 065a3aH
rnepefaTtb BCe CTPaHbl CAENKWU, KOTOpPble OH Ao/KeH.PasmelweHne Ecnin Bbl cpasy Xxe
npeoHamMepeHHOo caeslaHo, HO HEBUHHbBIX CTOPOHa obs3aHa nepefaTb BCe CTPaHbI,
KoTopble bl pa3paboTaH B [orosope caesikn, oHa He obsA3aHa 3TO AenaTb, Mbl
3anyCTuan CTopoHy.Ecnn Bbl BbinrpaeTe, oHa noTpebnseTcsa B CTpaHe, KoTopas
nepevyncnaeTcsa Ha cyeT npubbinen n ybbITKOB KOMMEHCaUn geHer.

ITOT MeToL4 MexXxAay -pnanyeckummn paktamMmm, USMeHUTb UK NMPeKpaTUTb Npasa u
0683aHHOCTN B COOTBETCTBUM C NpeaMeTOM NMPSMON, HE3aKOHHOI0 BO34ENCTBUSA Y1EHOB
rpa>K4aHCKOro OTHOLUEHUSA, KNacCUPULUNPYIO-TCA KaK fa)Ke HEe3aKOHHbIX aKTOB
MOKOJIEHMS.



Pe3io-me

, YT0b6bl OCTaHOBMTbL NpaBa U 06593aHHOCTY BHELIHEro BUAa KOHCTPYKLUUM pa3yMa 1
rpa>kgaHCKoro - Kypcosomn paboTbl cybbekTa, OH Hadan paboTaTb COCTOAHME
[pPa>ka4aHCKOro Kogekca -pnandeckoro akTa.

B paboTe, Hanbonee Ba)KHble U3 e ANHCTBEHHOW MPUYNHOW MOSABAEHUS, 4TObbI
OCTaHOBUTb OMUCAHHY- KOHPUIypaLnto- OCHOBHbIX MOJIOXKEHUA N FpakaaH
OTHOLWIEHMN.TOYHO TakK Xe, KaK BpeMs, HEKOTOpble N3 haKTOPOB, KOTOPbIE OKa3bIBalo-T
HEeOO4HO3HaYHbI XapaKTep, pa3HnLa cCo3HaHMA bbiia bosee 4eTKO BblAeNeHbl.C/I0XKHOCTb
I0-pUONYECKOro pakTa, ABASETCHA C/IOXKHbIM U MHOMOrpaHHbIM, Noby>xaaeT
pacCMOTpeHne CCbIJIKOW aBTOHOMHOM K J110-601 13 3TUX pa3sHOBUAHOCTEN.

Bo BCAKOM cnyyae, B MaTepuasie npe3eHTaunn, YHUBEPCUTET 0-puanvecknin gpakTt bbin
AOKa3aH - 3TO OAWH U3 NPUMUTUBHbLIX PACCMOTPEHMNS, ABIAETCA OCHOBHbIM MPaBOBbIM
YHUBEPCUTETOM B (pakaaHCKOM KoOeKce.

Hanpumep, uenb HanncaHusa Kypcoson paboThbl, NaaH NpPaBOBOM aHaNN3, B LLEJIOM,
MPUHSAN KPUTEPUIA 3aKOHA, TOJIKOBaTb €ro B paboTe, TO/IbKO NONOXKEHUSA ['paXKAaHCKOro
Kogekca Poccmnckon degepaunm TOSIbKO NO UCMNOJIb30BAHUIO- HET, TeopeTuK paboTsbl
pa>kOaHCKOro Kogekca, B AaJibHENLLEM He TOJIbKO NpaBa, oHa bblla NpuMeHeHa.
MaTepuan 6bi1 peweH B yCTAaHOB/IEHHOM LieJlb KakK Npe3eHTauunu:

- OcBelleHmne coBMeCTHas No3nunsa Ha -pnamyeckmnx akToB rpa>kgaHCKoOro rnpasa.

- 9TO OTKPOET rNaBHbIN CUCTEMY 0-PNONYECKNX (PAKTOB rparkgaHCKOro npasa.

- BHeWHWN BnA, y4nTbiBas KJKO-4eBble 0COOEHHOCTN 3aKOHHbIX HO-PUANYECKUX OENCTBUN,
KaK OCHOBaHMA 018 YCTaHOBKU, YTOObl OCTAHOBUTbL NMPAaBOBble OTHOLLIEHUS rpaKaaHuHa.
- BHeLWwHnn Bna, B Ka4ecTBe NMPUYnHbI AN YCTAHOBKU, YYNTbIBas OCHOBHbie 0COB6EHHOCTM
MPaBOBbIX aKTOB O 3/10ynoTpebnerHmnsax, 4Tobbl OCTAHOBUTb MPaBOBbIE OTHOLLUEHWUS
rpa>kgaHuHa.

- BHeLwHnn Bna, oCTaHOBUTbLCSA, KOrAa Bbl OTKPbIBAETE UCK B Ka4eCTBE MPUYUHbI
KOHUrypaumm B3aMMOOTHOLLUEHU FpakKaaHnHa.

BeeneHune 4

KO-pnonyeckmm hakT KOHLUEMUUWU - OAUH U3 BaXXHbIX N OCHOBHbIX B 'pa)KAaHCKOM
Kogekce.TeM He MeHee, 3TO NMOHATUE aKCMOMATUYEeCKOW Teopun KU cTan, no CyLwecTBy
"3acTon".lNMepexon K pbIHOYHOW SKOHOMUKE, COLMANbHbIX N SKOHOMNYECKUX OTHOLLEHUN,
peopMupoBaHue pyHoamMeHTaslbHble N3MEHEHNA B HaCTHOM MNpaBe B CBA3U C
Cepbe3HbIMN U3MEHEHNAMU B Mpa)KAaHCKOM Koaekce.2Tn obcToAaTensCcTBa, 66110
MPUHATO pelleHne 3aMHTEPECOBAHHOCTb B TeEMe, KOTOpas NpeaoCcTaBiseTCs.

MpaBa 1 06A3aHHOCTM BHELWHEro Buaa rpa>kaaHnHa, KoHpurypauum v
MPOW3BOACTBEHHbLIM MPUYNHAM - KypcoBon paboTbl TeMy, Ha4vasn paboTaTb COCTOAHME
(pa>K4aHCKOro KoAekca o-puanyeckoro akTa.



Llenb nnaHnpoBaHus, npasa, 661 NpaBoBON aHanM3 0bWENPUHATON KpUTepus
WHTepnpeTaumuio- U NCNosib3oBaHWe.B pe3ynbTaTe, OH NpuMeHseTcs, paboTy
TeopeTn4ecKoro rpa>kgaHckoro rnpasa, 1 npasa.

Taknm obpa3om, 3agayva Ha3Ha4veHa.

- BCceCTopoHHMIM 0XBaT MOJIOXKEHNI, Kacatlo-LMXCs pakTa npaBa Npa>KAaHCKOro Koaekca.
- PackpbITne 10-pnany4eckoro akta CUCTEMbI Fpa>KAaHCKOro rnpasa.

- BHewHnn Bna, KNto-4eBble 0COBEHHOCTU 3aKOHHbIX I0-PUANYECKUX OENCTBUNA B
Ka4vecTBe NPUYMHbI 0151 HACTPOMNKN NMpeKpallaeT OTHOLWEHNS MeXay rpaK4aHCKUM.

- BHeWwHM BnpA rpa>xgaHCKuUX NpaBOOTHOLWEHUN, KOHPpUrypaunm n 0CHOBHbIX
0cobeHHOCTEeN He3aKOHHbLIX AENCTBUN KaK B KOHLE MPUYnHe.

- BHewWwHnn Bua rpa>kgaHCcKo-NpaBoBOro OTHOLWEHUSA, KOHUrypauum, U B KOHUE pasyMma,
PacKpbITMA I0-PUANYHECKOr0 AENCTBUS.

N3 1o0-puanveckoro pakTa TPYAHO 3TO 0O4E€Hb CJI0OXKHbIM M MHOFOrPaHHbIA, MOTOMY 4TO
BbIHY>XOEHbl MepecMoTpeTb 419 BCeX aBTOHOMHbIX COPTOB, KYpcoBomn paboTbl, 4TO 6b110
npenocTaBs/IEHO ero orpaHN4YeHHOM Anana3oHe, CBA3aHHbIe C I0-pnanyeckoro akrta 310
He BO3MO>XHO, 4TObObl OXBAaTUTb BECb CMEKTP BONPOCOB, 4TOObI ObITL.B pe3ynbTaTe OH
byneT nmeTb aeno 6osiee BaXKHbIM, HEM TOJSIbKO OCHOBHbIX MOJIOXKEHUA.

OcHOBHaf 4acTb

Hoknan 'eHepanbHOro cekpeTaps 0 -puanvyeckmnx akTos B [ pa>kaaHCKOM Kooekce

OcobeHHOCTU 1o-puanyeckmnx pakTos onpenesieHnin 1 rpa>KgjaHcKoro rnpasa

He Tonbko BOo3gencTBue Ha eamHunuy Mpa)KgaHCKOro Kogekca, Bce npasa, BJlaCcTb, YTOObI
obecrneynTb NX C NPaBOBbIX CPEACTB A1 OnpefesieHHbIX NMpaB YJ1eHOB N NPAMON
OTBETCTBEHHOCTU 1 peasin3auunuv rnpas v 3alWnTbl MPOLAXKN UMYLLeCTBa 3TO AAThb.

TeM He MeHee, Hann4me obLLEenPUHATON 3TaIOHHLIM YaCTHOMO NpaBa eLle He CO34aHo
npasa n 06A3aHHOCTN NPOLAAXKN HEABVMXKUMOCTN.YTObObI caenaTb 3TO, Bbl O/KHbI ObITb
oCBejOMJIEeHbl O NPUBLITUN NPaB KOHKPETHOro cobbITUS TeKyLLero Ha3blBaeMblX
lo-pugnyecknin pakT B nmtepaTtype.lflossnieHne npas 1 06a3aHHOCTEN, U3SMEHEHNE UK
KOHeL: B OTHOLLUEHUN BEpPXOBEHCTBA 3aKOHa, OHW ByayT reHepmpoBaTh NPaBOBOM
pesynbTaT.

YacTHOe nNpaBo, N OH CKa3aJsl, 4TO eCTb OTBETCTBEHHOCTb, 0-pUaNYecknin pakT oTTyna B
KayecTBe 6a3bl, C TOYKU 3peHns -puandeckon, bl nepefaH B kKayecTBe Ha3BaHUA
3TOro 3akoHa.Hann4me B Ha3BaHWU, NepPeBO34MK NONy4YaeT CBOE 3aKOHHOE MPUYNHY
npasa, 3TO 3HAYUT, YTO Yy BAC €CTb BO3MOXHOCTb, 4TOObI NMpeTeHAoOBaTb Ha peasn3auunio-
1 3awmnTy.Bo MHOrmMx cny4vasax, TepMumH "Ha3saHme 6bIJ10 NCNOSIb30BAHO B
XapakTepucTuke" npas COOBCTBEHHOCTU, HO OH NO-MpeXxHeMy uenecoobpasHo B obnacTtu
0653aTeNbCTBEHHOr 0 NMpaBa, a AyX NMPUHALEXNT.



Y106bl 06BACHUTL, KOrAa eCTb NoTeHUnan cynebHonm NnpakTnke, Xxo4eT yCTaHOBUTb
3aKJII0-4eHns cyda hakTu4eckoe COCTOSAHNE OTCPOYKN NCTLY YTBEPXKOEHUSA O CO34aHUN
I0-pUONYeckoro akTa, 4To 3TO He ObI1I0 MPUHATO BO BHMMaHUE, 4TO MMEIO-T 3aKOHHOe
B/INAAHME 4TOObI, TakuM 06pa3oM, NPUHATb OCHOBHbIE KpUTepuu | Npon3BOACTBO,
Y4nTbIBas, 4TO He 6b110 cyfa He 6b110 BO3MOXKHOCTU pacCMOTpeTb NpenMyLlecTBa 3Toro
TpeboBaHuMA, oNa Toro, 4Tobbl YCTAaHOBUTbL (aKT HaIM4YUA OENCTBUTEIbHONO 3Ha4YeHne
Kak B Heobxogumbix cnyyasax, 3TO He Tak.

paxaaHCTBO Bcsakui pas, korga KTo npaB obpa3oBaHHbIE B COOTBETCTBUN C
NcnosiHeHneM, 4Tobbl NMeTb BO3MOXKHOCTb peanm3oBaTh CYLLECTBYIO-LWMNE CUMbI, MPSAMas
obsa3aHHOCTb NopaepxmeaeT.MHorga npsaMas 0653aHHOCTb HUX 0643aTeNbLCTBO B
HEKOTOpPbIX C/Iy4asaX, 4TObbl pacCMOTPETb KOHKPETHbIE NpeaMeT 3aKoHa (KOTopbIn
3aboTnTCA BO BpeMSA KOHTpaKTa, uan no-6on gpyrom obewaHne atux o6a3atenbCcTB),
(HanpuMmep, BCe B nncTtbax, oH byaeT nexxaTb Ha HEO6XOANMOCTMN) HeONpenesieHHOro
4yncia 4es10BE€YECKOro Bbl XOTUTE, YTOObI YKJIOHATLCA OT HEro, MOTOMY 4YTO HapyLllaTb
npaBa cobcTBeHHMKa.KoHOnUMOHep - NpAMO -1 rpynna, oHW ABASAI-TCA 6onee WMpoKnn
CMeKTp 3aWnTbl, N3ayYaTb ABe rpynnbl Npas, Ha3biBato-TCA 6€3yCNI0OBHbLIMU.

BHewHWN BUA OCHOBOW npaB 1 0b6sg3aHHOCTEN Frpa)KaaH, BO MHOIMX Caly4asaXx, 3TO
cyYmTaeTcsa GakToOM NPaBOBOW U X KOMBMHAUWN, HAa3bIBAaE€TCSA CJIOXKHbIE lO-pUANYECKME
aKTbl U PaKTUHECKNIN COCTaB ABAAETCSA 0-pPUANYECKUM TEPMUHOM, HeT.Hanpumep,
npsMoe COOTBETCTBME KOHKPETHbIE NpaBa U AN KOTOpPbIX 06893aHHOCTb 3aKJ/I0-4NUTb YXe
KOHTPaKT Ha MOMEHT 3aKJilo-4eHUsa Jorosopa (oepTsl), Bbl AenaeTe npenoxeHune
MJaHoOB, COrslalleHnn, NOCTaBMUTb MO3XKe corsacue (cornacme) naptua npmobpeteHns
3a8BUTENIEM N HEMELJIEHHO 3aKJIt0-4eHue OTo byaeT.OTo Korga geso A4oxoguT Ao
TpeboBaTb KOHBEHLUM OT TaKOW perncTpaunum ons BBeaeHns B Cuay, rocynapcTBa
perncrtpaynmn: 3To, BEPOATHO, cofLepXaT PaKTUYEeCKY- CTPYKTYPY U TpeTUn cny4amn.
O-puanydeckuin hakT - Kak Boobuie B pacCagHMK N BbIBOAbl, 4TO MPUMEHEHnEe
CMOCOBHOCTM MCNONb30BaTb CrpaBeasINBbIA U Pa3yMHbIN U MPUHUMAETCA KpUTepun
(cTaHOapT) 3aKOHa, NPOBECTN BO3MOXXHOCTbL MPaBOBOW OLLEHKW, ABASETCS NosiB/eHne
06BbEeKTUBHOW peasibHOCTU.[IpyrumMmn cnoBamu, nosiBeHne Kaknux-nmbo cnpasensinBomn
I0-PUANYHECKUX KOMMOHEHTOB, PEryinpyto-T 3HAK, HE COOEPXKUT 4YTO-TO TOJIbKO
COOTBETCTBYIO-LWNA CUMNTOMOB.W HeraTneHbIN "peasibHble OTHOLLEHUS, CyuecTByeT
pa3pbiB BPpEMEHN MeXAY Cnefylo-wmnmm npouenypamMmm v o-pnondeckmnx" akTopos
pa3BuTuna ".Bo-nepsbiX - NpecTyrnjeHne, HapyLleHne 3aKoHa - A NpeacTaB/io- Ha MOMEHT
ero coseplleHus.lopoackue BaacTU, B Ka4YeCTBe yKa3aTb He TOJIbKO rnpouecc, "...29ToT
npeueneHT aBnseTca "CKBO3HON".

3aKOH B O4HOM NpecTynjieHnn, NpenyCcMoTPEHO, YTO HE NMMELD-T BO3MOXKHOCTMK ObiTb B
COCTOSAHMN 00BbABUTbL NPECTYMNEHNEM, KaK MPaBuUio, B HEKOTOPbIX C/yYasaX, HO HeT



Mepbl, NPUHATbIE BYXranTepPCKUn y4eT, KOTOPbIA 3aKJ/0-4E€HHbIE B JINL,O0 BO3SMOXXHOCTM,
OTHOCSLWMECS K ero cnocobHOoCTM 370 6b110, HO 3TO He nMeeT. "OH NpU3HaeT Iun
BO3EeNCTBME npeLeneHTHOro npaBa, OH HernocpenCcTBeHHO COo34aHHbIe npasa u
06A3aHHOCTN, 4YTO, peryampoBaTb KapTUHY COLMANbHbLIX OTHOLLIEHWA, Mbl 3@aBUCUM OT
BOJIN CTPaHbI. "

N pa3nunyHbie Wwarvn NnpaBnTebCTBO CBOEr0 CyLLEeCTBOBAHNS NOCETUTENA OONH ClyYal
TOT paKT, 4TO OHU UMEK-T CNOCOBHOCTb NMPMCNOCabnnBaTbCA K KaXX4OMYy
yenoseky.llpnynHa 1 pa3HmMLua B NMPaBoOBOM peryJiMpoBaHNN OTHOLLEHNN MeX Ay
Pa3HOCTbIO- MEXaHW3Ma: pe3yibTaTbl TEX XKe YCNI0BUAX BO3AENCTBUSA Ha pa3iMyHble
MeXaHM3Mbl MPaBOBOIro perynampoBaHus, 6bi1M pacCMOTpeHbl COOTBETCTBYO-LLME
hakTbl.Tak, Hanpumep, onpegeneHne Tekylwen busHec-onepaumnm rno ee ctatbe 2
4neHoB ['pa>kgaHCKOro Ko4ekca Npu3HaeT He3aBMCUMbIW, NPOLaXKW OT UCMNOJIb30BaHUS
NINYHOr 0 pUCKa nmyuiectsa paboTe, 4To NpmbbINL ANS Uenen NOCTOAHHOrO yaaneHus,
NMPOAYKT Bellen 3aperncTpnpoBaH B nopsagke, yCTaHOBJIEHHOM YTO OH MpeasioxXun Te
peanin3oBaH B NPeasioXEHHbIN Oblin Mexay HUMK.U3 onpepeneHns, o4eBUAHO, YTO eCTb
paboTa 3aga4n - npenMmywecTso (Npubbiin); NpenmMyLLecTBOM ABAAETCA PYHKLNS,
KOoTopas MoXeT BbiTb Nosly4YeHa B pe3yfibTaTe npoaakm nsgenme nmeet bonee BbIrogHO
nokynaTb.[TOKynKa cnekynauum onpenesneHnsa NnpuMeHeHNs NpoaykKTa aBnseTcs
YrOJIOBHbIM NPEeCcTynJieHWEM U aKTOM NPOAa>KN B CTapoM Koge.TeM He MeHee, Ha
CerogHAWHNN OeHb, KYNNTb aKTUBHbLIA YTOIOBHOIO KOAEKCa, OHa He BKJIt0-4aeT
06a3aTenbCTBO Nepenpoiaku Ansa noaydeHma npubsinun.fpexae Bcero, 310
BO34EeNCTBME YIO/IOBHOIO KOAEeKCa B Lensax bosee npoaBnHYyTOW peanmnsaynm n xopoume
Mara3uHbl, He UMEID-T KBaMPMKaLUnK, Kak pakT 0 npase, 4TO ABASETCA OCHOBOMN
PYHKLMOHUPOBAHNS NMPECTYNHUKA, OH HE COAEPXUT YroJIOBHOW OTBETCTBEHHOCTHN ,Ha
3TOM )Xe 3Tane B NPUCYTCTBUN NPaBOBOW CUCTEMbI, BANAHNE Kyrua npuobpectun
NPOAYKT, 4Tobbl NpofaTb 3a Npubbinb, BKA-4aeT B cebs yCTPONCTBO NPaBOBbIX HOPM,
Ha CeroAHSALWHNN OeHb, BKJIO-4aeT B cebs yCTpONCTBO Mpa)KgaHCKOro Kogekca.

Kak npaBusao, NnpaBo y4eHUs 3pPeKTOM AENCTBUSA CMMNTOMOB byaeT, pasgennTb nx.C
apyron ctopoHbl, OC Modhdhe TaM NMOCTOAHHO UK BpeEMSA reHepaunn, B COOTBETCTBUN C
BUAOM YYEHOro, AesTeNIbHOCTb, N 3TO AEeNCTBOBATb U 3KBUBAJIEHTHO, U NPenJIOXNTb
ABJIeHNe cneymasbHasa rpynna nevolevyh, 4To HaxXoANTCA B HanpaB/ieHUN eXXxeaHEBHOWN
WN OONIrOCPOYHOM NepcrekTmee, crneynanbHble "lMpaBoBoe nonoXeHue", oHa He
rnoraweHa B edinokrathom akT KOHKPETHOr 0 10-puaAnvYeckoro encTeuns, Bpems ot
BPeMeHM pa3roBopbl O NPaBOBbIX NOCNeACcTBUAX.C TOYKN 3peHnsa APYrux y4eHblX,
"cnepyeT pacCMaTpuBaTb KaK peasibHOCTb BCE COCTOSIHME OEeNCTBUS ABNSETCA 06LmM
ONa KoHUa, co3aaBasi NpaBo, KOTOpoe OCHOBaHO Ha ToM hakTe, npaBoBon."

Kak crnencrtene neatesibHOCTU N EeNCTBUW, N (OTCYTCTBYIO-LLEro, U3MeHeHne) npas,



BbI3BaHHbIX, MPABOOXPaHNTENIbHbIX peasibHOCTN BHELWHWW BUA, pravoizmenyayuschie ns
pravoprekraschayuschie, gpenutcsa o-pnandeckoro gakta.OH reHepmpyeT N3MeHeHNs,
OHM MOryT ObITb OCTAHOBJIEHbI MPaBO N 06583aHHOCTb NPAMON KOHPPOHTALMKN, KaK
nosiarato-T, 4ToObl COOTBETCTBOBATb aKTUBHOCTU U noBegeHne hakKTU4eCKoro COCTOSHMSA
BHewHero Buga.Tak, HanpuMep, NnoTeps COCTOAHUSA aKTUBHbIX 0340POBUTESIbHbIX
MeponpuaTun byaeT MMeTb BO3MOXHOCTb NMPUBECTU K apecTy cobcTBeHHOCTU.HO geno B
TOM, 4YTO, OH, B apeHay, 4To apeHaaTop 6bi1 AaH B Nono>xeHne 6ecnonesHomu.
MorpelwHoCcTb n3MepeHns, HernpaBuJibHOE NOJIOXKEHNe 0eATesIbHOCTU, MeCTOMNOJIOXKEeHne
n ap davnostn oro cobCTBEHHOCTb Ba)KHOE roCy4apCTBO YMECTHO OLEHKa pa3InyHbIX
ABJIEHUN KBanuUunkaunm npaBooTHoweHUSA, N1Mbo A0S1KHbI ObITb paCCMOTPEHbI B 3TOM
NnPOAYMaHO 3aKoHoA4aTeNbCTBO ABepu MNpuobpeTeHne.

Ycnosusa - 3To peanusaymsa ns ", ® UI3MeHUTb, 3TO NOAYEPKMBAET YCTOMYMBOCTb K
pa3BUTUIO-, MPU onNpefesieHHbIX YC0BUAX, PunocoCckan oTparkaeT YHUKANbHYIO-
dopMy nepemMeLLeHns pag GakTn4eckoro obbekTa B 3TO Bpems ITO

KaTeropus. "losBneHne ctaTtyca BblgenseT (cybbekT, 06beKT, MPoNCXoonT BPpEMEHN 1~
MPOCTPaHCTBE) KOHKPETHOE 3HAaYeHMe 3aK0H, eC/in Yy Bac eCTb onpepesieHHble KavyecTBa
NAN CUMNOTOMbI, UMEIO-T BO3MOXKHOCTb HEOH6X0AMMO NMPU3HaTbL B KaYyecTBe
lo-puanyeckoro Bel.B pe3ynbTaTe, B NpeacTosLwemM nNpaBoBoOro rocygapcTsaa, napsbl
NMpaBOBble MOCNEACTBUNSA, MOXXHO MHTEPNPEeTUPOBaTb KakK MeToa oTobpa)keHus no
OTHOLLEHMIO- K Ka)XA0W APYron BHEWHNN BuA (nMuo o6beKTOB) B MPaBOBOM MNoJie Yyepes
NPUCYTCTBME N KaYyecTBa 1 cMMNTOMOB BeToHa 3akoHa lNpegnonaraeTcs, Korga ecTb
BO3MOXHOCTb.

Korga aHanns NnpoCcTUTb rOCyAapCTBO K BbIBOAY, YTO 3TO aHa/IOrMYHblE NMPaBoBble
(3aKOHHbIM Ba>XHOe rocygapcTBO), BCE BO3MOXKHOCTU A1 NOAAEPKAHMSA LLeNeBoro
MpPaBoBON (HEMENKOKJ/IETOYHOr0 COCTOSIHUM OWNBKM), 1 NpaBa Ha CHUMKe O6bekToM
obsA3aTenbCcTBa (HE3aBEPLLUEHHOrO CTPOUTENbCTBA rOCyAapCcTBa, HeaAeKBaTHoOe
MOJIOXKEHME), @ TaKXXe, Yy BaC €CTb BCe BUAbl BHELWHWA BUA B peasibHON XXWU3HW npaBa
ABNSETCA YC/IOBMEM, YTO Bbl HA3HAYNTb UX OENCTBUTENBHOINO 3Ha4YeHUs (NoroaHble
ycnosus) ,

Knaccngpmnkauna o-pnonvyecknx akToB B [ pa>K4aHCKOM KodeKkce

EcTb psaa o-punanydeckoro akTa, 3To pa3Hoobpa3Hbl.

B 3aBUCMMOCTK OT BOIN CyObeKTa, N OHU LEeNATCA Ha OENCTBUS U
cobbITUA.HO-pnanyeckmne oencTeus - 3To pabota oTAeNbHbIX aKTOB, OHN UMEK-T CUSbHbIE
NnM4YHOCTM bypeT.[lencTBme, Kak CAMNTOMbI MOIYyT HE3aKOHHO MU 3aKOHHO.3aKOHHbIe
OEeNCTBUSA - 0ENCTBUSA, KOTOpPbIe CorslacyeTcs C NpeTeH3nsaMun rnpasa U OCHOBHbIX NpaB.B
OTBET Ha 3TO, 3/10M COBCTBEHHOCTW, - AENCTBME HE COOTBETCTBYeT TpeboBaHMAM 3aKOHa
N OCHOBHbIX MpPaB YenoBekKa.



HenpaBomMepHble AENCTBUS, 4TO NPUBOAUT B FParKAaHCKNX Aenax:

- DTO MOXXET NMPUBECTU K NMOBPEXAEHUIO- (MOBpexxaeHue).

- He cnenynte noroBopHbiX 06493aTenbCTB.

- HeocHoBaTenbHoOe oboraweHmne - Kynutb B cHeT apyroro nmua 6e3 obocHoBaHMA
HeobXxoaAMMOW UM 3aLlUNTbl UMYLLECTBA;

- 3noynoTpebneHne npaBamMu.

- [eHepasibHbIN OTKIO-4NTb Oes10, AEeNCTBNE B BUAE CAENKU, KoTopas bblna npu3sHaHa B
KavecTBe naeanbHonm Oyobi D ..

LieneBble MeponpuaTa OENATCA Ha 0-PUANYECKNX ENCTBUN N CyaebHbIX NCKOB.
O-puanydeckme eNCTBUSA - 3aKOHHbIM aKTOM CybbeKTa, Melo-LLero Lesb - BHELWHNN
BUA, Bbl MOXKETE U3MEHUTb OTHOLWLEHUSA MeXX Ay rpa>kgaHamMmm n oCcTaHoBUTbLCA.CroBop -
OCHOBHbI€ 3aKOHOMEPHOCTN MPaBOBbIX aKTOB rpa><aaH.Ewe rpaxgaHckue gena, umeet
BCe LWaHCbl BbITb CreHepupoBaHbl aAMUHUCTPATUBHOIO akTa.HanprnmMep, BO3MOXXHOCTb
OBJlaleHNSA rpa>kjaHaMm Ha OCHOBE OopraHa orneku v nonevynTenbCTBa X MHEHUIO-
Mmccum, oHa byapet otobparkaTbCs B poanTensa nnm socnutartens.fllossneHne
BOCMPON3BEOEHNSA FPaXKOaHCKOro Ucka cya nnu apbutpakHbli opraH (cyn peweHue),
N3MEHEHUSA N BaXKHYIO- POJiIb B KOHLLE KOHLIOB.

KO-pngnyeckme oencTBmns - BOMPOCHl MPaBOBOW HE3ABUCMMOCTU N APYrne 3aKOHHbIM
aKTOM cybbeKTa, KOTopble CBA3bIBalO-T KOHKPETHbIE NPaBOBble NOCNeACTBUSA NN CyObekT
UM NnpenmyllecTsa NPaBoBOro pesyjbTaTta.Hanpumep, B pa3Butumn antepaTypsbl,
NCKYCCTBa B MPUCYTCTBUN O4€Hb peasibHbIM aBTOPOM MNpaBa Ha co3gaHue paboTsl,
CaMOCTOSITEsIbHO, OH 3HaJl, 4TO 3TU Npasuna.

KO-pngnyeckme TeHOEHUMN - YenoBeYecKasi BOJISI U HE 3aBUCUT OT peasibHOCTH,
Ka3al0Cb, MPONCXOANAT.

CobbiTre, 6611 abCONMO-THLIN U OTHOCUTENbHbIN.

Abconto-THasa [lencTBue - 3TO ABNEeHNE, pa3BuTme n hopmMmmpoBaHme He CBA3aHO C
3aUHTepecoBaHHbIMN CTOPOHaMN HaMmepeHuns.Hanpumep, 3eMaeTpsaceHus.
OTHOCuUTenbHas cobbiTue - nosereHne, oH byneT otobparkaTbCs Mo Bose cybbekTa, HO
pa3BMBaTbLCS, 3TO NPoOMU3oNaeT HE3ABUCMMO OT UX cOBCTBEHHOW BoNM.Hanpumep,
4yenoBek, 0 cMepTu 6bn ybuThl B Apake.

PoOCTBEHHUKM B Clly4ae 3TO YHUKaJIbHasa poJib, KOTOPYIO- 3TN (aKTbl NPaBOBON Urpa
CTOJIbKO, CKOJIbKO BO3MO>XHO.

HaTa poxxneHns 3aBUCUT OT BOJIM HaMepeHueM cybbeKkTa unm 3akoHodaTens, Ho g byny
cnenyo-LumMm BpeMeHn HanpaB/ieHne NOToKa CnpaBea/IMBoN 3aKOHOM BPEMSA.MPUNTUN NN
OKOHYaHMSA CpOKa AENCTBUSA FPax4aHCKO CO34aHO - UM NepPBbIA CiyYan, 4TobbI
NpubbITb, NCTEKAET B MeXaHNYeCKM 'paKAaHCKUN KOOEKC U Apyrme, C TeM, 4TO No
npowecTteun 50 net ¢ (1 1 aBTOpP CMEPTU, HACSIEOHNKN OCTAHOBKN TAaKOro aBTOPCKOro



npaBsa U3MEHUTb NN NMPeKPaTUTb NMPAMYIO- OTBETCTBEHHOCTb U T.4.), Haaun4ue
pe3ynbTaToOB B COYETAaHUN C KOHKPEeTHOW noBeneHus byneT co3fnaH Bonpocy (Hanpumep,
BbINOJIHEHNE obeLllaHnn HAaNoXXUTb Ha ceba 0OTBETCTBEHHOCTb 3@ BUHOBHbIE OEeNCTBUS
nebutopaMun n KpeamTopamun 3a4epPXKKN N NMEK-T BO3MOXXHOCTb MaHUMNyIMPOBaTb
6asbl).

BHewHWn BuA, 4T06bl OCTAHOBUTDL JlerasibHyt0- BO3MOXXHOCTb AJ19 U3MEHEHUS Uun
pa3yMHOM OOHOM0 I0-pUANYECKOro hakTa nan pakToB, UMelo-LLMX -puanyeckoe
Habopa, T.e., NpaBOBON CTPYKTYPHbI.

Ana nonyyvyeHma npasoBOM pe3yibTaT B NepBOM CJly4ae npaBoBOro ohopMeHns, oH
obecrneymBaeT MOCTOAHHYIO- BUAUMOCTb 0-pUANYECKNX (pakTOB B CTPOro onpeneneHHoe
BpeMsA.dopMUpoBaHME BOJIU, NPUHATNE HACIeQHNKOM HaclenCcTBa HAaCTOoSALWero
n3obpeteHuns, Hanpumep, byaeT NpeeMHMKOM pa3BepHYTa B XXECTKON 04epenHOCTH,
4T0ObI NpaBo COOBCTBEHHOCTU Ha MMYLLECTBO, KOTOPOE NnepefaeTcsa No HacleacTBy B
NMPUCYTCTBUMN 10-PUANYECKMNX (DAKTOB YTO 5 MOrY.

B npoTneBHOM cny4vae, npaBoBas (GOPMy/IMPOBKa, HE3AaBUCMMO, 415 €ro NosiBAEHuUS,
4TOObI NPON3BECTU -PUANYECKYIO- pe3y/ibTaT TOJIbKO B TOM C/ly4ae, TOJIbKO C (haKTaMu
Ha BCeX Ba)KHbIX 3aKoHoJaTenbCcTBa.lO-pugnyeckas CTpyKTypa Nnepsoro rnosiBaeHus
CJIOXKHOM CUCTEeMbl Ha3blBaeTCs NpaBoBoe 0hoOpMIIEHNE I0-PULNYECKUX PaKTOB M Ha
BTOPOM n306parkeHnu - 10-puanyeckoro akTa NoJHOro guanasoHa.

o4 CNOXHOW 10-pUANYECKON CTPYKTYPbI, 3TO MepBble Wwarv B BOCNPUATUSA, NPaBoBOro
pe3ynbTaTa -grazhdanskogo kKnactepa noAackasbliBato-LMe 3aHAB TpeTbe
COCyLLEeCTBOBaHMA OTNPaBUTb KOMMNO3UL NN,

Takum obpa3om, B ft0-60e BpeMs NpaBOBON CTPYKTYpPbl 30eCb, MOTOMY 4YTO €CTb
NOTPEeObHOCTb B NPUCYTCTBUN CBA3aHbl OTHOLWIEHUSA MeXAY rpakgaHnHoOM, byayT
npaBoBble NOCNeACTBUA TPYAHO OblI0 OCTAHOBUTb UMSA NN OTHOLLUEHUS, BEPOSATHO,
n3mMmeHnTCca.lO-pugnyeckme CTpyKTypbl, NpaBoBble NOCNenCTBUSA, HanpuMep, obellaHue
6e30MacHOCTN CHMTaeTCs TPYAHbIM Npu 3anpoce oTHoweHnA OCHOBHas
OTBETCTBEHHOCTb cyulecTByeT byneT BbIrnageTb.

Nx npaBoBon (hOpMYSINPOBKa KOHLEHTPaLNN HE Ha/lndme Taknx NMMryJsibCoB, a
rpa>xgaHCKme BOMNpoChl CycTasa, ABAAETCSH TO, YTO O «CJZIOXKHOCTU» NMOJIHOCTbIO-
HOpPMaJsibHOM NPaBOBOro opopMsieHns, KoTopble obewato-T.Taknm obpasoM, HopMasibHas
npaBoBas CTPYKTypa, NpaBoBblie NOC/eACTBUSA, YTO ABNAETCSH MNOSABJIEHMNE FTaBHOIM0O
rpa>K4aHCKOro npaBoOTHOLUEHMSA CTAHOBUTCA.DTO OFPOMHOE KOJIMYECTBO (PaKTOoB O
npase, KOTOPbIA BXOAUT B NPOCTOW NMPaBOBON CTPYKTYpPbI B, HO OHa MMeeT BO3MOXXHOCTb
yKa3aTb TOJIbKO, Y4TO OH BeJINK, 4TO 3TO HE CJZIOXKHO.

TpeTun, O-pugnyeckoe popmympoBKa C NnpeanovYTeHUsAsMN OTHOLLEHUI C NpeueneHTaMu
B MpOrpeccnBHon nutepaTtypbl, cBOGOAHOr0 U CBA3aHHOIo0, 4TO6bI BbIpa3nTb Uaelo-,



KoTopas bblsia pasgesieHa Ha CMeLlaHHbIe.

BecnnaTHasg 0-puanyveckas CTpykKTypa, ecTb cBobogHoe obbeanHeHne, cpeamn HuX,
npepnocTasnsgeT Habop -pnandeckmnx PakToB: haKTbl, €CTb BCE LWAHCbI, 4TObbI
aKKYMyJInpoBaTb B J1I0-O0M Ciyqae, He peryampyeTcsa HopMaMuy rnpaBa N CMeXHbIX
I0-pUONYecKyo- CTPYKTYpY CylwecTByeT KpaTKOCPOYHbIN MOPSAAOK U cTporas obs3aHbl
MMeTb, Cpeamn KoTopbixX TpebyeTcsa B COOTBETCTBUU C HABOPOM t0-puanNYHecknx hakToB,
P)aKTOB, KOTOpPbIEe NPUXOOAT MPOUCXOLANT B CTPOro onpeneneHHoM nopsake.
Hanpumep, 3aknto-4eHne gorosopa ¢ nobegntenem Topros, pacCMOTPUM
nocnenoBaTesibHOE OCYyLLeCTB/IEHME psaga MepPoOnpuAaTnnN, HeobxoanMbIX ANS
BbIMOJIHAETCA, KaK YKa3aHo B CT.447 [pa>KgaHCKOro Kogekca npouenypbl.Bo MHOrnx
CNy4dasnx, COOTBETCTBYIO-Laa POpMyIMPOBKa 3PP eKT yaesibHoe norjouieHme Ha
3aKoHe.B npuBeneHHOM Bbille ciy4ae, opepThbl U akLenTa 4OroBopa BCaCbiBAaeTCs B
MPUHATUN PELLEHNI MO CYETY C KO3I(PPULMNEHTOM MaTy N CTOPOHDI, Mepea waros, 4Tobbl
B3ATb Lesib MoJIly4YeHUs - KOMUCCUIO-

(pa>K4aHCKO-NPaBOBOW CAEKMU.

CMeLllaHHbIN 3aKOH KOMMO3nLumnKn npepctasnsgeT cobon Habop o-puanyeckoro akTa,
accoymaumnsa Mexay HeKOToOpPbIMU N3 HUX BecniaTHbl, OHUN YaCTUYHO CBSA3aHbI.

Takum obpa3oMm, TOT (paKT, 3aKoHa 'pa)kaaHCKOro Kogekca, OH MMeeT BCe LWIaHChl 414
Toro, 4Tobbl NpeTeHaoBaTb Ha pa3Hoobpa3ne NpuinH.Takmm obpa3om, BEPXOBEHCTBO
3aKoHa obecne4ymBaeTCsa pe3ysbTaToB, NONPOCU MeHS, 4TOoObl ObITb 3annCaHbl
HernocpenCcTBEHHO Ha BCe CTaHLAPTHbIE YC/I0BUSA BaXKHbl 419 BOSHUKHOBEHWUA 3TOro
nonoxeHus.Hanbosiee LWWMPOKO BBEAS I0-pUaANYeCcKUin haKT BbICTyNaeT 3aKOHHOoe
OencTBue, Mbl AOJIXKHbI ChOpMUPOBaATL UX OTAES B HEMPABOMEPHbIX N MOBEAEHMNA U
cobbiTUn.TeM He MeHee, 3Ta KNnaccumnKkaumnsa NpMMeHaeTCss BO BTOPOW MOJIOBUHE
KypcoBoun paboTbl.

MNosiBNeHne rpa>kjaHCKOro OTHOLLEHMUS, CyaebHbI Npouecc 2 B KAaYeCTBE NPUYNHbI A5
N3MEeHEeHNsA N KoHel,

MosiBNeHmne rpa>kgaHcKoro oTHoweHus, 2,1 KBaIMPUKaLUNOHHbLIN LENCTBUSA B KaYyecTBe
rMpaBoOBOW OCHOBbI /19 U3MEHEHUNS U KOHeL,

B cBA3M C 10-pnanvecknx pakToB B MeXAy 3aKOHHbIMU 10-PUONYECKNX LENCTBUN B
cnenyto-wmnm npexae, gymato-, 6onee obuen rpa>kgaHCcKo-npaBoBon caenkn.Takum
o6bpa3om, cHMTaeTCs, BbICTyNMaTb B KA4YeCTBe CAENIKa ABAAETCS KPYMHOW Fpa>KgaHCKOro
lo-pnandeckmnm pakT B pa>kaaHCKOM KogeKce.

3aKOH MPUHAT B COOTBETCTBUMN C cornawleHnem st.153 Npa>KoaHCKOro Kogekca caoenku



Mo OCTaHOBKe rnpasa U 06593aHHOCTN BO3AENCTBUA N FpaKaaH Jl0-A4el U opraHn3aumnm
LeNnblo- N3MeHeHns, onpeaenseT onpenesieHne Coesnku.

[ oroBop - 3TO aKT BOJIM, 3TO O3HA4YaeT Haanyme onpenesieHHON LEeHHOCTHONO0 CO3HaHUS
cybbekTa, onsa Toro, 4Tobbl obecnedynTb OTYHET CBOMM AENCTBUAM U KOHTPOMPYET 3apsan
HUX 015 TOro, 4Tobbl 3TO MU0 aKT ,

CyTb caoenkun obpawaeT ceoboay CTOpoH.PNHAHCOBLIE aCNEKThl - COAEeP>XaHUe, KoTopble
OyaoyT pacCMOTPEHbI, COCTOUT M3 NpeaMeToB Nog BAnsHmnem obuiectsa.Bons - 3To no
DOCTYyNeH A1 BOCMPUATUA OPYrux Jo-Aen, BblpakeHne BosIn nnua Ha ynuue.N3 BaXKHbIX
BeLleCTB, KOTOpble CBA3bIBAlO-T 00LMe NpaBOBble NOCNeACTBUA COENKN, -
MHeHunsa.BHewHee npeacTassieHne BOAM CyLLEeCTBYET BO3MOXHOCTb, 4TO cBob6ofa Takum
e obpasom, Kak 6eToH noaBepraeTcs NPaBOBOW OLEHKMN.

NHorpa onepaumns He TOJIbLKO BOJISA, @ HE TOJIbKO BJIUAHME Nepenadvye nmyLlecTsa,
npuBeneT K NpaBOBbIM MNOC/EACTBUAM B NpucyTcTBun.Hanpmumep, aorosop, bynetr
oTobpakaTbCA AaTb Bara)k Apyr OT Bbipa’keHUs BOMN BO3OENCTBUA Ha nepenady
ofapseMoMy fOoHOpa 1 peunnueHTa n baraxka.MeTopn npencTaBieHns, NO3NULUN U
nokasaHum bygeT coBepluaTb NPU YCIOBUN Bbi3biIBAaEMOro hOpMy yKpenaeHus um
Toproean.Ceoboaa, Kak onnucaHo HUXe, 3To, 4TOObl MMeTb BO3MOXXHOCTb BbIABUTb
pa3finyHble Cnocobbl.

MNpecnenoBaHMe Mo 3TOMY BOMPOCY C Liesblo- no3numnu, B Nto-6oe BpeMs NnpaBoBOro
XapakKTepa - 3TO He npecnenyeT -puanyecknx uenen, Takmx Kak npnobpectun npaso
aKceccyapsbl, LOroBop goMa - caenika byneTt o3HavyaTb, 4TO OH He cHUTaeTCs
BHYTPEHHUM.

MOTOMY 4YTO OH BexxaTb, HOpMasibHbLIN BUA obecnedyeHns TOProsam ong nx
I0-pUANYEeCcKOro ocnapmuBaHusg 6bi1 Ha3BaH OCHOBHOWM caenku.TpaH3akumn 6asbl AaHHbIX
ABNSAETCA 3aKOHHbIM U Ba>XHbIM.

Pe3ynbTaT 3aKOHOA4ATENbLCTBA, KOTOPbLIN Bbl1 CreHepmnpoBaH A8 BCNenCcTBME CAESKU, OH
npennoxun npasoson BbiBoA.[MpobnemMbl n NpaBoBas pe3ysbTaT, cAesiKa He ABAeTCA
TaKOoW Xe, Kak Korga oH Obin caenaH B BUAe HeHagsiexauwero BanaHna.Ckopee, 4em
pe3ysibTaTbl, KOTOPblE NPEeAYCMOTPEHbI 3aKOHOM, €CJIN MPONCXOAUT NPOCTYNOK C/y4aWn
BbINOJIHEHNS HE3AKOHHbIX OENCTBU B BUOE COEJIKM, 3TO NponsongeT pesysbtaT
TeHOEeHUWN Ha 1eBON 1 NpaBoin, 4Tobbl NpnbbITh.

C Tex nop, NnpeaMeToM (PMHAHCOBLIX LLlesiet TOProBJIn - I0-puanyeckmx uenem (0OCHoOBHbIe
onepayumn) Mbl He CMOXXeM obLLLecTBa U NpMpaBHEHHbIX Bo-nepBbiX, B NEPBON, TO Xe
camoe obLecTBO - PUHAHCOBbIE 3a4a4M, 4OCTUNraeTCa Yepes Lesblo- peanamsaynm Ha
pa3NINYHbIX 3aKOHOB Y BacC eCTb BO3MOXXHOCTb.BO-BTOPLIX, TOT (PaKT, 4TO CcouMalbHble
MPOTUBOPEYUNSA - COBEPLLUNTL (PUHAHCOBbLIE LLeNn -puandeckoe inLo BO3LENCTBUE B
BMUAE COENKN, UHTepec rocyaapcTea n obwectsa, byaet pabotaTb B 6a30BOM NpusHaHue



HEe3aKOHHOCTU TaKUX LENCTBUN.

O-puanydeckume uenm caenkm Heobxoammo oTam4aTb OT MOTUBOB, KOTOPbIE OHO
BbIMOJIHAETCA.3Ha4YeHe HeobX0AMMOCTb MOTMBALMM KaK 3HAa4YMMOro MOTKBA - TOJIbKO
npobnembl MHPPACTPYKTYpPbl.TpaH3akumnm 6a3bl AaHHbIX - B pe3ynbTaTe, MOTUB,
Mo>XanymncTa, He Nosib3yNnTeCb TOJIbKO 0-PUONYECKYI0- COCTaBASAO-LLYI0-, U MPU3Ba
aKTep COBEPWNTb CAeNKY, OH Bbl1 CHNTaAeTCa Takas npasoBas npobnemMa.HeTo4YHbIN
MOTMBAUMSA, HET HUKAKOW BO3MOXXHOCTW BJINATb Ha peasibHOCTb TOpProesan.TemMm He MeHee,
CTOPOHbI OroBOpa CTOPOHaMU, €CTb XOPOLUWNI LWaHC, 4TObbl AaTb -pnanyeckoe
3Ha4YyeHne MoTuBaunmn.B aToM cnyvyae MmoTmBaLUund, YCJIOBUE - 3TO COOEPXKAHUNE COENKN.
Chenka - paeT TOJIbKO 0-pUanvYecKyo- CUy, 4TO 3asBJ/ieHHOe naeasibHy0- rapMOHUIO-
3aKoHa.llo 3anpocy 3akoHa, Aorosop besynpeyHbiM, ABASAETCA NOAJIMHHOW, TO €CTb, 3TO,
3TO TaK>Xe MOXHO NPU3HATbLCA B TOM, YTO Bbl MPON3BOAUTE XKeJlaeMoro pesyJjibTaTa
cybbekTa npaBa -pnanNyecKkn ToOpry-Tcs.

ONna yTOYHEeHUsA Hay4YHbIX MHAMBUAYAJIbHbI HAapSL 3HAYNTEsIbHbIX COE/I0K UCNPaBUTb
BCe KJlaccnmnkaumm:

1. OgHOCTOPOHHME ABYCTOPOHHME NN MHOMOCTOPOHHME TOProOBJIN.

KoHe4yHOo knaccngpukauma yyntbeiBaeT B st.154 Mpa)KgaHCKOro Kogekca, oH 6bls1 o0CHOBaH
Ha KOJINYECTBEHHbIX MPU3HAKOB.[Ba N yHMBEPCAJIbHOCTb CBOOOAHO B 3aBUCMMOCTHU OT
TOro, CKOJIbKO U3 CTOPOH, KOTOpbIe HalLJIM CBOE Bblpa)keHune B COeJsIKe, OH onpeaensaeT
oauH.[loHATUe CTOPOH B CAeJIKe, OH He AefnaeT naeHTUPUKaunoHHbIe ciefbl, no
MHEHWIO- ero 4jieHoB.Hanpumep, KOHTPAKT - [1pofa>Kn eCTb WaHC CTaTb TOJIbKO ABOe -
OBYCTOPOHHUWN KJIMEHTOB M NPOAABLLOB, Ka)KAbll KOHTPAKT BpeMs, MeeT BCe LUaHChI
Tpex nnn bonee nto-gen, 4Tobbl y4acTBoBaTb B KOMUCCMN.OQHOCTOPOHHEe cBoboaa
3aroBopa y Bac eCTb AJ15 Toro, 4Tobbl ACHO MOKa3biBalo-T 04HY CTOPOHY.TOJIbKO NpuxoAa
pe3ysibTaTOB, KOTOpPbIE NMPeayCMOTPEHbl 3aKOHOM 0-PUONYECKM OOCTAaTOYHOWN XKeslaHue
OLLHOM CTOPOHbI.Hanpumep, AyxXoBHOe.[1BYCTOPOHHASA TOProBsif - 3TO CAesika, KoTopas
npencrtasnseT cobon csoboay B3aMMHOINo ABYX CTOPOH, Y4aCTBYIO-LLNX B
coenke.HeckonbKo MapTu 3T cOeNKM Ha3bliBato-TCcA [loroBopa.Hanpumep, KpeauTHble
corsaiwleHus.

MHOrocTopoHHee - aBe nnm 6onee CTOPOHLI, y4acTBYlO-WMe caenky.Hanpumep,
KOHTPAKT Ha COBMeCTHOe rnpegnpusaTtue.

2.MnaTHble n cBOOOAHON TOProBAN.

Bo3BpaT caoenky - 1 byny npegoctanatb fosar C Apyron CTOPOHbI, MaTepuan u apyrme
TOoBapbl - caefnka, Kotopas npaMas 06493aHHOCTb O4HOW M3 CTOPOH AN peannsaumnm
cneynpunyecknx 3PPeKTOB OTBETCTBEHHOCTM CcHeTYMKa.[paHT aHTU-00/IFTOBON COEJKMN,
TO Apyrasa CTOpoHa, MoXayncTa, OTCYyTCTBYO-T.Bo3BpaT caeska nMmeeT waHc bbiTb, Kak
TONbKO 06e CcTOopOoHbI.Ka)kabih pa3, Korga ogHa CTOpPOHa caesikm becnaaTHo.



Bo3BpaT coenkun, nmeto-T BO3MOXXHOCTb onpenendaTb corjalleHme o ero npupone naun
naptuu.florawleHmne cpenCcTea B CAENKHN, obecneymBas cHeTYMKA npeansoxeHums, oH
nMeeT BO3MOXHOCTb Bblpa3nTb B OBUXXeHWUN, HalNpunmep, paGOTbI npon3ssoanTEJIbHOCTDb,

3.PeanbHble coesiku € B BEpXHEWN YacTu corsalieHus.

Toprun Ha cornalleHns - CTOPOHbI CyLLEeCTBYET OrOBOPEHHOCTb MeXAy BCEMU
COOTBETCTBYIO-LLNMUN NMONOXKEHNAMN, COENKA 3aKJII0-4eHa C MOMEHTa Bbl O4EeNIN ero B
dopmMe, KoTopasa TpebyeTcsa no 3akoHy.Bewn, 4Tobbl obecnevynTb naeanbHbIN
9KCMO3MLMKN, OH BbIMOJIHEH MOCTaBUTb €e peanunsaunm B nosie 3peHnsa.Mbl nsy4mnnm
KOHTPaKTbl MO MNOKYMNKe 1 NpoAa>ke Ha OCHOBE L0roBopa.

NepBoe cornaweHne Ans peasbHOW BHELWHOCTN He A0CTaTO4YHO0.9TO Heobxoanmo, 4Tobbl
obecne4yunTb 6onee oT gpyroro 4iaeHa.llepeHecTn geno AoCTUrAK cornaweHus, sdekla
Obl1 3aKJ1H0-4YEH - TO/IbKO eC/i OHU 06a UMelo-T TOT (haKT NPOCTpaHCTBO.Hanpumep,
0OroBop 3aMMa peasibHbIN.

4.TIPNYNHHO-CNeaCcTBEHHAs U abCTpaKTHbIE CAENKMN.

NMpaBoBble BOMPOCHI, CTPEMACh AOCTUYb akTepa - Nto-6as caenka obecneynT NpaBoOBYIO-
oCHOBY.C NpPUYMHHON CAEJKN ICHO, YTO MPaBOBLIE, KAaKNe 3aja4vn npecaenoBaTb
ee.PeanbHOCTb MPUYMHHBIX CAEN0K HaxoasaTcs B pabcTee ux uenu - npobnema
ob6sa3aTenbHO byaeT 3aKOHHbIM U AOCTMXXUMbIMU.TaK, OrOBOP SABASETCA COBEPLUEHHbIM C
Lesiblo- Mporpecca HeMnpUSATHOroO MHTepecax CTpaHbl 1 obuiecTBa, ABnseTcs
HeOeNCTBUTESIbHbIM.

AHHOTaUMA caenka, Kak 6yaTo 370 OblIM 0OTOpBaHbI OT UX COBCTBEHHOrO Agena.

Llenb Toproenu - abCcTpakuma caenok 03HavyaeT, 4TO 3TO He HacToALwas
npu4nHa.Obpasey Takon COENKN - 3aKOHOMNPOEKT.bunn, nmeeT BO3MOXXHOCTb BbITb
BblAAHO MNP BbINOJIHEHMWN BCEX OMepaunin, SMUTEHTLI €ro, N 3aKOHOMPOEKT eLle
3ansaTui, Korga oH nepepaeTcs, NLO, Nognuncasllee Bekcesb.bunn orenekaTbcs oT
WCTUHHOW NPpU4YnHbI, abcTpakuunn.

5.06bIKHOBEHHbIE N YCJIOBHOE TOPrOBJIA.

MpaBuna arperaunmn, B bam>xxanwne TpagmuUMoHHbIE TOPrX NMosiBJIEHUIO- NpPaB n
obsA3aHHOCTEN, nnn Toraa, Korga oHa byaeT NponcxoanTb NMocse onepaunun nam Nepuog
BpeMeHH ,.

byayuwee, Takum obpasom, nan B yCJIOBUSAX, KOTOPbIE A0JIXKHbI BO3MOXXHOCTb He - NyTeM
TOYHOIr0 KOHTPAKT ycnoBus bbiam nomeleHbl B pabcTBo, NpaBoBbIX MocnencTeuin.Ecnm
OH 3HaeT, 4TOo A 6bl1 OTMEYEH B C/lyH4ae Ha MOMEHT COBEPLLUEHUS COENKMN, 3TO
NPOUCXOOUT, TO CAe/Ka HE MMeeT OTHOCUTESIbHY0- CNOCOBHOCTb.

YCnoBus XxapakTepusy-TCsa HeonpeaeneHHOCTbIO- ero NpuwecTBus.2To He
ob653aTeNbHO, 4TO, KaK U3BECTHO, CTOPOHAMU COENKU, pedb NaeT Win He naet cobbiTns,



BKJIIO-YEHHbIE€ B NOJIOXKEeHUN, 4TOo 1 byayuien cntyaumm.fonoxeHne no3nymm B obuiectee
npasa 1 Mopanun 6bln BKO-YeHbl O0/IKHbI 6bITb Nt0-601 0OBEKT.

Mpwn NOAKNO-4EeHUN pa3MecTUTb 0bCToATENbCTBA, CYeT (Nepenadya n T.4.), BCe BUAbI
YyCJ/IOBUI, KOTOPbIE MMEI-T BCE LLUAHChI Npon3onTn B Byayuiem, ¢ TeM 4Tobbl 06bEKT,
4TObbI B3ATb.

3T0, KaK coep>XaHue Ka)Xaoro u3 caenok bbisia BbIMOJHEHA MPU YCI0BUU, HYTO
HeobxoaMMO onpenennTb TPaH3aKUnm, KOTopble bl cCoBEpLUEHbl B COCTOSAHUN, HE
cYMTaeTCa -puanyeckmne akTbl TPaH3aKUMN.CTOPOH, CpeacTBa Yesl0BEK, KOTOPbIN Obin
npuMeHeHne, 3aHMMaTbCA YOOPKOM, NOKa Bbl COrnallaeTechb nepenatb C
NCNoJIb30BaHMEM YCJIOBUA U MaWNHKK, 4TOBbI BbITb CMa3biBaTb MalinHy 6ecniaTtHoO, 3TO
KOHTPaKTbl C cywecTBoBaTb ycaoBua OH He npefHa3HavyeH, 4Tobbl yTBEp>XAaTb, NN
noapa3yMmeBaTb, 4TO0.[LJOroBOp TEXHNYECKOr0 06CNy>XMBaAHMA OO/KHbI ObITb MepeaaHhl,
CYMTaeTCa OgHUM N3 KOMMOHEHTOB HOpPMaJibHOro AOrosopa.

Pa3sio)XeHue 3aCTaBUTb KJETKY SABJIAETCHA TPEBOXKHBLIM - 3aKOH, pa3indne Mexxay OByMs
TUMaMmn ycsioBuUn.

B momeHT.1 cT.Ecnmn ctopoHa nmeeT Bunpa ob6a3aHHOCTEN He NpunbbiTna pabcTea NnpubbiTng
MU cTaTyca un npa., 157 NpaxaaHCKOro Kogekca, caenka bbinla BBeAeHa B COOTBETCTBUMN C
oT/laraTesibHbIM YCJ/I0BUEM.

MapTua aBngeTcs naeasbHbIM pasMelleHne B pa3peLllaro-Lwmx ycioBmsax
3/1eKTPOCTaHLUMIN, OCHOBAHHbIX Ha YacTb 2 st.157 GC, ecnun Bbl 0CcTaHOBUTE pabCcTBO NpaB
n 0b6s3aHHOCTEN ero NpeacToAWwnin, nnn HeHactynaeHna.Tak, Hanpumep, paboTogaTtens,
eC/In 3aeMHble NII0-ON apeHAaTopy NOAOUTU K poACTBEHHMKAaM paboTaTbk Ha cesepe,
CHATb KOMHaTY caaBaTb B cybapeHay, 4To cywecTByeT 0653aTeNbCTBO BbINYCTUTL B
30aHUM B ycnoBusax.Takum obpa3oMm, ecnm ecTb caesika ndobpa>keHnst AaHHOM CAENKM B,
Korga ycsloBme He NoCTaBAAETCS, YHUKAIbHbIN, 4TO oTobparkaeTca HenocpenCTBEHHO
npasa 1 06493aHHOCTN CTOPOH.

Taknm obpa3oM, 3aKOHHbIe aKTbl CybbekToB 6onbLuen 60NbLLIOro KoinyecTea
rPa>KAaHCKOro OTHOLLEHMNS, ABASETCS I0-puanNyYeckum akTom. TemM He MeHee, 3TO He
MeHee Ba>KHO, YeM, CUTyauuns CBA3aHa C NpaBoOHapyLUEHMEM.

NMosiBNeHmne rpa>kgaHCKoro oTHOWEHUN, 2.2 HeaaeKBaTHOE 0-puanyeckme 0encTens B
Ka4vyecTBe NPUYUHbI 015 U3MEHEHUS N KOHeL,

B oTan4mne ot 6€34yMHOro noBefeHns 3aKOHHbIX AENCTBUI NO onpeaeneHuio- B. .
Apkun CuHan, "oHa NpUHaANEeXUT K obpaLleHunio- NaToIorM4eCcKoro nosBiaeHuns
4aCcTHON."OH, Nto-601 N3 MOLLIEHHNYaTb, KakK NepeTawnTb T€ UM UHbIE pe3ybTaTbl, Mbl
NOAYEPKHYIN, 4TO 3TO I0-puanyeckme oencTems, 4Tobol.

HecaHKUMOHNPOBaAHHOE O-pUanYecKkme 0enCcTBUA 3TO eNCTBMe, cCHMTaeTCa



He3aKOHHbIM.BpeaoHOCHOEe COBCTBEHHOCTH, T€, BOCNPUHMUMAIO-TCA MOLWEHHNnYecTBa: Ay
BaC eCcTb Bonpoc?

ITO AEeNCTBME NOJIHOCTbIO- CHNTAETCHA HE3aKOHHbLIM NoBeaeHne, besycnosHo,, cbopbl B
COOTBETCTBUN C 32aKOHOM Uan Bbln 3anpeLleHbl B Apyron popme, (0T yCTaHOBKN
HaKa3yeMmoro gesHus, u T.4., I0-puanveckoe peasn3oBaTb NOJOKUTENIbHOE BAUAHNE
3anpeT HenocpencTBEHHO yKNaakKa ob6a3aTenbcTBO)..[103TOMY, HECMOTPS Ha
0XKeCTOYEeHHble No4 AeNCTBMEM, MOJIHOCTbIO- aKTa, YTO 3arnpeuieHo 3aKOHOM, 3aKOH
O3Ha4vaeT He TOJIbKO coBeplwunTb NMaccuBHoe nibexxaTb, eCnm Bbl HakNagbiBaeTe npeameT
nPsIMOW 0/ COBepLUEeHMEe TaKUX akTOB Bbl.

MpaBuia, N0 COCTOAHUIO- HA PesinN3 MPUYNHUTE Bped OPYrnUM Nio-058M, U
HeocHoBaTesibHOro oboraweHms (n.1 n/ P.6-7 'pa>x4aHCKOro Kogekca ctaTbn 8), Mexay
HEe3aKOHHOMN OeATeNbHOCTUN, KOTopas UMeeT -pnandecknin akt cTouT ,TeM He MeHee,
B CMJ1y OOrOBOPOB M APYrMUX COEJI0OK C HOPMaMUN Fpa)KAaHCKOro 3aKkoHogaTeibCTBa, OH
3acny>xmeaeT 60/1bLIOro BHUMAHMSA K UHBa/IMOOB CTaTyCa COEJKN.

CpeacCTBa HUXKXHIO-10- CTOPOHY HEAENCTBUTENIbHOCTU COAENKN, MPUHATUE peLUeHUs no
cAesike OTHOCUTCSH K HEHACTYNJIEHUSA CUY 3aKOHa OEeNCTBUN OOBEPATb Bbi3biBalO-T
rnpaBoBble MOC/eaCTBUS.

Chenka, OoT CTaauun caenkn, A0/HKHbl CHNTaTbCA HEAENCTBUTEIbHBLIMMU,
HeaencTBUTeNbHbIM.TEM HE MeHee, OH OCTaHaB/MBaET Ha byayuiee, OTKAO-4YUTb
3hbheKTbl onepaunin, 04eBUAHO, HTO OHO MOXXET ObITb NpekpaleHo B byayuiem.

Ero mano, y4nTbiBas 3HAa4YNTENbHYIO- Pa3HNLY B CTENMEeHN HapyLleHNs CoBepLUeHmne
HeOeNCTBUTEsIbHbIX CAEJIOK 3aKOHOB, KOTOpble Oblsin caenaHbl B aKUUU U BOMHbI NN
onpeneneHHo HegencTBUTENbHbIM U YCIOBUSX.

OnepaumnoHHble cOopbl TaKXXe 03HaYaeT, 4YTo (HanpuMep, HagyMaHHbIe, JIOXKHble, A5
TOro, 4To6bl 6bITb HEKOMMETEHTHbIM) ABNAETCHA HEAENCTBUTENIbHBIM Ha CLIEHE.
OnpoBeprHUTEe TOProBJIIO- - CAENKWN, KOTOPblIe HE CYHMUTA-TCA MexaHu4eckmne
HeOeNCTBUTEsIbHbIM, HO JII0-AW, KOTOpble Obl/IN yKa3aHbl B CTaHfapTe, N cyaebHobin
npoLuecc B OTHOLWLEHUW Criopa, MOTOMY 4TO OHa MMeeT (hakKTbl O NpaBe, CKopee BCero,
OyneT Npu3HaH TakKoBbIM CYOM Y MeHS eCTb.Hanpumep, caenku, CoBepLleHHoOn nog
BJINAHNEM JIXKN, HAaCcUIuns, 3abny>xaeHns, n Takon, Kak HECOBEPLUEHHONETHUX

To ecTb, 4TObBbI OTKIO-4NTb BKJIO-4atO-T CAEJIKM COCTaBmaa, 4Tobbl MPOAOIXKUTL C
HEeNpPUATHBLIM MHTepecC AN CTpaHbl U obwecTBa, N aHTU-COLMASIbHbIX
coenok.HenoencTBuTeNbHOCTb @aHTUCOUMANIbHbBIX CAESI0K, OTHOCUTCHA KO BCEM YJIeHaM
NPSMOW LEnNbIo- NN KOCBEHHO 0bLLEeCcTBa, BbIINBAKO-T U3 NMPOTUBOPEYNA PUNYECKNX U
I0-pUANYECKUX UL, NMPeacTaBNSAlo-LLNX NHTepec.Mbl caenaeM cepbe3Hoe HapyLlueHune
crnpaBensiMBoOn aHTUCOLMANIbHOIO acnekTa U MeCTHOro caMoyrpasBJ/IEHNA U CaMOro
0OMNaCHOro BTOP)XEHUSA 3aKOHOA4ATEeNIbCTBOM, Kacato-LWwmMcs obuecTBEHHbIX MHTEPECOB



coenkn.Onepaunn € HaCTHbIMU MLL@MUN, UIN XapaKTepusyeTcs NPsSMbIM NN KOCBEHHbIM
YMbICJIOM OOHOWN nan obenmm CTOpoHaMmM BOMAET B 3Ty MO3NLMIO-.

NMopnenbHble CAENKN OCYLLEeCTBAAI-TCSA B LleNsX 3aCTaBUTb oTAesIbHOoe
cornaweHne.2To, HanpuMep, HagyMaHHO, KakK, HO TOJIbKO JINLLb BHELUHUI BN, HA CAaMOM
nene, CTOpOHbI, OXBaTblBaeT Apyroe MecTo, KOTopoe nMeeT Apyroe MHeHune.YT1obbl
MOKPbITb BallM CroBOp, B CBOEM COOCTBEHHOM MOpPSAAKe, U €CTb LWAaHC He peaibHbIn Un
HeT.B 601bWINHCTBE C/ly4aeB, 3TO NpPATas HeNeraJabHy- TOProBto-.3aBepLueHne
COENIKWN, HE COOEPXUT TexX, HE3aKOHHO MUCMNOJIb30Bal KpUTEpPUN AN onpeneneHns
Habopa onepauunn.Kak ,, BUA, €Cam OHO ABAAETCHA HE3aKOHHbIM, HEAENCTBUTENbHbLIM U
npu3Hancs.

OTKN-4nTb 0bnayHo Trading Corporation, n3no>XXeHHble MPOTUBOPEYNE B €ro ycTaBe, B
3TUX CAyYasnx, JIIo-4AW No npaBy OCHOBAH Ha TOM, YTO B AOCTMXXeHUU uenen.ina tTakas
caenka Npu3HaTb HEe UMeeT CMbIC/Na, BAHOBHOCTU MM HEBUHOBHOCTU CNY>XKUJ1 B Ka4ecTBe
I0-PUANYECKOro JINYHOCTU.Ba>kHO TO, TOProBoro BOrnpekn npasoson Lenn.BuHo B
onpeneneHnn pesynbTaTa pacrno3HaBaHUA NYCTOTbl B TAKNUX COeJ/IKax Ba>KHO.

KoHe4HO, BCe 13 onepauunm, OH He BO3MOXXHO YeJI0BEK He A0CTUr Bo3pacTa 14 neT, Bbl He
3HaeTe, CUMNTOMbI MEeNIKUX OOMaLLUHUX COENOK, OTK/o-4eHa.Kaxkgaa TpaH3akuus, HO
OblN10 coenaHo 3pesibie, BaXXHO U YCJI0BUS MOTYT HE poaHON NpeHebpexrmo Mano, - HO
Ha/im4me HecnocobHOCTb Ha MOMEHT COBEpLUEHUS cAeNKN bbbl BBEAEH B 3aKOHHYIO- CUTY
NMPU3HaHWA r-Ha cyn.

HeBepHO cAesikKn B HapyLleHue naeasabHOn GopMbl, Bbl MOXKETE Aep)XaTb MeCcTo ANd
3Toro achchekTa NPAMOMY yKa3aHMUIO- 3aKoHa (Ipa)KAaHCKNN KogeKC cTaTbn 165, NyHKT
2).Ecnn Bbl He ByageTe cnefoBaTb NPOCTON NMUCbMEHHON DOPMbl AUPEKTUB, WTpad, ecTb
TWaTeNbHOe CpaBHeHMe hopMa LOroBopa, HarnpuMmep, B Ka4ecTBe CroHcopa (MNYyHKT 3
CTaTbh 162 NpaxQaHCKOro Koaekca).

He3aBncKMMO OT HOTapuasbHO 3aBEPEHHON hOPMbl HapyLLIEeHUA YCTaHOBIEHHbIX 3aKOHOM,
B COOTBETCTBUN C NONOXKEHUAMN HEKOTOPbIX 3aKOHOB (4acTb 1 pakaAaHCKOro Kkogekca
CTaTbu 165), ykazaHueMm, npeanosaraetcs /in 3TO, 4YTO C HEAENCTBUTENbLHOW Caenke.
OTHOCUTENIbHO AaTb CBOE COrslace 3aKOHHbIX HELOCTYMHbIE BEPYHO-LLUNX, Mbl
nccnenoBann HefencTBUTENbHON caenke, caenaHHOe C BOSMOXXHOW rpa>KgaHCKON
YaCTUYHO NJIN YaCTUYHO.

Takoe cornacme MoxXeT BbiTb HeAOCTYMHa, Y BaC eCTb NOBOA AJ18 NPU3HAHUA CAESIKMN
HenencTBUTENbHOWN.

Nx cobcTBEeHHOE Oeno yaaeTcsa pacno3HaTb 3HaYeHWe 4EeNCTBUN, U3rOTOBJIEHHBLIN N3
POAHON OMNpPOBEPXXEHMNE TOProeaun ,.HegencremTenbHasa coesnka, B MOMEHT COBepLUEHNS
COENKWN, F-H UIN BOCMPUHNMATb CMbIC/ €ro COBCTBEHHbIX AenCcTBUN (IFparkaaHCKUin
kogekc CtaTtbs 177), kKoTopble ByayT NpeasioXXeHbl Ha C/ly4an, OCHOBaAHHOW Ha TOM, 4YTO



nMes1 BO3MOXHOCTb KOHTPOJIMPOBATb UX.
OnpoBeprHyTb COENOK, COBEpPLUAEMbIX Mo4 BAMAHMEM (MCKYCCTBa C bpenom
cylwiecTBeHHoe 3HavYyeHmne.178 NpaxaaHCKOro Kogekca).Kasasnoco, B pesysbTaTe
ManeHbkas MUCC U TOProeaun, HebonbLasa pasHULa Mexay hakTUY4eCKUMm
pe3ysibTaTaMu U XXeslaeMblMU pe3ysibTaTaMun, KOTopble NMpefyCcMOTpPeHbl, OH He nMeeT
BO3MOXXHOCTMK paboTaTb MHBannAa OCHOBaHUA.Pe3ynbTaT, obwme rnybuHHble 6pen nnn
€ro paspylueHne Ha Be4epuHKy, 4Tobbl caenaTb OWNOKY N 3HaYNTESIbHbIE PAaCXOAbl
CX0XXN.POH ownbkKa He NMeeT CMbICNa.

YneHbl NapTun COBEPLUNTL CAEJIKY 3/I0HAaMepPEeHHO, OCHOBaH Ha TOM, 4TO, BBOAS OLLNOKY,
OTHOCUTESIbHbIE CAEJIOK, COBEPLUEHHbIX NOL BJNAHNEM JDKU OTKJIIO-4eHa.Jlexxa
OXBaTblBaeT MOTUBaLUIO- K paboTe B 4epTexax N CNoCobHOCTb CNpaBaATbCS C
KOMMNOHEHTaMWN Kak caesiku, HanpuMmep, obMaHyTb NoJib3oBaTeslen B ciydasx,
CBSAI3@HHbIX C COEJIKY.

Ecnn caoenka 6bina nponsBeneHa B HapyLleHne 3aKoHa He 6bl10 NCMOJIHEHO, OH OTMEHW
6a3y.Ecnn nHBanma NoNHOCTbLIO- AW onepauuns, KotTopas bbisla HaCcTUYHO peasin3oBaHa,
4TOObI ObITb NPU3HAHHBLIM, CywecTByeT Npobnema BO3AENCTBUA HA HEAENCTBUTESIBHOCTH
cobCcTBEHHOCTWN.BO BTOPOWM CPOK NUCKY CT.167 Npa)KAaHCKOro Kogekca coaepXxuT obuiee
CCbINIKY Ha HEQenCTBUTENbHON caenke, nMbo n3 ctopoH ob6da3aHa BO3BPAaTUTbL BCEM
OPYruM CTOPOHaM, NOJIyHEeHHbIX B cOesIKaX, N eC/in Bbl HE MOXKeTe BEPHYTbCS K
To4e4yHon npuobpena - oNa Toro, 4Tob6bl KOMNEHCUPOBATL CTOMMOCTbL AeHer (N.2 ¢T.167).
Hanpumep, oH BO3BpallaeT Kynew, BO BpeMsa J0rosopa Kynam sBenocunen,
HeTPYLOoCNOoCOBHOCTU B, CPeACTB - KJINEHTA, TO €CTb, CTOPOHbI, BEPHYJICS B COCTOSHME,
OoCTaeTCs A0 CAENKN.DTO Ha3blBaeTCH, KakK B pe3yibTaTe OTTaJIKUBaHUA Mexay ABYyMS
CTpaHamu.

Ecnn 3aKOH He Tak, OTTajJIkKuBaHue Mexxny OByMsa CTpaHaMu, eCc/in yKa3aTb CBOMCTBA
pe3y/bTaToB, BO BCEX CJyHasaX, 4Tobbl Ha4YaTb HEAENCTBUTENIbHOW COEKE.

Bbino coenaHo oTTankMBaHWe enio Mexxay ABYyMA cTpaHaMu 9 npuxoamnnoch
HeOenCTBUTENIbHOCTU COAENKMN.

1 HapyLweHne popMbl.

2 C MpaBOBON 0eecrnocobHOCTN.KOHMANKT, eCm HM 04Ha U3 CTOPOH He MO3BOJIAI-T
npegHasHa4yeHs.l,

3.HecoBeplweHHONETHMNE NN HEAEECNOCOOHbIM YeN0BEKOM.

4.4aCTMYHO CMOCOBHbLIN YesoBEK.

NMpu3HaBasa LEHHOCTb UX COBCTBEHHbIX OENCTBUN, HE BbITb B COCTOAHUW YNPaBasaTb UX
5.JIN4HOCTb.

ITO UMeeT CyLleCTBEHHOEe 3HavyeHne, n Tak ganee.loa sBo3gencrtemem [l. 3abnyxxneHune
6



Chenka HegencTBUTENIbHbIX OPYrUX NPaBOBbIX NOCAeACTBUN - 06e CTOPOHbI OTCKOK
ABNSAETCA TOT (paKT, 4TO 3a4HAA HaCTb NMNEePCrneKTUBe He BbINOJIHAETCA.OTO NnepenaeTcs
Ha NoJsb3y CTpaHbl.ECN NnapTma BUHa He nMelo-T BpeMeHU, 4Tobbl 3anN0SIHUTb MO3UNLMIO-
[oxona cTpaHbl, OH BygeT NpUHAT, 4TOo byaeT nognexaTb UCMOJIHEHUIO-.9TN
pe3ynbTaTbl OblIV NPUHATHLI BO BHUMaHWe a5 COeNKN.

a) 3To, B CJly4ae, Korga ogHa cTopoHa 6bls1 BAHOBEH B MOBEAEHUMN, B LENAX COAENCTBUS
MHTEepeChl CTpaHbl N obuiecTBa HEMPUATHLIM, Noobewan BUA.

Toprosas 6) HAXOAUTCA B MeCTe CIMAHUSA MapTUN NN TAXKeNbIX COBbITUI, HacUIng,
OMacHOCTW, NOANUCaNn KOHTPAKT BPeOOHOCHbIN afenTa 0O4HY CTOPOHY noj4 BJINSHUEM
JDKW.

Kak 1 B cily4ae OByCTOPOHHEN, OAHOCTOPOHHEN, KaK YMNCJI0 CJly4aeB U BCMNOMOraTebHbIX
B CBOWCTBaXxX pe3y/ibTUPYIO-LLEr0 BUAE BO3MELLEHUSA 3aTpaT B CBA3U C paCCMOTPEHNEM
MeToOa OTCKOKa, 3To byaeT ueHa NoTePSAHHOro nan aHTu-Lly cobcTBeHHOCTHN.
Hanpumep, Koraa HeaencTBuUTeNbHbIMU COeNKN BblInM NpoBeaeHbl: 14 1
HecoBepLlUeHHONEeTHNX Mexay '18.PooHon ¢ orpaHNU4YeHHbIM NOoTeHUManoM.PoaHon, 3TO
He byneT cnocobeH BOCNpUHMMATbL 3Ha4YeHMe OCHOBHOM onepauunn.OHa 3Hana, 4T1o, ecn
Obl Bbl 3Ha/IN MAaPTUNHYIO- Nap HEKOMMETEHTHOCTU, NOJIHOM BO3pacTe o 14 neT, a
0683aHHOCTb KOMMNEHCUPOBaTb COOCTBEHHOW KOHTpPareHTa He CYNTasa BO3BpaLLEHUS
AOCTYMNHON ONA BbINOJIHEHNS BOKOBOro NOKYMKe, CTOMMOCTb €ro nMyuiecTtsa, npon3oLio
yTpaTa nnu nospexxneHmne.Pasgen 1, Ctatba 3. 171 - HEKOMMNETEHTHOCTb.

Ba>kHO ownbka, MOWEHHNYECTBO, HacKuame, onacHOCTb, COBbITME TOMHOW CAUAHUS,
HeOeNCTBUTEsIbHbIMN COENOK, COBEPLUEHHbIX NOA BAUSHNEM APYrOro Bpe4OHOCHOIro
KOHTpaKTa agenTta o4HOW CTOPOHbI, AOMNOJIHUTE/IbHbIE U3OEPXKKN BEPHEM NPECTYMNHUKA
(B cekyHpax.2, cT.179).

B pe3synbTaTe 10-pnanNYeCcKoro npu3HaHUsa CAenkKmn HegencTBUTENbHOW, N eCan OH Bbin
npencTtaBieH K NpouiakTUKe N NCMOJIHEHNSA OTCKOK, CyulecTByeT HeobxoamMMoCTb
nepenTn K caeske, BCe o4apoBaHume, bbln cynTaeTcs cTpaHa caenku (st.169
(pa>K4aHCKOro Koaekca).

Bonpockl, Kacato-wmecs Ncnosib3oBaHnUsA NosoXXeHnn OgHOCTOPOHHUN U OBYCTOPOHHUN
OTCKOK 6bls1 06BbsAICHeH nneHyMa Boicwero Apbutpa>kHoro Cyana Poccuinckon ®degepauunn.
Bbl MOXXKeTe ncnonb3oBaTb NAPTUIO- AENCTBOBaTb 6€3 NnpefHa3Ha4YeHbl MOOLWPATb TOJIbKO
nepepn.Ecnuv Bbl caenann NpUcyTCTBNE HAMepPeHUAX C 0OHOW CTOPOHbLI 3arosopa,
nocnenHMn BkAO-4aeT B cebs npaBo ObITb BbINOJIHEHA paHblUue.BUHOBHNKOM, 0653aH
nepenaTb BCe CTPaHbl CAENKU, KOTOPbIe OH A0/KeH.PasmelweHne Ecnn Bbl cpasy ke
npeagHamMepeHHoO caenaHo, HO HEBUHHbLIX CTOPOHa o6s3aHa nepenaTb BCE CTPaHbI,
KoTopble bbin pa3paboTaH B 4OroBope CAeKM, OHa He obsA3aHa 3TO AeslaTb, Mbl
3anyCcTuam CTopoHy.Ecnu Bbl BbirpaeTe, oHa noTpebnseTca B CTpaHe, KoTopas



nepevyncnaeTcs Ha cyeT npubbinen n ybbITKOB KOMMNEHCaLUnN OeHer.

DTOT MeToA MeXxay -puanvyeckumm pakTamMmm, USMEHUTb U MPEKPaTUTb Npasa U
0653aHHOCTN B COOTBETCTBUM C NPegMeTOM NMPsMON, HE3aKOHHOIMO BO3AENCTBUSA YSIEHOB
rPa>KAaHCKOro OTHOLLEHUS, KITaCCMPULMPYIO-TCS Kak a)Ke He3aKOHHbIX aKTOB
MOKOJIEHUS.

Pesio-me

, YT0b6bl OCTaHOBMTbL NpaBa 1 06593aHHOCTY BHELLUHEro BUAA KOHCTPYKLNM pa3yMa 1
rpa>xgaHCKoro - Kypcosom paboTbl cybbekTa, OH Havan paboTaTb coCTOAHUE
(pa>K4aHCKOro KoAekca o-puanyeckoro akTa.

B paboTe, Hanbonee Ba)KHble U3 € ANHCTBEHHOW MPUYNHOW MOSBSEHUSA, Y4TObObI
OCTaHOBUTb OMNCAHHYIO- KOHPUIYypaLKnio- OCHOBHbIX MOJIOXKEHU U rpakaaH
OTHOLWEHNN.TOYHO TakK e, KaK BpeMs, HeEKOTopble N3 (PaKTOPOB, KOTOPble OKa3blBato-T
HEeOOHO3Ha4YHbIN XapaKTep, pa3HuLa co3HaHMA bbiia bosee 4eTKO BblAeNeHbl.C/I0XKHOCTb
I0-pUONYEeCcKOro akTa, ABASETCA C/IOXKHbIM U MHOMOrpaHHbIM, Noby>xaaeT
paccMOTpeHUe CCbIZIKOM aBTOHOMHOM K Nt0-601 N3 3TUX pa3HOBUAHOCTEN.

Bo BCSAKOM ciiy4ae, B MaTepuasie npeseHTaunm, YHUMBEPCUTET 0-puanNyHeckuin pakT Obin
OOKa3aH - 3TO OANH N3 NPUMUTUBHbBIX PAaCCMOTPEHUSA, ABNSETCA OCHOBHbLIM NPaBOBbLIM
YHUBEPCUTETOM B [pakJaHCKOM KogeKce.

Hanpumep, uenb HanncaHusa Kypcoson paboThbl, NaaH NpaBoOBOMN aHaNN3, B LLEJIOM,
MPUHSANN KPUTEPUIA 3aKOHA, TOJIKOBaTb ero B paboTe, TO/IbKO NONOXKeEHUSA ['paXKAaHCKOro
Kogekca Poccumnckon depgepaymm ToNbKO NO UCMOJSIb30BaHUIO- HET, TeopeTuk paboTsbl
pPa>kOaHCKOro Kogekca, B AaJibHenwWweM He TOJIbKO npasa, oHa bblfla NpuMeHeHa.
MaTepuan 6bi1 peweH B yCTAaHOB/IEHHOM Lie/lb KakK Npe3eHTauunu:

- OcBelleHMe coBMeCTHasa No3numna Ha 1-pnanyeckmnx hakToB rpa>K4aHCKOro npaea.

- 9TO OTKPOET rNaBHbIN CUCTEMY -PUOANYECKNX (PaKTOB rpa>kgaHCKOro rnpasa.

- BHeWwHn”n BnA, y4nTbiBas KJo-4eBble 0COBEHHOCTU 3aKOHHbIX I0-PUANYECKUX OENCTBUN,
KaK OCHOBaHUS ONS YCTAaHOBKW, YTOOblI OCTAHOBUTbL NPaBOBbi€ OTHOLLUEHMNSA FPpaXKaAaHNHa.
- BHewHnn Bna, B Ka4yecTBe NMPMYnHbI AN YCTAHOBKU, Y4NTbIBAas OCHOBHbie 0CO6EeHHOCTM
MPaBOBbIX aKTOB 0O 3/10ynoTpebneHmnsax, 4Tobbl OCTAHOBUTb MPaBOBbIE OTHOLLUEHUS
rpa>kgaHuHa.

- BHewHnn Bna, oCTaHOBUTBLCSA, KOr[a Bbl OTKPbIBAeTE UCK B Ka4eCTBE NMPUYUHbI
KOHUrypaumm B3aMOOTHOLLEHUA rpaXkKaaHUHa.

Mon HEAENCTBUTENIbHOCTbIO CAENKN MOHUMAlOTCA HeHacCTyrJieHme B MOLLb 3aKOHa TeX
ropnanvyeckmnx pesysibTaTtoB, KOTOPbIE CTOPOHbLI BOXXAEJ1e/IN Bbi3blBaTb CpedCcTBaMN
oeaHnaMunm rnpun peeHnmn coeysku.



Choenka, Nnpu3HaHHaa HeO4eNnCTBUTENIbHON, HEOENCTBUTESIbHA C 3Tana ee CoBepLlIeHus.
Brnipo4yem, BUOHO TO, 4TO OHa MOXXeT 6bITb NpekpalleHa Ha byayuiee BpeMs, AencTeue
COEeNKW, NPU3HAHHOM HEeQEeNCTBUTENbHON, NpeKkpallaeTcsa Ha byayuiee spems.

C y4eTOM 3Ha4YnUTEeSbHbIX Pa3/INYNIA CTENEHN HAaPYLLUEHMS 3aKOHa NPX COBEPLUEHUN
HEeOEeNCTBUTESNbHbIX CAEJIOK MNPUHATO UX AeNNTb Ha HAYTOXXHbIE N OCMOPUMbIE U XKE,
6€e3yC/IOBHO HEAENCTBUTESNbHbIE N YCJIOBHbIE.

HWYTOXXHOCTb CAEIKM 3HA4YUT, YTO OHA CYHUTAETCH HEAENCTBUTENBLHON C 3Tana
coBeplueHns (Hanpumep, HagyMaHHble, MPUTBOPHbIE, C HeJeecnoCobHbIMN).

OnpoBepXuMble CONKN - CAEJSIKU, KOTOPbIe HE CHUTAKTCHA MEeXaHNYeCKN
HeLeNCTBUTENIbHbIMWU, HO UMEID-T BCe WaHChl ObITb NPU3HaHbLI N0 Cyay TakuMu, NoToMy
YTO 3aUHTEpPEeCOBaHHbIM JINLLOM 3asBJIEH UCK N eCTb topunanyeckme pakThl,
npenycMoTpeHHbIe COOTBETCTBEHHOW HOpMoW. K npumepy, caenku, 6esynpeyHblie nog
BO34ENCTBUEM JIXKU, Hacunus, 3abnyxaeHns, ¢ HeCOBEPLUIEHHONIETHUMN N T. 4.

K HUYTOXXHbIM OTHOCSITCSl CAEJIKM, COBEPLLEHHbIE C Liefblo-, 3apaHee HeNnpUsSTHON ans
3aMHTEPEeCcOBAaHHOCTEN CTPaHbl 1 06 EeCcTBa, T. €. aHTUCOLNAJIbHbIE CAENKMN.
HenencTBMTENbHOCTb aHTUCOUMABbHbLIX CAEMOK BbISIMBAETCA U3 MPOTUBOPEYNN
TenecHbIX 1 IPUIANYECKUX N1L, 3aMHTEPECOBAHHOCTSAM, HAaNPSMUK UJIN XKe KOCBEHHO
KaCaloLLUXCca BCcex YneHoB obuiecTBa. becnpucTpacTHyO- CTOPOHY aHTUCOLUMAbHbIX
cOenok opopMasOT HelyTo4YHble U Hanbosiee Hebe3onacHble HapYLLUEHUS 3aKOHa,
nocararmoume Ha MyHUUMNanbHble N Nyb6anYHble MHTepeckl. JINYHaa CTOPOHA CAEJNI0K
XapaKTepunsyeTcs NPsSMbIM WU )K€ KOCBEHHbIM YMbICJIOM OIHOW UM XKe 06enx CTOPOH,
BCTyMaloLWMX B 3TY NO3ULNIO.

MpUTBOPHasa cOoesika COBEpPLUAETCA C Lenblo NpUHYyanTb apyryt caenky. OHa, Hanpumep
e, KaK M HalyMaHHas, 3akKJ/ilo4aeTCs Wb TONbKO Ans 06arKa, HO NPUKPbLIBAET NHYIO
no3numnio, Korga CTOPOHbI B peasibHOCTU UMenn apyroe MHeHune. NpukpbiBaemMas Crosop ,
B COBCTBEHHYIO o4epedb, UMeeT BO3MOXXHOCTb BbITb peasbHON UK e HeT. Yaule Bcero
NMPUKpbIBAETCA HenerasbHasa caesnka. Korga 3akpbiTas caesika He COAEPXXUT HUYEro
MPOTUBO3aKOHHOI0, K HEN NCMOJIb3YIOTCA KPUTEPUN, perynmpytome 3Ty COBOKYMHOCTb
caenok. B cnyyae ecnn oHa HenerajibHa, TO, Kak U NPUTBOPHas, Co3HaeTCs
HenencTBUTEIbHOMN.

HWYTOXXHOCTb HEeYyCTaBHbIX CAEJIOK IOpUANYeCKNX nunL, 6a3|/|pyeTC$| Ha TOM, 4TO B OaHHbIX
CNyHadaXx ropnagndeckme Jimua npecnenyroT uesn, npotTmBopedalimne 0603Ha4YeHHbIX B NX
ycTaBe. [Ing npusHaHus noaobHom caenkm He NMeeT CMbIC/1a, BAUHOBATO UK Xe
HEBWHOBHO OENCTBOBAJIO opunanyeckoe JIMYHOCTbL. Ba)keH (haKT coBepLUueHnsa CAeNKN,



npoTUBOpEYaLLMn ero yCTaBHbIM LesidM. BMHa nmeeT 3Ha4vyeHune npu onpeneseHnn
pe3ysibTaTOB NPU3HaHUA NOA0OHbIN CAeNKN HeEAENCTBUTENbHOMN.

Be3ycnoBHO HegenCcTBUTENbHA KaXkaasa caesika, CoOBepLUeHHasa He AeecnoCobHbIMU
NMuamMn, He OoCTUrwmnx 14 net, He BRaaewwas CMMNTOMaMn MesIKon OoMaLlHEN
coenkun. Kaxxpgaa coenka, CoBeplleHHasi 3pesibiM , HO HeeecrnocobHbIM YPO)KeHLEM
HUYTOXHa NPV HEOTHbEMJIEMOM YCJ/IOBUN - HAJIMYNUN HA MOMEHT COBEpPLUEHUS CAENKUN
BCTYMUBLUEr0 B IEFMTUMHYIO MOLLb 3aKJIlO4EHUSA CyAa O NPU3HaHWUK rocnognHa
HeneecnoCcobHbIM.

HWYTOXXHOCTb CAEeNoK, uaeajbHbIX C HapyleHneM popMbl UMeeT BO3MOXXHOCTb BJlafeTb
MeCTOM Mpu NMPAMOM YKa3aHUM 3aKOHa Ha 3To cneacteue (n.2 cT.165 MNK). Mpwu
HecobnogeHUN He3aTennnBbIN NMMCbMEHHOW (POPMbl IOCKOHAJIbHOE AMPEKTMBA
Ha/M4yecTByeT CPaBHUTEJIbHO (POPMbl LOrOBOPOB O HEYCTOWKE, MOPYyYNTENbCTBE U T. 4.
(n.3 cT.162 IK).

HapyweHue HoTapuanbHOW (hopMbl, MpeanncaHHON 3aKOHO4ATEe/IbCTBOM, TSAHET 3a
cobon HeaencTBUTENbHOCTb CAEJIKM HE3aBMCUMO OT TOro, HAXOAUTCS /N yKa3aHue 06
O0AaHHOM B onpefesieHHbIX NMpaBoBbiX HOpMax (4.1 ¢T.165 MK).

CpaBHVITeJ'IbHO HenenCTBUTENIbHbIMU CHUTAOTCA CAENKMN, coBepLUeHHble HaCTU4YHO UJin
Ke orpaHn4eHHo neecnocobHbIMK ropo>XaHaMmn, npm HEAOCTYMNMHOCTK COrjlaCna nx
NernTMMHbIX aaernToB.

HenoCTynHOCTb TaKOBOIro corfacusa MMeeT NPUYUHbI NPU3HAHNA COENKN
HenencTBUTEeNbHOWN.

OnpoBepXXnMa caesika, CoBepLlleHHas YPoXXeHUEM , HE CNOCOOHbIM BOCAPUHUMATb
BeNIMYMHY COBCTBEHHbIX NOCTYNKOB. HeaencTBUTENbHOCTb CAENKN B NpenoCcTaB/€HHOM
cnydvae 6a3mpyeTcs Ha TOM, YTO B MOMEHT €€ COBEpPLUEHMNS FOCMOANH HE nMen
BO3MO>XHOCTb BOCMPUHNMATb CMbIC/1a COOCTBEHHbIX MOCTYMNKOB UM XXe YMPaBasATb UM
(cT.177 TK).

OnpoBepXXnMa caesika, CoBeplleHHas nog Bo3AencTemeM 3abnyxxageHmsa, MMeroLwero
3Ha4YMTENbHOE BeNn4dunHy (cT. 178 INK). ManeHbKMne npoMaxm n Mano3HavynuTesbHbIE
pacXxoX4eHNs Mexay npenoctaBaseMbiMU, XXenaeMbiMn N LENCTBUTESIbHbIMU
pe3ynbTaTamMn , 06pa3oBaBLLUNMUCA B UTOre COENKN, HE MMELD-T BCE LWaHCbl paboTaTb
6a301M HegencTBUTENbHOCTU. Pe3ynbTaTbl aHAaNOrMYHOro 3abnyxaeHnss HEMCKOPEHUMbI B
obLeM nnm xKe X YHNYTOXKEeHne CBA3aHOo A4 3abny>XXOaloWwencs CTOPOHbl CO BaXKHbIMU
pacxofnamu. Npeanocbiikn 3abny>XaeHnsa cCMbiCla HE UMEIOT.



YcnoBHas HEOENCTBUTENIbHOCTb CAEJIKW, COBEPLUEHHON NOA BO3AENCTBUEM JIXKMU,
6a3npyeTcsa Ha TOM, YTO YJieH 3/I0CTHO BBEAEH NHOW CTOPOHOW B 3abny>KaeHune C Lenbto
coBeplleHnsa caenku. J1oxxb MMeeT BO3MOXKHOCTb KacaTbCA KakK K COCTaBJ/IAOLWMM CaMOW
COENKWN, HanNnpMMep N K NPONCLLIECTBUSM, CONYTCTBYIOLLNM COBEPLLUEHNIO COENKMN,
OXBaTblBasA MOTUBbI, AENCTBYOLWMNE Ha COCTaB/ieHne BoM 06MaHyTOro 4aeHa.

B cnydyae ecnu cpoenka, coBeplleHHas C HapyLlleHneM 3aKoHa, He NCMOoJIHAIaCb, OHa
3/IeMeHTapHO aHHyMpyeTcs. B cnyvae ecnin XXe npusHaHHaa HeAeNnCTBUTESIbHOMN
cAesika BCeuesio Nan Xe 4aCTUYHO BbINOJIHEHA, MOABAAETCSA BONPOC 00 MMYLLLECTBEHHbIX
nocneacTBUSAX ee HefeNnCTBUTeNIbHOCTU. B cornacosaHum n.2 cT. 167 K copeprxalien
COBMECTHbIE KPUTEPUUN O HELENCTBUTENIBHOCTU CAENOK, Ntobas U3 CTOPOH O0/HKHA
BEPHYTb MHOW CTOPOHE BCe NpuobpeTeHHOe No caenke, a Npm HEBO3IMOXXHOCTU BEPHYTb
npnobpeTeHHOE B HAaType - KOMMNEHCMPOBATb €ro ueHa B geHbrax (n.2 ct. 167).

K npumepy, Npu COBEpLUEHUN KOHTPaKTa Kynan-npoaaku Besocunena HegeecnocobHbiM
NINLLOM Benocunepn Bo3Bpalliato-T TOProBuy , @ CPeACTBa - KJINEHTY , T.€. CTOPOHbI
BO3BPALLAITCS B COCTOSIHME, B KOTOPOM MNpebbiBany 40 COBEPLUEHUSA CAENKN. DTO
clleACTBUE MMEHYETCS ABYXCTOPOHHEN pecTuTyLnen.

ﬂ,ByXCTOpOHHFIFI pectnTtyunma Ha4dynMHaeTcqa BO BCeX CJiyHaaxX HenencTBUTENbHOCTH
coesiku, B CJiyHae €CJin B 3aKOHe HE yYKa3aHbl Apyrme nMmylwecTtBeHHbIe pe3yJ/ibTaThl.

[BYXCTOPOHHSAA PeCTUTYLMSA Y4TeHa ON1s CyYaeB HeAENCTBUTENIbHOCTU CAENOK,
COBEPLUEHHbIX:

1. c HapyweHneM hopMbl;

2. B NIPOTMBOPEYMN C YCTABHOWN MPaBOCNOCOBHOCTbLIO-, B C/lyYae ecn HU ofHa U3 CTOPOH
He pa3peLunsa yMbIcna;

3. HECOBEPLUEHHONIETHUMWN N HEQEECNOCOBHbIMU NNLaMK;
4. orpaHNU4YeHHO AeecnocobHbIMU NNLUAMU;

5. IMUaMu, He CNOCOBHbLIMM BOCMPUHUMATL BENNYMHY COBCTBEHHbIX MOCTYMNKOB U
ynpaBnsiTb UMK;

6. Noa BO34ENCTBUEM 3a6J'Iy)K,EI,eHVIFI, nMewLllero 3Ha4ymrtesibHoe BeJIN4YNHyY N T. 0.

Ipyroe npaBoBoe cfeAcTBNe HegeNCTBUTENIbHOCTU COENKN - OAHOCTOPOHHSAS
pPecTUTyUMs, 3aKoYatoLwancs B TOM, YTO UCMOJIHEHHOE Ha3ad He nosyvyaeTt



ncnonHeHHoro. OHO NepefaeTcsa B 3apaboToK CTpaHbl. B cnyyvyae ecnn e Hepaansas
CTOPOHa He ycrnesa HanoJaHUTb No3MLUKMio, B 3apaboToK CTpaHbl NepenaeTcsa To, Y4TO
NOANEXUT BbIMOJIHEHNIO. DTU pe3ybTaTbl YYTEHbI A9 CAENOK:

a) COBEPLUEHHbIX C Liesiblo, 3apaHee HENPUATHON 3aMHTEPECOBAHHOCTSM CTPaHbl 1
obuiecTBa, B C/ly4ae ec/in BUHOBATO AENCTBOBAJ1a 04Ha CTOPOHa;

6) coenok 3aKJIl04YEeHHbIX Noad BO3OENCTBUEM JIXKU, HACUJINA, ONaCHOCTWU, 3JIOCTHOIro
cornalwleHusa agenTta O4HON CTOPOHbI C MHOM CTOPOHON UJIN XKe NMPU CTe€YEHNN TOMHbIX
cobbITU.

Kak npu ABYXCTOPOHHEN, HanNpuMep 1 Npu 0AHOBOKOM PECTUTYLIMN 3aKOH YYUTLIBAET B
psiie c/ly4YaeB M BCMOMOraTe/ibHble MMYLLIECTBEHHbIE pe3y/ibTaThl B 06/MKe BO3MeLLeHUA
3aTpaT, LieHa YTPAaYeHHOr o UK XKe NoKopobJIeHHOro UMYLLLeCTBa.

Hanpumep npu npn3HaHnmM He[encTBUTEIbHbIMU CAEJI0K, COBEPLUEHHbIX:
HecoBepLlleHHoNeTHUMU OT 14 no 18 neT; ypoxxeHueM, orpaHN4eHHbIM B
neecnocobHoCTN; ypoxxeHLUeM, He CNOCOOHbLIM BOCMPUHNMATb BEINYNHY CBUX OENCTBUN;
He AOCTUrLWKnM coBepleHHoneTna 0o 14 net, neecnocobHas CTopoHa He cyuTas
BO3BpaTa npmnobpeTeHHOro no caeske obsisaHa KOMNEHCMpPoBaTb COOCTBEHHOMY
KOHTpareHTy eLle rNoHeceHHble UM 3aTpaThbl, YTpaTy WIN XKe NoBpexXAeHune ero
nMyLlecTBa, B C/ly4ae eCcsim OHa 3Hasa uam xe obazaHa bbina 3HaTh O
HeneecnocobHOCTN MHOM CTOPOHbI ab3ay 3 N.1 cT. 171 - HeaeecnoCobHOCTb.

Mpn NpU3HaHNN HeOEeNCTBUTENIbHBIMU COEJI0K, COBEPLUEHHbIX NO4 BO34ENCTBNEM
HeMa’sioBa)KHOro 3abny>XaeHus, K1 , HACUINSA, ONACHOCTU , CTEeYEHUSA TOMHbIX COBbITUN,
3JI0CTHOrO cornaleHns agenTta 0gHON CTOPOHbI C MHOWN, BCNOMOraTesibHble 3aTpaThl
BO3MeLlaeT BUHOBaTasa CTopoHa (n. 2 cT. 179).

B Ka4yecTBe NpaBOBbIX Pe3y/IbTaTOB MPU3HAHUA COENIKN HEAENCTBUTE/IbHON CHNTAETCH
HeOonyuweHne pecTuTyumm n Bo3dBaHue BCcero, 4To 6b1s10 nepeaaHo B BbINOJIHEHNE NN
Ke HaanexuT ObiTb NepedaHo No caenke, B 3apaboTok cTpaHbl (€cT.169 MK).

Bonpockl ncnosb3oBaHUA Noa0XKeHUn 06 04AHOBOKOM N OBYXCTOPOHHEN PeCTUTYLMN
Obln pa3bacHeHbl MneHymom Beicovanwero ApbutpakHoro Cyaa PO.

HacTosTenbHO NpOoCMTb MCNOJIb30BAHHOIO Ha3aZ MOXKET TOJIbKO CTOPOHa,
aencrteoBaBlwasn 6e3 ymbicnia. B cnyvae ecnm npu Haanmyum ymbicsia y O4HOWM CTOPOHbI
CroBOp BbIMNOJIHEHA UHOW, MOC/IeAHAA COAEPXXMUT NPaBo MOAYy4YNUTb MCMOSHEHHOE Ha3ag.
BnHoBaTas cTopoHa obs3aHa NnepefaTb B 3apaboToOK CTpaHbl BCE, YTO C Hee



NnpPUYNTanocChb. B ciyyvae ecnm xKe CroBop BbIMOJIHEHA JINLWb TOJIbKO YMbILWJIEHO,
JencTBoBaBLUEN CTOPOHON, HEBMHOBHAsA CTOpoHa obs3aHa nepenaTth B 3apaboTok
CTpaHbl BCe, 4YTO BO3bIMesa NO CAefiKe, a caMa He ob6s3aHa ee BbINONHATL. B ciiydyae ecnn
nprnobpeTeHHOE N3pacxoaoBaHO, B 3apaboToK CTpaHbl MepenaeTcsa BO3MELLEHME B
OeHbrax.

3TnM 0bpa3om, Mexay rpnandeckuMmm pakTamm , KnacCu@muUUpoBaHHbIMN KakK
HernpaBOMEpPHbIe BO3OENCTBMSA Y1€HOB Mpa)KAaHCKO-MPaBOBbIX OTHOLLIEHWUN, a elle
HenpaBOMeEpPHblE AENCTBUSA, NOPOXKAaloWMe, U3MEHSIOLWLNE NN XKe NpeKpallatoume
coobpasHble NpaBa 1 NpsMble 06593aHHOCTN CyOBLEKTOB.

3aKJiloueHue

MNpeomMeToM KypcoBOW paboTbl CTanu NOMIOXKEHNA OEATENIbHOIO rPa)KA4aHCKOro
3aKOHOOATeNbCTBA O LPUANYECKNX haKTax - MPUYNHAX NOSBAEHUS, KOHpUrypaumum nam
>K€ OCTaHOBKMW rpakAaHCKMX npas n o6sa3aHHOCTEN.

B paboTe paccMoTpeHbl TONIbKO 6oJsiee 3Ha4YMMbIe, F1aBHble MON0XXeHUs 06 NpuYnHax
NoABNEHUS, KOHPUIYPALMN NN XKE OCTAaHOBKU FPakAaHCKMX NPaBOOTHOLLEHWIA. B
Tak>XXe BpeMsi, Koe-Kakune hakTopbl, MMelLlne Heo4HO3HaYHbIN HpaB, OTnYMeE B
0CO3HaHuK, bbiNn ocBelleHbl 6osblie 0OTYETNANBO. TPYAHOCTU IOPUANYECKUX (DAKTOB
0YeHb CJI0XKHbI 1 MHOFOrPaHHbI U HACTOATENBLHO NPOCAT aBTOHOMHOI0 PacCMOTPEHUS
NPUMEHUTENBHO K BCAKOWN UX Pa3HOBUAHOCTM.

Bo BCAKOM cny4ae Mo xo4y U3sioKeHna Mmatepuana Obl10 AoKa3aHo, 4To BY3
opnan4eckmnx oakToB - 3TO O4HU M3 HauUrJlaBHEeNLWNX, OCHOBHbIX NMpaBOBbIX BY3o0B B
rpa>xgaHCKOM rpase.

Hanpumep Kak Luenblo- HanmcaHnsa KypcoBor paboTbl CTas NjaH PUANYECKOro aHan3a
obLenpn3HaHHbIX MEPOK 3aKoHa, NX TOJIKOBAHMSA 1 UCMNOJIb30BaHUSA , TO B paboTe bbiin
NMPUMEHEHBbI HE NNLLb TOJIbKO HOPMaTMBHbIe NosioXeHus MpaxkaaHckoro Kogekca P®, Ho
n paboTbl TEOPETUKOB rpakAaHCKOro npaea, a ewle cyaebHas npakTuka.

Mo Mepe U3N0XXeHNs MaTepurana bblnn pelleHbl YCTaHOBJIEHHbIE 3a4a4K:
- OCBelleHbl COBMECTHbIE MOJIOXKEHUSA O IOPUANYECKUX PaKTax B rpakJaHCKOM MNpaBe;

- OTKPbIThI rMaBHble CNCTEMAaTU3aUNN OPNONYECKNX CpaKTOB B rpa>XagaHCKOM rlipaBe,



- laHa YyepTa BeAyLX NPaBOMEPHbIX OPUANYECKNX MOCTYMNKOB KakK MPUYNH MOSBJEHNS,
KOHMUrypaunum n oCTaHOBKM rpa>KaHCKUX NMPaBOOTHOLLEHUA;

- DaHa 4epTa BeAyLnXx HernpaBoMePHbLIX OPUAONYECKUX NMOCTYMNMKOB KaK NMPpMYnH
MosAABJSIEHNA, KOH(PUIypaLUnmM N OCTaHOBKU FPa>KaAaHCKUX I'IpaBOOTHOLueHI/IIZ;

- OTKPbITbI OPUANYECKMNE AENCTBUS KakK NPUYMNHBI NOSBJIEHUS, KOHUrypauum un
OCTAHOBKU rpa4aHCKUX NPaBOOTHOLLEHUN.

Fnoccapum

NMoHATHME
n/n

1 Bo3me3agHas caenka

2 [HOencrtsus

MonoXxnutenbHble

3
opuanvyeckme pakThbl
4 MpaBoobpasytowime
haKThbl
5 Cpenka

OnpepeneHne

caesika, B KoTopon 06493aHHOCTU O4HON CTOPOHDI
COBEPLUINTL onpeeneHHble 4eNCTBNA COOTBETCTBYIOT
BCTpe4yHasa 0093aHHOCTb APYrOn CTOPOHbI MO
npefoCTaB/IEHNIO MaTepuasibHOro n apyroro 6nara.

3TO Takne (PaKTbl, KOTOPbIE 3aBUCAT OT BOJIN JIIOOEN,
NOCKOJIbKY COBEPLUAOTCS UMM,

XKU3HEHHble 06CToATENbCTBA, HaNN4mne KOTOPbIX Bbl3blBaeT,
n3MeHAeT Ui NnpeKpallaeT NnpaBoBble OTHOLWEHNA
(Hanpleep, DOCTM>XeHne ornpeneneHHoro BOSpaCTa).

BbI3bIBAOT BO3HUKHOBEHWE MPaBOOTHOLLEHU (Hanpumep,
npuem Ha paboTy).

3TO OAENCTBUE BOJSIEBOE, COBEPLLUEHNE KOTOPOro
npeanosiaraeT Haanyme y cybbekTa onpeneneHHoro ypoBHs
CO3HaHUSA 1 BOJIX, MNO3BONIAOWMNX AaHHOMY NMLY OTAaBaTb
OTYeT B CBOUX MOCTYMKaX N PyKOBOANTb CBOMMMU
NencTBnaMun



paBHOMEpPHbIE OENCTBUSA CyObEKTOB, MMEKLLIME LENbIO
6 HOpuanyeckunn akt BO3HUKHOBEHNE, U3MEHEHME NN NpeKpalleHne
rpa>k4aHCKOro NPaBOOTHOLLEHMS.

BCSKOE [J03BOJIEHHOE OJIHOCTOPOHHEE felcTBue,

4 KOpunanyeckni HamnpaB/ZIEHHOE Ha OCYLLECTBJIEHNE UK 3aLUNTY
NOCTYNOK CyH6BbEKTMBHbIX FPa>XAaHCKMX NpaB, C KOTOPbIM HOPMbI
NpaBa CBA3bIBAlOT lOpnanyeckmne nocnencTeus.
8 KOpnanyeckne siIBIeHNEe peaibHON OENCTBUTENbLHOCTU, KOTOpPbIE
cobbiTnS NpoMCcXoasaT HE3aBMCMMO OT BOJIM YEJI0OBEKa.
NnpaBoMepHblie enNcTBUSA Cy6bEKTOB, C KOTOPbLIMU 3aKOH
9 KOpnanyeckne CBS3blBa€T onpeaesieHHble opuandyeckme nocnencTems
NOCTYNKWN HEe3aBUCKMMO OT Toro, bbina n y cybbekToB Leb

OOCTMXEeHWNA TOro nanm NMHOro rnpaBoBOro pe3syJjibTaTa.

3TO aKTbl NOBEAEHUA NNL, OHN NMEIOT BOJIEBOW XapakTep.
KOpnonyeckune .
10 . Mo Npn3HaKy 003BONIEHHOCTU OeNCTBUA BbiBalOT
nencTeug
rnpaBoOMepHbIe U NMPOTUBOMPaBHbLIE.
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MpnnoxeHune A
MNpn3Hakn ropnanv4eckoro pakTa

KOHKPeTHOEe XXMN3HeHHOoe 06CTOATENbCTBO, BbipaXKeHHOe BOBHE U peaJsibHOo
cyllecTByloLLee onpeaeneHHbI Nepnon BpeMeHu;

obcTOATENLCTBO, NMPEeAYCMOTPEHHOE HOPMOW NpaBa, KOTopasa NpeaonpenenseT ero
topnanyeckme CBONCTBA;

hakT, cogepxawmnm nHgpopmauuo ob onpeneneHHOM COCTOAHUM BUAA 06LLEeCTBEHHbIX
OTHOLWeEHUN (Hann4ne cobCTBEHHOCTN, MPaBOHAPYLIEHNSA U T. 4.);

Ha/Mm4yme gaHHbIX 06CTOATENLCTB, Bbi3biBaloLlee onpenesneHHble NpaBoBble NOCAenCTBMUS.
MpunnoxxeHve b

Buabl opngndecknx oakToB

Mo XapakKTepy HacTynaloLWnx nocnencTBun.

MpaBoobpa3ytoline pakTbl Bbi3biBalOT BO3HUKHOBEHNE NPABOOTHOLLEHUIN (Hanpumep,
npuem Ha paboTy).

MpaBonpekpallatolmne - NpekpaLLatoT NPaBoBble OTHOLWEHUSA (HanpuMep, OKOHYaHue
BYy3a).

MpaBonsMeHswOLWMeE puanveckme akTbl — U3MEHSAIOT NPaBOBble OTHOLWEHUNS
(Hanpumep, obMeH »nnow naowann).

No 3Ha4yeHunto. MoNoXNTENbHbIE LDpUANYECKNe hakKTbl NPeacTaBasAOT COB0ON KU3HEHHbIEe
06CcTOATENbCTBA, HAaIMYME KOTOPbLIX Bbl3bIBAET, U3MEHSET UK NpeKpaLllaeT NpaBoBble
OTHOLWEHUNA (HanpuMep, [OCTMXKEHME OonpeaesieHHOro Bo3pacTa).



OTpuuaTenbHble lopuanyeckune pakTbl, HQ0OOPOT, NpeacTaBnsalOT cobon Takme
XKN3HEHHble 06CTOATENbCTBA, OTCYTCTBUE KOTOPLIX SABNSIETCS YCJIOBMEM A5
BO3HUKHOBEHMS, U3MEHEHUS UJIN NPEKpPaLLEHNS MPABOBbLIX OTHOLLEHWUA.

Nno KOJIMYeCTBEHHOMY COCTaBy
BbIAENATCA NPOCTbIE N CJIOXKHbIE
topnanyeckme pakThbl.

Mo BOJIEBOMY MPU3HaKY.

CobbiTnA - 3TO Takme 0bCcToATENbCTBA, KOTOPbie 0OBEKTUBHO HE 3aBUCAT OT BOJIM U
CO3HaHMA nwaen (CTuxmnHole beacTens).

[leficTBuA - 3T0 Takne PaKTbl, KOTOPbIE 3aBUCAT OT BOAN JIIOAEN, MOCKOSIbKY
COBEpLIATCA UMN.,

no NpoaOoJIXXNTEJNIbHOCTH NEeNCcTBUA MOXXHO BblAENATb KpaTKOBpeMeHHbIe

(wTpad) n gnawmecs opunanydeckme akTbl. Jnguwmecsa akTbl NOJAYHYNIN HAUMEHOBaHUe
MPaBOBbIX COCTOAHMN (COCTOSAHNE POACTBA, rPakaaHcTBa U T. 4.);



