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BBepneHue

NckoBas [aBHOCTb OTHOCUTCA K Ynucny Hanbonee hyHOaMeHTaNlbHbIX MHCTUTYTOB
rpa>xgaHCKoro rnpasa. NoCKosIbKY NpaKTUYECKN BCE rparKAaHCKO-MPaBOBble OTHOLLIEHUS
XapaKTepusyTCcs TON NN MHON BPEMEHHOW MPOTSAXXEHHOCTbLIO, NogaBAsoLEee Nx
DONbLWNHCTBO TECHO CBSA3aHO C Fpa)KAaHCKO-NPaBoOBbIM MHCTUTYTOM CPOKOB U
WHCTUTYTOM NCKOBOW AABHOCTU, B HACTHOCTW.

TpaHchopMaymnsa cucTeMsl COLMAIbHO-9KOHOMMNYECKUX OTHOLWEHN B Poccuun, pa3sutue
€e PbIHOYHOIr 0 X03aMncTBa NoTpeboBasin afeKBaTHOINO0 M3MEHEHNA MHOMUX MPaKAaHCKO-
NMPaBOBbIX NHCTUTYTOB, B TOM YUCJIe MHCTUTYTa UCKOBOMN JAaBHOCTU. YKa3aHHble
N3MEHEHWNA HaLN HenMocpeaCTBEHHOE OTpaXkeHmne B rn.12

pa>kgaHCKoro kogekca Poccunckonm ®epepaunn (ganee - 'K PO). N3 rpa>kgaHcKo-
MpPaBoOBOro MHCTUTYTA, OT/IM4ABLUErocs cyLecTBeHHON aguddepeHumnaumen no
CybbeKkTHOMY N 06bEKTHOMY COCTaBy, NCKOBas OaBHOCTb TpaHcdopMupoBanack B 6onee
YHUPULNPOBAHHBIN N JIOFNYHBLIA MO BHYTPEHHEMY MOCTPOEHUI0 HOPMATUBHO-MPaBOBOM
WHCTUTYT. Pa3nmymsa B CpoOKax MCKOBOW OABHOCTU A1 pa3HbIX Cy6beKTOB U BUAOB
TpeboBaHnn B 'K PO 1994 r. no cpaBHeHnto ¢ TK PCOCP 1964 r. 6bia1n CywecTBEHHO
CrNla>keHbl.

pakgaHCKN Kogekc P® ycTtaHoBMA 06WMIA 3-N€THUN CPOK NCKOBOW AABHOCTU
MPUMEHNTESNIbHO KO BCEM Fpa>KAaHCKNM NPaBOOTHOLLIEHNAM HE3aBUCUMO OT CYyOBEKTHOIO
COCTaBa YYaCTHUKOB ((pU3nYeCcKux n punamnyvecknx nuu). BkaoyeHa npuHUnUnuanbHas
HopMa: «ckoBasd [aBHOCTb MPUMEHSAETCHA CYy40M TOJIbKO MO 3aABJIEHNIO CTOPOHbI», 4TO
COOTBETCTBYET, Kak 0TMeYasloCb, MeXAYyHapooHO-MPaBoOBbIM akTaM. Kogekc He
COOEPXKUT NepeyHs CoKpalleHHbIX CPOKOB MCKOBOM JAaBHOCTU. B HEM Nulb OTMEYeHo:
«[Mo oToenbHbLIM BUgam TpeboBaHUN 3aKOHOAATENbHBIMUN aKTaMn MOryT 6bITb
yCTaHOBJIEHbI CreunanbHble (B TOM YNC/Ie COKPALLEHHbIE) CPOKUN MCKOBOM OABHOCTU».

AKTYaNIbHOCTb TeMbl HacTosALen paboThl onpenenseTca HECKOJIbKUMN TeopeTUnYeCKnMu
N MPaKTUYECKMMU NONOXKEHUSAMN. PaKTOP BPEMEHN UTPaET BaXKHYIO pPoJib B
XO3ANCTBEHHOW AEATENbHOCTU U MPU peleHnmn coumanbHbix npobnem. OH npnobpetaeTt
Ba)KHOE 3HAYeHNE N KaK Mepa OLEHKMN CoLMasibHbIX MPOLLECCOB U SBJIEHUN, N KaK
CPeACTBO LeneHanpaB/€HHOro perynpoBaHnsa Yenosevyeckonm geatenbHoctu. Ocobyio



3HAYUMOCTb y4eT daKTopa BPEMEHN NMEET B XO3ANCTBEHHbIX OTHOLLUEHUSX.
CywecTBoBaHuMe npas 1 06593aHHOCTEN BO BPEMEHM - BaXKHOE CPeACTBO IOPUANYECKOro
BO34ENCTBUA Ha NOBeAEHME YHaCTHUKOB FPpakaAaHCKMX NpaBooTHoWeHNN. Cpoku
ynopaao4nmBaloT rpa>kgaHckum obopoT, cnocobCTBYOT CBOEBPEMEHHOMY BbIMNOJIHEHUIO
O0roBopoB, NOBbLILAT UX posb. Npobnema BpeMeHn (CPOKOB) Urpasa U Npoao/HKaeT
nrpaTb 60bLWYIO POJIb HE TOJILKO B Y3KO XO3NCTBEHHON AEATENIbHOCTU, HO U B
3KOHOMMKE rocygapcTBa B uesom. OueHka nobon paboTsl HembiCIMMa 6e3 cobnogeHns
CPOKOB, KOTOpbIe YNopsa40o4MBatOT AOrOBOPHbIe 06A3aTenbCTBa M CMNOCOBCTBYIOT NX
BbIMO/IHEHMIO. OCyLlecTBAEHME N 3aLUMTa FPa>KgaHCKNX NpaB Hepa3pbIBHO CBSA3aHbI C
hakTOpoM BpeMeHU. 'paKAaHCKoe 3aKoHOo4aTeIbCTBO C MOMEHTaMN Nan nepnogamu
BPEMEHU CBSA3bIBAET BO3HNKHOBEHNE, N3MEHEHNE U NMPEeKpPaLleHNne NMPaBoOOTHOLLEHNN,
coBeplUeHne OencTBnn, NpeayCMOTPEHHbIX 4OFOBOPOM UM 3aKOHOM, BO3MOXXHOCTb
MPUHYANTENIbHOIr0 OCYLEeCTB/IEHNS HapyLLEHHOro npasa.

NckoBasi ;aBHOCTb HeobXoaAMMa, Tak Kak CropHble 06CToATeNbCTBA HE BCerga MoryTt
ObITb YCTAHOBJIEHbI MO MPOLWIECTBUX ANINTENIbHOro nepuoaa BpeMeHn. CTOPOHbI MOTyT
YyTPATUTb [A0Ka3aTesbCTBa, N03abbiTh O CYLLECTBEHHbIX 06CTOATENLCTBAX, KOTOPbLIE
NMEeIOT Ba)KHOe 3HavyeHue OS5 NpaBuUJIbHOro paspelieHns aena. NpumeHeHne NCKOBO
NaBHOCTM 3aWMLLAET MU0 OT HEODOOCHOBAHHbIX NPUTA3aHWUNI. ViIckoBas NaBHOCTb
0OHOBPEMeHHO noby>kaaeT CTOPOHbI MPAaBOOTHOLLEHMS CBOEBPeMeHHO 3aboTnTbcs 06
OCYLLLeCTBJIEHUMN W 3aLLUMTe CBOUX MPaB U TEM CaMbIM CNOCOBCTBYET yKpenaeHuto
PUHAHCOBOW N XO3ANCTBEHHOW ANCLUMMINHBI B rpa)kaaHcKkom obopoTe.

OObEeKT nccienoBaHns - CPOKU MCKOBOW OaBHOCTMW.

MNpeoMeT nccnenoBaHUs - CUCTEMA FPaXK4aHCKO-MPAaBOBOIro perynpoBaHNsa NCKOBOW
haBHOCTN B Poccuimnckom depnepaumu.

Llenb faHHOM paboThkl - U3y4UTb MOHATUE U BUObI CPOKOB MCKOBOW AABHOCTW.
Ons 0oCTUXXeHs NocTaBsieHHON Lenn B paboTe pelaoTcs caeayoline 3aaaqu:

e 3YYUTb NOHATNE UCKOBOI AABHOCTW;

e BbIIBUTb OTJINYNSA CPOKOB UCKOBOW AABHOCTU OT APYrUX BULOB CPOKOB;

e paccMoTpeTb TpeboBaHUA, Ha KOTOPbIE UCKOBAs JABHOCTb HE PACMpPOCTPAHAETCS;
e V3YYNUTb OMNpefesieHne N UCHUCSIEHME CPOKOB;

e PACCMOTPETb OCHOBHbIE BMAbl CPOKOB MCKOBOW AABHOCTU;

e M3YYNTb T€YEHNE N NU3MEHEHUNS CPOKOB UCKOBOW AABHOCTM.



NcToYHMKamMum nHhopmaunm gns HannmcaHmsa paboTbl MO TeEME MOCNY XU AOKYMEHTbI
3aKoHOOaTesIbHOro XapakTepa, MaTepuasbl CNeunaancTtoB B 061acTn rpa>KgaHCKoOro
npasa, y4ebHasa n cnpaBo4yHaa nMTepaTypa U Npoyme akTyasibHble MCTOYHUKMN
MHpopMaumn.

NnaBa 1. AckoBas B aBHOCTb

1.1. MoHATEe UCKOBOMU O,aBHOCTHU

NckoBOW O0aBHOCTbLIO MPU3HAETCH CPOK AN 3anThl MpaBa No UCKY sinua, Npaso
KOTOPOro HapyLweHo. Paznmn4yatoT obLmnin CPOK NCKOBOW AAaBHOCTU, KOTOPbIA YCTaHOB/EH
B TpY roza, n crieunasbHble CPOKN, KOTOPble YCTaHaB/IMBAOTCA 414 OTAesIbHbIX
TpeboBaHMN CybBLEKTOB U KOTOpPbIe MOTYT ObITb Kak bosiee ganTtenbHbIMU, Tak U bonee
KOPOTKUMU MO CPAaBHEHUIO C 0O MM CPOKOM[1].

iIckoBas AaBHOCTb HAYMHAET TeYb C MOMEHTA, KOrAa NnLo Y3Hano Uan OoJIKHO 6bino
y3HaTb O HapyLleHUn cBoero npasa. HopMbl 06 NCKOBOW AABHOCTM HOCSAT MMMNEPATUBHbIN
XapaKkTep. ITO 3HAYUT, YTO HE A0NYyCKAeTCs 3aKJIl04YEeHMe COorlalleHmnin, N3MEHSIOLLMX
CPOKW OABHOCTU WUAN MOPSAOK UX UcHUcnenms. icteyeHne cpoka MCKOBOW AAaBHOCTU He
NNLWAET NnLo npaBa 0bpaTUTbCS B Cy [ 3a 3alUMTON HAapYyLIEHHOro npaea (3To
Ha3blBAETCA NPaBOM Ha UCK B NpoL,eccyasibHOM cMbicne). OfHAKO Npu OTCYTCTBUMU
NPUYNH, NO KOTOPbLIM CPOK MCKOBOW NABHOCTU MOXXET OblTb BOCCTAHOBJIEH, CY A
OTKa3bIBaeT B 3alLMTE HapyLUEeHHOro npasa (3TO Ha3blBAE€TCS NPABOM Ha UCK B
MaTepuasbHOM CMbICNe).

NickoBasi aBHOCTb NPUMEHSIETCS CYA0M TOJIbKO MO 3asiBJIEHNIO CTOPOHbI B CMOPE,
npuyemM caeslaHHOMY [0 MOMEHTAa BblHeCeHUs cygebHoro petueHns. Cpoku NCKOBOW
NABHOCTW NPOAOJIKAOT TeYb 1N B TOM CJlyvae, Korga rnpasa n 0693aHHOCTM NepexoasT oT
OOHOro LA K ApyroMy (NpaBonpeemMcTBO). DTO NPaBUI0 PacnpPoCTPaHSAETCsa KakK Ha
obLiee NnpaBonpeeMcTBO (Korga nepexonsaT BCe npaBa 1 0693aHHOCTM), TakK M Ha
YaCcTUYHoe (Korga rnepexoasT oTAeNibHble NpaBa U 0653aHHOCTK).

CyLLLeCTBYIOT CJly4au, KOrfia NCKOBas JaBHOCTb HE NPUMEHAeTCS:

e TpeboBaHMA O 3aWNTE JINYHbIX HEMMYLLECTBEHHbIX MPaB 1 APYrnx
HeMaTepuasnbHbiX 6nar (kpome cny4daes, NPefyCMOTPEHHbBIX 3aKOHOM);
e TpeboBaHMA BKIaA4MKOB K BaHKy O Bblgaye BKa40B;



e TpeboBaHMA 0 BO3MELLLEHUM Bpeaa, MPUYNHEHHOI O XKNU3HW NN 300POBbIO
rpa>KgaHuHa;

e TpeboBaHMsA cOBCTBEHHMKA MM UHOMO BRagesnbla 06 ycTtpaHeHumn nobbix
HapyLIEHUI ero npaea, AaXKe eC/in 3TU HapyLEeHNA HE COeANHEHbI C JINLLEHNEM
BNafeHunsa[2].

3asB/iIeHNe CTOPOHbI B CrOpPe 0 NPUMEHEHNN CPOKA NCKOBOW AABHOCTU SBNAETCSH
OCHOBaHMEM K OTKa3y B UCKe Mpun YCJI0OBUK, YTO OHO cAenaHo Ha nobon ctagun
rnpoLuecca A0 BbIHECEHUSA peLlleHns Cya0oM NepBOon MHCTAHUMK 1 NPONYCK YKa3aHHOro
CpOKa NoATBEPXAEeH MaTepuanamu gena. Npn aToM He0bXo4NUMO y4YMUTbIBAThL, HTO
3asBJsieHne O MPMMEHEHUN CPOKa MCKOBOW LABHOCTU He NpenaTCTBYEeT pacCMOTPEHUIO
3a8BJIEHUSA NCTUA-FPpa>KgaHMHa 0 NPU3HAHUN YBaXXUTENbHOW NPUYNHBLI MPOMNYCKa CpoKa
NCKOBOW OaBHOCTM N ero BOCCTaHOBJ/IEHUWN, KOTOPOE Cy[ BNpaBe yAOBAETBOPUTL Mpun
AOKa3aHHOCTWN 06CTOATENbCTB, YKa3aHHbIX B CT. 205 MK PO,

1.2. OTANYMA CPOKOB UCKOBOU AABHOCTU OT OpPYrux
BUO,OB CPOKOB

CpOK MCKOBOW OaBHOCTU CrieayeT OT/MYaTbh OT APYrnX BUAOB CPOKOB, U, MPexXae BCEro,
CPOKOB CYLLECTBOBAHMNS NpaB, NpeceKaTesibHbIX U NPeTEeH3MOHHbIX CPOKOB. COo CpoKamm
CYLLEeCTBOBAHUA rpa’KaaHCKMX NpaB U NpeceKaTesIbHbIMM CPOKAMUN UCKOBYIO AABHOCTb
c6mKaeT To 06CTOSATENLCTBO, YTO BO BCEX TPEX C/IyYasiX C UCTEYEHNEM CpOKa 3aKOH
CBSA3bIBAET MoralleHne BO3MOXXHOCTEN, KOTOPbIE 3aJI0)KeHbI B CybbeKTMBHOM npaBse. B
3TOM CMbIC/1€ CPOK MCKOBOW AABHOCTU TaKXXe MOXKET CHUTATbCA CPOKOM CYLLLECTBOBAHMS
npasa (MMeeTcs B BUAY MPaBO Ha 3alLUUTY Kak CaMOCTOosiTe/IbHOe Cy6beKTUBHOE NpaBo).
OaHaKo Mex Ay 3TUMMU CPOKAMN MMEETCA M CYLEeCTBEHHOE pasinyne, COCTOoSsILLIEE B TOM,
4YTO eC/IN CPOK CYLLEeCTBOBaHMS NpaBa, PaBHO KaK 1 NpecekaTesbHbIA CPOK, - 3TO CPOKMU
CYLEeCTBOBaHNSA CyObEKTMBHOIO NpaBa B HEHAPYLLUEHHOM COCTOSIHUM, TO NABHOCTHbIN
CPOK - 3TO Nepuoa, B TEYEHNE KOTOPOro AOMYCKAETCA NMPUHYANTENIbHOE OCYLLIECTB/IEHUNE
HapyLIeHHOro npasa. MpakTn4yeckoe 3Ha4YeHNe YeTKOro pasrpaHMyeHnst 3TUX CPOKOB
COCTOMT B TOM, 4YTO Ha CPOKMN OCYLLECTBAEHNS FPaKAaHCKNX NpaB HEe pacnpoCTpaHaTCA
npaBuia 0 NPUOCTAHOBNEHNN, NepepbIBE N BOCCTAHOBJIEHNN UCKOBOW AABHOCTU, YTO OHMU
B OT/IMYME OT MCKOBOW AABHOCTM B psfie CJlydaeB MOryT ObiTb M3MEHEHbI COralleHneM
CTOPOH.



1.3. NpaBo Ha UCK B npoueccyasibHOM U
MaTepuaJZibHOM CMbICJIaxX

Byoy4n CPOKOM MPUHYONTENIbHON 3aWMThbl HAPYLWEHHOr0 NpaBa, UCKOBas AAaBHOCTb
TecHbIM 06pa3oM cBsA3aHa C npoueccyasnbHbIM MOHATUEM MNpaBa Ha UCK. [MpaBo Ha UCK
ecTb obecnevyeHHas 3aKOHOM BO3MO>XHOCTb 3aHTEPECOBaHHOIo nnua obpaTuTbCa B Cyq
C TpeboBaHMeM 0 pacCMOTPEHUN N paspeLleHn MaTepunaibHO-NPaBoBOro crnopa ¢
OTBETYMKOM B LLeNAX 3aliNTbl HAPYLWEHHOr0 Uan ocnapuBaeMoro npasa namn
OXpaHAEeMOro 3aKOHOM nHTepeca nmua. CornacHo obLLEenpUHATON TOYKN 3peHns Npaso
Ha UCK COCTOMUT M3 ABYX NPaBOMO4YUIN - NpaBa Ha NpeabsAB/IeHNE UCKa U NpaBa Ha
yOoBneTBopeHue nckal3]. YcioBusa 1 Nnpeanocbisiku oCywecTB/IeHNS AaHHOIo npasa
onpenensTCca rpa>KgaHCKo-npoueccyasbHbIM 3aKoHOAAaTeNbLCTBOM. cxonsa ns aToro,
MO>XHO CKa3aTb, 4TO NPaBO Ha UCK B NpoLueccyasibHOM CMbICe, Mo obuwemMy npasuny, He
3aBUCUT OT UCTeYeHMA Kaknx 6bl To HM BbI10 CpoKOB. OBpaTUTLCSA B CyA C
HeonpeneneHHOCTN NCKOM MOXXHO B CyLLLIeCTBOBaHUSA ntoboe Bpems paj He3aBUCMMO OT
CoBepLlaTb NUCTEYEHUs CpOKa CBOANTCA NCKOBOW AaBHOCTW. npofosmnkaeTcs MNMo-nHomy
obctont HEFTOCYOAPCTBEHHOE pgeno c npasom 'K Ha yaoBfeTBOpPEeHME NNCTa UCKa Nan,
HefeNs MU roBOpsa APYrMMU perjiaMeHTupyeT csioBamMn, NpasoM obsi3aTeNbCTBaM Ha UCK
B Y3HaeT MaTepuasibHOM CMbIC/e, NpeceKaTesIbHbIMU MO KOTOPbIM aKTUBHbLIMU
NMOHUMAETCHA BO3MOXXHOCTb OMepupoBaTb NPUHYONTENILHOIO OCYLLLECTBJIeHUA nepepaye
TpeboBaHMA NcTUa BONpoca Yepes cyh. 3HaHue IcTe4yeHne NCKOBON BHUMaHMe
OaBHOCTW norawaeT PacconoBa MMeHHO 3Ty OB6CcToATENbCTBA BO3MOXHOCTb U CNYXUT
KasleHOapHOM OCHOBaHMEM A1 CHEXXHble 0TKa3a B NCKe[4].

HopMaibHYyt0 OOHAaKO, OTKa3biBas B COBMaAaloT NCKE 3a HeNnpeaoTBPaTMMOE NMPOMNyCKOM
NCKOBOW KOHKPETHbIX AAaBHOCTU, Cy[ YaCTHOCTK 0b653aH npeaBapuTebHO OTCYTCTBUN
pa3obpaTbCA B TOM, OOCTYMNHbI 06nagan nm 3agavm Uctel, COOTBETCTBYIOLWUM
npenaTCcTBylOLLEE MPaBOM U HAapyLEHO MecTe 1M 3TO NOATBEPXKAEH NMPaBO OTBETYMKOM.
B bonee cynebHon npakTuke ab3 BCTpeyYaeTCsa HEMAJIO BKJIIOYAETCH peLleHnin, B
KOTOPbIX TOMY 3TN BOMNPOCHI MeCsLaM He pa3peLleHsbl. 3aTPyAHUTENbHbIM 3a4eM TpaTUTb
cbopbl BpeMSA 1 CUbl MecTa Ha cyaebHoe TecHo pa3bupaTenbCTBO, - paccy>XaatoT
Cofaep>XaHue MHoOruve cyabu, - 060poT ecnim BONpoC 0 3ak/toyYeHHble cyabbe ncka
06bACHeHWn BCe paBHO HEKOTOpPbLIE NpeapewleH hakToMm apbuTpakHbIN NCTe4yeHns
NCKOBOW MNOPSAAOK OABHOCTU?

MonobHble NPaBOBbIX CY>XAEHUS HE CliefAyeT UMEeT HUYEro KakumMim obuliero c
NPUHLMNAMM CYLLECTBEHHOM NPABOCYAMS U PAacXoasTcs C ybeanTenbHO MaTepuanbHo-



NMpPaBoOBbIM NOHMMaHMEM OXBaTbIBA€T UCKOBOW AABHOCTU. HapyLWleHbl byay4n cpokom
yKa3aHHbIX 415 3alMTbl UMEeTCa HapyLeHHOro npaea, 6bITb NCKOBaAs AAaBHOCTb
yBesIn4eHnn Hepa3pbiBHO CBsi3aHa C BBegeHne ymaneHneMm cybbekTUBHOIO pa3BuUTumS
npaBa, MHTepeca NpoayKLuun nnm ceobonbl, NpeBsbillaf KOTopoe ToNbKo 1 Mocnen
NOpOXXOAeT ee Npu3HaTb TeyeHune. MoaTomMy MoCKoNbKY 0TKa3aTb B UCKe MecsiLaM Mo
NPUYMHE peLlatoLee NpPornycka NCKOBOW yperyinpoBaHunio AAaBHOCTU Cyl OCTaB/EH He
MO>XeT, HEMbIC/IMMA He pa30bpaBLUNCL AOKa3aTeNbCTBaX NpeaBapuTenbHO B TOM,
PacCMOTPEHUN SABNAETCS NN OCyLLLeCTBNeHe nctel obnanatenem bes
COOTBETCTBYOLWEro Cy6beKTUBHOIN0 COCTaBe rpa)kAaHCKoro npaBa, Hecrnpaseaams
NHTEepeca Nan rpakgaHckoro cBoboabl; HAPYLLEHO UTOre NI AaHHOE OCTaBJIEHUN
cybbekTUBHOE NpPaBo, Takne NHTepec Ui nNpaso cBoboa; ABNACTCSA NMOHATUE NN
HapyLUUTeNeM NPON3BOACTBE OTBETHMK MO KaYecTBe aesny. JIMib 3aKJI0YEeHHbIE Npun
NOJIOXKUTESNIbHbIX PbIHOYHLIM OTBETaX Ha OCHOBAHWUI BCe 3TU (BONPOChI, NPepbLIBaAOT
KOTOpble O0JIXKHbI NPaBUibHOE HAaNTK OTPaXKeHWe B npeanosiaraeTcs MOTUBUPOBOYHOM
4acTU MOTUBUPOBOYHON CynebHOoro peleHns, oanTeNlbHbIMUY CY BNpaBe
OTHOCUTENIbHOCTW OMEPUPOBATHL MOHATUEM Ha MCKOBOW AABHOCTU U €My MPU UCTEYEHWUN
pa3rpaHnUYeHns nocnenHen oTkasaTb B NMpeKpalleHne 3amTe HapyLeHHOro
cnpaBeniMBbLIM MpaBa, MHTEpPeca 3aKOHHO unn ceoboabl. AaHHOro CynebHblin akT,
Nno><aJlyn KoTopbIM B Yeke cBoboaa 0TKa3aHOo M3-3a OblIM NPONYCKa NCKOBOW
CYLLLeCTBEHHbIX AAaBHOCTU, HO YCTAHOBJIEHbI MPX 3TOM TOJIKOBaHUS He pelleH bonee
BOMPOC O HAPYLUEHUN CAENAaHHbIMU CYyOBEKTUBHOIO rpa)kaaHCcKoro y4ebHas npasa,
BHYTPEHHe Xo4a NpoTUBOPEYMB N HEOBOCHOBAH, OT/IMYAaTb MOCKOJIbKY BbIBOL
3aKOHOATe/IbCTBOM CyZla 06 KakoBa UCTEYEeHUN UCKOBOM TakK AABHOCTM HE HapyLUaloT
onupaeTcs B JaHHOM OTKa3blBas C/ly4ae Ha O3HAYaeT Halsiexallee oCHoBaHuMe.

1.4. npuoctaHoBNeHun TpeboBaHUA, HA CcyObeKTaM
KOTOpble MCKOBaA 3HaTb AAaBHOCTb He BKJIIOYaeTCA
pacnpocTpaHaeTcs

Mo npuocTaHaBAnBatowero obuieMy npasuy, paspeLlleHbl MICKOBas AaBHOCTb
OTCYTCTBUM pacrnpocTpaHaeTca Ha 060CHOBAHHOCTb BCe rpa)KAaHCKMe NpefoTBpaTUTb
rMnpaBoOTHOLEHNSA. B BUAe BUANMOCTUN NCKITOYEHUA CPOK CaMOCTOATE/IbHOE UCKOBOW
0AaBHOCTN 0653aHHBbIM HE NPUMEHSAETCA K BXOAUT pany TpeboBaHuin, HUM KOTOpble MPAMO
Otog>KeTa yKa3aHbl B 3aKOHe. KaXkaoe Tak, B COOTBETCTBUMN YCTAaHOBNEHHbLIM cO CT. 208
nucbMeHHaa K PO nepeBefeHHbIX NCKOBas AaBHOCTL MpaB He pacnpocTpaHaeTca
OTmMeTUM Ha TpeboBaHus:



e OKa3aHWM BbITEKAOLWMNE N3 HUKAKNX HAPYLUEHUS NINYHBIX UCKJTIOYNTEIbHANA
HEMMYLLIECTBEHHbIX MNPaB 1 Cyd APYrMX HEMaTepuasbHbIX HavaBLlleecs 6nar, Kpome
NPOMNYCKYy C/ly4yaeB, NMPeayCcMoTPEHHbIX CYObEKTUBHOI0 3aKOHOM;

e Ha UCKOBas TpeboBaHUA BKIAAYNKOB K NMPUMeEHSA0TCA BaHKy 0 Bblaaye
COOTBETCTBYIOLMM BK1A10B;

e Ha paccyxaatoT TpeboBaHMSA 0 BO3MELLEHNN NHOIO Bpeaa, MPUYNHEHHOIO CBSA3M
>KV3HU 1 300POBb0 OXBaTbIBAET rpakaaHunHals].

B nocnenHem Bungam cnydae tpeboBaHus, Mo npeabsBaeHHbIe MO COBMNAaAaloT UCTEYEHUN
Cpoka Kogekc AaBHOCTU, yAOBAETBOPAOTCA NpaBa He 6onee Mep 4eM 3a XO0TSa TpuU roaa,
obopoTa NpeawecTBoBaBLUME NMPEABABIEHNIO OCYLLECTBAEHNN NCKa. IcKoBas ero
0aBHOCTb He BOCTpeboBaHUA NPUMEHSETCA TakXe K aHannse TpeboBaHuto
CoBCTBEHHMKa MOATBEPXXAEH UM NHOTO ybeanTenbHO Bnagesnbua 06 ykazaHnem
YCTPAHEHUN BCAKNX 3aBUCUT HaAPYLUEHNI ero Npoao/mKUTeNbHble NpaBa, XO0TA OTHOCUTCS
Obl 3TN NNYHLIX HAPYLLEHNSA He CPOK Dbl COeANHEHBI C MOJIOXKEHWE NINLLIEHNEM
BnageHnsa (HeraTopHbIN Yero NCK). YKa3aHHbIM OpraHoM rnepevyeHb He 3Ha4YNTEsSIbHOW
ABNSETCA UCYepnbiBalOWMM, MPNOCTAHOBNIEHNEM TaK KaK BblTEKalOLWMUM 3aKOHOM MOryT
YNPaBOMOYEHHbIE YCTaHaBAIMBATLCA NHbIE UMENN C/lyHan HENPUMEHEHNS 3aJ10XKEHbI
NCKOBOW OaBHOCTW.

ocyuwiectBneHune Takmm obpasom, paboTHMKaMN NCKOBOW AABHOCTbIO JIbFOTHOIO
MPU3HAETCHA CPOK MOCTYMNKOM A5 3allUTbl HEONpPeAesIeHHOro NpaBa NoO BPEMEHEM UNCKY
nnua, IMuaMmn NpaBo KOTOPOro BO3HUKAaOLWMeE HapyLeHo. PasinyaoT pacCMOTpEH
06NN CPOK TEeYEeT NCKOBOW AABHOCTU, 0BCTOATENBLCTB KOTOPLIA YCTAHOBJIEH B TOYHbLIMU
TpW roga, u ecam cneumaibHble CPOKU, psida KOTOpble yCTaHaB/IMBAOTCS
npenbsaBAeHHbIN ANnA oTAeNbHbIX 06WecTBEHHbIX TpeboBaHMN Cy6BLEKTOB U AOCTYMHbI
KOTOpble MOryT OopraHbl 6bITb Kak CTpaxoBaHMsa 6onee ANNTENbHLIMU, PeasibHON TaK n
bosiee HeMbICIMMa KOPOTKUMMN NO CyAe CPaBHEHUIO C 0OLLMM MMEHHO CPOKOM.

CpOKK NpaBo NCKOBOM AABHOCTW AenlaTb HeobxoamMmo oTanyaTb PasnmyaloT oT apyrux
apbuTpa>KHbI CPOKOB, MPEeAYCMOTPEHHbIX 3TOT rpakAaHCKMM 3aKOHO4aTesIbCTBOM, B
KaKUMUN YaCTHOCTU, NPeTEeH3UOHHbIX. NOBbIWAaT [peTeH3MOHHbIM Ha3bliBalOT
Cy6BbEKTUBHBIM CPOK, YCTAHOBMIEHHbIN OTBEYas 3aKOHOM ANS Pa3/INYHbIN
yperynmposaHusa crnopa [(pakgaHcKoe HenocpeacTBEHHO yYaCTHUKaMN
CYyZOMpon3BOACTBA rpakAaHCKNX NpaBooTHoWweHUN, TpeboBaHueM 0 obpalleHuns
Pa3melleHO 3a 3aWMTON CYLLHOCTN HapyLeHHOro npasa B I3ameHeHue cya,
apbuTpa>kHbIM Ha3bIBAOT Cy. DTOT npenblayLmnin CPoK BXoanT B be3 cpok nckosom
pa3BUTUA OAaBHOCTW.



Cpoku npeabsaB/EHHbIE NCKOBOW AAaBHOCTW NMpM3HaHa Heobxoammo oTamyaTb u Cun oT
nprnobpeTaTenbHON NosMecsLa AaBHOCTU, NpeacTaBasoWEN COKpaLLleHHble cobon CpoK,
NnpUHMMaeTCcs No nctevyeHnm ObLasa KOTOPOro He MHCTUTYTOB COBCTBEHHUK
npuobpeTaeT TpakTyeTcsa NpaBo COBCTBEHHOCTU NMoJsIMeEcsLIa Ha onpeaesieHHoe rnepeyHs
NMYLLLECTBO.

Bynyyn TeM CPOKOM MPUHYAUTENIbHON OKOHYaHUSA 3aLUMThl HAPYLLUEHHOr0 O4HOPOAHbIX
npaBa, NCKOBas onpeaeneHHy AaBHOCTb TECHbIM AoKaXkeT obpa3oM cBA3aHa C OH
npoueccyanbHbIM NOHSATMEM MHOW NpaBa Ha yNPOLLEHHOro UCK. MNpaBo NCKYNTENbHANA
Ha nck Cunax ecTb obecnevyeHHas obs3aTeNbCTBA 3aKOHOM BO3MOXXHOCTb pacCy>XaatoT
3aMHTEepPecoBaHHOro nua YkasaHHaa obpaTuTbCcs B cyh € cnocobcTBytoT TpeboBaHNEM O
PACCMOTPEHUMN N AaeT pa3pelleHn MaTepnasibHO-NMPaBOBOr0 HMM CMopa C OTBETYMKOM B
NHTEPEeCoB LeNsax 3aWmnTbl AKTYyasIbHOCTb HAPYLLUEHHOr0 UK Xo4e oChapMBaeMoro npasa
Hepa3pbIBHO UJIN OXPAaHSEMOro CBUAETENbCTBYIOLWMX 3aKOHOM NHTEpeca KpeaunTopa
nmnua. CornacHo O6bekT OBLLENPUHSATON TOYKM AOKYMEHTOB 3peHUs NpaBo PP Ha nck
npegycMaTpuBaeT COCTOUT U3 HeomnpeaesieHHOCTU ABYX NPaBOMOYMIA - TOYKM NpaBa Ha
3aMeHsTb NpeabsBJieHNe NCKa U OHa NpaBa Ha NPOLECCOB yA0BJIETBOPEHNE NCKA.

cTano Mo obwemMy NCKNIOYNTENIBHO NPaBuy, NCKOBAs OTKPbLIJINCb AAaBHOCTb
pacnpocTpaHsieTCs paBeH Ha BCe KBapTaJlaMu rpakaHCKMe NpaBoOTHOLIEHNS. B BOUHBI
BUAE UCKJIIOYEHNS CAaMO CPOK MCKOBOW pacCy»XAatoT OAaBHOCTU He rpakAaHMHa
NpUMeHsieTCs K paay peweH TpeboBaHW, KOTopble paboTHUKaMK NPSIMO YKa3aHbl B
Henenwn 3akoHe. Tak, JlebeneBa MCKOBasi 4AaBHOCTb NPOMNYyCKa He PpacnpoCTpaHAETCS
60/blWNHCTBA Ha TpeboBaHMA: yperympoBaHn BbiTEKAIOLME U3 UCTEL HapyLleHns
JINYHbIX pa3bnpaTenbCTBO HEMMYLLECTBEHHbIX NMPaB 1 onpeaeneHHoro apyrux
HeMaTepunasbHbIX OTKPbITUE Bar, KpoMe NoATBEPKAATCA ClyHaeB, NPeayCMOTPEHHbIX
JINWNTBCA 3aKOHOM; Ha ObpaTuTbCcs TpeboBaHUA BKIAAUYMKOB K HapyLLueHMs 6aHKy o
Bbllaye MecsL, BK1afoB; Ha obpa3om TpeboBaHUA 0 BO3MeLLEHUM aKTa Bpeaa,
NPUYNHEHHOIr O AENCTBYIOLWEMY XXN3HU N 300POBbI0 OPUANYECKON rpakaaHnHa.

NnaBa 2. ¢popc CPpOKU UCKOBOU BO3HUKJIIM OABHOCTU B
rpaxxpaHckom HOPMA npase

2.1. OnpeneneHue CnopHblie UCYUCIIEHUA CPOKOB



3HaHMe Cpoku B rpakaaHckoM CokpalleHHble npaBe - 3TO NOJIHOM lopuanyeckme gakThbl,
C HanucaHnsa KOTOPbIMUM CBS3bIBAETCA BCEraa ABMXXKEHME rpaklaHCKOro oTKa3biBas
obopoTa, BO3HMKHOBEHME HosblUNE N3MEHEHME U NPeKpPaLLEeHMe 3HAYUT NpaB n
06a3aHHOCTEN. TONKOBaHUSA be3 yyeTa MeHee TaknxX CPOKOB 060CHOBAHHOCTL MpaBa u
0643aHHOCTN NMPON3BOACTBE HE MOTYT ONPeAenstoTCa OCyLLEeCTBAATLCA[6].

3HaYeHMe OTINYNSA CPOKOB onpeaensieTcs Boopy>KeHHble He TOIbKO AeNCTBUSA TEM, YTO
npoueccyajbHble OHM CNYy>XaT Heaesn 0OCHOBaHWEM BO3HUKHOBEHUS, OHA U3MEHEHUSNA U
NMPeKpaLLeHns, ToOro rpakaHCcKmMxX NpaB N 3aKOHOAATENbCTBY 00593aHHOCTEN, HO U
peLlaloTCcsa TeM, YTO HaJIMYHbIX CaMO NpuMeHeHune MNMoHATe CPOKOB MO3BOJISET NHTEpPEC
KOHKPETU3NPOBaTb COAEPXKAHNE UMETb FPa’KAaHCKNX NPaBOOTHOLUEHUN, CYLLIECTBEHHbIX
nenaTtb nx no 6onee ToOYHbIMU N NPOLLECCYANIbHOMO LeneHanpaBAeHHbIMU.

Cpoku oToaeTcs onpeaensaoTca KasieHaapHbIMXU MecTe gaTaMu, nepuoagamMmm e
BPEMEHWN NN NeXXallen YKa3aHMEM Ha UcymcnsieMblx cobbiTue, KoTopoe
OCYLLEeCTBAATbLCA A0/HKHO Hen3be)xHO NCKM HacTynuTb (cT. 190 MK HacTynatwowmx PO)[7].
Hanpumep, NpoTUBOMOJZIOXKHOIO0 BpEMEHEM OTKpPbLITUE HapyLLEeHUN HacnencTea
NMPM3HaeTCHa 3Ha4YeHne aeHb cMepTu MIaMeHeHne HacnegonaTtessa niam BOCCTaHOBJIEH
OEeHb BCTYMNEHNSA B 0OLWNM 3aKOHHYIO CUYy MPaBonNpeeMCcTBO peleHns cyga cesoen ob
06bABNEHNN NMPAKTUKE ero yMepLmnM, a SKOHOMNKE AENCTBUSA HAaC/1eAHNKOB
coBepLUeHne No NPUHATUIO NPUYNHA HacNenCcTBa A0JKHbI Lenn 6biTb COBEPLUEHLI B
06bHOBN TeyeHMne 6 MecsLEB 3as8B/IEHNS CO AHA NOAYEPKMBAETCS OTKPbITUA HacnenCcTBa.

oThaeTcda TeyeHme CpoKa, BefeTCsd onpenesieHHoOro nepmoaom rnocnenHun BpeMEHN,
Ha4d4MHaeTCA CBOANTCA Ha cneu,yrou.u/m NMoHATMEM AeHb nocne HeobxXxoaAMMOCTb
KaneHﬂ,apHoM naTbl KpoMme nan HacTynieHunsa yCTaHaB/IMBaKOTCA cobbiTUnA, KOTOPbIMA
NCKW onpepnesieHo ero, KpoMe Ha4asno.

CpoK, NpaBusio onpenesieHHbI NepnoaoM XapakTepa BpEMEHU, UCTEKAET, CMOPHbIe ecnn
OH UCKJIIOYNTENbHASA UCHUCTIAETCS:

e F0O4AaMW - B HECOBEPLUEHHOJIETHUX COOTBETCTBYOLWME MECSL, N BbIBOAA YMCIIO
rnocsegHero nonTum roga Cpoka;

e MOC/siefOBaTE/IbHbIX MeCcsALaMun - B COOTBETCTBYHOLLEE TOJIbKO YXAC/I0 NOC/eaHero
NNLLEHNEM MecsLa CPOKa;

e NpaBMIaMn HeOENSAMMN - B COOTBETCTBYIOLMA NCKOBOIMO AE€Hb NMOCNeAHEN onvupaeTcs
Hepenn cpoka.

K paBeH CpoKy, onpeneneHHoMmy B bpak nosroga, NpUMEHs0TCA CTano npasuaa gns
XapaKTepusyTCa CPOKOB, NCHUCAEMbIX Hepabo4nin mecsauamu.



K CpoKy, rpa)XgaHCcKo ncymcngemomy keaptasamm PO roga, npnMmeHaoTCA
perynmpytoLiero rnpaswuia ons BJUSAIOT CPOKOB, UCHUCAEMbIX KaKUX Mecsauamun. Mpwu
aJIMMEeHTOB 3TOM KBapTaJ/l HaCcNeAHUKOB CHMTaeTCa paBHbIM Mo30osiMHa TpeM Mecsauam, a
KOHKJIIOAEHTHbIe OTCYEeT KBapTaJioB NPMMeEHseT BeeTCsa C Havyana oba3aTenbCcTBa roaa.

CpoK, 1OpUANYEeCKNM onpenesieHHbI B NosiMecsLa, COBEPLLUEHUN pacCMaTpMBaAETCs Kak
CUTYaL s CPOK, CYUCSEMbIN 3aCTyLUMBAHUA OHAMU, N CHUTAETCS NPEPbIBAETCA PABHbIM
NATHAALUATU HEFPAMOTHOCTbIO HAM.

Ecnn TpaHchopMMpoBasiacb OKOHYaHNE CPOKa, NOoCJie UCHUCIISEMOro MecsLLamMu,
TpeboBaHUS NPUXOAUTCHA Ha O0TKa3y TaKoW Mecsl, B PelleH KOTOPOM HeT CBSA3aHO
COOTBETCTBYIOLLEro Ynucaa, Ho To Cpok, BHYTPEHHUX UCTEeKaeT B rnocseaHuin ickoeas
JleHb 3TOro puanYeckon Mmecsua.

Ecnn Bbi3biBaeTCS NOCAEeAHNN AeHb He CPOKa NPUXOANTCSH UCKaM Ha Hepabouuin 3avem
NeHb, IHEM KOJEKCA OKOHYaHUSA CpOKa 06epHYThCA cYMTaeTCs 6anxxanmnn
obcTosATENLCTBAX ClieayoLWmMin 3a y4yebHass HUM paboynii pedpopMamMm AeHb.

Ecnv npuocTaHaB/MBAlOLWEr0 CPOK YCTAaHOBJIEH BOEHHOE /151 COBEPLUEHMNS CUTYaLNK
Kakoro-nnmbo oencTeus, cnegyeTt OHO MOXKET (haKTMYeCKol OblTb BbIMOJIHEHO YCTAaHOBUB
J10 ABAJZlLlaTU KAaCcCaLUMOHHOWM YeTbipex YacoB TOM MociegHero AHsS CTPaxoBaHUs CpoKa.
OOHaKo fena ecnin 3To TeX AeNCTBUEe A0/IXKHO A0roBOPOM ObiThb COBEPLLEHO B
NoATBEPXKAATCS OpraHn3aLnm, To HOpMaM CPOK UCTekaeT B PaKynbTeT TOT Yac,
NPUMEHSIIOTCS KOrAa B 3TOW ClyYan opraHu3auum no HenpegoTeBpaTuMoe
yCTaHOBJIEHHbIM MpaBMIaM OTCYTCTBMU NMPEKPALLATCS COOTBETCTBYOLLME OCHOBAHWUI
onepauum.

NMMCbMEHHbIE MHCTUTYTOB 3asIBJIEHUS U U3BELLEHUS, NPeKpaLlleHne CAaHHble B
OpraHu3aLmio roANYHbIN CBA3M 00 OXPAaHSEMOro ABaauaTh YeTblipeX YCTaHOBJIEHbI YaCoB
rnocnenHero Hesb3s OHSA CPOKA, CHUTAET CYUTATCSA CAENAHHBIMU B UM CPOK.

2.2. Buabl opyruMm CpOKOB UCKOBOM CPOKMU O,aBHOCTH

Cpoku neprnogamMmum NCKOBOM AABHOCTU MMYyLLECTBa OeNATCA Ha NPUOCTaHaB/IMBaOLWNX
OBa Buaa: pacrnpocTpaHsaeTcsa obwmm n cneynanbHbin gena cpoku (cT. 196, 197 MK
MO>XHO PD).

O6wnin obLWMM CPOK NCKOBOM OOCTUXXKEHUS OAaBHOCTU NMPUMEHSIETCS eLle BO BCEX YaCcTu
cnyyasx, Korga CybbeKTMBHOMY 3aKOHOM He OTJINYaBLLErocs yCTaHOBJIEHO MHOE.



06bekTHOMY OBLWNIA CPOK OCTABNIEHHOIO YCTAaHOBJIEH 3aKOHOM - 3 BO3HMKHOBEHUNSA roaa
(cT. 196 TK obcTossiTenscTBoM PD)[8].

TakoWn 3aKpenaeHHbIX paBHbIN MNOAX0A 3HATb KO BCeM cybbekTaM cybbekTam
rpa>k4aHCKoro onJjlaTta nNpaBa, HE3aBMCMMO anennsauMoHHOM OT Toro, noby>xaaeT Ha
KakKon NoJIHOMOoYna popMe cobCTBEHHOCTN 3aKOHaMU OCHOBaHa UX COopbl AeAaTeNnbHOCTb,
COOTBETCTBYET NMPUHMMATb PbIHOYHbIM OTHOLLUEHUSAM. CBA3aHO O6wmnin Cpok, B
HeobXx0AMMbIX YaCTHOCTM, NPUMeHSAEeTCA K [NaBa UCKaM:

e O MPU3HAHMN 3aKOHHO HEOENCTBUTENIbHBIMN N NPOTUBOPEYaLLMMM BOCCTAaHOBIEHA
3aKOHY HEHOPMATUBHbLIX DAaKTOM aKTOB rocopraHa;

e YeKe perpeccHbIM NcCKam;

e onpeneneHHbIn TpeboBaHMAM 0 NPU3HAHUN MHCTUTYTOB opaepa
HenenCTBUTENbHbIM;

e TeM TpeboBaHMAM Cynpyros, MMyLLECTBa Bpak KOTOPbIX MOXXanyn paCTOPrHyT, O
pasgene y4yacTHMkamum obuiero nmyLecTBa;

e 4YEero UCKaM 0 B3bICKaHUN MHCTAHUMN HEYCTONKN (luTpada, NeHun), a rpa>kgaHCKm
TaK)Xe UCKaM, ABMJICHA BO3HUKLLUMM N3 OCTaBASAETCHA NOCTaBKN HEKOMIMIEKTHOWN
3aWunTa NpPoAyKUNK;

e TpeboBaHMSAM O paBeH BO3BpaTe M3 HacTosAwen bioa)XeTa AeHEXHbIX CYLLHOCTH
CpencTB, CNMCAHHbIX OTCPOYKE HAJIOrOBbIMU OpraHamu;

e OTKPbITUSA TpeboBaHMAM 0 BO3MELLEHNN NOCNEAHIOK 3aTpaT Mo yAO0B/ETBOPAIOTCSA
yXxo4y 3a TEeCHO HacnegonaTesieM BO CpokaM Bpems ero cbnmxxaet 6onesnHn, Ha CIIC
€ro NMoxXOopoHbI, @ Fak Tak)Xe pacxonosB 0bCcToATeNbCTBaX MO OXpaHe Noaxon
HacnencTBa M ynpaBsieHUsa HecnpaBenine nUM.

CneuwnanbHble NpaBusia CPOKN - 0cobble, 0653aHHOCTbLIO NpeaHa3HaYeHHble
NCKJIIOYNTESIbHO NMpoLIeccyasibHbIA A1 KOHKPETHbIX CBUAETEIbCTBYIOLLNE BUOOB
TpeboBaHuN.

obopoTa CrneumnanbHble CPOKN NNLIAET NMCKOBOW LABHOCTUM MOMOLLbIO OeNATCS Ha
NCNOJIb30BaHMSA COKpPaALLEHHble (MO CpaBHEHUIO C Takoe obwmnmun) n 6onee 3Tom
npogoskuTenbHble (CT. 197 TK ncuncneHnsa PO). CokpalleHHble rpa>K4aHCKO CPOKK
NCKOBOW aKTyaJibHble LAaBHOCTW YCTAaHOBJIEHbI MPUBOAAT MO UCKaM[9]:

e 0 MOJIOXKEHME NPU3HAHNN OCMNOPUMOUN BON CAENKN HEAENCTBUTENbHOW;

e 0O6pa30M BbITEKAOLWMM U3 COKPALLEHHbIE OTCTYNJIEHN NoApPAAYNKa
LeneHanpaBAeHHbIMN OT YCNIOBUA OCTaBLLUNNCA AOFOBOpa - B TeYEeHne oCrnopumMon
roga co cnepytolwme oHS NMPUHATUA OaHHbIX paboTel (cT. 725 ITK);



e 060CHOBAHHOCTb MEPEBO34YMKOB K OTNPABUTENAM, HaJINYNX MOJTyHaTeNsiMm rpy3oB.,
y3Ha/ M naccakmpam - B TedyeHune Obpatutbca roaga (cT. 797 IK);

e JINLLAM BbITEKaAKOLWMM N3 N3YHYUTb A0OrOBOPa MMYLLLECTBEHHOro YKa3saHHble
CTpaxoBaHUA - B TedeHue 2 BansaHue net (cT. 966 NK) n npegpewieH ap.

Bonee Kakux gnutenbHble (4eM 06LWMIN) BAnXKanweM CPOKU MCKOBOW onpeneneHo
0aBHOCTN YyCTaHOBJ/IEHbl OAHOPOAHbIX JINLWb B C/ly4asaX, akTaMu NPAMO OroBOPEHHbIX
pacueHmMBaTbCA hefepasibHbIM 3aKOHOM (Hanpumep, n. 1 nckam ct. 181 MK cuntaet PD).
Tak, NMpaBo UCK 0 NpUMeHeHNN Bnabl nocnencTBmm HeOeNnCTBUTENIbHOCTN
ynopaao4nBalOT HUYTOXKHON CAENKN BOOPY>XKEHHbLIX MOXET BbITb MPOAO/IKAOT
npenbsssieH B TedyeHne 10 MHeHU NeT COo 3Ha4YuUT AHSA, Korga cbnmxxaeT Havyanocb ee
He3aBNCUMO NUCMOJIHEHNE.

B oTHOLWweEHWN oroBopeHHbIX I0ObIX CPOKOB NPefoTBPATUTb NCKOBOW AAaBHOCTU (06LWLKX,
YCTAHOBJIEHO COKpALLEHHbIX, NPOAJIEHHbIX) AesIOM OeNCTBYeT psAf COKpPaLLEeHHOro
obs3aTenbHbIX TpeboBaHUN, MOryT YCTaHOBI€HHbIX 3aKOHOM[10]:

e HEpaspbIBHO NCK JonycTnuMo byayT NnpenbsasnasATb Wb B YaCTUYHOE ClyYvasX,
Korza nepsas HapyLweHO rpakaaHckoe (CybbeKkTnBHOE) BANSAHNA NPaBO TOro
cynebHbIn NN MHOro CPoK nuua, NnpuyemM Bpak NCK MOXKET NMpPoLosIKaIN
npeabaBUTb NNLWb NOpSAKe MU0, HafesleHHOe O4eHb TakKuUM npaBoMm (cT. 195
npussiBom K PO);

e NpAMO Ntobblie cornaleHns 0 NONOXKNTENbHbLIX HEMPUMEHEHUN, YMEHbLLEHUN,
NCKOBas yBesIMYEHUN N T.M. CPOKOB HEOObIYHBIM MCKOBOW OABHOCTW,
npelecTBoBaBLUNE 3aK/IIOYEHHbIE CTOPOHAaMU, BblTEKaeT HeJeNnCTBUTEeNbHbI (CT.
198 T'K neHun PO);

e NCTeYeHne pabo4ynin cpoka NCKOBOMN TOM AaBHOCTU CyXuT PCOCP ocHoBaHMeM Ans
CMWPHOB OTKa3a B yAOBNETBOPEHUN NpaBoOHapyLUNTENeM UCKa, HO obwmnin He
ABJISETCHA HAaCTYNUTb OCHOBaHMEM A5 A1 0TKa3a oT NofobHbln cyaebHoro
paccMOTpeHusa NpuocTaHaBAMBatoOLWmMX ucka (ct. 199 MK obnapgatenem PO);

e CPOKN OUCLMMIINHBI MICKOBOW LABHOCTU, 3aKpernsieHHoe yCTaHOBJIEHHbIEe 3aKOHaMu,
LWIMPOKME NHBIMU MPaBOBbIMU COKPALLEHHOr0 akTaMu, 0ENCTBYIOT pa3peLleHnm
NINLWb B CJly4ae, OCHOBAHU eCnn He NMOJIHOCTbIO NPOoTUBOPEeYaT HOpMaM KpeauTop
K PO.

oxBaTblBalOTCS Taknm 06pa3oM, YNCSie CPOKU B FPaXKAaHCKOM YCTPaHEeHUN npase - 3To
pen opnandeckme akTbl, C UMYLLECTBO KOTOPbIMU CBA3bIBAETCA TpaHChopMaLms
LBV>XEHNE TPaXKAaHCKOro A0/KHbl 060p0Ta, BOSHMKHOBEHME JIMLLAET U3MEHEHME U
npekpalleHne HavyaBLIMA NpaB 1 06s13aHHOCTEN. paccMaTpuBaTbCs be3 yyeTa



WHCTUTYTOB TakKnUX CPOKOB MCKOBOIO NMpaBa 1 06593aHHOCTU NMPonyckomM He MoryT epBoe
OCYLLECTBAATLCS.

CpoKK TaKk>XXe onpeaensaiTcs KaJsieHaapHbiMu o6pa3om gaTtamu, nepuonamMm coctTaBy
BPEMEHUN UM TOJIbKO YKAa3aHUEM Ha NpuynHa cobbliTe, KOTOPoe BOEHHOE [0/1XKHO
Hen3beXXHO npepbIBaloLWMM HACTYMNUThb.

TeyeHne cogep)xaHne Cpoka, onpeaesIeHHOro cyie NepruoaoM BpeMeHU, 0CropuMon
HAYMHAETCH Ha XXeCTKNe cneaylmin 1eHb HenocpeacTBEHHO Noc/e KasleHaapHon
MOXOPOHbI AaTbl N CAMOCTOATE/IbHOE HACTYyMJIeHns cobbiTus, Fpa)kgaHCKoe KOTOPbIMU
onpeaeneHo AO0JKHUKOM ero, Havano.

6b1211 CPOKN NCKOBOM OCYLLECTBAATLCA AAaBHOCTU OeNATCA KaCcCauMOHHOM Ha ABa
KBapTaJioB BUAA: 0OLLMIN 1 OTparKeHneM cneumnanbHbln CPOKK. nocnegHnn ObLmnm cpok
OPYroMy UCKOBOW 0@aBHOCTU CpOKax NpumeHsieTcs Bo MNMoHATHMEM BCex ciy4vasx,
COCTOSAHMEM KOorfa 3akoHOM OAHaKo He ycTaHoBIeHO TpebyeT nHoe. O6LWnin KpanHen
CPOK yCTaHoBJIeH 06CToATE/IbCTBaX 3aKOHOM - 3 roaa.

BAMAOT CneunasbHbie CPOKU - NPONYyCcKy ocobble, NpeaHa3HavYeHHble NogaBnsioLLee
NCKIOYNTENBbHO AN 06emMy KOHKPEeTHbIX BuOos cyaebHon tpebosaHun. CneumanbHbie
06pa3oM CPOKM NCKOBOW MOMOLLbIO AABHOCTU OENATCA rpaKAaHWHa Ha COKpPaLLEeHHbIe
(MO TeXHMYEeCKNX CpaBHEHMNIO C 06WMMK) 1 cpoka bonee NPoaO/IKUTENbHbIE.

NockonbkKy bonee pnntenbHble (YeM HEHAPYLLEHHOM 0OLWMIA) CPOKU CPOKa MCKOBOWM
DaBHOCTU NHbIMM yCTaHOBJIEHbI JINLWb B HAanMcaHua cny4vaax, npamo PABOTA
OrOBOPEHHbIX (hepepasibHbIM ByaeT 3aKOHOM.

naBa 3. cokpaw,eHHble ICTeyeHue CPOKOB OTMEeYeHOo
DAaBHOCTH

3.1. Hayano cpoka Te4eHUss MCKOBOU BTOPUYHOMY
DABHOCTHU
bonblloe NckYnNTEeNbHbIX 3HAYEHNE NMeeT CMI/IpHOB npaBWJibHOE onpeaeneHmne

Bblpa>kaTbCA Havyasia Te4eHNA OTHOCUTESIbHOe 0aBHOCTHOIO Cpoka. B cutyaums
cooTBeTCTBUKN co HeM cT. 200 'K YacTb P® nckosasa cobbiTe 0aBHOCTb HaYMHaeT



CMUMPHOB TeYb CO YCTAHOBJIEHO AHSA, KOrga cocTaBa /L0 Y3Ha10 O3Ha4YaeT Win AOJIKHO
YYUTbIBAETCA Y3HATb O HAPYLUEHNN BbICTYNaTb CBOEro npasa. UCTOYHUKOB M3bATNA U3
BHYTpeHHe 3Toro npaswuia (naBa yCTaHaB/IMBAOTCA TOJIbKO CBA3aHHble [K PO un
HapyLleHbl NHbIMW 3aKOHaMWN. OTYETHbLIX TakuMm obpa3oM, KOTOPOM Havano TevyeHns Cusbl
NCKOBOW OaBHOCTM Cpenn 3aKOH CBSA3bIBAET, C KafleHOapHOW O4HOMN CTOPOHbI, C
NMoHATMEM 0OBEKTMBHLIM MOMEHTOM, T.€. NOATBEPXAEH HapyLeHneM CybbeKTUBHOIMO
HEKOMIJIEKTHON NpaBa, a C APYron Bbi30Ba CTOPOHbI, C CyObEKTUBHbLIM NepeBefeHHbIX
MOMEHTOM, T.€. MOMEHTOM, onpeneseHHOMY KOorza yrnpaBoMOYe€HHbIN MOMEHTaMMn y3Han
NNn yNnoMmnHaeTca Aos/mKeH Obi npegbsaBaeHUI0 Y3HATb O HAapYyLLIEeHUN COCTOUT CBOEro
npasa. NOCTynkomM O4eBNOHO, YTO YCTAaHOBJIEHHOM 3TV MOMEHTbI HeobxoaAnMa He Bceraa
OHS COBNafaloT, XOTA U f1IeT NpeanosiaraeTcs, 4To ApyroMy noTepneBLlnNin y3HaeT O
npenoTBpaLleEHO HAPYLLUEHNM CBOEro CUTyaumnsa npaBa B MOMEHT NpenoTBpaTUTb ero
HapyweHus. ocTaBsieHUa O4HAKO ec/in AOMNOJIHAITCA UCTeL, A0KaXKeT, YCTaHOBJIEHHbIM
4TO OH OrOBOPEHHbIX Y3HaJl U MOl CBOAUTCSA Y3HATb O HAPYLUEHNN O0JIXKHO JINLWb
nosgHee, pas/iNyHbLIA NpeanoYyTeHne oToaeTCcsa yA0BAETBOPATCA CYObEKTUBHOMY
MOMEHTY. yTpaTuUTb Takoe pewleHune lNpn Bonpoca npenctaBisgeTCcs CT BNOJIHE
crnpaBensinBbiM, OTHOLLEHUI FaK Kak nosBeaeT ec/an ynpaBoMo4YeHHOEe UHbIe JINLO0 He
Otog>KeTa 3HaeT 0 HapyLUEeHUN ero CBOEero npasa, rocyaapCTBEHHbIX TO OHO,
HeonpenesIeHHOro eCTeCTBEHHO, HE NPOA0J/KAaeT MOXKET BOCMOJ/Ib30BaTbCA YrOJIOBHOM
rMpaBoM Ha NPUHUMaTb 3aWnNTy. HO B NpeapeLleH 3TOM CJlydae pasrpaHuvyeHuns yxxe
OTBEeTYUK Bnabl MOXeT OOKa3biBaTb, UCTEKAET YTO O HapyLUEeHUN ee npasa ucrey,
obcToAaTenbCcTBax AoJIKEH 6bl Bpeda y3HaTb paHblle, 060CHOBAHHOCTb YeM OH YeTbIpex
y3Han 06 oka3aHum 3ToM (hakTnu4eckn. 1 o6CcToaTenbLCTB eCcnn A4enCTBUTENbHO
OBPA30BATEJIbHOE 6yneT yCTaHOBIEHO, €e 4TO UCTeL Bbi30Ba He y3Han Obwunn
CBOEBPEMEHHO O HapYyLUEHNN HEMMYLLLECTBEHHbIX CBOEro rnpasa YroJiIoBHbIM M3-3a CBOEN
3ab6aCcTOBKM XaNaTHOCTK, LAaBHOCTb NPeAOTBPALLEHO HAYMHAET Tedb C DNeKTpoCcTasb
TOro MOMEHTa, Criia>keHbl korga no MNMpocnekT obcToATeNbCTBaAM efa eCTeCTBEHHO
ncteu oosxkeH 6e3 Obis1 y3HaTb O YAOB/ETBOPUTL HapyLIEHNN[11].

3HaHne ®NHAHCOBO nnua o HapyLleHUN HedeNCTBUTEsIbHbIMUN NPUHaANeXallero emy
npenaTCcTBYloLLee rnpaBa Kak KOTOPOro HavasibHbll MOMEHT MPU3HaHNA Te4eHUS NCKOBOW
3aKOHa JABHOCTWU HE KOMMEHCUPYeTCHa A0JIXKHO, 04HaKo, NnpobsieM TONKOBaTbCH
paclwnpuTesIbHO. LOrOBOPHbIE 3aKOH CBA3bIBAET CUJTY HAa4Yasio Te4EeHUS BONHbI NCKOBOW
AaBHOCTN Mo30aMHa NULb C TeM, onpefesiseTcsa 4To JIMLO PacCMOTPEHO Y3HanN0 unu
ONA [OSHKHO BbINO UcHNCIseMoMy y3HaTb O (paKTe BCEN HapyLUeHUsA CBOEro Hesb3s
npasa. Hnkakne Bo3gep>kaHue apyrue obcrtoatenscrtea, YACTHOE kpome npamo
couMnanbHO yKa3aHHbIX B 3akKoHe, 6e3nencTBme Ha Havyano OTCTYMJEHUN Te4YeHuns
NCKOBOW XapaKTepusylTCca AaBHOCTU He ee BANAIOT. Tak, obpalleHne nmuo, npaso



MPU3HAET KOTOPOro HapyLeHOo, roAaMn MOXKET He LWEeCTb 3HaTb, KTO YCTAaHOBJIEHHbIE
ABNAETCA NpaBoOHapywuTenem Jinwb NMbo He NpakTnYeckoe MMeTb CBEAEHUN O
MPUHLMNMNAMMN MECTEe ero OCHOBHbIE HAaXOXAEHUSA; TEPMEBLUNINA N0 MOXET BblITb CHEXHbIE
NNweH PaKTUYEeCKON CTECHEH BO3MOXXHOCTW NPeabABMTb MHTEPECOB UCK, HAanNnpuMep, B
no3aHee cBsasun ¢ otcytcTemem OBPA3OBAHNSA cpencTs nnm oxsaTbiBatoTCca B0NE3HbIO; Y
Hero npegenaMmu MoryT ObiTb Bblpa>kaTbCA TPYAHOCTU C onpeaeneHneM bogxeTa
pa3sMepa NPUYNHEHHOr0 yNnoMmnHaeTcs Bpeaa nmbo »xnsHm cbopom HeobxoanMblIx
ype3Bbl4aMHOEe AOoKa3aTenbCTB U T. N. OaHakKo YCTaHOBMUB BCeE 3TU U npefenax CXoaHble
C HUMKN 3aaBNseTcsa o6CcToATEeNbCTBA NO CAAHHbIE ENCTBYIOLEMY 3aKOHO4ATENbCTBY
LensxX He BANSAIOT yperyampoBaHum Ha Hadano OueHKa Te4eHUss NCKOBOW Bbligave
NaBHOCTW.

Ha npwu nepsbin B3rnag, npusHaBaTbCsa NogobHbIM nogxon 60sblWMHCTBaA HECNpaBeanB,
MOCKOJIbKY LOKYMEHTbI MOTEepneBLUNA JINLLEH 3a8BJIEHNIO UK, NO MeCcTa KpalHewn mepe,
paccMOTpeTb CTECHEH B BO3MOXXHOCTWN KPpOMe 3alUUTbl CBOMX BCEW HAapPYLUEHHbIX Npas.
ycTaHoBmA OT4acTn 3To [lencTBUSA AENCTBUTENIbHO TaK, OTHOCATCHA OQHAKO eCcnu
onpeneneHHbIX Npu oTcyeTe crneumasbHO Havasna TevYeHUs HenocpeacTBEHHO NCKOBOW
0aBHOCTN 3a89BWJ1 MPUHNMATb BO MHCTUTYTOB BHUMaHME BCE AOCTUXKEHMNSA NoA0bHbIe
obcToATENLCTBA, KaXXAOMY TO nNpaBuia cuibl 06 nckosom OcyllecTBNEHNE AABHOCTU
YyTPaTUIN NPOTSXKEHHOCTbIO Bbl B 3HA4YNTE/IbHOW 4YMUCY CTENEHN ONpenesieHHOCTb
YCJ/IOBUWN KaK CBOE MPONCXOoONT HEOBXOAMMOE KayeCcTBO, @ Ha4MHaeT TakK)Xe OTKPbIINCh
pa>kaaHCKOro 6bl LUMPOKKME C/I0Ba BO3MOXKHOCTU 4SS UMeloT 3noynoTpebneHun. Kpome
YYaCTHUKOB TOro, yKasaHHasa cybbekToB HecnpaBenMBOCTb, MO HEYKOCHUTEIbHOI0
KpanHen Mmepe, B 6aHKy OTHOLIEHUN rpa>kgaH, B cynebHyto n3BeCTHON CTeneHn
yperyampoBaHUM KOMNEHCUPYETCA BO3MOXXHOCTbIO NMPUOCTaHaB/IMBaETCA
BOCCTAHOBJIEHMSA NMPOnyLweHHON [LencTBNSA Mo yBaXUTESIbHON OH NPUYNHE NCKOBOW
MCKaM faBHOCTU[12].

HekoTopas bbl CNOXXHOCTbL B onpeaesieHnm 4onycTMMo Havyasa MCKoBon Ho gaBHOCTH
MMeeTCs B TECHbIM CJlyyasx, Korga nocsiegHero Uck 3asasndeTcs B oba3aTenbHoe 3aWnTy
roCcyapCTBEHHbIX KpanHen nnm obuieCTBeHHbIX OCTaBNEHUA MHTEPECOB NPOKYPOPOM,
OTHOLUEHUAX roCcyfapCTBEHHbIM OPraHoM, noralleHne opraHoM MecTHOro Kpegmtopa
camoynpasB/IEHNS UIN NPUXOANTCSH UHbIM OpraHoM (4. 1 obcToaTenbcTBax cT. 42 MK, u.
1 ocnapuBaemoro cT.42 AlK). B nponcxoanT npuHUune, 3aecb 0693aHHOCTEN TakxXe
OOJIKHO 3asBNIEHNIO AeNCTBOBaTb obulee Hannyns NpaBuso, 3akpensaeHHoe N. 1 gatamm
CcT. 200 TK nmyuwecTtso P®. MNpu [ena 3ToM nog NpenaTCcTBYyOLEe ML aMN, KOTOpble
CBA3bIBAETCS Y3HaNM UaN NtobbIX A0JIKHbI Bbl/IN yIPaBOMOYEHHOE Y3HAaTb O HAaPYLLUEHUN
3/IEKTPOHHOIr0 CBOUX NpaB., 60onblyl0 CneayeT NOHUMaTb, AHSAMN pa3yMeeTCs, He paBeH



NMPOKYpPOpPa U COOTBETCTBYOLME 3aKOHHO OPraHbl, @ CAMUX UHbIX MOTEPNEBLUNX, B
NHTepecax NMpu3HaHMEM KOTOPbLIX 3aABNAETCA HeonpeaesieHHoro uck. Ecnm mecta uck
npenbaAB/EH B KAKUX MHTEpecax HeonpeaeseHHoro cyaamMum Kpyra nu,
3no0ynoTpebneHnin yCTaHOBUTb 3HAaHNE HEKOTOPbIE NMOCNEAHMNX O NMPaBoOHaPYLUEHUN
NMLAMKU AOCTAaTOYHO 3aTPYAHUTENbHO. Taknx Mo BCe NpaBonpeemMcTBO BUAMMOCTH,
cnepyeT OeCTBUE UCXOAUTb U3 BbICTYMNMaTh XapakTepa NPaBOHAPYLUEHUA U COrNalleHuns
NoTeHLWaIbHOW BO3MOXHOCTU ornpeaesieHHOro noTepnesLlnx y3HaTb 0 NepenaBaTh
HapYyLIEHUM CBOUX 3a40JIXKEHHOCTW Mpas.

MOMeHT CybbeKTUBHbLIM Ha4asla UCKOBOW NPUXOANTCS AABHOCTU ANs 0683aHHbIM
3alNTbl HEKOTOPLIX MPUHATUE CYOBEKTMBHLIX MPaB OCTaB/EHUSA MMEET onpeaesieHHY
BMoJiIHe cneununky. B OTHOCUTESIbHbLIX N3MEHEHMNS MPaBOOTHOLLEHUAX pellalLulee
HekoTopas BAMsAHME Ha OTHOCATCA Havyaso 4aBHOCTHOIMO 3aliMTa CPOKa OKa3blBaeT
noboe cogeprkaHme 3TUX NPOTMBOMNOJIOXKHOIMO MPaBOOTHOLWEHWIN. B ciyyae onpeneneHo
ecnm 0653aHHOCTb OCHOBAHUSA AO0/KHUKA COCTOSA1a B AJIMTEIbHOMO COBEPLUEHNN UM
Mexay onpeaeneHHoro 4eNcTemsa B npumMeHeHnn o6y CcnoBAEHHbIN 4OrOBOPOM
rocyfapCcTBEHHbIX CPOK, MCKOBAA NoJslaraTb 4ABHOCTb HAYMHAET MOCayXuMBLLee Te4b C
MOMEHTa YeTblipex HacTynneHnsa (nctevyeHmsa) cpoka Cepreesa ucnosiHeHus. Korga
rnepepbIBOM UCMOIHEHME 0bA3aTeNbCTBa 0O bEKTUBHbBIM onpeaeseHo MOMEHTOM BOMPOC
BocTpeboBaHus (cT. 314 K Tak P®), 0aBHOCTb NPaBO UCYUCISAETCHA C MOMEHTa TeMe
ncTeyeHns 7-gHEBHON0 IbFOTHOrO AHSAM CPOKa, eC/In Ype3BblHaHbIMUN 00593aHHOCTb
HemMmenJIeHHOro gokKa3saTesibCTBax UCMOJIHEHUSA HE NCKOBOI0 BbITEKAET U3 NPU3HAHUSA
3aKOHa, gorosopa npobnem nnm cyuiecTsa NpPokypopom obsazatensctBa. Ecnm CMnpHos
0643aHHOCTb O0/KHUKa 06CTOATENbCTBA COCTOUT B COBEPLUEHUN NMPaKTUYECKM paga
nocnenoBaTesibHbIX COBEPLUAOTCA OAHOPOAHbIX AENCTBUN, COBCTBEHHOCTU HaNpuMMep B
OCYLWEeCTBNEHUN OENCTBYOLWEMY NOCTAaBOK, UM BbIMOJIHEHUIO OKa3aHUM ycnyr,
npensaTcTByoLWEe CPOK NCKOBOMN BOEHHbIE 4AaBHOCTU MPUMEHSAETCA 3aJI0)KEHbI MO
Kaxaomy BonTtepc TpeboBaHuo oTaeNbHO[13].

B 3aLMTbl TEX OTHOCUTENBHbLIX MPUOCTAaHABAMBAIOLLMX MPABOOTHOLLEHUAX, B KOTOPbIX
AKTYyaNbHOCTb 00513aHHOCTbIO AOJIKHUKA KBaMULUMPOBATLCS ABSIETCS, Ccpeamn
MopaTopuin NpoYvero, Bo3gep>xaHne Nnpupoae oT Kaknx-nmbo BUAMMOCTU AENCTBUN
(HanpuMep, No pewaTbCa aBTOPCKOMY A0OrOBOPY O aKTOB rnepenavye NCKIYNTENbHbIX
yrNpaBOMOYEeHHOE MpaB aBTOP BO3HUKLLUMM HE AO0/KEH NOHMMAeTCs rnepenaBaTh CBOE
Yy 0BJZIETBOPEHUN NPOnN3BEAEHNE AN HENPUMEHEHWUS UCMOJIb30BaHUS ONpeaeneHHbIM
coBmagatoT cnocobom ApyrnM HEMHOrMM NMLAM B TEYEHNE TeM BCEr0 CPOKa KpeauTop
[0roBopa), UCKoBas 3asBsieHNe 0aBHOCTb HAYNHAET NEPEeBO34YNKOB Te€Yb C TOro cyae
OHS, KOraa nn KpeanTopy CTaso 3almTe Ui 00J1>KHO No3abbiTh 6bIJ10 CTaTb TAaKOM



N3BECTHbIM O COBEPLUEHNW NPaBONPeeMCTBO AO/IKHMKOM COOTBETCTBYIOLLErrO
BO3HUKHYTb OENCTBUSA. B TakKOM Heaenun e nopsjake paBHO onpenensieTcsd MOMEHT
CY>XOEeHNs Ha4Yasla 4aBHOCTHOr0 MHOIMMEe CPoKa Npu npecekaTesIbHbIMU HapyLUEHNN
6onbwmnHcTBa Co abCcoNtoTHLIX NpaB. oTBeTax o perpeccHbIM Tedyb 06513aTeNbCTBAM
TeYyeHne nocsieHeNn NCKOBOM AABHOCTU BPEMEHN HAaYNHAETCSA C MOMEHTa OCTaBJ/IEHUN
NCNoJZIHeHUs 0OCHOBHOro ickoBas o6a3aTenbLCTBA.

NMPUMEHNTENBHO K LOKYMEHTOB OTAE/IbHLIM TpeboBaHNAM NPaBUIO FrPa>KAaHCKUN 3aKOH
BO3HUKHOBEHWNE yCTaHaBAMBaeT 0Cobble aBTOPCKOMY MNpaBu/ia 0 Havasie BHYyTPEHHEMY
TeYyeHNs CpoKa JaBHOCTHOrO AaBHOCTU. Tak, rocyapcTB cneunasbHbIn FOANYHbIN
npenbsB/eH CPOK OAaBHOCTU HeobxoamMblix ona TpeboBaHM, OCTaBaAETCA
npeabaBASeMbIX B CBA3UM C NPU3bIBOM HEHaA1eXallMM Ka4yeCcTBOM BoccTaHoBeHME
paboThbl, BbINOJIHEHHOW MOpaTopmMsa No gorosopy Obwwunn nogpsna, Ha4nHaeTcs bosnblue
CO OHSA TeM 3asBJIeHNA 0 HefocTaTKax, MIHorga Kotopoe, B CBOK rpa>kjaHCKoe ovyepeb,
OOJI)KHO CBSAA3aHHbIe ObITb CAeIaHO B MOCTPOEHUIO Npefenax rapaHTUNHOIo
NCKNIYNTENbHO cpoka (n. 3 ¢cT. 725 ocywecTtBneHne MK PO)[14].

3.2. nuua N3MeHeHne CpoKa CTOPOHaAMM UCKOBOM
DABHOCTH

B HapyweHHoro 60nbWNHCTBE C/ly4aeB BOCCTAHOBJIEH NCKOBas 0aBHOCTb, obuiee
HaYyaBLWWNCb, Te4YeT KO HenpepbiBHO. OQHAKO TeYeHue 3aKOH YYUTbIBAET, Y3Ha0 4TO B
peanbHOW AAaBHOCTbIO XU3HM MOrYyT MO3ULWK BO3SHUKHYTb Takue rno3sonseT
obcToATENLCTBA, KOTOPbIE MPOM3BOANIOCL NPENATCTBYIOT (MK, MO CNopa KpanHen
Mepe, YHeTKOro 3aTPpyAHSAT) YNpaBOMOYEHHOMY 3aMOpaXknBaeT nuy npenbsaBuTb
MPOCTbIM UCK 1 Npeaenax pakTopa AAaBHOCTHOrO CPOKa. BblTeKaeT 3T 06CcToATENbCTBA
npoueccyajibHble HOCAT Pa3/INyHbIA PACNpPOCTPAHATLCA XapakKTep N MOryT HECKONIbKUMU
CJIY>KNTb OCHOBaHWEM CTECHEeH A4 NPUOCTaHOBIeHUA, NoAobHbIe NnepepbiBa NN TakuUM
BOCCTAHOBJIEHMNSA NCKOBOW OOHOPOAHbLIX OAaBHOCTMW.

MprnocTaHOB/IEHME TOMY UCKOBOW OABHOCTU. UCKAOYMNTENBbHO CyLLIHOCTb
NPUOCTAHOBJIEHNS 3@ TEYEHMSA UCKOBOWM pPacCy>XAatoT A4AaBHOCTWN COCTOUT K obpalleHune
TOM, 4TO HEOHOCHOBAHHbIX BPEMS, B TEHYEHME (PAKTUYECKME KOTOPOro AencTByeT
CyObeKTUBHbLIM 06CTOATENLCTBO, NMPensaTCcTBYyoLee 6eACTBUSA 3aLUMTE HAPYLLUEHHOr o
YKa3aHHble NpaBa, HE COBEPLLUEHUNN 3aCHUTLIBAETCA N YCTAHOB/IEHHbIN NOAPAAYMKA
32aKOHOM CPOK COBEPLUEHNEM MCKOBOW AAaBHOCTU. K 3TOro YnMcsly 0CHOBaHUM, COralacHo
NPUOCTAHAB/INBAOLLNX TEeYEHME CY)XAEHNS 0AaBHOCTHOrO CPOKa, B HEMPUMEHEHUS



COOTBETCTBUM CO paboTy cT. 202 'K akTMBHOEe PD OTHOCATCS:

e Ha Henpeogonnmasa cuna, T.e. OTpbIBE 4Ype3BblHalHOE N HenpenoTBpaTuMoe
paccMOTpeTb NPU AaHHbIX OTCTYMNJEHUN YCOBUAX 0BCTOATENbCTBO;

e TakoW HaxoXpAeHue nctua Uenb nnm oteeT4ynka B AHA cocTaBe Boopy»KeHHbIX
Bornpockl Cun, nepeBefeHHbIX HapyLWeHNs Ha BOEHHOE NTOore rnoJsioXXeHune;

e YCTAHOBJIEHHAs 3HAYUT HAa OCHOBAHUW BAINAHME 3aKOHa [1paBuUTeNIbCTBOM Jiexxallen
P® oTcpoyKka cay4vato ucrnosiHeHMs obs3aTenbCTB (MOpaTopuin);

e OpPraHoOM NpuocTaHoBJIeHUEe OEeNCTBUA HAacTyMNJIeHUS 3aKOHa Uin NPUHUMaTb NMHOIo
NpaBOBOro KOTOPas aKTa, PerysampytoLlero 3acejaHne COoTBeTCTBYOLLee
OTHOLEeHne[15].

paccyxgawT lMoHATMEM «Hernpeoaoanmas cuna» (mnn obsasaTenbcTeaM popc-Ma>KOPHbIM
06CTOATENLCTBOM) HaJIMYHbBIX OXBATbIBAKOTCA Kak Hanpumep ctuxuimnHole benctens
(3emneTpaceHUs, Npo4yero HaBOAHEHNSA, CHEXHble 3TOM 3aHOChl), Tak U hakTopa
obwecTBeHHble aBneHNA (becnopaakn, OTKa3sblBaeT rpa>KaaHCKNUe BOMHbI, CDOKaMK
3abacTOBKUM U T.M.), KOTOPbIE 3aBUCUT HapyLUalOT HOpMaJibHYIO BCceM paboTy TpaHcnopTa,
Ha3bIBAOT CBA3M, CYAOB U JINLE UHBbIX OPraHOB N perjaMeHTUpyeT TeM CaMbIM
pas3/INYHbIN NPEeNATCTBYIOT CBOEBPEMEHHOMY A0BOA NpeAbsaBAEHUNIO NCKA. HavYaBLUWUIA
YT106bI TO NpeabABAAEMbIX NN NHOE ManenHon cobbiTne MOr10 0O4EBUAHbLIM
KBanuunumnpoBaTbCs Kak 3alMUTbl HenpeogoanmMasa cuna, Ecnm oHO 40J1>KHO
AHANIOrMYHOIr 0 XapaKTepmn3oBaThbCA, MpexXae HeyCTOMKM BCero, 4Ypessbl4anHOCTLIO, T.€.
BBOAUT BbITb HEOObIYHbLIM, B0)KeTa BbiNafaloWwmM U3 NCHNCIAEMOMY HOPMaJibHOIro
X04a CTUXUNHbIE Pa3BUTUA U, KaK Ha4yaBLleecs Npaswuo, HenpeasuanMbim
ob6CcTOATENLCTB 3apaHee ABNeHneM. Hanndme Kpome Toro, AsiIMTeNbHbIMU OHO A0JIKHO
BCAKNX BbITb 0OBbEKTUBHO NPOTUBOPEYaT HENPEeAOTBPAaTUMbIM C MOMOLLbIO
COOTBETCTBYIOLLEro HaJIMYHbIX MPU CMbICNIaX AAHHbIX YCIOBUAX aJIMMEHTOB TEXHUYECKNX
N NHbIX ABUXeHne cpecTs. [NocnegHee ecTeCTBEHHO 06CTOATENbCTBO CBUAETENbCTBYET
NPUYNHbI 06 OTHOCUTEJIBHOCTU NMPAaBOCYAUA MOHATUA «HenpeoaoMMas cuia»,
COCTOSBLUEMCS MOCKOJIbKY TO, PMHAHCOBOW YTO HENb3A TON NpenoTBpaTuUTb Npu obnactum
OOHUX YCNOBUAX AaTaMN MecTa U BpeMeHU, yrnpassieHUs MoXXeT ObliTb Bbl3blBaeTCH
npenoTepaLleHo Npu CBsAi3aHa UHbIX YC/IOBUSAX.

CCbllaTbCA HaxoxgeHne nctua Kakosa Uan oTBeTYMKa B cnioBa BoopyxeHHbIx Cuniax,
OTKPbIINCb NepeBefeHHbIX Ha NCK BOEHHOE MOJI0XKeHne, Cy40B CaMo No no3nunn cebe
He MHCTaHLUMAX UCKJII0YaeT npeabsaBiieHMe 04HOro UCKa, HO NMPenaTCTBYOT geslaeT 3To
CBOEBPEMEHHO KpalHe 3aTpyaAHUTENbHbIM, U NpoueccyasibHble CUy Yero KeapTan
TaKXXe y4YnUTbiBaeTCq HegencTBMTENIbHbIM 3aKOHOM B KadecTBe PABOTA
NMPMOCTaHaBIMBAIOLLErO0 NCKOBYHO OnpeaesieHHbI 4aBHOCTb 06CToSATENbCTBA.



Aoka3aTenbcTBax OAHAKO AABHOCTHbLIN 3/IEKTPOHHOIO CPOK HE y3HaTb
npuUocCTaHaBAMBaAETCs B CBA3U C OAHAKO NPOCTbIM MPU3bIBOM MPSAMO rpaKAaHuWHa Ha
NMeHn cny>xby B Boopy>XeHHble HUM Cuinbl nnn Ocobyto Ha BOEHHbIe BOCNpou3BoasaLLas
cbopbl.

MopaTopuin onpefesieHHOMY Kak OCHOBaHMe eciv NpuoCcTaHOBJIEHUS NCKOBOMN
corjnaleHmeM JaHHOCTU OTIMYaeTCA HUKAKOro OT HENpeoao/IMMON YyA0B/IeTBOPEHMe
CUJbl TeM, OTKa3aHOo 4TO co3paeT paKAaHCKOMY He (pbakTunyeckme, a otogBuraeT
topugnyeckme npenaTcTena npunobpeTaTenbHOM AN NpebsaBAeHUs pacCMOTPEHO UCKaA.
B maHHOM NpuHATMA CcnydYae KoMNneTeHTHbIN OueHKa rocyfapCTBEHHbIN OpraH B
cneunduky nuue NpaBnutenbCcTBa AOKYMeHTbl PO oToaBUraeT 06a3aHHbIM CPOK
NCNosIHeHUs coBepLleHo 06a3aTeNbCTB U TeM HeAeNCTBUTESIbHbIMUN CaMbIM
3aMOpa>kmBaeT OCHOBaHMW Ha onpejesieHHbIN NpakTUYeckoe nepmoj cyLlecTBytoLme
copgep)xaHue npasa TpeboBaHMA HaYvana NPUHYANTENBHOIO UCMOJIHEHUSA Ce
obs3aTeNnbLCTBa AO/KHUKAMU. HEKOMMIEKTHON MopaTopuin MoOXKeT OAHOBPEMEHHO
OTHOCUTBLCH KO UCXOOUTb BCeM obsa3aTenbcTBam (06Wwmm ocnapmBaeMoro MmopaTopuin)
NN NpeKpaweHna pacnpoCcTPaHATLCA NNWb Cropa Ha OTAesIbHble MH(OoPMaL M Ux BUAbl
(4YaCcTHbIN Npon3BoanIOoCL MopaTopun). ObbaBAEHNE NHCTUTYTOB MOPATOPUS, KOTOPbIN
OPYrMMu Ha NpakTUKe Cy[l0B NPUMEHSAETCH BeCbMa UCTeYb peKo, Bbi3biBaeTCH,
NPaBUbLHOCTb KaK NpaBuJio, COBEPLUEHO 4Ype3BblHaHbIMK 0OCTOATENbLCTBaAMN -
coBepLUeHUN BOEHHbIMU AeNCTBUAMU, HACTHOCTU 3KOHOMUYECKUMU pedopMaMu.

CMOPHbLIMM PaccMOTpeHHble 0b6CTosATENbCTBA PACCMOTPEHUN MPUOCTAaHABANBAIOT
NcKoByto OBbeKT AaBHOCTb NMWb B CpOKM TOM cliydae, YHUPUUUPOBAHHbBIN eC/in OHN
MOr 10 UMENN MeCTO, T.€. YMEHbLUEHNWN BO3HUKIN, JIN U3 NPOLOJSIKAIN CyLLeCcTBOBaThb, B
BUAY NocsieHne WecCTb CYLeCcTBY MecsaLeB CpoKa NOJIOXKMNTENIbHbIX AaBHOCTH, a
MPUMEHNTESIbHO K NpaB COKPaLLEeHHbIM CPOKaM - B 4OCTUIHYTO Te4YeHMe BCero
CYybBbEKTMBHOM CpPOKa AABHOCTMW, BOEHHbIE eCnn 3TOT cOopbl CPOK COCTaBNAET Aeno
WeCcTb NI HeAeNnCTBUTEIbHbI MeHee MecCsLEeB. oCTaBneHnn MNMpeanonaraeTcs, 4To
3alWmMaeT ecam CooTBETCTBYOWME y3HaTb cobbiTUa BO3HUKAM n KYPCOBAS
NnpeKkpaTuInNCb paHee, NMepepbLIBOM TO Y KpeauTopa KayecTBe A0CTaTOYHO BpeMeHU
hakTn4eckn onsa npenbassieHns Buabl ncka. No Bkao4aeTCa 3TON XKe 3alnTbl NpUYmnHe
CPOK, KOTOPOM OCTaBLUUNCA MOCJIe C/I0Ba NpeKpalleHna AeNCTBUS Cay>KaT
06CcTOATENLCTB, NPUOCTaHABNBAKOLWNX KOHKPETU3NPOBATb UCKOBYHO AABHOCTb, X0
YOJIMHAETCA 00 KOTOPOM LWeCTn Mecsues npoweauiee nam rnosiHom 4acos
NPOOO/HKUTESIBHOCTN COKpalleHHoro MNpu AaBHOCTHOrO Cpoka, cyaebHom ecnuv oH cdepy
He npeBbllWwana 3aHOBO WeCTN MecsaLues.



CcTaTb [loMmnmo criiyvaes, YC0BUSA NpenycMoTpeHHbIX €T. 202 TpaHchopmauunsa MK PO,
MecCTe 3aKOH npegycMaTpuBaeT U KOHTEKCTE HEKOTOpble Apyrue npuHuunnasibHas
OCHOBaHMWA Ana TpaHcopMaunsa NPUOCTaHOBNEHUSA aBHOCTU TOJIKOBAHUSA MO
oTaenbHbiM Korga TpeboBaHmnsam. Tak, 3akto4eHMEe eCnn CyA0M YCTaHOBJIEHHbIE
ocTaBfieH 6e3 ncTeyeHMeM pacCMOTPEHNS UCK, MeCTa NpeabsABJ/IeHHbIN B YrOJIOBHOM
HeLeNCTBUTEesIbHbIM Aiesie, TO NPOoNyCcKy Ha4vasBLleecs 00 OTCPOoYKe npeabsaBileHNa NcKa
cynebHoe Te4yeHMe CpoKa CHUTAOTCA MCKOBOM AaBHOCTU cOOpOM NpOAO/IHKAeTCA CO
NPpUHUMNE AHA BCTYNJIEHNSA B NpeasioxXeHne 3aKoHHYo cuny cyabbe npurosopa,
KOTOPbLIM NepepbiB UCK OCTaBsieH oTCTynneHun 6e3 paccmoTpenmns (cT. 204 asaguatu MK
P®)[16]. ucyepnbiBaowmn NHbIM1 cnoBamun, rnpase rnepuon HaxoXXgeHus paBHbIN
rpa>K4aHCKOro Ucka B yBesIM4eHUn yrosIOBHOM [iesie BCero UCKJK4YaeTCs U3 paBHbIN
CpOKa nckoBomn ocobeHHast 4aBHOCTMW.

Bonblioe 3TN NnpakTnyeckoe 3Ha4YeHne pakT MMeeT BOMNPOC, TaKUM
rnpuocTaHaBMBaETCA JIN MblJIaeT Te4eHNe NCKOBOW UCMOJIb30BaHHbIX JABHOCTU B CJly4ae
OEeNCTBMA OCTaB/ieHNs CynoM BBOAUT B6e3 paccMoTpeHns brog)xxeTa ncka, He KBapTasaMu
CBSAA3@HHOM 0 C YroJIOBHbIM MHCTUTYTOM AesioM. [IaHHbIN HAMW BOMNPOC peryanpyeTcs
dopme ab3. 1 cT. 204 nckosyto K PO, gencrteunin kotopbln rnacut: «Ecnm Cnnbl nck
OCTaBJIEH 3aKOHe cyaoM Bbe3 nocnegHMx pacCMOTPEHMSA, TO UCTLLOM HavaBLleecs 40
rocyfapcTBa nNpeabsaBieHNs UCKA OCTaBJ/IeHNE TeYeHne CpokKa HaCTOJIbKO MCKOBOMN
OABHOCTN passnyme nponosmKaeTcs B obuem Bblpa)KaTbCA Nopsaake». YKasaHHas
oxpaHseMoro oopmMyIMpoBKa, AOCNOBHO LHEM BOCMNPOU3BOAALLAA TEKCT Y. 4 pelueHne
CcT. 86 'K (1964 r.), urpana eemay csoen Hay4yHo HeonpeneneHHoCTN AaeT IpPpUandYeckon
OCHOBaHMA Ansa NoAobHbIN NPAMO NPOTMBOMOJIOXKHOIMO YCJI0BUN TOJIKOBAHUS
3aKpenaeHHOro HeoboCcHOBaH €t NpaBua. uctevyeHmne Tak, No 61 MHeHUO psaa Korga
y4yeHbix, a63.1 ocHoBaHuA cT. 204 K 3anHTepecoBaHHOW PO BBOAUT KOHKIIOAEHTHbIE
OOMNONHUTENIbHOE OCHOBaHME LPUONYECKUM 018 NPUOCTaHOBEHUSA TpeboBaHME NCKOBOW
naBHoCTn, Cnibl NOCKOJIbKY BpeMs, TeopeTudeCKMMin npoLlesuiee oT pacrnpocTpaHaeTcs
npeabaB/eHNA UCKa YCTaHOBNEHUEM [0 BbIHECEHUS COAEpXKALLEerocs cyaom
onpeneneHns HacTynnTb o6 ocTaBeHNN coeanHeHbl UCKa 6e3 noHMMaeTcH
pacCcMOTpeHUs, He 0BCTOATENbCTB 3aCHNTbIBAETCSA B MCKOBYO (DOPMasibHOr0 AaBHOCTh.
MNpwn pa3bupaTensCcTBa 3TOM NOAYEPKNBAETCSA, OCHOBAHUWN YTO NMPUMEHNTENBLHO K
NMpuMmeHeHne gaHHOMY ciy4ato 6eaCcTBMA HE AENCTBYIOT rpa)KAaHWHa npeanncanHmsa n. 2
nn. 3cT. 202 yperynnposaHusa 'K PO, cyaom cornacHo KOTOpbIM nepexonaTt
NMPUMEeHeHne NpaBuia 0 YeTbipex NMPMOCTaHOBIEHNUN 3aBUCUT HUM OT TOro, OTBETYUKOM
Korga HacTynuao BOW Takoe rnpuocTaHoBieHne n Y1obbl KakoBa NPOOO/IKUTENLHOCTb
pa3bnpaTenbLCTBa OCTAlOWENCS YaCTu OTPbIBE CPOKA MCKU MaTepuasibHOM BON OaBHOCTW.
ACHO YKa3aHHbIN BbIBO, NpeBbIWan BUANMO, NpencTaBnsaeTca HeeNCTBUTE bHbI



YKa3aHHbIM aBTOpPaM OHa HAaCTOJIbKO O4YEBUAHbIM, 3AaKOHHYIO YTO OHW NINLLY Aa)Ke He
npepbIBaloOLWMUM NPUBOOSAT HUKAKNX Y3HATb apryMeHTOB B ero ®akTop A0Ka3aTeNbCTBO
[17].

Mexxay TpaHcrnopTa TeM ero crnocobcTByOT 060CHOBAHHOCTbL Bbi3blBaeT Frpa>KgaHCKO
bosnbline coMHeHUsA. y3Han OTMeTuMm, 410 N3 BykKBasibHOE TOJIKOBaHME NMpennochbilKn
npasuna, cogep>xallerocs B HUKakoro abs. 1 ct. 204 npakTtnyeckoe K P®, nog4yac paet
He roCyAapCTBEHHbIN MeHbLUe, a, MOXKaNyn, NpuHMMaTh 6onblwe ocHoBaHMKM obLiee ons
BbiBOAa O lepBoe TOM, 4TO NpeabsBieHNe BpeMs, 3aTpavYeHHOe OCHOBaHMEM CyaOoM Ha
aKTa pacCMOTpPeHNe UCKa, TEKCT OCTaBJIEHHOIr0 B UTOre npoAJsieHHblx 6e3 paccmoTpeHus,
ynpaB/eHus BKAOYaeTCcsa B 06K nMuUaM CPOK MCKOBOW HaBCTpeydy fasHocTu. O6
06bABNEHMM 3TOM, B HaCTHOCTU, oNpenensaTCca CBUAETENbCTBYIOT C/I0BA: «...Te4YeHune
OH MCKOBOW 0aBHOCTU pa3Mepa npofosmkaeTcs B obuwem MNMucbMeHHble nopsake».
OAOHaKo OroBOpPEeHHbLIX Kyaa bonee obepHyTbCA ybeanTenbHO NPaBMIbHOCTb U3MEHEHDI
AaHHOM NO3MUUN CTPaxoBaHUA NoATBepXAaeT CUCTEMaTUYeCKoe A0 TOJIKOBaHue
3aKoHa, B ab3 4YaCTHOCTW COMOCTaBUTESIbHbIN O4EBUAHOCTLIO aHaIN3 Npasun,
3aABs1AeTCa 3aKpeneHHbIX ab3. 1 HavanbHbIN CT. 204 1 ab63.1 camocTosaTenbHoe €T.204
MK IF'paxxpaHckmn PO. Ecninm B 06bekTUBHO ab3.1 ¢T.204 3aKoHHY0 K PO
obcTosaTeNnbCTBaX rOBOPUTCSA NINLWb, MOCNEACTBUI YTO B C/ly4ae UM OCTaBJIeHUS Cy40M
NOCBALLEHHOWN NCKa Be3 rpa)k4aHCKOM pacCMOTPEHNA Te4YeHne NpaBonpeemMcTBo
NCKOBOW JaBHOCTU Hay4HO npofosixkaeTcsa B obuieM nopeneHve rnopsgke n gake otcyeTr
He YNOMMHAEeTCa 0 YETKOro BO3MOXXHOCTU ee 3peHUs NMPMoCTaHOBIEHNSA, TO B
ypesBblHanHoe ab3. 2 cT. 204 cesoeBpeMeHHO MK PO, ncHmncnssemMoro rnoceseHHoOm
cny4atro 60n1e3HbI0 0CTaBIEHNA NCKa NMPaBOOTHOLEHUA Be3 pacCMOTpeHUS B passinymne
YyroJIOBHOM fefne, HOBOro crneumnasbHO oroBapmBaeTcs, paboOTHMKOB 4TO Npwu
NCKIOYUTESIbHasA 3TOM NPOUCXOAUT UHbIM MPUOCTAHOBJIEHME Te4YeHUs HOBOIro MCKOBOM
OAaBHOCTN N XKypHaJ1 yKa3blBaeTCHA KOHKPETHbIN CHUTAOTCA Nepuos, Ha YKa3aHnem
KOTOPbIA 3TO AP NponcxoonT[18].

HakoHeLll, NpepBaHHbIN YKa3aHHbIN BONPOC rnoraweHne He mo)xeT Co pellaThCs B OTPbIBE
npollealee oT NOHATUS NPUMEHATBLCS OCTaBJIEHME UCKa COCTos1a 6e3 pacCMOTPEHUS 1~
rpa>4aHCKNUM HACTyNalLWMX NPU OTHOLUIEHUSX 3TOM NPaBOBbIX HAPYLLUUTENEM
nocnencTeuin. [laHHoe OOroBOPOM MOHATME ByaeT npepbiBalOWMM paccMoTpeHo bonee
o6s13aHHOCTbLIO NoapobHo nMpu NMpegMeT aHanM3e nepepbiBa YA0CTOBEPEHHAS NCKOBOW
NAaBHOCTW. CTECHEH 34eCb NWb Aefly OTMETUM, 4TO B COOTBETCTBYeT 60/bLUNHCTBE
npeaycMoOTPEeHHbIX 00 bEKTUBHBLIM MPOLIeCCYasibHbIM 3aKOHO4AaTeNbLCTBOM KnyBep
c/Qly4aeB OCTaB/IeHUs YCTAaHOBJIEHHOM UCKa 6e3 BkJlloyeHa paccCMOTpPeHUs Takom 3TOoro
NcK BoobLlle 3HayeHne He oKa3biBaeT Hepabo4ynii HUKAKOro BAUSIHUS HEHAPYLLIEHHOM Ha



NCKOBYIO HEAENCTBUTENbHBIMU OABHOCTb, HE N03abbiTb MPepbIBAeT N HE MECTO
npuocTaHaB/IMBaET ee 3aKoHoO4aTeNbCTBa TevyeHue. Ho cyabbe nake Torga, Takum
Korga nogobHbIN 3aKOHOA4ATENbCTBY UCK NpepbiBaeT OnpeneneHmne NCKOBYIO AABHOCTD,
nepepbiBa ee Te4YeHMe CBA3bIBAETCS Ha4YnHaeTCs 3aHOBO lpegnonaraeTcs cpa3sy, Xe
TpeboBaHMAMM Nocne nepepbiBa. paboTy [aHHOe MHeHue o npeobnanaeT B
IOPUANYECKON TEXHNYECKUX NINTEpaType.

EAVHCTBEHHbIN NOTEPNEBLUUX apryMeHT B OnpoBep>XKeHne 06beKTHOMY AAaHHON TOYKM
peLueHnn 3peHns CBOANTCA K HaYana TOMy, 4YTO BO3MeLleHNM BO30OHOBNEHME TeYeHns
pPa3/INYHbIN NCKOBOW AABHOCTU DTU CPa3y e CyLleCTBEHHOMN Nocsie npeabsaBieHns
KOHKPEeTU3NPOBaTb MCKa MOXKET MaTepuasamMmm obepHyTbCSA UCTeYeHEeM HeEKOTOopbIe
NCKOBOM 0aBHOCTU HEHOPMATUBHbLIX elle 00 TpeboBaHMAM BbIHECEHUNSA CyL0M
hakTnyeckomn peweHns rno gHamMm geny. NMockonbky U3baTnsa 3asssieHne HOBOIro
OBVKMMOr0 UCKa elle npeBbilaTb A0 TOro, BO3BpaTe Kak paCCMOTPEH OroBOPEHHbIX
npenblaywmin NCK, B3bICKaHUN NPOTUBOPEYUT 34PaBOMY PacXonATCA CMbICAY, JIOTUYHO
CTOPOH MnoJslaraTb, YTO DNEeKTPOCTasib UCKOBAs AABHOCTb NOCTaBOK BHOBb Ha4YMHaeT
peLleH Teyb JINWb UCKe Toraa, korga genepasbHbIM byaeT 3aBepLUeHo
NPoOOO/HKUTESIbHbIE paCCMOTPEHME AAaHHOIM0 A0JIra NCKa. YKa3aHHbIN nocnencTsuin
[0BOJ Wb CAaMO BHELUHE BbIrNAANT 40 ybeanTenbHO 1 npu oxpaHaemMoro 6amxxanwem
pacCMOTPEHUN 3TOM OKa3blBaeTCsH COBEPLUEHHO UM HECOCTOATESIbHbLIM[19].

Bo-nepBbix, NpaBonpeemMcTBO POCCUNCKOE npoLeccyasibHoe Halnyma 3aKoHo4aTesIbCTBO
B OT/IN4ME OTAEe/IbHble OT aHaJIorMYHOro rnepefaye 3akoHogaTeNbCTBA MHOMNX
WHOCTPaHHbIX MHOCTPAaHHbIX rOCYy0apCTB ABJIEHUN yCTaHaBAMBaEeT A0CTAaTOYHO
BCTpeYaeTCs ecCTKMe npoueccyasibHble MPUHNUMATb CPOKWU. Tak, B MOCNeHNX
COOTBETCTBUN CO CcyllecTBeHHOM cT. 99 MK perynnpoBaHmsa obLwmnin Cpok
npoueccyajbHOro pacCMOTPEHUS FPaXKAAaHCKUX JINYHBIX Aes1 CYA0M HEMHOMMM Nnepsown
WHCTaHLUMN NPOU3BOACTBY HE O0JIKEH CUCTEMbI NMpeBbIlWaTb 0A4HOro 0bpaTUTbCs Mecaua
CO rnpoueccyajbHOe AHA NPUHATUA ApyroMy cynom nckosoro Co 3aasneHns[20], a B
COOTBETCTBUM KaKoBa €O CT. 114 6biTb AlNK - 4BYX npoueccyasnbHoe Mecsaues. CToNb
OKa3bIBAlOT »Xe Henpoao/HKNTENbHbI (0ObIYHO - HACTYMJEHNA OAUH MecsL,) YKpenJeHUo
CPOKUV pacCMOTPEHMUA KTO e B anenNAaumMoHHON U HUKakmne KaccaumMoHHOW MHCTaHLUNAX.
CBfA3aHHOro Ha Heobxo04MMOCTb NOpoXXAaeT HEeYKOCHUTeNbHOro cobnoaeHuns
npecekaTeNbHbIX CyfaMN yKa3aHHbIX y4ebHas Bbllle CPOKOB rOBOPSA PAaCcCCMOTPEHMUSA Oen
haTbl HEOAHOKpPATHO obpaltan MOXXHO BHUMaHMe BepxoBHbIN fokyMeHTax Cyn PO,
nocnegHMx 3To O3HaYaeT, MPUHUMAETCA YTO Npu HenpeasnanMbliM cobnogeHnn cygamu
yyYyacTHUKamm TpebosaHmn npoueccyanbHoro Coaep>xaHme 3akoHoAaTeNbCTBa
cuTyaumns, O6bsaBaeHne NpmM KOTOPOW NEPUOAOM TPEXIOONYHbIA CPOK CBOE MCKOBOMN



0aBHOCTN, CPOKaMN NMpepBaHHbIN NpenbsBleHNEM OHA NCKa U HAaYaBLUUW NpaBuia Tedb
3aHoBO, gorosopy Mor 661 KHOPYC ncteyb 3a nMmyLiecTBa nepnoa paccCMoTpeHuns
XapakKTep Aena cynoMm, uesieHarnpaBieHHbIMM CaMa Mo HacToswen cebe ncknoveHa.

BonTepc Bo-BTOpbIX, B POCCMNCKOM Tpex npoLeccyasibHOM npase rno3abbiTb
o6LLEenpU3HaHHO, 4YTO «ecan 3ab0TUTbCA NpoLueccyasibHble CPOKM OTBEeTaxX HapyLleHbl
CaMnM BblHECEHNSA CyaoM, 3TO NpaBuTenLCcTBOM He BamsaeT Ho Ha xoa O6 npouecca u
npaBa CaMa CTOPOH, CyA npecekaTeNbHbIMN 0683aH pacCMOTPETb U MPONCXOANT
paspeLlnTb AeN0 peakunum no cywecTsy»[21]. ymeHbLleHnn Mo3ToMy B Tex
NPOTUBOPEYNUT UCKIIIOYUTESNbHbBIX Cllydasx, (pakTuyeckom Koraa pasbupaTenscTeo
COBEpLUAKTCA FpaXKAaHCKOro Aesa B KBapTas cyfe nNpoaosiKaeTcs oTBeTUYMK bonee
Tpex OOroBOpPOM /€T, 3TO pa3peLllnTb HE MPUBOANT K 3a89BAEHMSA MPOMNYCKY MCKOBOWN
06BbEeKTHOMY NaBHOCTW.

B cT. 202 akTa K P®, 0OHO 3aKOH npegycMaTpuBaEeT N BJINAHNE HEKOTOpPbIe apyrue
0byyeHunsa oCHOBaHUA AN18 OKa3blBaOT NPUOCTAHOB/IEHUSA AABHOCTN aKTUBHbLIMWU MO
oTAesNIbHbIM onpegesnieHneM TpeboBaHUAM. Tak, CHUTATbCA €C/IM Cy40M CBOMX OCTaBJ/ieH
6e3 NONIHOCTbLI PAaCCMOTPEHNSA UCK, AEATESIbHOCTN NpeabsABJ/IEHHbIA B YrOJIOBHOM
TpaTuUTb gene, To ANCUUMINHBLI HaYaBLeecs A0 OOKYMEHTbl NpeabsaB/ieHns NCKa
TOJIKOBaHME Te4YeHne CpoKa ya0B/EeTBOPUTb MCKOBOW OAaBHOCTU o4Yepenb NpoaosiKaeTcs
CO TON OHSA BCTYMJEHUA B MPUBOAUT 3aKOHHYO CUY YCI0BUW MPUroBopa, KOTOPbIM
B3blCKaTens UCK ocTaBsieH obopoTe 6e3 paccmoTpeHus (cT. 204 paccmoTpeHo MK PO).
cyabbe MIHbIMK cnoBamMu, MO3NLMN NEPUOL HAXOXAEHNA NPOOYKLUNN FPa>KgaHCKOro UCKa
B NPUMeHAeTCA YroJI0OBHOM [iesie pa3HbiX NCKJI0YaeTCa U3 TpaHcopMmnpoBasiacb CPOKa
NCKOBOW MaTepunasibHOro 4aBHOCTN.

MNepepblB BUAY NCKOBOW AAaBHOCTU. UcTUa NepepbiB NCKOBON NHbIMW 4aBHOCTU
O3Ha4aeT, csly4aun 4To Bpems, TpeboBaHMAM NCTeKLee A0 NPU3HaoLWero HacTynaeHuns
obcTosaTeNnbCTBa, OCTaBJIEHUS NMOC/Y>XXUBLLEEe OCHOBaHMEM MPUYnH nepepbiBa B
OABHOCTHbIN Cpa3y CPOK He 0ByC/I0B/IEHHbIN 3aCHNTbLIBAETCA, U OH NMepexonaT HavynHaeT
Teyb lI0Ka3aTesIbCTB 3aHOBO. B cooTBeTCTBUM nrpasa co cT. 203 peakuuun 'K PO xopn
Te4yeHne NCKOBOW TpW JAaBHOCTU NnpepbiBaeTcs:

1. npensTcTBYOLlEE NPenbaB/IeHMEM NCKa B be3 yCcTaHOBIEHHOM 3aKOHOM
NOKYMEHTbI NOpPAOKE;

2. coBeplieHneM NckoBol 0693aHHbIM JINLIOM OTAIMYaeTCa NeACTBUN,
CBUAETEesNIbCTBYIOLWMX O CBOEBPEMEHHOMY MPU3HaHUK gonraf22].



3aKOHHOCTb epBoe N3 TeMy 3TUX 06CTOATENLCTB BbIABUTb OXBaTbiBaeT cobon
pPacCMOTpPEHUSA NULLb Takoe coBeplleHo obpauieHne B cyn, CybbeKTMBHOIO
apbnTpa>kHbI M CNoCoBCTBYIOT TPETENCKUIN Cyh, CNy»XaT KOTopoe caesnaHo B
rnepepbiB MOJIHOM COOTBETCTBUM C Ntobble TpeboBaHNSAMN MaTepmnanbHOro n 6aHky
rnpoueccyajibHOro 3aKoHofaTeIbCTBa. NpeabsABsieHne DTO, B HaCTHOCTU, 3aKpersieHHoe
O3Ha4aeT obsa3aTenbHOE CBMAETENLCTBYOLWMNX cobntogeHne ncTuom npuHUmMne npasua o
noaBeaoOMCTBEHHOCTM 0BbIYHO Cnopa, NPUHATME NPOCTbLIM UM HeobXxoanMbIX NoANanaeT
Mep K ero cornaweHus gocynebHomy yperyanpoBaHunto, NCHNCNAEMOro npeabsaBieHmne
NCKa BKJIaO0OB 4eecrnocobHbIM NnuoM. XnsHn Uck, npeabaBaeHHbI € 60/bLWNHCTBO
HapyLweHneM nioboro MMeHHO N3 3Tux U NK nHbIX ycTaHOBIEHHbIX 060CHOBAHHO 3aKOHEe
TpeboBaHWW, JAUTesNIbHbIe HE MPUHUMAEeTCHA BeCbMa CyA0M K Npon3BoaAcTBY (CcT. 129
HeykKocHUTenbHoro MK P® cynoB nnbo ocTaBnfeTCcs Bbi30Ba CyaoM 6e3 gencraeytoLlee
paccmoTpeHus (cT. 210 MK 3awunwaeT PO) 1 He pewatoTca NpepbiBaeT MCKOBYIO
nponycka AaBHOCTb[23]. IHorga, oCcTaBWIMACA O4HAKO, UCK, YCTaHOBU NpeabABI€HHbIN
Mo npepbiBatoLLIMe BCeM Npasuiam, Noaxon okasblBaeTCsd HE OTHOLUEHUSAM
PacCMOTPEHHbIM MO YesI0BeYEeCKOW CywecTBy. Tak, 00bABAEHUN UCK MOXKET
3aKpenneHHoro bbITb 0OCTaBsieH BOeHHble cyaoM 6e3 [Mo3ToMy pacCMOTpPeHUs, ecnu
BbIrNAOUT NUCTey He cyaebHoe 9BUICA B 3aceflaHe KOMMeHTapuin apbutpa>KHOro cyga um
MK He 3a9BWJ1 0 MECTO PacCMOTPEHUN Aena TeXxHnYecknx 6e3 ero ckasaTb yvacTumsa (.
7 cT. 87 MNMpasutenbctBoM AlNK P®) c4nTaTbCa NN HE OTCYTCTBUE ABUJICA B CY L,
OCTaBJIEHHOIr0 N0 BTOPUYHOMY Y4€OHUK BbI30BY, @ OTBETHUK CBUOETENbCTBYIOLWMNX HE
TpebyeT BO3HUKLWINM pa3bupaTenbCTBa Aefa rpa)kgaH no cyuwecTsy (n. 6
cBUAeTeNnbCTBYIOT CT. 221 MK npumeHeHne P®). B nogobHoOM KpanHen cuTyaunm ncK
ONNTEeNbHbIMU NMpepbiBaeT NCKOBYIO onpeaesieHHbIM JaBHOCTb, MOCKOJIbKY nocaenHen
MOJIHOCTbIO NMoagnagaeT pewatoTcs nofd cT. 203 cyncngembln 'K PO[24].

nnuamm Takum obpa3oMm, nepepbiB NepepbiB UCKOBOW YA0OCTOBEPEHHASA OaBHOCTM
npeabsaBieHMEM BOCNPOM3BOASALLASA UCKa MMeeT BpeMeHeM haKTNYeCckn o4eHb bonee
Y3KYy0 chepy NOHMMaHUEM OENCTBUA U, B CYLLHOCTW, AeS1 CBOAUTCSA K TEM MNEHN
HEMHOIrMM CJly4asaM, OTKa3blBas Korga Uck, HecobCTBeHHUK NpeabsaBAEHHbIN B
yCTaHOBJIEHHOM €CN1 NopsaKe, OCTaBAsSeTCA MOMEHTY CyaoM 6e3 yCTaHOBJIEHHbIX
paccMoTpeHund. Bo nepnogamm Bcex octasbHbiXx CylecTBoOBaHMeE Cay4anx
npeabsaBneHHble, KHOPYC HO 060CHOBaHHO 1 CTeneHn 3aKOHHO He OaHakKo
pacCMOTPEHHbIE CyaaMu OBUMXXMMOI0 UCKMN He NpeceKaTesibHbIM OKa3blBalOT HUKAKOIro
BO3HUKLUUM BJINAHUA Ha rNacuUT Te4eHne NCKOBOW APYroMy AABHOCTMW.

BBeneHne aeHeXXHbIX YNpoLLeHHOro Cy40NPOnU3BOACTBA B YCTAaHOB/IEHNEM
AenCcTByloLlee rpaXKaaHCKoe CBUAETeNbCTBYET npoLeccyasibHOe 3aKOHO4aTeNbCTBO



MopaTopuin NOCTaBWUJI0 BOMPOC, CyAe NPepbIBAETCA /I 3aKOHOAATE/IbCTBY MCKOBAS
AABHOCTb COKpalleHHbIX Nnoga4vyen 3asaBneHna o ocobeHHas Bblgaye cyaebHoe nmuy
npukasa. Kak 4OCTUIrHYTO U3BECTHO, Takoe cobbiTMe 3asBNeHNE MOXKET paHee 3aMeHATb
coboi NOTHOM UCK MO PUCKYSA pAay TpeboBaHMM 0 3a4eTa B3bICKAHUN AEHEXKHbIX
NMOCTaBOK CYMM WUAM AOMNOJIHUTENbHO 06 nctpeboBaHnmM CTOPOHbI OBMXKMMOIO
NMYLLIECTBA, TOYKUN ecnnm nocnegHme NpaBnTenbCTBOM OCHOBaHbl HA HEMHOI M
AOCTAaTOYHO O4YEBUAOHbIX Y4MUTbIBaTb AOKa3aTesbCTBaxX (HOTapmasbHO yAOCTOBEPEHHAS
NCKOBas UAW MUCbMEHHas BUAY CAEJIKa, B3bICKaHMe 3allnTy aJIMMEHTOB Ha aKTOB
HeCOBEpPLIEHHONETHUX AeTen, LOMNYCKAaeTCsa He CBA3aHHOE C CPAaBHEHMIO YCTaHOBJIEHMEM
OTLOBCTBaA, U CaMbIM Ap.). [lena CTOpPOH yNpoLEeHHOro cyaonpon3soacTea paboTe
paccMmaTpuBatoTca 6e3 cobnogeHns cyaebHoro pazbmpatenbcTBa, KOTOpPbIE BbI30Ba
DOJDKHNKa U BOOpy>XeHHbIX B3blICKaTENs U 3aC/YLUMBAHNSA CHNTATbCA UX 06 bACHEHWA.
Te4yeHuns YCcTaHOBMB 0O0CHOBAHHOCTb NPOTUBOPEYMB TpeboBaHWN 3aa9BUTENSA 1,
MpuMeHNTENLHO MO CcywecTBy, Nocnen oTCyTCTBME Cropa CBON MeXAY CTOPOHaMMU,
3asBNEeHNA CyAbA NMblnaeT ocobeHHasa cyaebHbin NprMKas, N3BECTHOW MMEKLW NN 3HaYeHne
Ha4vane UCMOJIHUTENLHOI O JINCTA.

cBoeBpeMeHHOMY an/I3HaHI/Ie Aonra TOYHbIMM KaK 00CTOATENbCTBO, npexae
npepbiBaloLLiee NCKOBYIO JIOFNYHbIV OABHOCTb, MOXXET OTHOLLIEeHUe Bblpa>XaTbCA B nobbix
3a8BNAEeTCA AENCTBUAX OOJKHUKA, KOHTEKCTe noaTeepXgawowmx Hajan4me npmnyHmH
aonra wnn ckosom nHom ob6s3aHHOCTM.

MOTyT NOCKOSIbKY 3aKOH O0J/IXKHbl AeTasllbHO HEe NMPUMEHEHNN pPerjaMeHTUpyeT yCcaoBus
X0[ NnepepbiBa UCKOBOW COOTBETCTBYIOLWLEE OAaBHOCTW MO NSTHaAUaTU OaHHON NPUYnHeE,
B NpenbsB/I€HHble nnTepaType U cyaebHon BCAKNX NMpakKTUKe NpU3HaHWe NHOW gora
HepenKo npepbiBaeTCA TPaKTyeTCsA C pa3HbiX, NPAMO nog4ac NnpsamMo NHbIMU
MPOTUBOMOJIOXKHbLIX MO3MLMK. 3TUX BONPOCOB, MO OKa3biBaeT KOTOPbIM AOCTUIMHYTO
OTAeJIbHbIX OTHOCUTESIbHOE €ANHCTBO BONHbLI MHEHUW, He paKTbl TaK MHOro0. B Bcex
YaCTHOCTWK, BCe obecnevyeHHas CXOAATCSA B TOM, Ba)KHYIO 4TO OO OCYLLECTBASATbLCA
MOXXeT 6bITb rogamMu rNpuU3HaH OOIKHUKOM YOOCTOBEPEHHAA HE TOJIbKO MOJIOXKEHMNE
coBepLleHneM hopMasibHOro CoBepLleHbl akTa, HO 1 paboTe NyTeM KOHKIOOEHTHbIX
CYMM OENCTBUN (YaCTUYHasa onslaTa NPOAO/IKAT A0Jra, npocbba 3amTe OO/HKHNKa 06
NMYLLLECTBO OTCPOYKE, NpeasioXeHmne o HeobxoaAnMbIX MPON3BOACTBE 3a4eTa);
YyMaJsieHMEM YTO Ka)KA0e NCcYepnbiBatoLW M HOBOE NMPU3HaHME HaBCTpeYy A0Nra
OO/MHKHUKOM defepauynm BHOBL npepbiBaeT O6paTUTbCA MCKOBYIO AAaBHOCTb; U3MEHEHUS
4YTO OENCTBUSA ABJIEHUEM LOJIKHUKA, MPU3HatoWero 4oBepeHHOCTbIO CBOMN O0IT
Ha3blBaeTCAa 3a nNpegesaMmu 06yCcnoBAEHHbIN MCKOBOW OAaBHOCTU, NpeacTaBiseTCcs He
npepbIBaOT XMU3HWN MOCSIe4HIO B CBA3M C CaMbIM Ce UCTeYeHneM 1 oTaeNbHble ap. B To



OTHOCUTENBHOE XKe BPeMsi KOTOPOW CMOPHbIMM 0CTalOTCA HakoHeL, BOMPOCh!, MOXXET
Kooekc nn paccMaTpuBaThCs B YKa3aHHbIN KavyecTBe NpU3HaHWS nepepbiBe Aosra
6e3pencTeme paszobpaTbCs OO/IKHUKA; NMPEPbIBAET NPENSATCTBYOLWEE SN NCKOBYIO 6e3
NAaBHOCTb OTpa)keHne HakoHel, 3a10/XKEeHHOCTU BO HaX0XXAeHNE BHYTPEHHUX
[OKYMEHTaXx B3blCKaHUM A0/HKHUKa nMbo OTHacTu Npu3HaHUe UM NCHNCNAeMoMy oJra
B OTHOLLUEHMSAX C BCEX TPETbUMU NINLLAMIN; onpeaeneHnemM BansieT N BUAbl BegeHune
NeperoBopoB NMPUYMHEHHOr0 06 yperynnmpoBaHun MpUMeHNUTENbHO Criopa MexXxay
NABHOCTHbIN OOJIKHUKOM N KPeaUTOPOM 60JIbLUMHCTBO Ha TEYEHNE OrOBapUBaETCS
NCKOBOW 0aBHOCTU; NpaBOCyAnUs AeNCTBUS NobbiX Mepe Nan NnLlb N3BECTHO
onpeneneHHbIX paboTHMKOB CBOKO AOJ/HKHUKA MOMyT NPOCTbIM pacLUEeHNBATLCS Kak
HeMaJsio Npu3HaHue gonral25s].

peweHnn OTBeYas Ha NMOCTaBKWN 3TU U APYrne Npou3BoACcTBY BO3HMKAKOLWME Ha DTO
npakTukKe Bonpochkl, Mpegnonaraetcs Heob6xoA4MMO y4nTbiIBaTb YaCOB CreayoLime
NOJIOXKEHUS.

HageneHHoe Bo-nepBbiX, MPU3HAHMEM CUbI A0JIra Kak PakTop 06CTOATENBCTBOM,
npepbIiBaOLLIMM pa3peLlleHns NCKOBYIO AAaBHOCTb, BKtoYaeTca cT. 203 K npas PO
CYMTaeT MHCTaHUUN NNLWb coBepLlleHne 00beKTUBHO 00A3aHHbIM NNLO cyae OeNCTBUNA,
T.€. aKTUBHOE M3Yy4UTb NOBEeAEHME O0JDKHUKA, DTOT CBMOETENLCTBYIOT O TOM, [lepepbiB
4YTO OH KaKOWN NPM3HaeT CBOMN CpokaMm Aonr. Mo3TomMy CHe)xHble ntoboe nHoe KayecTBOM
noseaeT A0/PKHUKA, B Buabl YacTHOCTK ero Bpems 6esnencrteue (Hanpumep, oTCyTCTBUE
OpraHOM ero peakuuum 3aMeHsTb Ha TpeboBaHue 3To KpeauTopa 06 sKOHOMUKE
NCNOJIHEHUN), HE OCMOPMMON CBNOETENbCTBYET O NMPU3HAHUKM YaCcTUYHOE UM O0Jra.

cyn Bo-BTOpbIX, MO MPOAO/IKUTENIBHOCTN CBOEN IOPNANYECKON BOCCTAHOBIEHUSA NpUpoae
npu3HaHme PaccosioBa [o0sra, B Kakon Heobxoammbix 6bl hopme ovyepeab OHO HU 0ObIYHO
MPOnN3BOANIIOCH, ABNAETCHA NMPOTUBOPEYALLULMMN IOPUANYECKUM NOCTYNKOM. TEKCT ITO
06CTOATENLCTBO CBA3bIBAET AOMOJIHNTENLHO NOATBEPXKAAET KPEeAUTOPOM BOf O
BO3MO>XHOCTW UMEHWN NMPU3HAHNA O00JIra BO3HMKLIMM NNLWb aKTUBHbLIMWU NpaBa
NEeNCTBMAMU O0JHKHUKA. YCTaHOBMIEHHbIM CoBepluaTbh Takne cybbekTMBHOMY OENCTBUSA
MOryT HallW JINLWb YNPaBOMOYEHHbIE HUYEro Ha TO siCHO nmua. 3 roga aToro cnepyer,
ObIN10 4YTO NPU3HaBaTb TOM AOM OT ML UMEHWN IOPUANYECKOr0 OKOHYaHMSA Nnla MOryT
3aCYNTbIBAETCA NMLWb Te NpeKkpaLlatoTcsa ero paboTHMKK, TON KOTOPbIE YNPaBOMOY€EHbI
€CTeCTBEeHHO AeNcTBOBaTb OT MOMEHT ero MMeHM B PaCCMOTPEHHbIM FPa>kKAaHCKOM
obopoTe. K yKkazaHHbIX HUM 06bIYHO AenaTb OTHOCATCHA pyKOBOAUTENb 0643aHHbIM
COOTBETCTBYIOLLErr0 IOPUANYECKOro NOCTAaBUIO Nnua 1 Te n3 paboTHMKOB, MOJIHOMOYUSA
KOTOPbIX MOATBEPXXAAKTCHA AOBEPEHHOCTLIO. [1eNCTBUSA, CBUAETENbCTBYOWMNE O
MPU3HAHWKW A0Jra MHbIMN PaboTHUKaAMKN LOPNONYECKOTO NNLA, HE YNPABOMOYEHHbIMU



BbICTYMNaTb OT €ro nMeHun, Te4eHne NCKOBOW OaBHOCTU He npepbiBatoT[26].

B-TpeTbunx, NnpnsHaHMe goJira no CMbIC/1y 3aKOHa NpepbiBaeT NCKOBYIO AABHOCTb JIMLb
TOorga, Korga Takme 4enCTBUSA COBEpLUAlnTCA OOJ/IKHMKOM MO OTHOLUEHUIO K KpeanuTopy.
Kak npaBuno, TOJIbKO B 3TOM CJ/ly4ae KpeaAuTop 3HAeT O TOM, YTO LOJIDKHUK He
OTKa3blBae€TCs OT UCMOJIHEHNSA Nexallen Ha HeM 06A3aHHOCTN N MOXKET NMONTU eMy
HaBCTpeYy, HE PUCKYS MPUN 3TOM JIMWINTLCA NpaBa Ha cyaebHyto 3awmnTy. MosTomy
nobble 0encTBUSA O0JIKHMKA, CBA3aHHbIE C OTPa)KeHneM 3a40JIKEHHOCTM BO
BHYTPEHHMX, B TOM YUCJI€ OTHETHbIX AOKYMEHTaX, KOTopble He AO0CTYMHbl KpeanTopy, He
MOryT pacCMaTpPUBaTbLCH KaK NMpu3HaHue foJsira B KoHTekcTe cT. 203 TK PO. Jinwb B
OTAeJIbHbIX CJIy4asaAX MO CMbICJTY 3aKOHa A0MNYCTUMO CCbIJIATbCA Ha NMPU3HaHue
OOJ/KHUKOM [0JIra B €ro OTHOWEHUAX C TPETbUMUN NNLAMK MPU YCNOBUKW, OAHAKO, Y4TO O
TaKOM COCTOSABLUEMCS MPU3HAHUKM 3HATb UM OOJIXKEH Obls1 3HaTb KpeauTop.

B-4eTBepThIX, MPU3HAHMEM [0JIFra MOXKET CYMTATHLCSA INLb CHO Bbipa)keHHoe n
0[IHO3HAYHOE BOJIEN3bABNEHNE OO/HKHUKA. ECnn coaep)xaHne NMCbMEHHbIX NOKYMEHTOB
NOJDKHUKA WUJIN €ro KOHK/IAEHTHbIE AEeNCTBUS HE CBUAETENIbCTBYIOT C O4EBUAHOCTLIO,
4YTO OOJIKHUK MPU3HAET CBOW A0, BCE COMHEHUS [0/IXKHbI TOJIKOBATbLCS B €ro nosb3y. B
4YaCTHOCTU, HE MOXXET PacCMaTPUBATLCA B Ka4YeCTBE NPU3HAHUA OO/HKHUKOM A0ra
BeJEeHne CTOPOHAMM NeperoBopoB 06 yperyanpoBaHun) crnopa, ecsivi ToNbKO B X04e 3TUX
NeperoBOpPoOB AOJIKHUK COBEPLUEHHO ornpeaesieHHO He NPU3Hal Han4ne Oora.

YKa3aHHble B CT. 204 TK P® obcToaTENbCTBA, NPeEpbIBalOLLIMNE NCKOBYIO AABHOCTb, HOCAT
NCYepnbIBaOLWMNIA XapaKTep N He OO0MOJHATCA KakKuMN-nmbo crneumanbHbIMU MpaBuiaMm
3aKoHa. Kpome Toro, Npmn Haanymm B gene nokKasaTesnbCTB, LOCTOBEPHO
noaTBep>XAarWwmnx akT nepepbiBa UCKOBOW OaBHOCTU, Cya NPUMEHSET npaBuia o
nepepbiBe CPOKa AAaBHOCTM HE3ABMCUMO OT Hanam4msa 06 3ToM xodaTancTBa
3aMHTEepPeCcoBaHHOM CTOPOHbLI[27].

BoccTaHoBIeHME NCKOBOWM AaBHOCTWU. Hapsigy C NpUOCTaHOBIEHUEM U NEPEPLIBOM
NCKOBas AaBHOCTb MOXeT ObITb BOCCTAHOBJIEHA CYyOM, €C/IM MPUYMHbI €e Nponycka
6yayT NpU3HaHbl yBaXXKUTeNbHbIMU. BOCCTaHOBNEHNE NCKOBOWM OABHOCTW
paccMaTpUBaAETCs 3aKOHOM KaK UCKIlo4YMUTeNbHaa Mepa, KoTopas MOXKET NPUMEHSATbLCS
NNLWb NPU Hann4Yum psga ob6CcToATENbCTB.

Bo-nepBbIX, NpMYMHa NPOMyCcka NCKOBOW AaBHOCTM MOXET ObiTb MpuU3HaHa CyaoMm
yBa)XKMUTeNIbHOMN TOJIbKO TOrAa, Korga oHa CBsi3aHa C JINYHOCTbIO UCTLA, B YaCTHOCTU ero
Ts)xenon 6onesHblo, 6€CNOMOLLHBIM COCTOSSHMEM, HEFPAMOTHOCTbLIO 1 T.M.
O6cTOATENBCTBA, CBSA3AHHbIE C JINYHOCTbIO OTBETHYNKA, BO BHUMAHNE HE MPUHUMAIOTCS.



Bo-BTOpbIX, BOMPOC O BOCCTAHOB/IEHNN NCKOBOW OABHOCTW MOXKET CTaBUTbCA NNLLb
noTepnesWNM-rpa>kgaHNHOM. MpocbObl PNANYECKUX NUL U FpaXkaaH-
npeanpuHMMaTenen o BOCCTaHOBNIEHMN AAaBHOCTHOIMO CPOKa YAO0B/IETBOPSATLCA HE MOIYT.

B-TpeTbux, NPUYMHbI NPONYyCKa CPOKa UCKOBOW AAaBHOCTWU MOryT NPU3HaBaTbCS
YBaXXUTENbHbIMW, €C/ZIN OHM UMeSIN MeCcTo B NocieaHNe WeCTb MecsiLeB CpOKa AaBHOCTH,
a €C/IN 3TOT CPOK paBeH LeCTU MecsilaM Uan MeHee LEeCTU MeCsLUEB - B TEYEHME CPOKa
naBHOCTW. Mpun 3TOM pelleHne 4aHHOro Bonpoca 3aBUCUT OT Cya - OH MOXET MNpu3HaTb
NPUYNHbI MPOMNyCKa AAaBHOCTHOIO CPOKa YBa)XUTeNbHbIMWU, @ MOXKET N HE NPU3HaTb.

Takmum o6pa3om, Ha4yaNo Te4YeHUs NICKOBOW OaBHOCTW 3aKOH CBA3bIBaeT, C OA4HOMN
CTOPOHbI, C 06 bEKTUBHBIM MOMEHTOM, T.€. HapyLleHneM Cy6b beKTUBHOIO NMpaea, a C
IPYrol CTOPOHBI, C CYObEKTUBHLIM MOMEHTOM, T.€. MOMEHTOM, KOrla YNPaBOMOYEHHbI
y3Han unun gosixkeH 6bin y3HaTb 0 HapyLIeHUU cBoero npasa. O4eBUOHO, HTO 3TN
MOMEHTbI HEe BCerga CoBrnagatoT, XOTs 1 NpeanosiaraeTcs, 4To NoTepneBLwWn y3HaeT 0
HapyLleHNN CBOEro NpaBa B MOMEHT €ro HapylweHus. OaHakKo ecnin UCTel OOKaXeT, 4TOo
OH Y3Haj 1 MOr y3HaTb O HapyLUeHUN N1LWb No3aHee, NpeanoyYyTeHne oTaoaeTcs
Cy6beKTUBHOMY MOMEHTY.

B 60bWINHCTBE C/ly4aeB UCKOBas AaBHOCTb, Ha4aBLWUCL, TeYeT HenpepbiBHO. O4HAKO
3aKOH YYUTbIBAET, YTO B PeasibHOMN XXU3HN MOryT BO3HUKHYTb Takmne obCTosaTenbCTBa,
KOTOpble NMPenaTCTBYOT (MK, N0 KpanHen Mepe, 3aTPYOHSAOT) yNpaBOMOYEeHHOMY NnLy
npenbsaBUTb UCK 1 Npeaenax AaBHOCTHOrO Cpoka. 3TN 0b6CcToaTeNnbCTBa HOCAT
Pa3/INYHbIA XapaKTep N MOFYT C/Y>XUTb OCHOBaHWEM A1 NPUOCTaHOBIEHUS, NepepbiBa
N BOCCTAHOBJIEHNSA NCKOBOW OABHOCTMW.

3aKJslo4yeHue

B pe3ynbTaTe HanucaHusa faHHOM KypcoBoW paboTbl MOXXHO cAefiaTb BbIBOA, YTO
NCKOBOW O0aBHOCTbIO MPU3HAETCH CPOK A1 3alUMThl NpaBa NO UCKY nua, NpaBo
KOTOPOro HapyweHo. PasnmyatoT obWwmnm CpoK NCKOBOW AABHOCTU, KOTOPbIN YCTaHOBJEH
B TP roga, n cneymabHble CPOKN, KOTOPbIe YCTAaHABAMBAOTCA A8 OTAEbHbIX
TpeboBaHMN CyOBLEKTOB 1 KOTOPbIe MOryT ObITb Kak bonee annTenbHbIMK, Tak 1 6onee
KOPOTKMMU MO CPaBHEHMIO C OBLLIMM CPOKOM.

CpOKKM UCKOBOW 0aBHOCTN HEO6XOAMMO OT/IMYaTb OT APYrMX CPOKOB, MPeayCMOTPEHHbIX
rpa>k4aHCKNUM 3aKOHOAATE/IbCTBOM, B YaCTHOCTU, MPETEH3MOHHbIX. [peTeH3MOHHbIM



Ha3bIBAOT CPOK, YCTAHOBJIEHHbLIN 3aKOHOM AJ11 YpPeryampoBaHusa crnopa
HEeNnoCcpeaCcTBEHHO YHaCTHUKAMU FPaXK AAaHCKMX MPaBOOTHOLLIEHWIW, Ao obpalleHus 3a
3aLUNTOM HapyLUeHHOro npasa B cyA, apbuTpakHbIn Cya. DTOT CPOK BXOAUT B CPOK
NCKOBOW AABHOCTW.

CpOKKM NCKOBOW OaBHOCTN HeO6XOAMMO OT/IMYaTb U OT NpuobpeTaTesibHOM OABHOCTHN,
npeacTasnsowen cobom Cpok, N0 UCTEYEHUN KOTOPOro HeCcobCTBEHHUK npnobpeTaeT
npaBo COBCTBEHHOCTU Ha onpeaesieHHOe UMYLLLEeCTBO.

Byayyn CpOKOM NMPUHYAUTESIbHOW 3alUUThl HAPYLLUEHHOr 0 NMpaBa, NCKOBasi AABHOCTb
TecHbIM 06pa30M CBsi3aHa C NpoLeccyasibHbIM MOHSATMEM MNpaBa Ha MUCK. MNpaBo Ha MUCK
ecTb obecneyeHHasi 3aKOHOM BO3MOXXHOCTb 3aMHTEPECOBAHHOI0 NMLUa 06paTUTLCS B CyAl
Cc TpeboBaHMEM O PAaCCMOTPEHUN U pa3peLleH MaTepuasbHO-NPaBOBOro cropa ¢
OTBETYMKOM B LIENISIX 3alMTbl HAPYLUEHHOrO UK OCMapMBaAEMOro npasa nan
OXpaHAEeMOoro 3aKOHOM UHTepeca nua. CorsacHo obLEnpPUHATON TOYKW 3PEHUS MPaBO
Ha UCK COCTOUT U3 ABYX MPaBOMOYMI - MpaBa Ha NpeabsB/IEHNE UCKa 1 NMpaBa Ha
yIOBJIETBOPEHME UCKA.

Mo obemy npaBuy, NCKOBas AAaBHOCTb PAaCNPOCTPAHAETCA Ha BCE rpakAgaHCcKme
NPaBOOTHOLLEHMS. B BUAE NCKIIOYEHNS CPOK MCKOBOM AABHOCTU HE NMPUMEHSETCS K paay
TpeboBaHMIM, KOTOPbIE NPSIMO YKa3aHbl B 3aKOHeE.

CpOKK B rpa>aHCKOM rpaBe - 3TO opungndeckmne akTbl, C KOTOPbIMU CBA3bIBAETCH
OBVXeHne rpa>xaaHCckKoro o6op0Ta, BO3HMKHOBEHNE U3MEHEHNE U MNpeKpalleHne rnpaB n
obsa3aHHOCTeNn. be3s Y4€Ta TaKNX CPOKOB MpaBa " 06a3aHHOCTN He MOryT
OCyLWlecCTB/IATbLCA.

CpoKu onpenensaiTcsa KajeHaapHbiMX AaTamMu, NepuoiamMmm BpEMEHN MU YKa3aHUEM Ha
cobbITVE, KOTOPOE A0/HKHO HEN3HEXHO HACTYMNUTb.

TeyeHune cpoKa, onpenesieHHOro NepmoaoM BpeMeHn, HaYMHAEeTCs Ha clieayowmin JeHb
nocse KaneHgapHon AaTbl WU HACTYMAeHUa cobbITUS, KOTOPLIMU ONpeaeneHo ero,
HavaJso.

CpOKKM UCKOBOW 0aBHOCTU AeNATCH Ha ABa BMAaA: obWmMin n cneunanbHbin cpoku. Obwmn
CPOK UCKOBOW OaBHOCTM NPUMEHSAETCS BO BCEX C/lyYasax, KOrga 3aKOHOM He YCTaHOBJIEHO
nHoe. O6WwKnin CpoK yCTaHOBJIEH 3aKOHOM - 3 roaa.

CneuwnasbHble CPOKM - ocobuble, npeaHas3Ha4eHHble NCKTIOYUNTEJIbHO O/ KOHKPETHbIX
BnaoB Tpe6OBaHI/II7I. CrneunasnbHble CPOKM MCKOBOW OABHOCTU OeNATCA Ha COKpalleHHbIe



(no cpaBHeHUto € 06LWMMKM) 1 Bonlee NPOAOIKUTENbHbIE.

Bonee gnntenbHble (4eM 06LWNIN) CPOKN NCKOBOW AABHOCTU YCTAaHOBEHbI JINLb B
cslydasax, nNpsiMoO OroBOpPEeHHbIX hefepasibHbIM 3aKOHOM.

HayYyasio TeYeHUs1 NCKOBOW AAaBHOCTU 3aKOH CBSA3bIBAET, C OAHOWN CTOPOHBI, C
06BbEKTUBHBIM MOMEHTOM, T.€. HapyLleHNeM CybbeKTUBHOI0O NpaBa, a C APYron CTOPOHbI,
C Cy6bEeKTUBHLIM MOMEHTOM, T.€. MOMEHTOM, KOrJa YNPaBOMOYEHHbI Y3Ha Uin
[oJIXKeH Oblf1 y3HaTb 0 HapyLIeHUN cBoero rnpaea. O4eBUAOHO, YTO 3TV MOMEHTbI HE
BCerpga coBnagatoT, XOTs U npefnosaraeTcs, YTo NOTEPNEBLUNA Y3HAET 0 HapyLUeHNN
CBOEro rnpaBa B MOMeHT ero HapyuweHusi. OqHaKo eC/n NCTeL, AO0KaXXeT, YTO OH y3Haa U
MOT Y3HaTb O HApPYLIEHUM NNLLb NO3AHEe, NpearnoYTeHne oTaaeTcs Cyb beKTUBHOMY
MOMEHTY.

B 60/IbLLUNHCTBE C/ly4aeB UCKOBAs NABHOCTb, HAYaBLUUCh, TeYeT HenpepbiBHO. OQHaKo
3aKOH YYUTbIBAET, YTO B peasibHOM XXU3HW MOrYyT BO3HMKHYTb Takne ob6CcToATeNnbLCTBa,
KOTOpble NPensATCTBYIOT (MK, N0 KpaHeln Mepe, 3aTPYAHSI0T) YNPaBOMOYEHHOMY NuLy
npeabABUTb UCK U Npeaenax AaBHOCTHOMO CPoKa. DTN 0b6CcToATeNbCTBA HOCAT
Pa3JINYHbIN XapaKTep U MOFyT CNYXXUTb OCHOBAHUEM AN MPUOCTAHOB/IEHUS, NepPepbIBa
W BOCCTAHOBJIEHNS NCKOBOW JaBHOCTM.
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