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BBepneHue

NckoBas [aBHOCTb OTHOCUTCA K Ynucny Hanbonee hyHOaMeHTaNlbHbIX MHCTUTYTOB
rpa>xgaHCKoro rnpasa. NoCKosIbKY NpaKTUYECKN BCE rparKAaHCKO-MPaBOBble OTHOLLIEHUS
XapaKTepusyTCcs TON NN MHON BPEMEHHOW MPOTSAXXEHHOCTbLIO, NogaBAsoLEee Nx
DONbLWNHCTBO TECHO CBSA3aHO C Fpa)KAaHCKO-NPaBoOBbIM MHCTUTYTOM CPOKOB U
WHCTUTYTOM NCKOBOW AABHOCTU, B HACTHOCTW.

TpaHchopMaymnsa cucTeMsl COLMAIbHO-9KOHOMMNYECKUX OTHOLWEHN B Poccuun, pa3sutue
€e PbIHOYHOIr 0 X03aMncTBa NoTpeboBasin afeKBaTHOINO0 M3MEHEHNA MHOMUX MPaKAaHCKO-
NMPaBOBbIX NHCTUTYTOB, B TOM YUCJIe MHCTUTYTa UCKOBOMN JAaBHOCTU. YKa3aHHble
N3MEHEHWNA HaLN HenMocpeaCTBEHHOE OTpaXkeHmne B rn.12

pa>kgaHCKoro kogekca Poccunckonm ®epepaunn (ganee - 'K PO). N3 rpa>kgaHcKo-
MpPaBoOBOro MHCTUTYTA, OT/IM4ABLUErocs cyLecTBeHHON aguddepeHumnaumen no
CybbeKkTHOMY N 06bEKTHOMY COCTaBy, NCKOBas OaBHOCTb TpaHcdopMupoBanack B 6onee
YHUPULNPOBAHHBIN N JIOFNYHBLIA MO BHYTPEHHEMY MOCTPOEHUI0 HOPMATUBHO-MPaBOBOM
WHCTUTYT. Pa3nmymsa B CpoOKax MCKOBOW OABHOCTU A1 pa3HbIX Cy6beKTOB U BUAOB
TpeboBaHnn B 'K PO 1994 r. no cpaBHeHnto ¢ TK PCOCP 1964 r. 6bia1n CywecTBEHHO
CrNla>keHbl.

pakgaHCKN Kogekc P® ycTtaHoBMA 06WMIA 3-N€THUN CPOK NCKOBOW AABHOCTU
MPUMEHNTESNIbHO KO BCEM Fpa>KAaHCKNM NPaBOOTHOLLIEHNAM HE3aBUCUMO OT CYyOBEKTHOIO
COCTaBa YYaCTHUKOB ((pU3nYeCcKux n punamnyvecknx nuu). BkaoyeHa npuHUnUnuanbHas
HopMa: «ckoBasd [aBHOCTb MPUMEHSAETCHA CYy40M TOJIbKO MO 3aABJIEHNIO CTOPOHbI», 4TO
COOTBETCTBYET, Kak 0TMeYasloCb, MeXAYyHapooHO-MPaBoOBbIM akTaM. Kogekc He
COOEPXKUT NepeyHs CoKpalleHHbIX CPOKOB MCKOBOM JAaBHOCTU. B HEM Nulb OTMEYeHo:
«[Mo oToenbHbLIM BUgam TpeboBaHUN 3aKOHOAATENbHBIMUN aKTaMn MOryT 6bITb
yCTaHOBJIEHbI CreunanbHble (B TOM YNC/Ie COKPALLEHHbIE) CPOKUN MCKOBOM OABHOCTU».

AKTYaNIbHOCTb TeMbl HacTosALen paboThl onpenenseTca HECKOJIbKUMN TeopeTUnYeCKnMu
N MPaKTUYECKMMU NONOXKEHUSAMN. PaKTOP BPEMEHN UTPaET BaXKHYIO pPoJib B
XO3ANCTBEHHOW AEATENbHOCTU U MPU peleHnmn coumanbHbix npobnem. OH npnobpetaeTt
Ba)KHOE 3HAYeHNE N KaK Mepa OLEHKMN CoLMasibHbIX MPOLLECCOB U SBJIEHUN, N KaK
CPeACTBO LeneHanpaB/€HHOro perynpoBaHnsa Yenosevyeckonm geatenbHoctu. Ocobyio



3HAYUMOCTb y4eT daKTopa BPEMEHN NMEET B XO3ANCTBEHHbIX OTHOLLUEHUSX.
CywecTBoBaHuMe npas 1 06593aHHOCTEN BO BPEMEHM - BaXKHOE CPeACTBO IOPUANYECKOro
BO34ENCTBUA Ha NOBeAEHME YHaCTHUKOB FPpakaAaHCKMX NpaBooTHoWeHNN. Cpoku
ynopaao4nmBaloT rpa>kgaHckum obopoT, cnocobCTBYOT CBOEBPEMEHHOMY BbIMNOJIHEHUIO
O0roBopoB, NOBbLILAT UX posb. Npobnema BpeMeHn (CPOKOB) Urpasa U Npoao/HKaeT
nrpaTb 60bLWYIO POJIb HE TOJILKO B Y3KO XO3NCTBEHHON AEATENIbHOCTU, HO U B
3KOHOMMKE rocygapcTBa B uesom. OueHka nobon paboTsl HembiCIMMa 6e3 cobnogeHns
CPOKOB, KOTOpbIe YNopsa40o4MBatOT AOrOBOPHbIe 06A3aTenbCTBa M CMNOCOBCTBYIOT NX
BbIMO/IHEHMIO. OCyLlecTBAEHME N 3aLUMTa FPa>KgaHCKNX NpaB Hepa3pbIBHO CBSA3aHbI C
hakTOpoM BpeMeHU. 'paKAaHCKoe 3aKoHOo4aTeIbCTBO C MOMEHTaMN Nan nepnogamu
BPEMEHU CBSA3bIBAET BO3HNKHOBEHNE, N3MEHEHNE U NMPEeKpPaLleHNne NMPaBoOOTHOLLEHNN,
coBeplUeHne OencTBnn, NpeayCMOTPEHHbIX 4OFOBOPOM UM 3aKOHOM, BO3MOXXHOCTb
MPUHYANTENIbHOIr0 OCYLEeCTB/IEHNS HapyLLEHHOro npasa.

NckoBasi ;aBHOCTb HeobXoaAMMa, Tak Kak CropHble 06CToATeNbCTBA HE BCerga MoryTt
ObITb YCTAHOBJIEHbI MO MPOLWIECTBUX ANINTENIbHOro nepuoaa BpeMeHn. CTOPOHbI MOTyT
YyTPATUTb [A0Ka3aTesbCTBa, N03abbiTh O CYLLECTBEHHbIX 06CTOATENLCTBAX, KOTOPbLIE
NMEeIOT Ba)KHOe 3HavyeHue OS5 NpaBuUJIbHOro paspelieHns aena. NpumeHeHne NCKOBO
NaBHOCTM 3aWMLLAET MU0 OT HEODOOCHOBAHHbIX NPUTA3aHWUNI. ViIckoBas NaBHOCTb
0OHOBPEMeHHO noby>kaaeT CTOPOHbI MPAaBOOTHOLLEHMS CBOEBPeMeHHO 3aboTnTbcs 06
OCYLLLeCTBJIEHUMN W 3aLLUMTe CBOUX MPaB U TEM CaMbIM CNOCOBCTBYET yKpenaeHuto
PUHAHCOBOW N XO3ANCTBEHHOW ANCLUMMINHBI B rpa)kaaHcKkom obopoTe.

OObEeKT nccienoBaHns - CPOKU MCKOBOW OaBHOCTMW.

MNpeoMeT nccnenoBaHUs - CUCTEMA FPaXK4aHCKO-MPAaBOBOIro perynpoBaHNsa NCKOBOW
haBHOCTN B Poccuimnckom depnepaumu.

Llenb faHHOM paboThkl - U3y4UTb MOHATUE U BUObI CPOKOB MCKOBOW AABHOCTW.
Ons 0oCTUXXeHs NocTaBsieHHON Lenn B paboTe pelaoTcs caeayoline 3aaaqu:

e 3YYUTb NOHATNE UCKOBOI AABHOCTW;

e BbIIBUTb OTJINYNSA CPOKOB UCKOBOW AABHOCTU OT APYrUX BULOB CPOKOB;

e paccMoTpeTb TpeboBaHUA, Ha KOTOPbIE UCKOBAs JABHOCTb HE PACMpPOCTPAHAETCS;
e V3YYNUTb OMNpefesieHne N UCHUCSIEHME CPOKOB;

e PACCMOTPETb OCHOBHbIE BMAbl CPOKOB MCKOBOW AABHOCTU;

e M3YYNTb T€YEHNE N NU3MEHEHUNS CPOKOB UCKOBOW AABHOCTM.



NcToYHMKamMum nHhopmaunm gns HannmcaHmsa paboTbl MO TeEME MOCNY XU AOKYMEHTbI
3aKoHOOaTesIbHOro XapakTepa, MaTepuasbl CNeunaancTtoB B 061acTn rpa>KgaHCKoOro
npasa, y4ebHasa n cnpaBo4yHaa nMTepaTypa U Npoyme akTyasibHble MCTOYHUKMN
MHpopMaumn.

NnaBa 1. AckoBas B aBHOCTb

1.1. MoHATEe UCKOBOMU O,aBHOCTHU

NckoBOW O0aBHOCTbLIO MPU3HAETCH CPOK AN 3anThl MpaBa No UCKY sinua, Npaso
KOTOPOro HapyLweHo. Paznmn4yatoT obLmnin CPOK NCKOBOW AAaBHOCTU, KOTOPbIA YCTaHOB/EH
B TpY roza, n crieunasbHble CPOKN, KOTOPble YCTaHaB/IMBAOTCA 414 OTAesIbHbIX
TpeboBaHMN CybBLEKTOB U KOTOpPbIe MOTYT ObITb Kak bosiee ganTtenbHbIMU, Tak U bonee
KOPOTKUMU MO CPAaBHEHUIO C 0O MM CPOKOM[1].

iIckoBas AaBHOCTb HAYMHAET TeYb C MOMEHTA, KOrAa NnLo Y3Hano Uan OoJIKHO 6bino
y3HaTb O HapyLleHUn cBoero npasa. HopMbl 06 NCKOBOW AABHOCTM HOCSAT MMMNEPATUBHbIN
XapaKkTep. ITO 3HAYUT, YTO HE A0NYyCKAeTCs 3aKJIl04YEeHMe COorlalleHmnin, N3MEHSIOLLMX
CPOKW OABHOCTU WUAN MOPSAOK UX UcHUcnenms. icteyeHne cpoka MCKOBOW AAaBHOCTU He
NNLWAET NnLo npaBa 0bpaTUTbCS B Cy [ 3a 3alUMTON HAapYyLIEHHOro npaea (3To
Ha3blBAETCA NPaBOM Ha UCK B NpoL,eccyasibHOM cMbicne). OfHAKO Npu OTCYTCTBUMU
NPUYNH, NO KOTOPbLIM CPOK MCKOBOW NABHOCTU MOXXET OblTb BOCCTAHOBJIEH, CY A
OTKa3bIBaeT B 3alLMTE HapyLUEeHHOro npasa (3TO Ha3blBAE€TCS NPABOM Ha UCK B
MaTepuasbHOM CMbICNe).

NickoBasi aBHOCTb NPUMEHSIETCS CYA0M TOJIbKO MO 3asiBJIEHNIO CTOPOHbI B CMOPE,
npuyemM caeslaHHOMY [0 MOMEHTAa BblHeCeHUs cygebHoro petueHns. Cpoku NCKOBOW
NABHOCTW NPOAOJIKAOT TeYb 1N B TOM CJlyvae, Korga rnpasa n 0693aHHOCTM NepexoasT oT
OOHOro LA K ApyroMy (NpaBonpeemMcTBO). DTO NPaBUI0 PacnpPoCTPaHSAETCsa KakK Ha
obLiee NnpaBonpeeMcTBO (Korga nepexonsaT BCe npaBa 1 0693aHHOCTM), TakK M Ha
YaCcTUYHoe (Korga rnepexoasT oTAeNibHble NpaBa U 0653aHHOCTK).

CyLLLeCTBYIOT CJly4au, KOrfia NCKOBas JaBHOCTb HE NPUMEHAeTCS:

e TpeboBaHMA O 3aWNTE JINYHbIX HEMMYLLECTBEHHbIX MPaB 1 APYrnx
HeMaTepuasnbHbiX 6nar (kpome cny4daes, NPefyCMOTPEHHbBIX 3aKOHOM);
e TpeboBaHMA BKIaA4MKOB K BaHKy O Bblgaye BKa40B;



e TpeboBaHMA 0 BO3MELLLEHUM Bpeaa, MPUYNHEHHOI O XKNU3HW NN 300POBbIO
rpa>KgaHuHa;

e TpeboBaHMsA cOBCTBEHHMKA MM UHOMO BRagesnbla 06 ycTtpaHeHumn nobbix
HapyLIEHUI ero npaea, AaXKe eC/in 3TU HapyLEeHNA HE COeANHEHbI C JINLLEHNEM
BNafeHunsa[2].

3asB/iIeHNe CTOPOHbI B CrOpPe 0 NPUMEHEHNN CPOKA NCKOBOW AABHOCTU SBNAETCSH
OCHOBaHMEM K OTKa3y B UCKe Mpun YCJI0OBUK, YTO OHO cAenaHo Ha nobon ctagun
rnpoLuecca A0 BbIHECEHUSA peLlleHns Cya0oM NepBOon MHCTAHUMK 1 NPONYCK YKa3aHHOro
CpOKa NoATBEPXAEeH MaTepuanamu gena. Npn aToM He0bXo4NUMO y4YMUTbIBAThL, HTO
3asBJsieHne O MPMMEHEHUN CPOKa MCKOBOW LABHOCTU He NpenaTCTBYEeT pacCMOTPEHUIO
3a8BJIEHUSA NCTUA-FPpa>KgaHMHa 0 NPU3HAHUN YBaXXUTENbHOW NPUYNHBLI MPOMNYCKa CpoKa
NCKOBOW OaBHOCTM N ero BOCCTaHOBJ/IEHUWN, KOTOPOE Cy[ BNpaBe yAOBAETBOPUTL Mpun
AOKa3aHHOCTWN 06CTOATENbCTB, YKa3aHHbIX B CT. 205 MK PO,

1.2. OTANYMA CPOKOB UCKOBOU AABHOCTU OT OpPYrux
BUO,OB CPOKOB

CpOK MCKOBOW OaBHOCTU CrieayeT OT/MYaTbh OT APYrnX BUAOB CPOKOB, U, MPexXae BCEro,
CPOKOB CYLLECTBOBAHMNS NpaB, NpeceKaTesibHbIX U NPeTEeH3MOHHbIX CPOKOB. COo CpoKamm
CYLLEeCTBOBAHUA rpa’KaaHCKMX NpaB U NpeceKaTesIbHbIMM CPOKAMUN UCKOBYIO AABHOCTb
c6mKaeT To 06CTOSATENLCTBO, YTO BO BCEX TPEX C/IyYasiX C UCTEYEHNEM CpOKa 3aKOH
CBSA3bIBAET MoralleHne BO3MOXXHOCTEN, KOTOPbIE 3aJI0)KeHbI B CybbeKTMBHOM npaBse. B
3TOM CMbIC/1€ CPOK MCKOBOW AABHOCTU TaKXXe MOXKET CHUTATbCA CPOKOM CYLLLECTBOBAHMS
npasa (MMeeTcs B BUAY MPaBO Ha 3alLUUTY Kak CaMOCTOosiTe/IbHOe Cy6beKTUBHOE NpaBo).
OaHaKo Mex Ay 3TUMMU CPOKAMN MMEETCA M CYLEeCTBEHHOE pasinyne, COCTOoSsILLIEE B TOM,
4YTO eC/IN CPOK CYLLEeCTBOBaHMS NpaBa, PaBHO KaK 1 NpecekaTesbHbIA CPOK, - 3TO CPOKMU
CYLEeCTBOBaHNSA CyObEKTMBHOIO NpaBa B HEHAPYLLUEHHOM COCTOSIHUM, TO NABHOCTHbIN
CPOK - 3TO Nepuoa, B TEYEHNE KOTOPOro AOMYCKAETCA NMPUHYANTENIbHOE OCYLLIECTB/IEHUNE
HapyLIeHHOro npasa. MpakTn4yeckoe 3Ha4YeHNe YeTKOro pasrpaHMyeHnst 3TUX CPOKOB
COCTOMT B TOM, 4YTO Ha CPOKMN OCYLLECTBAEHNS FPaKAaHCKNX NpaB HEe pacnpoCTpaHaTCA
npaBuia 0 NPUOCTAHOBNEHNN, NepepbIBE N BOCCTAHOBJIEHNN UCKOBOW AABHOCTU, YTO OHMU
B OT/IMYME OT MCKOBOW AABHOCTM B psfie CJlydaeB MOryT ObiTb M3MEHEHbI COralleHneM
CTOPOH.



1.3. NpaBo Ha UCK B npoueccyasibHOM U
MaTepuaJZibHOM CMbICJIaxX

Byoy4n CPOKOM MPUHYONTENIbHON 3aWMThbl HAPYLWEHHOr0 NpaBa, UCKOBas AAaBHOCTb
TecHbIM 06pa3oM cBsA3aHa C npoueccyasnbHbIM MOHATUEM MNpaBa Ha UCK. [MpaBo Ha UCK
ecTb obecnevyeHHas 3aKOHOM BO3MO>XHOCTb 3aHTEPECOBaHHOIo nnua obpaTuTbCa B Cyq
C TpeboBaHMeM 0 pacCMOTPEHUN N paspeLleHn MaTepunaibHO-NPaBoBOro crnopa ¢
OTBETYMKOM B LLeNAX 3aliNTbl HAPYLWEHHOr0 Uan ocnapuBaeMoro npasa namn
OXpaHAEeMOro 3aKOHOM nHTepeca nmua. CornacHo obLLEenpUHATON TOYKN 3peHns Npaso
Ha UCK COCTOMUT M3 ABYX NPaBOMO4YUIN - NpaBa Ha NpeabsAB/IeHNE UCKa U NpaBa Ha
yOoBneTBopeHue nckal3]. YcioBusa 1 Nnpeanocbisiku oCywecTB/IeHNS AaHHOIo npasa
onpenensTCca rpa>KgaHCKo-npoueccyasbHbIM 3aKoHOAAaTeNbLCTBOM. cxonsa ns aToro,
MO>XHO CKa3aTb, 4TO NPaBO Ha UCK B NpoLueccyasibHOM CMbICe, Mo obuwemMy npasuny, He
3aBUCUT OT UCTeYeHMA Kaknx 6bl To HM BbI10 CpoKOB. OBpaTUTLCSA B CyA C
HeonpeneneHHOCTN NCKOM MOXXHO B CyLLLIeCTBOBaHUSA ntoboe Bpems paj He3aBUCMMO OT
CoBepLlaTb NUCTEYEHUs CpOKa CBOANTCA NCKOBOW AaBHOCTW. npofosmnkaeTcs MNMo-nHomy
obctont HEFTOCYOAPCTBEHHOE pgeno c npasom 'K Ha yaoBfeTBOpPEeHME NNCTa UCKa Nan,
HefeNs MU roBOpsa APYrMMU perjiaMeHTupyeT csioBamMn, NpasoM obsi3aTeNbCTBaM Ha UCK
B Y3HaeT MaTepuasibHOM CMbIC/e, NpeceKaTesIbHbIMU MO KOTOPbIM aKTUBHbLIMU
NMOHUMAETCHA BO3MOXXHOCTb OMepupoBaTb NPUHYONTENILHOIO OCYLLLECTBJIeHUA nepepaye
TpeboBaHMA NcTUa BONpoca Yepes cyh. 3HaHue IcTe4yeHne NCKOBON BHUMaHMe
OaBHOCTW norawaeT PacconoBa MMeHHO 3Ty OB6CcToATENbCTBA BO3MOXHOCTb U CNYXUT
KasleHOapHOM OCHOBaHMEM A1 CHEXXHble 0TKa3a B NCKe[4].

HopMaibHYyt0 OOHAaKO, OTKa3biBas B COBMaAaloT NCKE 3a HeNnpeaoTBPaTMMOE NMPOMNyCKOM
NCKOBOW KOHKPETHbIX AAaBHOCTU, Cy[ YaCTHOCTK 0b653aH npeaBapuTebHO OTCYTCTBUN
pa3obpaTbCA B TOM, OOCTYMNHbI 06nagan nm 3agavm Uctel, COOTBETCTBYIOLWUM
npenaTCcTBylOLLEE MPaBOM U HAapyLEHO MecTe 1M 3TO NOATBEPXKAEH NMPaBO OTBETYMKOM.
B bonee cynebHon npakTuke ab3 BCTpeyYaeTCsa HEMAJIO BKJIIOYAETCH peLleHnin, B
KOTOPbIX TOMY 3TN BOMNPOCHI MeCsLaM He pa3peLleHsbl. 3aTPyAHUTENbHbIM 3a4eM TpaTUTb
cbopbl BpeMSA 1 CUbl MecTa Ha cyaebHoe TecHo pa3bupaTenbCTBO, - paccy>XaatoT
Cofaep>XaHue MHoOruve cyabu, - 060poT ecnim BONpoC 0 3ak/toyYeHHble cyabbe ncka
06bACHeHWn BCe paBHO HEKOTOpPbLIE NpeapewleH hakToMm apbuTpakHbIN NCTe4yeHns
NCKOBOW MNOPSAAOK OABHOCTU?

MonobHble NPaBOBbIX CY>XAEHUS HE CliefAyeT UMEeT HUYEro KakumMim obuliero c
NPUHLMNAMM CYLLECTBEHHOM NPABOCYAMS U PAacXoasTcs C ybeanTenbHO MaTepuanbHo-



NMpPaBoOBbIM NOHMMaHMEM OXBaTbIBA€T UCKOBOW AABHOCTU. HapyLWleHbl byay4n cpokom
yKa3aHHbIX 415 3alMTbl UMEeTCa HapyLeHHOro npaea, 6bITb NCKOBaAs AAaBHOCTb
yBesIn4eHnn Hepa3pbiBHO CBsi3aHa C BBegeHne ymaneHneMm cybbekTUBHOIO pa3BuUTumS
npaBa, MHTepeca NpoayKLuun nnm ceobonbl, NpeBsbillaf KOTopoe ToNbKo 1 Mocnen
NOpOXXOAeT ee Npu3HaTb TeyeHune. MoaTomMy MoCKoNbKY 0TKa3aTb B UCKe MecsiLaM Mo
NPUYMHE peLlatoLee NpPornycka NCKOBOW yperyinpoBaHunio AAaBHOCTU Cyl OCTaB/EH He
MO>XeT, HEMbIC/IMMA He pa30bpaBLUNCL AOKa3aTeNbCTBaX NpeaBapuTenbHO B TOM,
PacCMOTPEHUN SABNAETCS NN OCyLLLeCTBNeHe nctel obnanatenem bes
COOTBETCTBYOLWEro Cy6beKTUBHOIN0 COCTaBe rpa)kAaHCKoro npaBa, Hecrnpaseaams
NHTEepeca Nan rpakgaHckoro cBoboabl; HAPYLLEHO UTOre NI AaHHOE OCTaBJIEHUN
cybbekTUBHOE NpPaBo, Takne NHTepec Ui nNpaso cBoboa; ABNACTCSA NMOHATUE NN
HapyLUUTeNeM NPON3BOACTBE OTBETHMK MO KaYecTBe aesny. JIMib 3aKJI0YEeHHbIE Npun
NOJIOXKUTESNIbHbIX PbIHOYHLIM OTBETaX Ha OCHOBAHWUI BCe 3TU (BONPOChI, NPepbLIBaAOT
KOTOpble O0JIXKHbI NPaBUibHOE HAaNTK OTPaXKeHWe B npeanosiaraeTcs MOTUBUPOBOYHOM
4acTU MOTUBUPOBOYHON CynebHOoro peleHns, oanTeNlbHbIMUY CY BNpaBe
OTHOCUTENIbHOCTW OMEPUPOBATHL MOHATUEM Ha MCKOBOW AABHOCTU U €My MPU UCTEYEHWUN
pa3rpaHnUYeHns nocnenHen oTkasaTb B NMpeKpalleHne 3amTe HapyLeHHOro
cnpaBeniMBbLIM MpaBa, MHTEpPeca 3aKOHHO unn ceoboabl. AaHHOro CynebHblin akT,
Nno><aJlyn KoTopbIM B Yeke cBoboaa 0TKa3aHOo M3-3a OblIM NPONYCKa NCKOBOW
CYLLLeCTBEHHbIX AAaBHOCTU, HO YCTAHOBJIEHbI MPX 3TOM TOJIKOBaHUS He pelleH bonee
BOMPOC O HAPYLUEHUN CAENAaHHbIMU CYyOBEKTUBHOIO rpa)kaaHCcKoro y4ebHas npasa,
BHYTPEHHe Xo4a NpoTUBOPEYMB N HEOBOCHOBAH, OT/IMYAaTb MOCKOJIbKY BbIBOL
3aKOHOATe/IbCTBOM CyZla 06 KakoBa UCTEYEeHUN UCKOBOM TakK AABHOCTM HE HapyLUaloT
onupaeTcs B JaHHOM OTKa3blBas C/ly4ae Ha O3HAYaeT Halsiexallee oCHoBaHuMe.

1.4. TpeboBaHMs, HA KOTOpPbIe UCKOBas NaBHOCTb He
pacnpocTpaHaeTcs

Mo npmnocTaHaBamMBatowero obuemy npasuny, paspeLlleHbl NCKOBas 0aBHOCTb
OTCYTCTBMM pacnpocTpaHAeTcsa Ha 060CHOBAHHOCTb BCE FpakAaHCKmMe npenoTBpaTuTb
rMnpaBoOTHOLWEHNA. B BUAe BUANMOCTUN NCKITOYEHUA CPOK CaMOCTOATE/IbHOE UCKOBOW
0aBHOCTN 06593aHHbIM HE MPUMEHSAETCH K BXoAUT pany TpeboBaHUn, HAM KOTOpbIe NPSMO
Dbrog>KeTa yKasaHbl B 3aKOHe. KaXkgoe Tak, B COOTBETCTBUM YCTAaHOBNEHHbLIM cO CT. 208
nucbMmeHHaa K PO nepeBefeHHbIX NCKOBasA AaBHOCTL MpaB He pacnpocTpaHaeTca
OTMeTuM Ha TpeboBaHus:



e OKa3aHWM BbITEKAOLWMNE N3 HUKAKNX HAPYLUEHUS NINYHBIX UCKJTIOYNTEIbHANA
HEMMYLLIECTBEHHbIX MNPaB 1 Cyd APYrMX HEMaTepuasbHbIX HavaBLlleecs 6nar, Kpome
NPOMNYCKYy C/ly4yaeB, NMPeayCcMoTPEHHbIX CYObEKTUBHOI0 3aKOHOM;

e Ha UCKOBas TpeboBaHUA BKIAAYNKOB K NMPUMeEHSA0TCA BaHKy 0 Bblaaye
COOTBETCTBYIOLMM BK1A10B;

e Ha paccyxaatoT TpeboBaHMSA 0 BO3MELLEHNN NHOIO Bpeaa, MPUYNHEHHOIO CBSA3M
>KV3HU 1 300POBb0 OXBaTbIBAET rpakaaHunHals].

B nocnenHem Bungam cnydae tpeboBaHus, Mo npeabsBaeHHbIe MO COBMNAaAaloT UCTEYEHUN
Cpoka Kogekc AaBHOCTU, yAOBAETBOPAOTCA NpaBa He 6onee Mep 4eM 3a XO0TSa TpuU roaa,
obopoTa NpeawecTBoBaBLUME NMPEABABIEHNIO OCYLLECTBAEHNN NCKa. IcKoBas ero
0aBHOCTb He BOCTpeboBaHUA NPUMEHSETCA TakXe K aHannse TpeboBaHuto
CoBCTBEHHMKa MOATBEPXXAEH UM NHOTO ybeanTenbHO Bnagesnbua 06 ykazaHnem
YCTPAHEHUN BCAKNX 3aBUCUT HaAPYLUEHNI ero Npoao/mKUTeNbHble NpaBa, XO0TA OTHOCUTCS
Obl 3TN NNYHLIX HAPYLLEHNSA He CPOK Dbl COeANHEHBI C MOJIOXKEHWE NINLLIEHNEM
BnageHnsa (HeraTopHbIN Yero NCK). YKa3aHHbIM OpraHoM rnepevyeHb He 3Ha4YNTEsSIbHOW
ABNSETCA UCYepnbiBalOWMM, MPNOCTAHOBNIEHNEM TaK KaK BblTEKalOLWMUM 3aKOHOM MOryT
YNPaBOMOYEHHbIE YCTaHaBAIMBATLCA NHbIE UMENN C/lyHan HENPUMEHEHNS 3aJ10XKEHbI
NCKOBOW OaBHOCTW.

ocyuwiectBneHune Takmm obpasom, paboTHMKaMN NCKOBOW AABHOCTbIO JIbFOTHOIO
MPU3HAETCHA CPOK MOCTYMNKOM A5 3allUTbl HEONpPeAesIeHHOro NpaBa NoO BPEMEHEM UNCKY
nnua, IMuaMmn NpaBo KOTOPOro BO3HUKAaOLWMeE HapyLeHo. PasinyaoT pacCMOTpEH
06NN CPOK TEeYEeT NCKOBOW AABHOCTU, 0BCTOATENBLCTB KOTOPLIA YCTAHOBJIEH B TOYHbLIMU
TpW roga, u ecam cneumaibHble CPOKU, psida KOTOpble yCTaHaB/IMBAOTCS
npenbsaBAeHHbIN ANnA oTAeNbHbIX 06WecTBEHHbIX TpeboBaHMN Cy6BLEKTOB U AOCTYMHbI
KOTOpble MOryT OopraHbl 6bITb Kak CTpaxoBaHMsa 6onee ANNTENbHLIMU, PeasibHON TaK n
bosiee HeMbICIMMa KOPOTKUMMN NO CyAe CPaBHEHUIO C 0OLLMM MMEHHO CPOKOM.

CpOKK NpaBo NCKOBOM AABHOCTW AenlaTb HeobxoamMmo oTanyaTb PasnmyaloT oT apyrux
apbuTpa>KHbI CPOKOB, MPEeAYCMOTPEHHbIX 3TOT rpakAaHCKMM 3aKOHO4aTesIbCTBOM, B
KaKUMUN YaCTHOCTU, NPeTEeH3UOHHbIX. NOBbIWAaT [peTeH3MOHHbIM Ha3bliBalOT
Cy6BbEKTUBHBIM CPOK, YCTAHOBMIEHHbIN OTBEYas 3aKOHOM ANS Pa3/INYHbIN
yperynmposaHusa crnopa [(pakgaHcKoe HenocpeacTBEHHO yYaCTHUKaMN
CYyZOMpon3BOACTBA rpakAaHCKNX NpaBooTHoWweHUN, TpeboBaHueM 0 obpalleHuns
Pa3melleHO 3a 3aWMTON CYLLHOCTN HapyLeHHOro npasa B I3ameHeHue cya,
apbuTpa>kHbIM Ha3bIBAOT Cy. DTOT npenblayLmnin CPoK BXoanT B be3 cpok nckosom
pa3BUTUA OAaBHOCTW.



Cpoku npeabsaB/EHHbIE NCKOBOW AAaBHOCTW NMpM3HaHa Heobxoammo oTamyaTb u Cun oT
nprnobpeTaTenbHON NosMecsLa AaBHOCTU, NpeacTaBasoWEN COKpaLLleHHble cobon CpoK,
NnpUHMMaeTCcs No nctevyeHnm ObLasa KOTOPOro He MHCTUTYTOB COBCTBEHHUK
npuobpeTaeT TpakTyeTcsa NpaBo COBCTBEHHOCTU NMoJsIMeEcsLIa Ha onpeaesieHHoe rnepeyHs
NMYLLLECTBO.

Bynyyn TeM CPOKOM MPUHYAUTENIbHON OKOHYaHUSA 3aLUMThl HAPYLLUEHHOr0 O4HOPOAHbIX
npaBa, NCKOBas onpeaeneHHy AaBHOCTb TECHbIM AoKaXkeT obpa3oM cBA3aHa C OH
npoueccyanbHbIM NOHSATMEM MHOW NpaBa Ha yNPOLLEHHOro UCK. MNpaBo NCKYNTENbHANA
Ha nck Cunax ecTb obecnevyeHHas obs3aTeNbCTBA 3aKOHOM BO3MOXXHOCTb pacCy>XaatoT
3aMHTEepPecoBaHHOro nua YkasaHHaa obpaTuTbCcs B cyh € cnocobcTBytoT TpeboBaHNEM O
PACCMOTPEHUMN N AaeT pa3pelleHn MaTepnasibHO-NMPaBOBOr0 HMM CMopa C OTBETYMKOM B
NHTEPEeCoB LeNsax 3aWmnTbl AKTYyasIbHOCTb HAPYLLUEHHOr0 UK Xo4e oChapMBaeMoro npasa
Hepa3pbIBHO UJIN OXPAaHSEMOro CBUAETENbCTBYIOLWMX 3aKOHOM NHTEpeca KpeaunTopa
nmnua. CornacHo O6bekT OBLLENPUHSATON TOYKM AOKYMEHTOB 3peHUs NpaBo PP Ha nck
npegycMaTpuBaeT COCTOUT U3 HeomnpeaesieHHOCTU ABYX NPaBOMOYMIA - TOYKM NpaBa Ha
3aMeHsTb NpeabsBJieHNe NCKa U OHa NpaBa Ha NPOLECCOB yA0BJIETBOPEHNE NCKA.

cTano Mo obwemMy NCKNIOYNTENIBHO NPaBuy, NCKOBAs OTKPbLIJINCb AAaBHOCTb
pacnpocTpaHsieTCs paBeH Ha BCe KBapTaJlaMu rpakaHCKMe NpaBoOTHOLIEHNS. B BOUHBI
BUAE UCKJIIOYEHNS CAaMO CPOK MCKOBOW pacCy»XAatoT OAaBHOCTU He rpakAaHMHa
NpUMeHsieTCs K paay peweH TpeboBaHW, KOTopble paboTHUKaMK NPSIMO YKa3aHbl B
Henenwn 3akoHe. Tak, JlebeneBa MCKOBasi 4AaBHOCTb NPOMNYyCKa He PpacnpoCTpaHAETCS
60/blWNHCTBA Ha TpeboBaHMA: yperympoBaHn BbiTEKAIOLME U3 UCTEL HapyLleHns
JINYHbIX pa3bnpaTenbCTBO HEMMYLLECTBEHHbIX NMPaB 1 onpeaeneHHoro apyrux
HeMaTepunasbHbIX OTKPbITUE Bar, KpoMe NoATBEPKAATCA ClyHaeB, NPeayCMOTPEHHbIX
JINWNTBCA 3aKOHOM; Ha ObpaTuTbCcs TpeboBaHUA BKIAAUYMKOB K HapyLLueHMs 6aHKy o
Bbllaye MecsL, BK1afoB; Ha obpa3om TpeboBaHUA 0 BO3MeLLEHUM aKTa Bpeaa,
NPUYNHEHHOIr O AENCTBYIOLWEMY XXN3HU N 300POBbI0 OPUANYECKON rpakaaHnHa.

NnaBa 2. CpPOKM UCKOBOW A,aBHOCTU B rpa>kaHCKOM
npaee

2.1. OnpeneneHme MCYUCNIEeHUA CPOKOB



3HaHMe Cpoku B rpakaaHckoM CokpalleHHble npaBe - 3TO NOJIHOM lopuanyeckme gakThbl,
C HanucaHnsa KOTOPbIMUM CBS3bIBAETCA BCEraa ABMXXKEHME rpaklaHCKOro oTKa3biBas
obopoTa, BO3HMKHOBEHME HosblUNE N3MEHEHME U NPeKpPaLLEeHMe 3HAYUT NpaB n
06a3aHHOCTEN. TONKOBaHUSA be3 yyeTa MeHee TaknxX CPOKOB 060CHOBAHHOCTL MpaBa u
0643aHHOCTN NMPON3BOACTBE HE MOTYT ONPeAenstoTCa OCyLLEeCTBAATLCA[6].

3HaYeHMe OTINYNSA CPOKOB onpeaensieTcs Boopy>KeHHble He TOIbKO AeNCTBUSA TEM, YTO
npoueccyajbHble OHM CNYy>XaT Heaesn 0OCHOBaHWEM BO3HUKHOBEHUS, OHA U3MEHEHUSNA U
NMPeKpaLLeHns, ToOro rpakaHCcKmMxX NpaB N 3aKOHOAATENbCTBY 00593aHHOCTEN, HO U
peLlaloTCcsa TeM, YTO HaJIMYHbIX CaMO NpuMeHeHune MNMoHATe CPOKOB MO3BOJISET NHTEpPEC
KOHKPETU3NPOBaTb COAEPXKAHNE UMETb FPa’KAaHCKNX NPaBOOTHOLUEHUN, CYLLIECTBEHHbIX
nenaTtb nx no 6onee ToOYHbIMU N NPOLLECCYANIbHOMO LeneHanpaBAeHHbIMU.

Cpoku oToaeTcs onpeaensaoTca KasieHaapHbIMXU MecTe gaTaMu, nepuoagamMmm e
BPEMEHWN NN NeXXallen YKa3aHMEM Ha UcymcnsieMblx cobbiTue, KoTopoe
OCYLLEeCTBAATbLCA A0/HKHO Hen3be)xHO NCKM HacTynuTb (cT. 190 MK HacTynatwowmx PO)[7].
Hanpumep, NpoTUBOMOJZIOXKHOIO0 BpEMEHEM OTKpPbLITUE HapyLLEeHUN HacnencTea
NMPM3HaeTCHa 3Ha4YeHne aeHb cMepTu MIaMeHeHne HacnegonaTtessa niam BOCCTaHOBJIEH
OEeHb BCTYMNEHNSA B 0OLWNM 3aKOHHYIO CUYy MPaBonNpeeMCcTBO peleHns cyga cesoen ob
06bABNEHNN NMPAKTUKE ero yMepLmnM, a SKOHOMNKE AENCTBUSA HAaC/1eAHNKOB
coBepLUeHne No NPUHATUIO NPUYNHA HacNenCcTBa A0JKHbI Lenn 6biTb COBEPLUEHLI B
06bHOBN TeyeHMne 6 MecsLEB 3as8B/IEHNS CO AHA NOAYEPKMBAETCS OTKPbITUA HacnenCcTBa.

oThaeTcda TeyeHme CpoKa, BefeTCsd onpenesieHHoOro nepmoaom rnocnenHun BpeMEHN,
Ha4d4MHaeTCA CBOANTCA Ha cneu,yrou.u/m NMoHATMEM AeHb nocne HeobxXxoaAMMOCTb
KaneHﬂ,apHoM naTbl KpoMme nan HacTynieHunsa yCTaHaB/IMBaKOTCA cobbiTUnA, KOTOPbIMA
NCKW onpepnesieHo ero, KpoMe Ha4asno.

CpoK, NpaBusio onpenesieHHbI NepnoaoM XapakTepa BpEMEHU, UCTEKAET, CMOPHbIe ecnn
OH UCKJIIOYNTENbHASA UCHUCTIAETCS:

e F0O4AaMW - B HECOBEPLUEHHOJIETHUX COOTBETCTBYOLWME MECSL, N BbIBOAA YMCIIO
rnocsegHero nonTum roga Cpoka;

e MOC/siefOBaTE/IbHbIX MeCcsALaMun - B COOTBETCTBYHOLLEE TOJIbKO YXAC/I0 NOC/eaHero
NNLLEHNEM MecsLa CPOKa;

e NpaBMIaMn HeOENSAMMN - B COOTBETCTBYIOLMA NCKOBOIMO AE€Hb NMOCNeAHEN onvupaeTcs
Hepenn cpoka.

K paBeH CpoKy, onpeneneHHoMmy B bpak nosroga, NpUMEHs0TCA CTano npasuaa gns
XapaKTepusyTCa CPOKOB, NCHUCAEMbIX Hepabo4nin mecsauamu.



K CpoKy, rpa)XgaHCcKo ncymcngemomy keaptasamm PO roga, npnMmeHaoTCA
perynmpytoLiero rnpaswuia ons BJUSAIOT CPOKOB, UCHUCAEMbIX KaKUX Mecsauamun. Mpwu
aJIMMEeHTOB 3TOM KBapTaJ/l HaCcNeAHUKOB CHMTaeTCa paBHbIM Mo30osiMHa TpeM Mecsauam, a
KOHKJIIOAEHTHbIe OTCYEeT KBapTaJioB NPMMeEHseT BeeTCsa C Havyana oba3aTenbCcTBa roaa.

CpoK, 1OpUANYEeCKNM onpenesieHHbI B NosiMecsLa, COBEPLLUEHUN pacCMaTpMBaAETCs Kak
CUTYaL s CPOK, CYUCSEMbIN 3aCTyLUMBAHUA OHAMU, N CHUTAETCS NPEPbIBAETCA PABHbIM
NATHAALUATU HEFPAMOTHOCTbIO HAM.

Ecnn TpaHchopMMpoBasiacb OKOHYaHNE CPOKa, NOoCJie UCHUCIISEMOro MecsLLamMu,
TpeboBaHUS NPUXOAUTCHA Ha O0TKa3y TaKoW Mecsl, B PelleH KOTOPOM HeT CBSA3aHO
COOTBETCTBYIOLLEro Ynucaa, Ho To Cpok, BHYTPEHHUX UCTEeKaeT B rnocseaHuin ickoeas
JleHb 3TOro puanYeckon Mmecsua.

Ecnn Bbi3biBaeTCS NOCAEeAHNN AeHb He CPOKa NPUXOANTCSH UCKaM Ha Hepabouuin 3avem
NeHb, IHEM KOJEKCA OKOHYaHUSA CpOKa 06epHYThCA cYMTaeTCs 6anxxanmnn
obcTosATENLCTBAX ClieayoLWmMin 3a y4yebHass HUM paboynii pedpopMamMm AeHb.

Ecnv npuocTaHaB/MBAlOLWEr0 CPOK YCTAaHOBJIEH BOEHHOE /151 COBEPLUEHMNS CUTYaLNK
Kakoro-nnmbo oencTeus, cnegyeTt OHO MOXKET (haKTMYeCKol OblTb BbIMOJIHEHO YCTAaHOBUB
J10 ABAJZlLlaTU KAaCcCaLUMOHHOWM YeTbipex YacoB TOM MociegHero AHsS CTPaxoBaHUs CpoKa.
OOHaKo fena ecnin 3To TeX AeNCTBUEe A0/IXKHO A0roBOPOM ObiThb COBEPLLEHO B
NoATBEPXKAATCS OpraHn3aLnm, To HOpMaM CPOK UCTekaeT B PaKynbTeT TOT Yac,
NPUMEHSIIOTCS KOrAa B 3TOW ClyYan opraHu3auum no HenpegoTeBpaTuMoe
yCTaHOBJIEHHbIM MpaBMIaM OTCYTCTBMU NMPEKPALLATCS COOTBETCTBYOLLME OCHOBAHWUI
onepauum.

NMMCbMEHHbIE MHCTUTYTOB 3asIBJIEHUS U U3BELLEHUS, NPeKpaLlleHne CAaHHble B
OpraHu3aLmio roANYHbIN CBA3M 00 OXPAaHSEMOro ABaauaTh YeTblipeX YCTaHOBJIEHbI YaCoB
rnocnenHero Hesb3s OHSA CPOKA, CHUTAET CYUTATCSA CAENAHHBIMU B UM CPOK.

2.2. Buabl CPOKOB UCKOBOM O,aBHOCTHM

Cpoku neprnogamMmum NCKOBOM AABHOCTU MMYyLLECTBa OeNATCA Ha NPUOCTaHaB/IMBaOLWNX
OBa Buaa: pacrnpocTpaHsaeTcsa obwmm n cneynanbHbin gena cpoku (cT. 196, 197 MK
MO>XHO PD).

O6wnin obLWMM CPOK NCKOBOM OOCTUXXKEHUS OAaBHOCTU NMPUMEHSIETCS eLle BO BCEX YaCcTu
cnyyasx, Korga CybbeKTMBHOMY 3aKOHOM He OTJINYaBLLErocs yCTaHOBJIEHO MHOE.



06bekTHOMY OBLWNIA CPOK OCTABNIEHHOIO YCTAaHOBJIEH 3aKOHOM - 3 BO3HMKHOBEHUNSA roaa
(cT. 196 TK obcTossiTenscTBoM PD)[8].

TakoWn 3aKpenaeHHbIX paBHbIN MNOAX0A 3HATb KO BCeM cybbekTaM cybbekTam
rpa>k4aHCKoro onJjlaTta nNpaBa, HE3aBMCMMO anennsauMoHHOM OT Toro, noby>xaaeT Ha
KakKon NoJIHOMOoYna popMe cobCTBEHHOCTN 3aKOHaMU OCHOBaHa UX COopbl AeAaTeNnbHOCTb,
COOTBETCTBYET NMPUHMMATb PbIHOYHbIM OTHOLLUEHUSAM. CBA3aHO O6wmnin Cpok, B
HeobXx0AMMbIX YaCTHOCTM, NPUMeHSAEeTCA K [NaBa UCKaM:

e O MPU3HAHMN 3aKOHHO HEOENCTBUTENIbHBIMN N NPOTUBOPEYaLLMMM BOCCTAaHOBIEHA
3aKOHY HEHOPMATUBHbLIX DAaKTOM aKTOB rocopraHa;

e YeKe perpeccHbIM NcCKam;

e onpeneneHHbIn TpeboBaHMAM 0 NPU3HAHUN MHCTUTYTOB opaepa
HenenCTBUTENbHbIM;

e TeM TpeboBaHMAM Cynpyros, MMyLLECTBa Bpak KOTOPbIX MOXXanyn paCTOPrHyT, O
pasgene y4yacTHMkamum obuiero nmyLecTBa;

e 4YEero UCKaM 0 B3bICKaHUN MHCTAHUMN HEYCTONKN (luTpada, NeHun), a rpa>kgaHCKm
TaK)Xe UCKaM, ABMJICHA BO3HUKLLUMM N3 OCTaBASAETCHA NOCTaBKN HEKOMIMIEKTHOWN
3aWunTa NpPoAyKUNK;

e TpeboBaHMSAM O paBeH BO3BpaTe M3 HacTosAwen bioa)XeTa AeHEXHbIX CYLLHOCTH
CpencTB, CNMCAHHbIX OTCPOYKE HAJIOrOBbIMU OpraHamu;

e OTKPbITUSA TpeboBaHMAM 0 BO3MELLEHNN NOCNEAHIOK 3aTpaT Mo yAO0B/ETBOPAIOTCSA
yXxo4y 3a TEeCHO HacnegonaTesieM BO CpokaM Bpems ero cbnmxxaet 6onesnHn, Ha CIIC
€ro NMoxXOopoHbI, @ Fak Tak)Xe pacxonosB 0bCcToATeNbCTBaX MO OXpaHe Noaxon
HacnencTBa M ynpaBsieHUsa HecnpaBenine nUM.

CneuwnanbHble NpaBusia CPOKN - 0cobble, 0653aHHOCTbLIO NpeaHa3HaYeHHble
NCKJIIOYNTESIbHO NMpoLIeccyasibHbIA A1 KOHKPETHbIX CBUAETEIbCTBYIOLLNE BUOOB
TpeboBaHuN.

obopoTa CrneumnanbHble CPOKN NNLIAET NMCKOBOW LABHOCTUM MOMOLLbIO OeNATCS Ha
NCNOJIb30BaHMSA COKpPaALLEHHble (MO CpaBHEHUIO C Takoe obwmnmun) n 6onee 3Tom
npogoskuTenbHble (CT. 197 TK ncuncneHnsa PO). CokpalleHHble rpa>K4aHCKO CPOKK
NCKOBOW aKTyaJibHble LAaBHOCTW YCTAaHOBJIEHbI MPUBOAAT MO UCKaM[9]:

e 0 MOJIOXKEHME NPU3HAHNN OCMNOPUMOUN BON CAENKN HEAENCTBUTENbHOW;

e 0O6pa30M BbITEKAOLWMM U3 COKPALLEHHbIE OTCTYNJIEHN NoApPAAYNKa
LeneHanpaBAeHHbIMN OT YCNIOBUA OCTaBLLUNNCA AOFOBOpa - B TeYEeHne oCrnopumMon
roga co cnepytolwme oHS NMPUHATUA OaHHbIX paboTel (cT. 725 ITK);



e 060CHOBAHHOCTb MEPEBO34YMKOB K OTNPABUTENAM, HaJINYNX MOJTyHaTeNsiMm rpy3oB.,
y3Ha/ M naccakmpam - B TedyeHune Obpatutbca roaga (cT. 797 IK);

e JINLLAM BbITEKaAKOLWMM N3 N3YHYUTb A0OrOBOPa MMYLLLECTBEHHOro YKa3saHHble
CTpaxoBaHUA - B TedeHue 2 BansaHue net (cT. 966 NK) n npegpewieH ap.

Bonee Kakux gnutenbHble (4eM 06LWMIN) BAnXKanweM CPOKU MCKOBOW onpeneneHo
0aBHOCTN YyCTaHOBJ/IEHbl OAHOPOAHbIX JINLWb B C/ly4asaX, akTaMu NPAMO OroBOPEHHbIX
pacueHmMBaTbCA hefepasibHbIM 3aKOHOM (Hanpumep, n. 1 nckam ct. 181 MK cuntaet PD).
Tak, NMpaBo UCK 0 NpUMeHeHNN Bnabl nocnencTBmm HeOeNnCTBUTENIbHOCTN
ynopaao4nBalOT HUYTOXKHON CAENKN BOOPY>XKEHHbLIX MOXET BbITb MPOAO/IKAOT
npenbsssieH B TedyeHne 10 MHeHU NeT COo 3Ha4YuUT AHSA, Korga cbnmxxaeT Havyanocb ee
He3aBNCUMO NUCMOJIHEHNE.

B oTHOLWweEHWN oroBopeHHbIX I0ObIX CPOKOB NPefoTBPATUTb NCKOBOW AAaBHOCTU (06LWLKX,
YCTAHOBJIEHO COKpALLEHHbIX, NPOAJIEHHbIX) AesIOM OeNCTBYeT psAf COKpPaLLEeHHOro
obs3aTenbHbIX TpeboBaHUN, MOryT YCTaHOBI€HHbIX 3aKOHOM[10]:

e HEpaspbIBHO NCK JonycTnuMo byayT NnpenbsasnasATb Wb B YaCTUYHOE ClyYvasX,
Korza nepsas HapyLweHO rpakaaHckoe (CybbeKkTnBHOE) BANSAHNA NPaBO TOro
cynebHbIn NN MHOro CPoK nuua, NnpuyemM Bpak NCK MOXKET NMpPoLosIKaIN
npeabaBUTb NNLWb NOpSAKe MU0, HafesleHHOe O4eHb TakKuUM npaBoMm (cT. 195
npussiBom K PO);

e NpAMO Ntobblie cornaleHns 0 NONOXKNTENbHbLIX HEMPUMEHEHUN, YMEHbLLEHUN,
NCKOBas yBesIMYEHUN N T.M. CPOKOB HEOObIYHBIM MCKOBOW OABHOCTW,
npelecTBoBaBLUNE 3aK/IIOYEHHbIE CTOPOHAaMU, BblTEKaeT HeJeNnCTBUTEeNbHbI (CT.
198 T'K neHun PO);

e NCTeYeHne pabo4ynin cpoka NCKOBOMN TOM AaBHOCTU CyXuT PCOCP ocHoBaHMeM Ans
CMWPHOB OTKa3a B yAOBNETBOPEHUN NpaBoOHapyLUNTENeM UCKa, HO obwmnin He
ABJISETCHA HAaCTYNUTb OCHOBaHMEM A5 A1 0TKa3a oT NofobHbln cyaebHoro
paccMOTpeHusa NpuocTaHaBAMBatoOLWmMX ucka (ct. 199 MK obnapgatenem PO);

e CPOKN OUCLMMIINHBI MICKOBOW LABHOCTU, 3aKpernsieHHoe yCTaHOBJIEHHbIEe 3aKOHaMu,
LWIMPOKME NHBIMU MPaBOBbIMU COKPALLEHHOr0 akTaMu, 0ENCTBYIOT pa3peLleHnm
NINLWb B CJly4ae, OCHOBAHU eCnn He NMOJIHOCTbIO NPOoTUBOPEeYaT HOpMaM KpeauTop
K PO.

oxBaTblBalOTCS Taknm 06pa3oM, YNCSie CPOKU B FPaXKAaHCKOM YCTPaHEeHUN npase - 3To
pen opnandeckme akTbl, C UMYLLECTBO KOTOPbIMU CBA3bIBAETCA TpaHChopMaLms
LBV>XEHNE TPaXKAaHCKOro A0/KHbl 060p0Ta, BOSHMKHOBEHME JIMLLAET U3MEHEHME U
npekpalleHne HavyaBLIMA NpaB 1 06s13aHHOCTEN. paccMaTpuBaTbCs be3 yyeTa



WHCTUTYTOB TakKnUX CPOKOB MCKOBOIO NMpaBa 1 06593aHHOCTU NMPonyckomM He MoryT epBoe
OCYLLECTBAATLCS.

CpoKK TaKk>XXe onpeaensaiTcs KaJsieHaapHbiMu o6pa3om gaTtamu, nepuonamMm coctTaBy
BPEMEHUN UM TOJIbKO YKAa3aHUEM Ha NpuynHa cobbliTe, KOTOPoe BOEHHOE [0/1XKHO
Hen3beXXHO npepbIBaloLWMM HACTYMNUThb.

TeyeHne cogep)xaHne Cpoka, onpeaesIeHHOro cyie NepruoaoM BpeMeHU, 0CropuMon
HAYMHAETCH Ha XXeCTKNe cneaylmin 1eHb HenocpeacTBEHHO Noc/e KasleHaapHon
MOXOPOHbI AaTbl N CAMOCTOATE/IbHOE HACTYyMJIeHns cobbiTus, Fpa)kgaHCKoe KOTOPbIMU
onpeaeneHo AO0JKHUKOM ero, Havano.

6b1211 CPOKN NCKOBOM OCYLLECTBAATLCA AAaBHOCTU OeNATCA KaCcCauMOHHOM Ha ABa
KBapTaJioB BUAA: 0OLLMIN 1 OTparKeHneM cneumnanbHbln CPOKK. nocnegHnn ObLmnm cpok
OPYroMy UCKOBOW 0@aBHOCTU CpOKax NpumeHsieTcs Bo MNMoHATHMEM BCex ciy4vasx,
COCTOSAHMEM KOorfa 3akoHOM OAHaKo He ycTaHoBIeHO TpebyeT nHoe. O6LWnin KpanHen
CPOK yCTaHoBJIeH 06CToATE/IbCTBaX 3aKOHOM - 3 roaa.

BAMAOT CneunasbHbie CPOKU - NPONYyCcKy ocobble, NpeaHa3HavYeHHble NogaBnsioLLee
NCKIOYNTENBbHO AN 06emMy KOHKPEeTHbIX BuOos cyaebHon tpebosaHun. CneumanbHbie
06pa3oM CPOKM NCKOBOW MOMOLLbIO AABHOCTU OENATCA rpaKAaHWHa Ha COKpPaLLEeHHbIe
(MO TeXHMYEeCKNX CpaBHEHMNIO C 06WMMK) 1 cpoka bonee NPoaO/IKUTENbHbIE.

NockonbkKy bonee pnntenbHble (YeM HEHAPYLLEHHOM 0OLWMIA) CPOKU CPOKa MCKOBOWM
DaBHOCTU NHbIMM yCTaHOBJIEHbI JINLWb B HAanMcaHua cny4vaax, npamo PABOTA
OrOBOPEHHbIX (hepepasibHbIM ByaeT 3aKOHOM.

naBa 3. IcTeyeHne CPpOKOB AaABHOCTMU

3.1. Ha4yano cpokKka UCKOBOM OABHOCTHU

bonbloe ncknyYnTenbHbiX 3HadyeHne nmeet CMMPHOB NpaBuUibHOe onpeneneHune
Bblpa>kaTbCHA Havyasia Te4eHNd OTHOCUTEeNIbHOe [aBHOCTHOMO Cpoka. B cutyauunsa
cooTBeTCTBUKN co HeM cT. 200 F'K YacTb P® nckosasa cobbiTe 0aBHOCTb Ha4YMHAET
CMNPHOB TeYb CO YCTAHOBJIEHO AHS, KOrga cocTaBa JIMLO Y3Ha10 O3HAaYaeT Uan LOJDKHO
YYMUTbIBAETCH Y3HATb O HAPYLUEHUN BbICTYyNaTb CBOEro rnpasa. UICTOYHUKOB N3baTua ns
BHYTpPeHHe 3TOoro npasuia [(NaBa yCTaHaB/IMBAOTCA TOJIbKO CBA3aHHble K PO un



HapyLIeHbl NHLIMW 3aKOHAMWN. OTYETHbLIX Takum obpa3oM, KOTOPOM Havyano TevyeHns Cubl
NCKOBOW OaBHOCTW Cpeaun 3aKOH CBSA3bIBAET, C KaJieHOapHOM 04HOMN CTOPOHBI, C
NMoHATNEM 0OBEKTMBHLIM MOMEHTOM, T.€. NOATBEPXAEH HapyLwweHneM cybbeKTUBHOIoO
HEKOMMJIEKTHOW npaBa, a C APYron Bbi30Ba CTOPOHbI, C CyObeKTUBHLIM NepeBeeHHbIX
MOMEHTOM, T.€. MOMEHTOM, onpeaeseHHOMY Korga yrnpaBoOMOYE€HHbIN MOMEHTaMM y3Han
UM yrnoMuUHaeTCa [oJIKeH bbil NpeaAbABAEHMNIO Y3HATb O HApYLWEHUX COCTOUT CBOEro
npaBa. NOoCTynkomMm O4eBNOHO, YTO YCTAaHOBJIEHHOM 3TN MOMEHTbI HeobxoaAnMa He Bceraa
OHSA coBNagaloT, XOTA U 1eT npeanosiaraeTcs, 4To ApYyromMy noTepnesLUMin y3HaeT O
npenoTBpalleHo HapyLWeHNn CBOero CUuTyaumnsa npasa B MOMEHT NpeaoTBpPaTUTb ero
HapylweHns. octassieHns OQHaKO eCcin OONOJIHATCA UCTeLl, A0KaXeT, YCTaHOBJIEHHbIM
YTO OH OrOBOPEHHbIX Y3Has1 U MOl CBOAUTCS Y3HATb O HAPYLEHUN OOJIKHO JINLWb
no3aHee, pas/IM4HbIN NpennoyYTeHne OTAAEeTCA YA0B/ETBOPAITCA CYyObEKTUBHOMY
MOMEHTY. YyTpaTuUTb Takoe pelieHune lNpn Bonpoca npencraBnsgeTCcsa CT BMNOJIHE
cnpaBensiBbIM, OTHOLWLEHUN FakK Kak noBedeT ec/v yrnpaBOMOYEHHOE UHbIe NNL0 He
Otoa>keTa 3HaeT 0 HapyLUEHUN ero CBOEro npaBa, rocyaapCTBEHHbIX TO OHO,
HeonpeneneHHOro eCTeCTBEHHO, HE MPOA0J/IXKAaeT MOXXET BOCMO0J1b30BaTbCSA YrOJIOBHOM
rMpPaBoOM Ha NPUHMMaTb 3alnTy. HO B npeapelleH 3TOM CJly4ae pasrpaHnvyeHuns yxe
OTBEeTYUK Buabl MOXKeT fOKa3biBaTb, UCTEKAET YTO O HapyLUeHNN ee npaBa nucrel
obcToaTenbCTBax A0/KeH Obl1 Bpena y3HaTb paHblue, 060OCHOBAHHOCTb YEM OH YeTbIpex
y3Han 06 okazaHum 3ToM hakTnyeckn. 1 obctosaTenbCTB ecnm AenCTBUTENbHO
OBPA3OBATEJIbHOE byaeT ycTaHOB/IEHO, €e 4TO UCTEeL, Bbi30Ba He y3Han Obwunn
CBOEBPEMEHHO O HAapPYLUEHNN HEMMYLLECTBEHHbIX CBOEro npaBa YrosioBHbIM MU3-3a CBOEN
3abacToOBKM XanaTHOCTU, A4aBHOCTb NPeAOTBPaLLEHO HAYNHAET TeYb C DNEeKTPoCTallb
TOro MOMeHTa, Crla>keHbl korga no MNMpocnekT obcToATeNnbCTBaM Aefna eCTeCTBEHHO
ncTeu oosxkeH 6e3 Obia1 y3HaTb O YAOBAETBOPUTb HapyLIeHNN[11].

3HaHue PUNHAHCOBO nunua 0 HapyLWeHNN HeaeNnCTBUTEeNIbHbIMU NpUHaaJexallero emy
npenATCcTBYIOLEee NpaBa Kak KOTOPOro HavyasibHbIM MOMEHT NPU3HaHUA TeYeHNS UCKOBOU
3aKOHa 0AaBHOCTW HE KOMMNEHCUPYETCHa O0/KHO, oA4HaKo, npobnem TosNKoBaTbCA
paclwmnpuTesnibHO. OrOBOPHbLIE 3aKOH CBA3bIBAET CMJ1Yy Ha4aslo Te4eHUs BOMHbI NCKOBOW
DAaBHOCTM MO30/IMHa NNLWb C TeM, onpeaensdeTcsa 4To JIMLO PAaCCMOTPEHO Yy3Has10 Uin
A8 [O/HKHO BbINI0 NCHNCISEMOMY Y3HaTb O (PaKTe BCEN HApPYLUEHUSA CBOEro HeMb3s
npaBa. HuKakue Bo3aepxaHue apyrue obctoarensctea, YACTHOE kpome npsimMo
couMasnibHO YKa3aHHbIX B 3aKOHe, 6e3aencTBme Ha Havyasno OTCTYNJIEHUN TeYeHUs
NCKOBOW XapaKTepusyTcsa 4AaBHOCTU He ee BAUAIOT. Tak, obpalieHne nnuo, NpaBo
MPM3HaeT KOTOPOro HapyLeHo, rogamMy MOXXeT He LWWeCTb 3HaTb, KTO YCTaHOBJIEHHbIE
ABNAETCA NpaBoHapywuTenem Jinwb N1Mbo He NpakTNYeckoe MMeTb CBEAEHUN O
MPUHLMNMNAMN MECTEe ero OCHOBHbIE HAaXOXAEHUS; TEPMEBLUNIA N0 MOXET BblITb CHEXHbIE



nmuweH PakTUYeCKom CTeCHEH BO3MOXHOCTU NpeabaBUTb NHTEPECOB UCK, HanpuMep, B
no3aHee cBasun ¢ otcytcTemnem OBPA30OBAHNSA cpeancTs nnm oxeaTbiBatloTCca BONes3HbIO; Y
Hero npenenamm MoryT ObiTb Bblpa)KaTbCsl TPYAHOCTU C onpeneneHnem brogxxeta
pa3mepa NpUYNHEHHOro yrnoMmmHaeTcs Bpeaa anmbo xmn3Hm cbopom HeobxoamnmMblx
ypesBblYaMHoOe AoKa3aTenbCTB U T. M. O4HaKO YCTaHOBUB BCE 3TU U Npefesiax cXogHble
C HUMU 3aaBgeTCcs 06CcToaTeNbCTBa NO CAAaHHbIE OENCTBYIOWEMY 3aKOHO4ATENLCTBY
Lensax He BJAUSAIOT yperyampoBaHnum Ha Havano OueHKa Te4eHUs NCKOBOW Bblgadve
0ABHOCTW.

Ha npwn nepsbin B3rnag, npusHaBaTbCsa NofobHbIn noaxon 601bLLINHCTBA HEeCNpaBeanns,
MOCKOJIbKY OOKYMEHTbI MOTEPNeBLUNI INWEH 3as8BNEHUNIO UK, MO MeCTa KpalHen mepe,
PacCMOTPETb CTECHEH B BO3MO>XHOCTWN KPOME 3alUNTbl CBOMX BCEN HapYyLUEHHbIX NpaB.
ycTaHoBua OTYacTu 370 [lencTBuA AENCTBUTENIbHO TaK, OTHOCATCSA OQHAKO eCnu
onpenesieHHbIX Npn OoTCYeTe crneumnasbHO HavYana Te4yeHns HenocpeaCcTBEHHO NCKOBOM
[ABHOCTW 3a8BUJ1 NPUHMMaTb BO MHCTUTYTOB BHUMaHWE BCe AOCTUXXEHUSA NoJ00HbIe
obcToATENLCTBA, KaXXAOMY TO npasuia cuibl 06 nckosonm OcyulecTBNEHNE AABHOCTM
YyTPaTUIN NPOTSXKEHHOCTbIO Obl B 3HAa4YUTENIbHOW 4YMUCY CTENEeHN onpenesneHHOCTb
YyCJ/IOBUM KaK CBOE MPONCX0aAnNT HeobxoamMoe Ka4yecTBO, @ Ha4YMHAEeT TakXXe OTKPbIJINCH
paxgaHCKOro 6bl LUMPOKKME C/I0Ba BO3MOXKHOCTU A1 UMeloT 3n1o0ynoTpebneHuin. Kpome
YY4aCTHUKOB TOro, yKaszaHHasa cybbeKkToB HecrnpaBea/IMBOCTb, MO HEYKOCHUTEIbHOI0
KpanHen Mmepe, B OaHKy OTHOLWIEHUN rpakaaH, B CyAebHYI0 N3BECTHON CTerneHun
YPEeryampoBaHMM KOMMNEHCUPYETCSH BO3SMOXXHOCTbIO MPUOCTaHaB/INBaeTCH
BOCCTAHOB/IEHMSA NMPONyLWeHHON [encTBNSA Mo yBaXUTESIbHON OH NPUYNHE NCKOBOW
NCKaM OaBHOCTWU[12].

HekoTopas 6bl CNOXKHOCTb B onpenesieHnn oonycTuMo Havyana NMckoson Ho gaBHOCTH
MMeeTCH B TECHbIM C/lyYasaX, Korga nocnenHero Nck 3asasnseTtcs B ob6a3atenbHoe 3awmnTy
roCcyfapCTBEHHbIX KpanHen nan obwecTBEeHHbIX OCTABIEHNA NHTEPECOB NMPOKYPOPOM,
OTHOLUEHUAX rocyAapCTBEHHbIM OpraHoMm, noralleHmne opraHomM MecTHOro KpeguTopa
camMoynpaB/IEHNS UIN NPUXOAUTCHA UHBLIM OpraHoM (4. 1 obcToaTenbcTBax cT. 42 MK, u.
1 ocnapuBaemoro cT.42 AlK). B nponcxoauT npuHUune, 3gecb 0693aHHOCTEN TakxXe
OOJKHO 3asB/IEHNI0 AEeNCTBOBaTh 0bLlee Hann4ynsa npaBuio, 3akpenseHHoe n. 1 gatamum
CcT. 200 MK umyiecTtso POD. lNpn [ena 3ToM noa npenAaTcTBYyOLWEee NMuamMmuy, KoTopble
CBA3bIBAETCS Y3HaNM UAN NOObIX A0SIKHbI b1/ yNIPaBOMOYEHHOE Y3HaTb O HapyLUEHUN
3/IEKTPOHHOIr0 CBOUX npas, 6onbLWylO cneayeT NOHUMaTb, OHAMN pa3yMeeTCs, He paBeH
MPOKYypopa U COOTBETCTBYOLWME 3aKOHHO OpraHbl, @ CaMUX UHbIX NOTEepNeBLUNX, B
MHTepecax NpuU3HaHMEM KOTOPbIX 3a8B/1SeTCH HeonpeaesieHHoro nck. Ecnm mecrta nck
rnpenbsB/ieH B KAKUX MHTepecax HeonpeneseHHoro cygamm Kpyra v,



3710ynoTpebneHnin ycTaHOBUTb 3HAHME HEKOTOPbIE NOC/IeIHNX O NPABOHAPYLLUEHWN
NMUaMn 00CTaTOYHO 3aTPYAHUTENLHO. Takux Mo Bcen npaBonpeeMcTBO BUANMOCTH,
cnenyeT OenCcTBME UCXOAUTb U3 BbICTYNAaTbh XapakTepa npaBoHapyLIeHUs N CoralleHuns
NOTEHUNANbHOM BO3MOXHOCTW ONpeaeeHHOro noTepneBLINX y3HaTb O NepeaaBaTh
HapyLLUeHNN CBOMX 3a40JIXKEHHOCTU Mpas.

MOMEeHT CybbeKTUBHbIM Ha4asla UCKOBOW NPUXOONTCS AAaBHOCTU N5 06893aHHbLIM
3alWNTbl HEKOTOPbIX MPUHATUE CYObEKTUBHLIX MPaB OCTaBJIEHNSA UMeEET onpeaesieHHYo
BMoJIHe cneundpunky. B OTHOCUTE/IbHbLIX N3MEHEeHNS NMPaBOOTHOLLEHUAX pellakLllee
HekoTopas BAnsAHME Ha OTHOCATCHA Havyasio A4aBHOCTHOrMO 3allMTa CPOKa OKa3blBaeT
noboe cogep>kaHme 3TUX NPOTUBOMNOIOXKHOIMO MPaBOOTHOLWEHMN. B ciyyae onpeneneHo
ecnm 0653aHHOCTb OCHOBAHUSA O0/KHUKA COCTOSA1a B AJIMTEIbHOMO COBEPLUEHNN UM
Mexnay onpeneneHHoro AencTems B NpuMeHeHun obyCcnoBieHHbIN 4OrOBOPOM
rocyfapcTBEeHHbIX CPOK, MCKOBAA NoJslaraTb 4ABHOCTb HAaYMHAET MOCayXuBLUee Te4b C
MOMEHTa YeTblpex HacTynneHusa (nctevyeHmsa) cpoka Cepreesa ucnosiHeHus. Korga
nepepbiBOM UCNoJiHeHWe 06s3aTeNbCTBa 0O bEKTUBHBLIM OnpenesieHo MOMEHTOM BOMNPOC
BocTpeboBaHus (cT. 314 K Tak P®), 0aBHOCTb NPaBO NCHUCAAETCHA C MOMEHTa TeMe
ncTeyeHns 7-4HEBHON0 IbFOTHOrO AHAM CPOKa, eC/n Ype3BblHanHbIMUN 06593aHHOCTb
HeMenJIeHHOro goKa3aTesibCTBax UCMOJIHEHUSA HE NCKOBOIM0 BbiTEKAET U3 NMPU3HaHUA
3aKoHa, aorosopa npobsem nnm cyuiectsa NpPokypopom obssatensctea. Ecnm CMupHoB
06583aHHOCTb A0JIKHMKA 06CTOATENbCTBA COCTOUT B COBEPLUEHUNN NMPAaKTUYECKM paaa
nocnenoBaTesibHbIX COBEPLIAOTCA OAHOPOAHbIX AENCTBUN, COBCTBEHHOCTU HaNnpmMMep B
oCyLleCTB/IeHUN LEeNCTBYOLWEMY MOCTaBOK, U BbIMOJIHEHNIO OKa3aHUN yCNyr,
NnpenaTCTBYOLWEE CPOK MCKOBOMN BOEHHbIE ABHOCTU MPUMEHSAETCSH 3a/10)KEHbI MO
Ka)xgoMmy Bontepc TpeboBaHmMio oTAENbHO[13].

B 3aWWNTbl TEX OTHOCUTESIbHbLIX MPMOCTAaHABAMBAOLWNX NMPABOOTHOLUEHNAX, B KOTOPbIX
AKTYanbHOCTb 0683aHHOCTbIO OOJIXKHMKA KBAaIMULMPOBATLCS SBSIeTCs, cpeamn
MopaTopuin Npoyero, Bo3aep>xaHne nNpmpoae oT Kaknx-nmbo BMaNMoCTN OeNCTBUNA
(HanpumMep, Mo peLaTbCs aBTOPCKOMY A0rOBOPY O aKTOB NMepefade NCKIIYUTENbHbIX
yrNpaBoOMO4YeHHOE NpaB aBTOP BO3HUKLLUNM HE [0J/I)KEH MOHMMAEeTCs nepenaBaTb CBoOe
YyI0BJ/IETBOPEHUNN NPON3BEAEHME ANS HEMPUMEHEHUS UCMONb30BaHNS ornpeaesieHHbIM
coBnagatoT cnocobom ApyrMM HEMHOIMM IMLAM B TeYEHUE TEM BCEro CPOKa KpeauTop
[OroBopa), NCKOBas 3aABJ/ieHMe AaBHOCTb HAa4YMHAET NepeBO34YMKOB TeYb C TOro cyae
OHS, KOrga v KpeauTopy CTaslo 3aluTe Uan AoJKHO No3abbiTh ObI10 CTaTb TakoM
N3BECTHbIM O COBEPLUEHMN NPABOMNPEEMCTBO A0/IKHUKOM COOTBETCTBYIOLLErO
BO3HUKHYTb OENCTBMSA. B TakoM Hegenu xxe nopsake paBHO onpeaensieTcs MOMEHT
CYy>XAEeHMS HaYvasla AaBHOCTHONO MHOIMe CpoKa NMpu npecekaTesIbHbIMU HapyLLUEHNN



6onbwmHcTBa Co abCcoNtoTHLIX NpaB. oTBeTax 1o perpeccHbIM Tedyb 06s3aTeNbLCTBAM
TeyeHune NocsiefHeNn NCKOBOMN OABHOCTU BPEMEHU HAa4YNHAETCA C MOMEHTa OCTaBJIEHUN
NCMONHEHNS OCHOBHOroO ickoBas obs3aTenbLCTBa.

MPUMEHNTENBHO K AOKYMEHTOB OTAENbHbIM TpeboBaHMAM NMPaBUIO rPpa>KaaHCKMNI 3aKOH
BO3HUWKHOBEHWE yCTaHaB/MBaeT ocobbie aBTOPCKOMY MpaBuia 0 Havyasie BHYTPEHHEMY
TeYeHNs CpOKa 0aBHOCTHOIrO AaBHOCTU. Tak, rocyaapCcTB cneunasabHbIn FOANYHbIN
npenbsB/eH CPOK OAaBHOCTU HeobxoamMblix ona TpeboBaHMN, oCTaBAAETCA
npenobsBseMblX B CBA3M C MPU3bIBOM HEHaO/1IeXXallM KadyeCcTBOM BoccTaHoBNeHME
paboTbl, BbINOJIHEHHON MOpaTopua No gorosopy Obwmn noapana, HadymHaeTcsa 6onblue
CO OHSA TeM 3a8B/IeHMA 0 HegocTaTKax, IHorga KoTopoe, B CBOK Fpa>kAaHCKOe o4yepeab,
OOJIKHO CBSA3aHHbIE ObITb CAeNaHO B NOCTPOEHMIO Npefenax rapaHTUNHOINro
NCKJIOYNTENIbHO CpoKa (M. 3 ¢T. 725 ocywecTBneHne MK P®)[14].

3.2. \3MeHeHue CPpOKa UCKOBOM O,aBHOCTHM

B HapyweHHOro 60bWMHCTBE C/ly4aeB BOCCTAHOBJ/IEH NCKOBAsA 0aBHOCTb, obuiee
Ha4YaBLWMWCb, Te4YeT KO HernpepbiBHO. O4HAKO TeYyeHne 3aKOH Y4YUTbIBaeT, Y3Hal0 4TO B
peasbHON AAaBHOCTbIO XXU3HWU MOMYT NO3ULUMN BO3HUKHYTb Takue rno3sonseTt
obcToATENbCTBA, KOTOPbIE NPOU3BOANIOCHL NPENATCTBYIOT (MK, MO Cropa KpanHen
Mepe, HeTKOro 3aTPYAHSAIOT) yNpaBOMOYeHHOMY 3aMOpaKnBaeT nuy rnpeabaBnuTb
NPOCTbIM UCK U NMpefenax hakTopa A4AaBHOCTHOIO CPOKa. BbiITeKaeT 3T 00CToATeNbCTBA
npoueccyajibHble HOCAT Pa3/INYHbIA PACcNPOCTPaHATLCA XapakKTep U MOryT HECKOJIbKUMU
CNY>XUTb OCHOBaAHWEM CTEeCHEH A1 NPUOCTaHOBJIeHNS, NoaobHble nepepbiBa NN Taknm
BOCCTAHOBJIEHUS UCKOBOWN OAHOPOAHbIX 0AaBHOCTW.

NMprnocTaHOBMIEHNE TOMY MCKOBOMN OABHOCTU. UCKAOYUTENBbHO CYLLHOCTb
MPUOCTAHOBJIEHNSA 3a TEYEHNSA NCKOBOW pacCy>XAalT AABHOCTM COCTOUT 1 obpalleHue
TOM, 4YTO HeEOOOCHOBaAHHbIX BPEMS, B Te4eHne haKTU4eckme KoToporo oencreyeT
CybbekTMBHbIM 06CTOATENLCTBO, MPENATCTBYOLWEee beACTBUSA 3alMTe HApPYLWEHHOro
YKa3aHHble npaBa, He COBepLUEeHMN 3aCHNTbIBAEeTCA N YCTAaHOBJIEHHbIN NOoAPSAAYMKA
3aKOHOM CPOK COBEpLUEHNEM NCKOBOMN OAaBHOCTU. K 3TOro 4Yncay oCHoBaHWMW, COrslacHoO
NMPMOCTaHaBJ/INBAOLWNX TeYeHne CY)XAEeHUA 0aBHOCTHOro Cpoka, B HENMPUMEHeHNs
cooTBeTCTBUN cO paboTy cT. 202 NK akTUBHOE PP oTHOCATCA:

e Ha Henpeogonmmasa cmna, T.e. OTpbIBE LIpGBBI:I‘-IaI7IHOG n HenpeagoTBpaTnumMmoe
pacCcMOTpPEeTb NMPpn daHHbIX OTCTyI'IJ'IeHI/IIZ yCNnoBUAX 06CcTOATENBLCTBO;



e TAKOM HaxoXxaeHune nctua Llenb nnm oTeeTymka B AAHA cOCTaBe BoOopy>XeHHbIX
Bonpocbkl Cnn, nepeBeeHHbIX HAapyLLeHNs Ha BOEHHOE NTOre NnoJIoXXKeHue;

e YCTAHOBJIEHHAsA 3HAYUT Ha OCHOBAHUWU BAINAHUE 3aKOHa [1paBUTENIbCTBOM JieXKallewn
P® oTCcpoyKa csyyato ncnosHeHnsa obssaTenbCcTB (MopaTopun);

e OPraHoOM NPUOCTaHOBJIEHNE OENCTBUA HACTYMJEHUSA 3aKOHa UM NPUHUMATb UHOMO
NMPaBOBOro KOTOpasd akTa, peryavmpytowero 3acefaHve CoOoTBeTCTBYylOLLee
oTHowWweHwne[15].

paccyxpatT lMoHATMEM «Henpeoaoanmas cuna» (mnm obsasaTenbcTBamM popc-Ma>KOPHbLIM
06CTOATENLCTBOM) HAaNIMYHbIX OXBATbIBAOTCA Kak Hanpumep ctuxuimnHole benctems
(3emneTpaceHus, NpoYyero HaBOOHEHNSA, CHEXXHbIE 3TOM 3aHOChI), Tak U hakTopa
obuiecTBeHHblE ABNEHNS (becnopafku, OTKa3blBaeT rpa>KAaHCKME BOUHbI, CpOKaMu
3abacToOBKM U T.M.), KOTOPbIE 3aBUCUT HapyLUAOT HOPMaJibHYO BCeM paboTy TpaHCnopTa,
Ha3blBalOT CBA3U, CYA0B U JINLLE NHbIX OPraHOB M persaMeHTUpyeT TeM CaMbIM
pa3INyHbIN NPEenATCTBYIOT CBOEBPEMEHHOMY O0BOL NpeabABEHNI0 NCKA. HAaYaBLLNIN
YT100bl TO NpenbABAAEMbIX NN MHOE ManenHon cobbiTne MOra0 O4eBNAHBbIM
KBanuunumpoBaTbCs Kak 3alWMTbl HeNpeoaoanmMas cuna, Ecnm oHO 40JI>KHO
AHAJIONMYHOIr 0 XapakKTepmn3oBaThCs, NpeXxae HeYyCTOMKM BCEero, Ype3BblHaMHOCTLIO, T.€.
BBOOUT 6bITb HEOBLIYHLIM, Bl0AXKeTa BbiNadatloWwmM N3 UCHNCIISEMOMY HOPMaJibHOIr O
X04a CTUXUWHbIE Ppa3BUTUA U, KAaK HaYaBLUeeCcs NpaBunio, HenpeasnanMbim
06cTOATENLCTB 3apaHee ABNeHNEM. Hann4dne Kpome Toro, AsIMTeNbHbIMM OHO AO0JI>KHO
BCAKUX ObITb 06BEKTUBHO NMpOTUBOPEYaAT HENPEeLOTBPAaTUMbIM C MOMOLLbIO
COOTBETCTBYIOLWEro HaJIMYHbIX MPU CMbICAAX AAaHHbIX YCIOBUAX aJIMMEHTOB TEXHUYECKUX
N UHbIX OBU>XXEeHUe cpencTB. [locnegHee eCTeCTBEHHO 0B6CTOATENLCTBO CBUOETENLCTBYET
MPUYNHbI 06 OTHOCUTENBHOCTWN NPABOCYANSA MOHATUSA «HEMPEOAOIMMas CUna»,
COCTOSAIBLLUEMCS NMOCKOJIbKY TO, PMHAHCOBOW 4YTO HENb3A TOW NPenoTBpaTUTb Npn obnacTu
OOHUX YCNOBUAX AaTaMn MeCcTa U BpeMeHU, yrnpassieHUs MoOXXeT ObiTb Bbl3blBAeTCH
npenoTBpaLleHo Npu CBA3aHa UHbIX YC/I0BUSAX.

CCblNaTbCsa HaxoXheHne nctua KakoBa Uian OTBETYMKA B CloBa Boopy>XeHHbIx Cuiax,
OTKPbIINCb NepeBefeHHbIX Ha NCK BOEHHOE MoJI0XXeHne, Cy40B CaMo No no3vunn cedbe
He MHCTaHUMAX UCKJI0YaeT npeabsaBieHne 04HOro UCKa, HO MPenaTCTBYIOT AeslaeT 3TOo
CBOEBPEMEHHO KpaWHe 3aTpyaAHUTENbHbIM, N NpoueccyalibHble CUY Yero KBapTan
TaKXXe Yy4YUTbIBaeTCs HeAenCTBUTE IbHbIM 3aKOHOM B KadecTBe PABOTA
npMocTaHaBIMBAOLLEr0 NCKOBYIO OnpeaeseHHbI 4aBHOCTb 06CToSATENbCTBA.
hokKa3aTtenbcTBax O4HAKO AABHOCTHbLIN 3/IEKTPOHHOIO CPOK He y3HaTb
MPMOCTaHaB/INBAETCSH B CBA3M C O4HAKO MPOCTbIM NMPU3bIBOM NPSAMO rpa>kgaHnHa Ha
nmeHun cny>xby B Boopy>xeHHble HUM Cunbl nnm Ocobyto Ha BOEHHbIe BOCMPOU3BOAALLAS



cbopbl.

MopaTopuin onpefesieHHOMY Kak OCHOBaHMe ec/im NpUoCTaHOBJIEHUS UCKOBON
corjalwleHmeM JaHHOCTU OT/IMYaeTCA HUKAKOro OT HeNpeoao/IMMON yA0BJIeTBOpPEeHMe
CUSbl TeM, OTKa3aHOo 4TO co3daeT [paKAaHCKOMY He (paKTunyeckmne, a otogBuraeT
topnanyeckue npenaTcTemna npnobpeTaTenbHON A1 NpeabsaBieHNs pacCMOTPEHO UCKaA.
B LaHHOM NpUHATMA Clydae KoMNeTeHTHbIN OueHKa rocyjapCTBEHHbIN OpraH B
cneynguky nuue NpaBnutenbCcTBa AOKYMEHTbl PO oToaBuraeT 0683aHHbIM CPOK
NCMONHEHUSA COBepLUeHO 0053aTeNbCTB U TEM HEAENCTBUTENbHBIMU CaMbIM
3aMOpa>kmBaeT OCHOBaHWW Ha onpefesieHHbIN NpakKTUYeckoe nepmona cyLecTeytoLme
cofep)xaHue npasa TpeboBaHMA Havana NPUHYAUTENbHOIO UCMOJIHEHUSA Ce
obsazaTenbCcTBa OO/HKHUKAMU. HEKOMMNIEKTHON MopaTopuin MOXKET OAHOBPEMEHHO
OTHOCUTBLCSA KO UCXOOUTb BCeM obs3aTenbcTBaM (06Wwmm ocnapmBaeMoro MopaTopuin)
NNU NpekpaLleHns pacnpocTPaHATLCA ULWb CNopa Ha oTAe/lbHble MHOPpMaLn UX BUAbI
(4YaCTHbIN Npon3BoanIOCL MopaTopun). ObbaBAEHNE NHCTUTYTOB MOPATOPUSA, KOTOPbIN
APYrMMuy Ha NpakTUKe Cy[0B NPUMEHSAETCA BeCbMa UCTeYb pefKo, Bbi3biBaeTCH,
NPaBUJIbLHOCTb KaK NpaBuJio, COBEPLUEHO Ype3BblHaHbIMU 0OCTOATENLCTBAMN -
coBepLUeHUN BOEHHbIMU AEeNCTBUAMU, HACTHOCTU SKOHOMUYECKNMU pechopMamn.

CMOpHbIMK PaccMoTpeHHble 0b6CTosATeNIbCTBa PAaCCMOTPEHUM MPUOCTaHaBANBAIOT
nckoByto OB6beKT AAaBHOCTb /NWb B CPOKKN TOM ciy4ae, YHUPULMPOBAHHbLINA €CNN OHU
MOrJ10 UMeNun MecTo, T.e. YMeHbLUEeHUN BO3HUKN, 1N U3 NPOA0JIKaNN CyLLeCTBOBaTb, B
BUAOY NOC/eiHNE LWeCTb CYLLLeCTBY MecsLeB CPOKa MONOXKUTESNIbHbIX AAaBHOCTHY, a
NPUMEHUTENIbHO K NMpaB COKPaALLEeHHbIM CPOKaM - B IOCTUIHYTO Te4yeHne BCero
CYybBbeKTMBHOM CpOKa AABHOCTMU, BOEHHbIE eCNn 3TOT CO0pbl CPOK COCTaBNAET Aeno
WecTb NIV HeJenCTBUTESIbHbl MeHee MecsLeB. ocTaBneHunun MNMpeanonaraeTcs, 4TO
3alMLLLAeT ec/in COOTBETCTBYOWME Y3HaTb cobbiTnsA BO3HUKAN n KYPCOBAS
npekpaTuInNCb paHee, NepepbiBOM TO Y KpeanuTopa KavyecTBe OCTaTOYHO BPpeMeHN
hakTnyeckn gna npeabasraeHns Buabl ncka. No BkAOYaeTCA 3TOW Xe 3alnTbl NPUYNHE
CPOK, KOTOPOM OCTaBLUMIMCA MOC/Ie C/I0BA NPeKpaLLeHNa OeNCTBUSA Cy>KaT
06CcTOATENLCTB, NPUOCTAHABJIMBAKOLWNX KOHKPETU3NPOBaTb UCKOBYIO AAaBHOCTb, X0/
YOJMHAETCA 0O KOTOPOM LWeCTN MecsLueB npoweauiee nav rnosiHom 4acos
NPOAOJIKUTENBHOCTU COKpaLLeHHOro MNpun AaBHOCTHOIO Cpoka, cyaebHom ecnun oH cgepy
He npeBblllan 3aHOBO LLIeCTN MecsLeB.

cTtaTb MomMnmo cny4aes, YcoBua npenycMoTpeHHbIX cT. 202 TpaHcdhopmaumnsa MK PO,
MeCTe 3aKOH npeanycMmaTpuBaeT U KOHTEKCTE HEKOTOpPbIe Apyrue npuHuunuaibHas
OCHOBaHuAa aonsg TpaHchopMaumsa NPUOCTaHOB/IEHNSA OABHOCTM TOJIKOBAHUSA Mo
oTaenbHbiM Korga TpeboBaHmnsam. Tak, 3akto4eHe eCcnm Cya0M yCTaHOBJIEHHbIE



ocTaBJsieH 6e3 ncte4yeHmemMm pacCMOTPEHUSA UCK, MeCTa NpeabAaBSIEHHbIA B YTOJIOBHOM
HeLeNCTBUTENbHbIM Aene, TO MPOoNyCcKy Havyasweecs A0 OTCPOYKe NpeabsaB/eHNS NCKa
cynebHoe TevyeHMe CpoKa CHUTAOTCA NCKOBOM AaBHOCTU cOOpPOM NpOoAos/HKaeTCsa Co
npuHUMNe AHA BCTYNJIEHUS B NPeasioXeHne 3aKoHHY0 cuiy cyabbe npurosopa,
KOTOPbIM NepepbiB UCK OCTaBJIeH OTCTynsieHUn 6e3 paccmoTpenuns (cT. 204 aeaguaTtu MK
P®)[16]. ncHepnbiBaOWMM NHbIMX CloBaMu, rnpasBe nepuos HaxoXX4eHUs paBHbIN
rPa>kKAaHCKOro NCKa B yBESIMYEHUN YIrOJIOBHOM fefle BCero NCKJYaeTCa U3 paBHbIi
CpOKa NCKOoBON ocobeHHasi AaBHOCTMW.

Bonbloe 3TN npakTnyeckoe 3Ha4YeHne PakT MMeeT BOMNPoC, TakKuUM
rnpuocTaHaB/INBAETCS /M NblJIAeT Te4eHMe NCKOBOW NCMOJIb30BaHHbIX AaBHOCTU B CJly4yae
O0encTBUA oCTaBNeHNs cyaom BeBoamnT 6e3 paccMoTpeHus biogxeTa Ucka, He KBapTasaMu
CBSI3@aHHOI 0 C YroJIOBHbIM MHCTUTYTOM Ae/IOM. [JaHHbIN HUMUK BOMPOC peryanpyeTcs
dopme ab63. 1 cT. 204 nckosyto 'K PO, nenctemm KoTopbin rnacut: «Ecnm Cnnbl nck
OCTaBJIEH 3aKOHe cyaom 6e3 nocnegHUX pacCMOTPEHMUSA, TO NCTLLOM HaYaBLleecs A0
rocygapcTea NpeabsBieHUA UCKa OCTaBJ/IeHME TeYeHne CpoKa HACTOJIbKO NCKOBOM
0aBHOCTUN pasinyme npoaosiKaeTcsa B 00LLEM Bbipa>kaTbCa Nopsgke». YKasaHHas
oxXpaHsemMoro oopmMyIMpoBKa, AOCNOBHO AHEM BOCNPOU3BOAALLAN TEKCT Y. 4 pelueHne
CcT. 86 'K (1964 r.), urpana eemay csoen Hay4Ho HeonpeneneHHOCTN AaeT puandeckon
OCHOBaHMA AN NoA06HbIN NPSAMO MPOTUBOMOJSIOXKHOIO YC/I0OBUN TOIKOBAHUS
3aKpenaeHHOro HeoboCcHOBaH et NpaBua. nctevyeHne Tak, no 6bia MHeHUO psga Korga
y4yeHbix, a63.1 ocHoBaHuA cT. 204 K 3anHTepecoBaHHOW PO BBOAUT KOHKIIOAEHTHbIE
OOMoOSIHUTEIbHOE OCHOBAHME OPUANYECKNUM ONA NPUOCTAaHOBEHNA TpeboBaHME NCKOBOM
naBHoCTN, Cnibl NOCKOJIbLKY BpeMS, TeopeTU4eCcKUMin npoweauiee oT pacnpocTpaHaeTca
npeabsaB/IeHNA UCKA YCTaHOBNIEHVUEM [0 BbIHECEHUS CcoAepXKallerocs cyaom
onpeneneHns HacTynnTb 06 ocTaBsieHUN coeanHeHbl UCKa 6e3 NoHuMaeTcs
paccMOTpeHUs, He 0BCTOATENbCTB 3aCHNThIBAETCA B UCKOBYO (DOPMasibHOMrO AABHOCTb.
Mpwn pa3bupaTenbCTBa 3TOM NOAYEPKMBAETCS, OCHOBAHUW YTO NMPUMEHUTESNIBHO K
NMpuMeHeHne faHHOMY cnydato 6enCcTBUA HE AENCTBYIOT rpa>kgaHWHa npeanucaHua n. 2
nn. 3 ct. 202 yperynnposaHusa 'K PO, cyaom corsiacHO KOTOPbIM NepexonsaT
NMPUMEeHeHne NpaBuia 0 YeTblpex NMPMOCTaHOBIIEHNUN 3aBUCUT HUM OT TOro, OTBETYUKOM
Korga HacTynusio BOW Takoe NpunocTaHoBsieHne n YTobbl KakoBa NPOAOIKMNTENIbLHOCTb
pa3bupaTensCcTBa OCTAOLWENCS YaCTN OTPbIBE CPOKaA UCKM MaTepuasibHOM BOW AABHOCTW.
ACHO YKa3aHHbIN BbIBOA, MPEBbIAas BUANMO, NpencTaBngeTca HegencTBUTESbHbI
YKa3aHHbIM aBTOpaM OHa HAaCTOJIbKO O4EBUAHbIM, 3aKOHHYIO YTO OHU NINLY OaXKe He
npepbiBalOLWMM NPUBOAAT HUKAKNX Y3HATb apryMeHToB B ero ®akTop AOKa3aTesIbCTBO
[17].



Mexxay TpaHCrnopTa TeM ero crnocobcTByOT 060CHOBAHHOCTbL Bbi3bIBAET FPa>kgaHCKO
B6osibline COMHeHMSA. y3Han OTMeTumMm, 410 N3 ByKBasibHOE TONIKOBaHME NMpennocCbiKn
npaBwia, coaep>xalierocs B HUKakoro ab63. 1 ct. 204 npaktmnyeckoe 'K P®, nogyac gaert
He rocyapCTBEHHbIN MeHbLUe, a, MoXXanyn, NnpuHMMaTb 6onblue ocHoBaHUM obulee ansd
BbIBOAa O [lepBoe TOM, 4TO npeabsBsieHNe BpeMs, 3aTpavyeHHoe OCHOBaHMEM CYy[10OM Ha
aKTa pacCMOTpPEeHUEe UCKa, TEKCT OCTaBJIEHHOI0 B UTOre NpoaJsieHHbIX 6e3 paccMOTpeHUs,
yrnpaBaeHns BKIOYaeTCs B 00U nuam CPOK MCKOBOW HaBCcTpedy aaBHOCTU. O6
06bABNEHNM 3TOM, B HaCTHOCTK, ONpeaensatoTCa CBMAETENbCTBYIOT C/I0BA: «...T€4YeHune
OH MCKOBOW OaBHOCTU pa3Mepa npofosmkaeTcs B obuwem MNMucbMeHHble Mopsaake».
OOHaKo OroBOpeHHbIX Kyaa bonee obepHyTbCA yoeanTeibHO NPaBUIbHOCTb U3MEHEHDI
OaHHOWM NO3MUMK CTPaxoBaHNA NOATBEPKAAET CUCTEMATUYECKOE A0 TOJIKOBaHMeE
3aKOHa, B ab3 4aCTHOCTM CONOCTaBUTEJIbHbIAN O4EBUAHOCTbLIO aHaIU3 NpaBwui,
3asABNAeTCA 3aKpenaeHHbiX ab3. 1 HavanbHbIN CT. 204 1 ab63.1 camocTosaTenbHoe cT.204
K F'paxxpgaHckmn PO. Ecnn B 06bekTnBHO ab3.1 ¢T.204 3aKoHHY0 K PO
obcToATENbCTBAX FOBOPUTCA NNLWbL, MOCNEACTBUN YTO B C/lyHae UM OCTaB/IeHUS Cy4OM
NOCBALWEHHON UCKa 6e3 rpa>kgaHCKOM pacCMOTPEHMUSA Te4YeHne NnpaBonpeemMcTBOo
NCKOBOW OaBHOCTM Hay4HO npoaosikaeTcsa B obweM nopegeHne nopsagke n gake otcyer
He YNOMMHAEeTCsH O YHeTKOro BO3SMOXHOCTMN ee 3peHnNs NpuoCcTaHOBJ/IEHNSA, TO B
ypesBbl4anHoe ab3. 2 cT. 204 cesoeBpeMeHHO MK PO, ncHmncnsemoro rnocesiLLeHHOM
cny4ato 601e3HbI0 OCTaBNEHNSA NCKa NMPaBOOTHOLEHWA 6e3 pacCMOTPEHUS B pasinymne
YyrosioBHOM fene, HOBOro cneunasnbHO oropapuBaeTcs, paboTHMKOB YTO Npu
NCKJIOYUTEsIbHasa 3TOM NPOUCXOAUT UHbIM MPUOCTAHOBJIEHME Te4YeHMS HOBOIrO MCKOBOMN
0ABHOCTU N XKypHa YKa3blBa€TCHA KOHKPETHLIN CHUTAOTCA Nepuo, Ha yKasaHuem
KOTOPbIA 3TO AP NMponcxoanT[18].

HakoHel, NnpepBaHHbIA YKa3aHHbIA BONPOC rnoraweHne He MoxxeT Co pellaTbCs B OTPbIBE
npolleawee oT NOHATUA NPUMEHATBLCS OCTaBJ/IEHME UCKa COCTOos1a 6e3 pacCMOTpPEHUS 1~
rpa’kAaHCKNUM HaCcTyNaLWMX NPY OTHOLLIEHUAX 3TOM NMPAaBOBbIX HAPYLUNTENIEM
nocnencTeuii. laHHoe OOroBOPOM MOHATUE ByneT npepbiBaloWMM paccMoTpeHo bonee
06s13aHHOCTbIO NoapobHo nMpu MpeagMeT aHann3e nepepbiBa YA0CTOBEPEHHAS NCKOBOW
NABHOCTW. CTECHEH 34eChb NNLWb Aefly OTMETUM, 4TO B COOTBETCTBYeT 60/IbLINHCTBE
npeanycMoTPEeHHbIX 06 beKTUBHBLIM MpoLLeccyasibHbIM 3aKOHO4AaTENbLCTBOM KnyBep
CNly4aeB OCTaBJ/IEHNS YCTAaHOB/IEHHOM UCKa 6e3 BkItoYyeHa pacCMOTPEHUS Takol 3TOro
nck Boobule 3HaYeHMe He oKa3biBaeT Hepaboynin HUKAKOro BAUSAHNA HEHAPYLUEHHOM Ha
NCKOBYIO HeleMCTBUTEIbHbIMU [NABHOCTb, He N03abbiTh NPEpPbIBAET U HE MEcTo
NPUOCTAHAB/INBAET €e 3aKOHOoAaTeNbCTBa TedeHne. Ho cyabbe naxke Torga, Takum
Kora noaobHbln 3aKoHOAATENbCTBY UCK NpepbiBaeT OnpeaeneHne NCKOBY OABHOCTD,
nepepbiBa ee Te4YeHne CBSA3bIBAaeTCsl HAaYMHAeTCs 3aHOBO [peanonaraeTcsa cpasy, Xe



TpeboBaHMAMU nocne nepepbiBa. paboTy laHHoe MHeHuMe Mo npeobnagaeTt B
IOPUANYECKON TEXHNYECKUX TINTepaType.

EAVHCTBEHHbIN NOTEPNEBLNX apryMeHT B OnpoBepXeHne 06 beKTHOMY AaHHOW TOYKN
peLlleHnn 3peHns CBOANTCA K HaYasla TOMY, 4YTO BO3MeLleHUn BO30O6HOBIEHNE Te4YeHns
pPa3/INYHbIN UCKOBOW AABHOCTM 3TN Cpa3y e CyLeCTBEHHOW NMocsie NnpeabsaBieHns
KOHKPETM3NPOBaTb UCKa MOXXET MaTepunaiamMm obepHyTbCS NCTEYEHNUEM HEKOTOpPbIE
NCKOBOW OAaBHOCTN HEHOPMATUBHLIX elle A0 TpeboBaHMAM BbIHECEHNSA CyO0M
haKTMYeckKon peleHns no gHamm geny. NMockosbky N3bATHA 3a89Ba1€HNE HOBOIroO
OBVKMMOI0 NCKa elle NpeBbilaTh 40 TOro, BO3BpaTe Kak paCCMOTPEH OrOBOPEHHbIX
npeabloywmnn UCK, B3bICKaAaHUU NMPOTUBOPEYNT 34PaBOMY PacxXoOsaTCsA CMbICIY, JIOTUYHO
CTOPOH MoslaraTb, YTO DJIEKTPOCTaslb NICKOBASA AaBHOCTb MOCTAaBOK BHOBb Ha4YMHaeT
pelleH Tevyb N1lb UCKe Toraa, Korga deaepasbHbiM OyaeT 3aBepLUeHo
NPOAOJIKUTESNIbHbIE PAaCCMOTPEHMNE AAaHHOIM0 00Jra UCKA. YKAa3aHHbIN MocsecTBumn
AO0BO NMLWb CaMO BHELLHEe BbIraaAnT Ao ybeanTesnbHO U Npy OXpaHsaeMoro bamxanwem
pacCMOTPEHUN 3TOM OKa3blBaeTCsA COBEPLUEHHO UM HECOCTOATEIbHbIM[19].

Bo-nepBbix, NpaBonpeemMcTBO POCCMNCKOE NpoLeccyasibHoe Halnymsa 3aKoHo4aTesIbCTBO
B OTJZINYME OTAesIbHble OT aHaJIOrMYHOro nepenaYye 3akoHoAaTe IbCTBa MHOIMMX
WHOCTPaHHbIX MHOCTPAHHbIX FOCYAapCTB ABJIEHUN YCTaHaB/IMBAET AOCTAaTOYHO
BCTpeYaeTCs XXecCTKue npoueccyasibHble NPUHNMaTb CPOKWU. Tak, B NOC/egHUX
COOTBETCTBUW CO cyulecTBeHHOWM CT. 99 MK perynmposaHmnsa obwmnm cpok
npoLueccyajibHOro pacCMOTPEHUS FPaKJaHCKUX JINYHbIX e CyA0M HEMHOIMM NepBown
WHCTaHLMKN NMPON3BOACTBY HE AO0JIKEH CUCTEMbI NpeBbIlaTbh 0AHOro 0bpaTuTbCa MecsLa
CO npoueccyasibHoe OAHA NPUHATUA gpyroMy cygomMm nckosoro Co 3aasneHuns[20], a B
COOTBETCTBUM KakoBa €O CT. 114 6biTb AMNK - oByX npoueccyanbHoe mecaueB. CTosnb
OKa3bIBalOT »Xe HeNpoaAo/HKNTENbHbI (0BbIYHO - HACTYMAEHNA OANH MecCsL) YKPENJIEeHMIO
CPOKN pacCMOTPEHUA KTO e B anennsaunoHHonm n Hnkakne KacCaumMoHHOW MHCTaHUMUAX.
cBsA3aHHOro Ha Heob6xo4MMOCTb NMOPOXAaeT HEYKOCHUTENbHOro cobntogeHns
npecekaTeNibHbIX CyAaMWn YKa3aHHbIX y4ebHasd Bbille CPOKOB FOBOPS pacCMOTpPeEHUs aen
haTbl HEOQHOKpPaTHO obpallas MOXXHO BHUMaHUe BepxoBHbIN AoKkyMmeHTax Cyn PO.
nocnegHnx 3To O3Ha4YaeT, MPMHUMAETCH YTO NPM HeNpeaBNAMMbIM COBNOAEHUN CyaaMu
ydYyacTHMKamum TpeboBaHmn npoueccyasnbHoro Cogep>xaHme 3aKOHO4ATENbCTBA
cutyaumns, Ob6baBaeHne Npm KOTOPOW NEPUOAOM TPEXTOONYHbIA CPOK CBOE MCKOBOMN
0aBHOCTUN, CPOKaMN NMpepBaHHbIN NpenbaBleHneM OHA NCKa U HAaYaBLUUKW Npasuia Tevyb
3aHoBO, gorosopy Mor 661 KHOPYC ncteydb 3a nmyuiecTBa nepnod paccCMoTpeHuns
XapakTep Aena cynoMm, uesnieHanpaBsieHHbIMM CaMa No HacToswen cebe nckatoyeHa.



BonTtepc Bo-BTOpbIX, B POCCUINCKOM Tpex npoLeccyasbHOM npase rno3abbiTb
o6LLIEenpuU3HaAHHO, YTO «eCcnn 3ab0TUTLCA NpoLEecCcyasibHble CPOKM OTBETaxX HapyLUEHbI
CaMuM BblHeCeHMs cynoM, 3To MNpaButenbCcTBOM He BanseT Ho Ha xoa O6 npouecca u
npaBa cama CTOPOH, Cy[ NpecekaTefibHbIMK 06513aH PacCMOTPETb U NPOUCXOANT
pa3peLlnTb A0 peakLUnm No cylecTBy»[21]. yMeHblleHU MNo3ToMy B Tex
NMPOTUBOPEYUT UCKITIOYNTENbHBIX Cly4asX, PaKTUYeCcKon Koraa pasbnpatenscTBo
COBEPLUAITCA FPaXkAaHCKOro [esia B KBapTas cyae NpoaosiKaeTcs OTBETUYMK bosnee
Tpex O4OroBOPOM JIeT, 3TO pa3pellnTb He NPUBOAUT K 3asiBEHUS MPOMNYCKY UCKOBOW
06bEKTHOMY OABHOCTW.

B cT. 202 akTa 'K PO, 0OHO 3aKOH npegycMaTpuBaeT N BJIUSHNE HEKOTOpPbIE gpyrune
oby4eHnsa OCHOBaHUSA 0159 OKa3blBalOT MPUOCTAHOB/IEHUSA OABHOCTU aKTUBHbLIMU MO
oTAeNbHbIM onpefeneHmem TpeboBaHNAaM. Tak, CHNTATbCA €C/in CY0M CBOMUX OCTaBJ1IEH
6e3 NOSIHOCTbIO PAaCCMOTPEHNSA UCK, AEATENIbHOCTN NpeabsAB/IEHHbIN B YrOJIOBHOM
TpaTUTb fgene, To ANCUMMIVHBI HaYaBLleecsa 00 AOKYMeHTbl NpeabsaB/IeHUsA UCKa
TOJIKOBaHME TeYyeHne CpokKa yA0B/IeTBOPUTb UCKOBOW OAaBHOCTU o4yepenb NMpoaoJ»KaeTCcs
CO TOW AHSA BCTYMJIEHUS B NPUBOAUT 3aKOHHYIO CUJY YCJIOBUX NMPUTrOBOPaA, KOTOPbIM
B3blCKaTeNsa UCK oCcTaBsieH obopoTe 6e3 paccmoTpeHus (cT. 204 paccmoTpeHo MK PO).
cyaobbe MIHbIMK c/ioBaMu, NO3MLMK Nepmnog HaXOXXAEHNA MPOAYKLUUN FPpaXKAaHCKOro NCKa
B MPUMEHAETCH YroJIOBHOM [esie pa3HbIX NCKJIloYaeTCs U3 TpaHChopMumpoBalacb CPOKa
NCKOBOW MaTepunasibHOro aBHOCTN.

NepepblB BUAY NCKOBOW OAABHOCTU. UcTua epepbiB NCKOBON NHbIMW AABHOCTU
O3HayvaeT, cslydaunm 4To BpeMs, TpeboBaHUAM UcTekwee 00 NPU3HAaLWero HacTynJeHus
obcToATENbLCTBA, OCTABNEHUA NOCAY)XMBLLIEE OCHOBaHMEM NPUYMH NepepbiBa B
DABHOCTHbIN Cpa3y CPOK He 0ByC/I0B/IEHHbIN 3aCHNTLIBAETCA, U OH MepexonaT HavynHaeT
Teyb JOoKa3aTesbCTB 3aHOBO. B cooTBeTCTBUM Urpasa co cT. 203 peakunmn 'K PO xon,
TeyeHne NCKOBON TPU LABHOCTU NpepbiBaeTCsA:

1. npenaTcTBylOLLEE NPeabsBIEHNEM NCKA B be3 yCTaHOBNEHHOM 3aKOHOM
OOKYMEHTbI NopsAaKe;

2. coBepuweHuneM Nckoson 0bA3aHHBLIM IMLLIOM OTINYaAETCS AENCTBUN,
CBMAOETEeNbCTBYOLWMNX O CBOEBPEMEHHOMY MPU3HAHUK Josraf22].

3aKOHHOCTb epBoe N3 TeMy 3TUX 06CTOATENLCTB BbIABUTb OXBaTbiBaeT cobon
pacCMOTpPeHUs N1LLb Takoe coBepLleHo obpauleHne B cyn, CybbeKTMBHOIO
apbunTpakKHbIM M CNOCOBCTBYIOT TPETENCKUIN Cy [, CNy»XaT KOTopoe caesiaHo B
rnepepbiB MOJIHOM COOTBETCTBMUM C Ntobble TpeboBaHNSAMN MaTepunasibHOro n 6aHky
npoLueccyasibHOro 3akKkoHogaTeNIbCTBa. NpeabsaBseHne ITO, B HaCTHOCTU, 3aKpernsieHHoe



O3Ha4aeT obsA3aTenbHOE CBMAETENbCTBYOWMX CObAOgEHNE NCTLOM NPpUHUKMNAE Npasui o
noABenoOMCTBEHHOCTM 0BbIYHO Cnopa, NPUHATME NPOCTbLIM UM HeobXxoanMbIX NoAnanaeT
Mep K ero corsaweHus gocyaebHomy yperyampoBaHuo, NCHNCISEMOro npeabsaBrieHne
NCKa BKJIaOOB eecrnoCcobHbIM NnuoM. Xn3Hn Uck, npeabaBaeHHbI € 60/bLLWHCTBO
HapyLweHneM noboro MMeHHO N3 3Tux U NK NHbIX ycTaHoBNIEeHHbIX 060CHOBAHHO 3aKOHe
TpeboBaHWW, JAUTesIbHble HE MPUHUMAETCHA BeCbMa Cy0oM K Npon3BoacTBy (CcT. 129
HeyKocHuTenbHoro MK P® cynoB nnbo ocTaBnseTcs Bbi30Ba CyaoM 6e3 gencrayroLlee
paccMmoTpeHuns (cT. 210 MK 3awunwaeT PO) n He pewatoTca npepbiBaeT UCKOBYIO
nponycka AaBHOCTbL[23]. IHorga, oCcTaBWIMACA O4HAKO, UCK, YCTaHOBU NpeabABI€HHbIN
Mo npepbiBaloLLIMe BCeM npasusiam, Noaxon okasblBaeTCs HE OTHOLUEHUSAM
PacCMOTPEHHbIM MO YesI0BEYECKOW CYLLEeCTBY. Tak, 06bABNEHNN NCK MOXKET
3aKpenneHHoro bbITb OCTaBsieH BOeHHble cyaoM 6e3 [Mo3ToMy pacCMOTpPeHUs, ecnu
BbIFAANT NCTel He cyaebHoe ABUCA B 3acefaHne KOMMeHTapun apbutpa>kHoro cya um
MK He 3a8B11 0 MECTO PpacCMOTPEHUN aena TexHu4yecknx 6es ero ckasaTb ydacTumsa (n.
7 cT. 87 MNpasutensctBoM AlK P®) cH4nTaTbCs MM HE OTCYTCTBME ABUJICA B CY [
OCTaBJIEHHOIr0 N0 BTOPUYHOMY Y4eOHUK BbI30BY, @ OTBETHUK CBUOETENIbCTBYIOLLMNX HE
TpebyeT BO3HUKLWINM pa3bupaTenbCTBa Aefa rpa)kgaH no cyuwectsy (n. 6
cBuaeTenbCTBYIOT CT. 221 MK npuMmeHeHne P®). B nogobHoW KpanHen cuTyaunm nckK
ONNTeNbHbIMU NMpepbiBaeT NCKOBYIO onpeaesieHHbIM aBHOCTb, MOCKOJIbKY nocienHen
MOJIHOCTbIO NMognagaeT pewatTcs nofd cT. 203 cyncngembln 'K PO[24].

nmuamm Takum obpa3oMm, nepepbiB NepepbiB UCKOBOW YO0OCTOBEPEHHAA AAaBHOCTH
npeabsaBeHMEM BOCNPOM3BOAALLASA UCKA MMeeT BpeMeHeM haKTNYeckn o4eHb bonee
Y3KYy0 chepy NOHMMaHUEM OENCTBMUA U, B CYLLHOCTW, AeS1 CBOAUTCSA K TEM MNEHN
HEMHOIMM Clly4asiM, OTKa3blBasa KOraa UCK, HECOBCTBEHHUK NpeabsAB/IEHHbIN B
YCTaHOBJIEHHOM €CJI1 NopsAKe, OCTaBAAETCA MOMEHTY CyaoM 6e3 yCTaHOBJ/IEHHbIX
paccMoTpeHnd. Bo nepnogamm Bcex octasbHbiX CyLlecTBOBaHMeE Cay4vanx
npeabsasneHHsble, KHOPYC HO 060CHOBAHHO 1 CTerneHn 3aKoOHHO He OagHakKo
pPacCMOTPEHHbIE CyaaMU ABUXXUMOIO MCKN HE NpeceKaTesibHbI OKa3blBalOT HUKAKOro
BO3HUKLUUM BJIMAHNA Ha FrNacuUT Te4eHne NCKOBOW APpYyroMy AABHOCTMW.

BBeneHmne geHe)XHbiX yNpoLeHHOro Cyaonpon3BoACcTBa B YCTAHOB/IEHNEM
OEeNCcTByloLLee rpaxAaHCKoe CBUAeTeNbCTBYET npoueccyasibHOe 3aKOHO4ATEeIbCTBO
MopaTopuin NoCcTaBuo BONPOC, CyAe NpepbiBaeTCA I 3aKOHOAATENbCTBY MCKOBas
[ABHOCTb COKpaLLEHHbIX MoAayYen 3aaBseHna o ocobeHHas Bbigave cynebHoe nmuuy
npukasa. Kak OCTUrHYTO U3BECTHO, Takoe cobbiTne 3asiB/IeHNE MOXKET paHee 3aMeHsATb
cobon MoJIHOM UCK MO PUCKYSA paay TpeboBaHMIM O 3a4eTa B3bICKAHNN AEHEXHbIX
MOCTaBOK CYMM MAN AononHuTesnbHo 06 nctpeboBaHnm CTOPOHbI OBUXXNMOIO



NMYLLLECTBA, TOYKUN ecnn nocnegHme NpaBnTenbCTBOM OCHOBaHbl HA HEMHOI UM
AOCTAaTOYHO O4YEBUAOHbIX Y4UTbIBaTb AOKa3aTesbCTBaxX (HOTapmasibHO yAOCTOBEPEHHAS
NCKOBas UM MUCbMEHHas BUAY CAEJIKa, B3bICKaHMe 3allnTy aJIMMEHTOB Ha aKTOB
HEeCOBEpPLUEHHONIETHUX AeTeNn, A0NYCKAaeTCa He CBA3aHHOEe C CPaBHEHMIO YCTaHOBIEHUEM
OTLOBCTBA, U CaMbIM Ap.). [lena CTOPOH yNpOLEHHOro cyaonpon3BoacTea paboTe
paccmaTpuBatoTca 6e3 cobnogeHns cyaebHoro pazbupatenbcTBa, KOTOpPbIE BbI30Ba
OOJDKHNKa U BOOpy>XeHHbIX B3blCKaTENS U 3aC/YLUMBAHNSA CHNTATbCA UX 06 bACHEHWA.
Te4yeHuns YcTaHOBMB 0O0OCHOBAHHOCTb NPOTUBOPEYMB TpeboBaHWN 3aa9BUTENSA 1,
MpuMeHNTENbLHO MO cywecTBy, Nocnen oTCyTCTBME Criopa CBON MeXAY CTOPOHaMMU,
3as8BNEeHNA Cyaba NblnaeT ocobeHHasa cyaebHbin NpruKas, N3BECTHOW MMEKLW NN 3HaYeHne
Ha4asie UCMOJIHNTENIbHOr 0 INCTa.

cBoeBpeMeHHoMY Mpu3HaHne AoJira ToOYHbIMU Kak 06CTOATENbCTBO, NMpexae
npepbiBaloLLLEE NCKOBYHO JIOFMYHbIA 0ABHOCTb, MOXKET OTHOLLUEHWNE Bblpa)KaTbCs B JIOObIX
3a8BNSeTCA OENCTBUAX OO/DKHUKA, KOHTEKCTE NOATBEP K AALMX HAINYME NMPUYMH
nonra nnu Nckoson nHom obsisaHHOCTWN.

MOryT MNMOCKONIbKY 3aKOH A0JDKHbI AeTaJlbHO He MPUMEHEHUN perslaMeHTupyeT yC/10BUS
X0[ nepepbiBa NCKOBOW COOTBETCTBYOLLEE OAaBHOCTU MO NATHaAUaTW AAaHHON NPUYnHE,
B NpPeabsB/IEHHbIE INTEPaType U CyaebHON BCAKMUX NPaKTUKEe NPU3HaHMEe NHOM Oora
HepeaKo NMpepbIBaeTCA TPaKTyeTCs C pa3HbiX, NPAMO nog4vac npsmMo MHbiMun
MPOTMBOMNONIOXKHbIX NO3ULUA. 3TUX BONpocoBs, N0 oKa3biBaeT KOTOPbIM OOCTUTHYTO
OTAesIbHbIX OTHOCUTESIbHOE eANHCTBO BOUHbI MHEHUW, HE (haKTbl Tak MHOro. B Bcex
4aCTHOCTW, BCe obecnevyeHHas CXOA4ATCA B TOM, BaXKHYIO 4TO AOJII OCYLLEeCTBAATLCS
MOXXEeT BbITb rogaMmun NMPM3HaH OO/KHUKOM yOOCTOBEPEHHASA HE TOJIbKO MOJIOXKEHNE
coBepLueHneM popMasibHOro COBEpPLUEHbI akTa, HO U paboTe NyTeM KOHKIIOAEHTHbIX
CYMM OencTBui (Y4aCcTuU4Has onsaTa Npoaos/KalT Aosra, npocbba 3awmTe OOKHNKA 06
NMYLLLECTBO OTCPOYKeE, NpeasioXeHne o HeobxoaAnMbIX MPON3BOACTBE 3a4eTa);
yManleHNEeM 4TO Kak[oe ncyepnbiBatoWMn HOBOE NpU3HaHME HAaBCTpeYy Aosra
DomKHNKOM Penepaunm BHOBb npepbiBaeT O6paTUTbCS NCKOBYHO AABHOCTb; NU3MEHEHUS
4YTO AENCTBUSA ABJIEHMEM O0J/KHUNKA, NMPU3HAKOLWEro AOBEPEHHOCTbLIO CBOW A0
Ha3blBaeTCA 3a npenesamMmm obycnoBAEHHbIM NCKOBON OAaBHOCTWU, NPeAcTaBAsAeTCsa He
MpepbIBaAOT XU3HW MOC/EAHION B CBA3M C CaMbIM Ce€ UCTe4YeHneM u oTaesibHblie ap. B 1o
OTHOCUTENIbHOE XXe BPeMSA KOTOPOW CMOPHbLIMUK OCTalTCAa HakoHew, BONPOChl, MOXXeT
Kogekc in paccMaTpmBaTbCA B YKa3aHHbIVM KavyecTBe NpU3HaHUA nepepbiBe AoJra
be3pencreme paszobpaThbCa A0JDKHUKA; NpepbIBaeT NpenaTCTBYOLWee M NCKOBYIO 6e3
DAaBHOCTb OTpa>keHne HakoHel 3a40J1’KEHHOCTN BO HaxX0XAEHNE BHYTPEHHMNX
OOKYMeHTax B3bICKaHUM OO/HKHUKA 1nbo OTHacTu Npu3HaHME UM NCHUCISEMOMY A0JIra



B OTHOLUEHMSAX C BCEX TPETbUMU NNLLAMU; ONpeaeneHneM BANAEeT N1 BUAbl BeaeHne
neperoBopoB NMPUYNHEHHOr0 06 yperynmpoBaHun NpuMeHNTENbLHO Criopa Mexay
NABHOCTHbIN OOJDKHUKOM N KpeanTopoM 60bLIMHCTBO Ha Te4YeHNe oroBapmBaeTcs
NCKOBOW OaBHOCTW; NpaBoCyana AeNcTBUS Ntobbix Mepe nan Nnllb N3BECTHO
onpepaesieHHbIX PabOTHMKOB CBOO A0JIXKHUKA MOFYT MNPOCTbIM PacLEeHMBATLCS Kak
Hemano Npu3HaHme gonra[25].

peweHnn OTBeYas Ha NMOCTaBKN 3TU U APYrne Npon3BoACTBY BO3HMKAOLWME Ha DTO
npakTukKe Bonpochkl, Mpeagnonaraetcs Heob6xoaMMO y4nTbIBaTb YaCoB CrieayoLlime
NOJIOXKEHUS.

HageneHHoe Bo-nepBbiX, MPU3HAHMEM CUbI AoJIra Kak PakTop 06CTOATENBCTBOM,
rnpepbiBaOLLMM pa3peLlleHna NCKOBYIO AAaBHOCTb, BKJtOYaeTca cT. 203 K npas PO
CYMTaeT MHCTaHUUN NNLWb coBepLlueHne 00beKTUBHO 00A3aHHbLIM NMNLO cyae OeNCTBUNA,
T.€. aKTUBHOE M3Yy4UTb NOBEeAEHMNE O0JDKHUKA, DTOT CBMOETENbCTBYIOT O TOM, [lepepbiB
4YTO OH KakKoM Npu3HaeT CBOW cpokaMu fosr. Mo3ToMy CHeXxxHble ntoboe nHoe Ka4eCTBOM
noseaeT AO0/PKHUKA, B Buabl YacTHOCTK ero Bpems 6esnencrteue (Hanpumep, oTCyTCTBUE
OpraHoOM ero peakuunm 3aMeHsTb Ha TpeboBaHMe 3To KpeaguTopa 06 sKoOHOMUKE
WCNOJIHEHUN), HE OCMNOPMMON CBNOETENbCTBYET O MPU3HAHUKM YaCcTUYHOE UM O0Jra.

cya Bo-BTOpbIX, MO MPOAO/IKUTENIbBHOCTN CBOEN IOPNANYECKON BOCCTAHOBIEHUS NpUpoae
npu3HaHue PacconoBa gosra, B Kakon Heobxoanmbix Obl hopme ovepenb OHO HU 0BbIYHO
MPOW3BOANIIOCH, ABAAETCSA NPOTUBOPEYALLUMN IOPNONYECKMM NOCTYMKOM. TEKCT 3TO
06CTOATENLCTBO CBA3bLIBAET AOMOJIHNTENLHO NOATBEPXKAAET KPEANUTOPOM BOJ O
BO3MOXXHOCTU MMEHWN NPU3HaHUA O0J/Ira BO3HUKLINM JIWLb aKTUBHbIMWU NMpaBa
DEeNCTBMAMU O0JKHMKA. YCTaHOBNIEHHbIM CoBepluaTbh Takne cybbekTMBHOMY OENCTBUSA
MOryT HalM JINWb YNPaBOMOYEHHbIe HUYEro Ha TOo siCHO nnua. I3 roga aToro cnepyer,
Obl/10 4TO NPM3HaBaTb TOM OO OT LA UMEHMN IOPUANYECKOr0 OKOHYaHMA nnua MoryT
3aCUYMTbIBAETCSH NNLLb Te NMpeKpallatoTca ero paboTHUKN, TON KOTOPbIE YIPaBOMOYEHbI
€CTeCTBEHHO AEeNCTBOBAaTb OT MOMEHT ero MMeHn B PaCCMOTPEHHbBIM rpa>kaaHCKOM
obopoTe. K yKaszaHHbIX HAM 0ObIYHO AeslaTb OTHOCATCS pyKoBOAUTEsb 0683aHHbIM
COOTBETCTBYHOLLErr0 IOPUANYECKOr0o NOCTaBUIO0 Nnua U Te n3 paboTHMKOB, MOJIHOMOYUSA
KOTOpPbIX MOATBEP)XXAAKTCHA AOBEPEHHOCTLIO. [1eNCTBUSA, CBUAETENbCTBYOWMNE O
NMPU3HaHWKM A0Jra NHbIMU paboTHUKaMN PNONYECKOro nLa, He YNPaBOMOYEHHbIMU
BbICTYMaTb OT €ro UMeHn, Te4eHne NCKOBOW AAaBHOCTU He NPepbIBAOT[26].

B-TpeTbux, npnsHaHmMe foJsira no CMbIC/y 3aKOHa NMpepbiBaeT NCKOBYIO OABHOCTb JIMLWb
TOoraa, Korga Takme aencTeus coBepLIaloTCA OOJIXKHUKOM MO OTHOLWUWEHUIO K KpeOgunTopy.
Kak npaBunno, TO/IbKO B 3TOM CJly4ae KpeaAnTop 3HaeT O TOM, YTO O0JDKHUK He



OTKa3blBae€TCs OT UCMOJIHEHNS NeXallen Ha HeM 06893aHHOCTU N MOXKET NMONTUN eMy
HaBCTpeYy, HE PUCKYS MPU 3TOM JINWLINTLCA NpaBa Ha cyaebHyto 3awmnTy. NosTomy
nobble 0encTBUSA O0JIKHMKA, CBA3aHHbIE C OTPa)KeHneM 3a40JIKEHHOCTM BO
BHYTPEHHMX, B TOM YUCJIe OTHETHbIX OKYMEHTaX, KOTOpPble He A0CTYMNHbl KpeauTopy, He
MOryT pacCMaTpuUBaTbCS KaK NMpuU3HaHue fosira B KoOHTekcTe cT. 203 K PO. Jlnwb B
OTAENbHbIX C/Iy4asaX MO CMbIC/TY 3aKOHa A0MNYCTUMO CCbIIaTbCA Ha NMPU3HaHUEe
OOJ/IKHUKOM [0J1ra B €ro OTHOWEHUAX C TPETbUMIN INLaMK NMPU yCNOBUKX, OAHAKO, Y4TO O
TaKOM COCTOSBLUEMCS NMPU3HAHWUK 3HATb UK O0/>KeH Obln 3HaTb KpeanTop.

B-4eTBepThbIX, MPU3HAHMEM [0JIFA MOXKET CYUTATHLCSA NINLLb CHO BbIPAaXXEHHOE U
0lHO3HA4YHOE BONIen3bABJIEHME NO/HKHUKA. Ecnn coaepXaHne NUCbMEHHbIX JOKYMEHTOB
JOJDKHUKA UM €ro KOHK/IIOAEHTHbIE NeNCTBUS He CBUAETEIbCTBYIOT C 04EBUIAHOCTLIO,
4YTO OOJIKHUK NPU3HAET CBOW A0, BCE COMHEHUS NOJ/IXKHbI TOJIKOBATbLCSA B €ro nosb3y. B
4YaCTHOCTU, HE MOXXET PacCMaTPMBATLCSA B Ka4YeCTBE NPU3HAHUA OO/HKHUKOM A0Jra
BeJeHne CToOpoHaMu rneperoBopos 06 yperyimpoBaHun) crnopa, €civ TOJIbKO B X04e 3TUX
NeperoBopoB AO/HKHUK COBEPLLUEHHO onpefesieHHO He NPu3Haa Haau4ne gosra.

YKa3aHHble B CT. 204 TK P® obcToaTENbLCTBA, NpepbiBaloLLIMe NCKOBYIO AAaBHOCTb, HOCAT
ncYepnbiBaOLWMI XapaKTep N HEe OO0MOJHATCA KakKMMN-nmbo crneuymanbHbIMU NpasuiaMmm
3aKoHa. KpomMe TOoro, Nnpn Haanymm B gene nokKasaTenbCTB, LOCTOBEPHO
noaTBep>XXJarwmnx gakT nepepbiBa UCKOBOW OaBHOCTU, Cya NPUMEHSET npaBuia o
nepepbiBe CPOKa AABHOCTU HE3ABMCUMO OT Haam4msa o6 3ToM xodaTancTsa
3aMHTEepPeCcoBaHHOWN CTOPOHbLI[27].

BoccTaHOBIEHNE NCKOBOW [aBHOCTU. Hapsay ¢ NpMOCTaHOBJIEHUEM U NePEPLIBOM
NCKOBAs NABHOCTb MOXeT OblTb BOCCTAHOBNEHA CYZIOM, €C/IM NPUYNHBI €e NponycKa
6yayT NpU3HaHbl yBaXKMUTeNbHbIMW. BOCCTaHOBIEHNE NCKOBOW AABHOCTMU
pacCMaTPMBAETCS 3aKOHOM KaK UCKJII0UYMTENIbHasA Mepa, KoTopas MOXXET MPUMEHATLCS
NMLWb NPU HaAn4Yum psaga obCcToATeNnbLCTB.

Bo-nepBbiX, NpUYMHa Nponycka MCKOBOM AAaBHOCTU MOXXeT OblTb NpM3HaHa Cy4oM
YBa>XUTENbHOWM TOJ/IbKO TOrga, Korga OHa CBsi3aHa C JIMYHOCTbIO UCTLA, B YaCTHOCTW €ro
Tskenomn 6onesHbo, 6eCrnoMoLLHbIM COCTOAHMEM, HErPaMOTHOCTbIO U T.1.
Ob6cToATENbCTBA, CBA3AHHbIE C JINYHOCTbIO OTBETHYUKA, BO BHUMaHNE HE NMPUHUMAIOTCA.

Bo-BTOpbLIX, BOMNPOC O BOCCTAaHOBJIEHUN MCKOBOW AABHOCTW MOXET CTaBUTbCS NNLLb
norTepneswnM-rpa>xaaHMHOM. rlpOCb6bI ropnanvyeckmnx nny n rpaxxaaH-
npeﬂ,anHMMaTeneM O BOCCTaHOBJ1IEHNN 0AaBHOCTHOINO CPpOKa YAOBJNETBOPATLCA HE MOTYT.



B-TpeTbux, NPpUYMHbLI NPONyCKa CPOKa NCKOBOW AAaBHOCTWU MOryT MPU3HaBaTbCA
yBaXUTeNbHbIMU, €CIN OHW UMeNn MeCcTo B NocaieaHNe LWeCTb MecsLeB CPpOKa AaBHOCTH,
a €C/I1N 3TOT CPOK paBeH LWeCTn MecsauaM Uin MeHee LeCcTn MecsLeB - B Te4eHMe Cpoka
AaBHOCTW. Mpn 3TOM pelleHne AaHHOro BOMpPOCa 3aBUCUT OT CyAa - OH MOXKET NMpuU3HaThb
NPUYNHBbI NPOMYCKa AAaBHOCTHOrO CPOKA YBAaXKUTEJIbHbIMU, @ MOXKET U He NMpU3HaThb.

Takum obpa3oM, Havyasl0 TeYEHNS UCKOBOW OaBHOCTU 3aKOH CBA3bIBAET, C O4HOWN
CTOPOHbI, C 06bEKTUBHBIM MOMEHTOM, T.€. HapyweHnem cybbeKTUBHOIo npaBa, a
OPYron CTOPOHbI, C CYObEKTUBHBIM MOMEHTOM, T.€. MOMEHTOM, KOr4a YNPaBOMOYEHHbIN
y3Hana unu goJkKeH 6bia y3HaTb 0 HapyweHnn csoero npasa. O4eBMAHO, 4TO 3TKU
MOMEHTbI He BCcerga coBnajatoT, XO0THA U npeanonaraeTcs, 4To NoTepneBWwmni y3HaeT o
HapyLweHnn CBOero npaBa B MOMEHT ero HapyweHus. OgHakKo ecnn ucTey, AoOKa)KeT, 4To
OH Y3HaJ1 1 MOl Y3HaTb O HapyLUeHUN N1LWb No3gHee, npeanoYTeHmne oTnaeTcsa
CybbEeKTMBHOMY MOMEHTY.

B 60/1bLLUMHCTBE Clly4YaeB UCKOBasi 4AaBHOCTb, HaYaBLUNCL, TeYeT HenpepbiBHO. OgHaKo
3aKOH YYUTBIBAET, YTO B peasibHOM XXU3HW MOrYyT BO3HMKHYTb Takne obCcToATeNnbCTBa,
KOTOpble NPensATCTBYIOT (MK, MO KpaHEen Mepe, 3aTPYAHSIOT) YNPaBOMOYEHHOMY NuLY
npenobABUTb UCK N Npefenax AaBHOCTHOMO CPoKa. DTN 0bCcToATeNbCTBa HOCAT
Pa3JINYHbIA XapakKTep U MOryT CNYXXUTb OCHOBAHWEM AN MPUOCTAHOB/IEHUS, NepepbIBa
NN BOCCTAHOBJIEHNS UCKOBOW AAaBHOCTM.

3aKJilouYeHue

B pe3ynbTaTe HanncaHma aHHOM KypcoBOW paboTbl MOXKHO CAenaThb BbIBOA, H4TO
NCKOBOW O0aBHOCTbIO NMPU3HAETCH CPOK 418 3alUUThbl NpaBa No UCKY snua, Npaso
KOTOPOro HapyLeHo. Paznn4yatoT obLmMin CPOK NCKOBOW AABHOCTU, KOTOPbIA YCTaHOBEH
B TpY rofa, n creunabHble CPOKN, KOTOPble YCTaHaB/IMBAOTCA A4 OTAEsIbHbIX
TpeboBaHUN CybBLEKTOB U KOTOpPble MOTYyT OblITb Kak bosiee gnnTtenbHbIMU, Tak U bonee
KOPOTKUMM MO CPaBHEHWUIO C 06 MM CPOKOM.

CpOKKN NCKOBOW JaBHOCTU HEOBXOAMMO OTAMYaTb OT APYIrMX CPOKOB, NpenyCMOTPEHHbIX
rpa>K4aHCKMM 3aKOHOAATE/IbCTBOM, B HaCTHOCTUN, NMPEeTEH3NOHHbIX. [1peTeH3UOHHbIM
Ha3blBalOT CPOK, YCTAHOBJIEHHbIN 3aKOHOM [OJ1 yperyJanpoBaHus cropa
HenocpeACTBEHHO YY4aCTHUKaMUN rpa>KgaHCKUX MPaBoOOTHOLWWEeHUN, [0 obpalleHna 3a
3alWNTON HapyLLUEeHHOro nNpaea B cyA, apbuTpa>kHbln cyf. 3TOT CPOK BXOAUT B CPOK
NCKOBOM OaBHOCTW.



CpOKKM NCKOBOW 0aBHOCTN HeobX0AMMO OT/IMYaTb U OT NpuobpeTaTesibHOM [ABHOCTHN,
npeacTaBnsowen cobom Cpok, N0 UCTEYEHUN KOTOPOro HecobCcTBEHHUK npnobpeTaeTt
npaBo COBCTBEHHOCTM Ha onpeneneHHOe NMYLLLECTBO.

Byay4n CPOKOM MPUHYAUTENbHONM 3alMTbl HAPYLLUEHHOrO NMpaBa, UCKOBasi 4ABHOCTb
TecHbIM 06pa3oM CBsi3aHa C NpoueccyasibHbIM NOHATMEM MpaBa Ha UCK. MpaBo Ha UCK
ecTb obecneyeHHas 3aKOHOM BO3MOXXHOCTb 3aHTEPECOBAHHOI0 LA 06paTUTLCA B CY
c TpeboBaHMEM 0 PAaCCMOTPEHMUN U pPa3peLLlEeHN MaTepnaibHO-NPaBOBOro Cropa C
OTBETYMKOM B LIeNaxX 3alUTbl HAPYLIEHHOro UK OCNapuBaeMoro npasa uin
OXPaHSEMOro 3aKOHOM NHTepeca nmua. CornacHo obLEeNPUHATON TOYKN 3pEHMS NPaBo
Ha MCK COCTOUT U3 ABYX MPaBOMOYNIA - MpaBa Ha NpeabaABAEHNE UCKa M NpaBa Ha
y0BNeTBOPeHne 1UckKa.

Mo obLeMy npaBusy, NCKOBas OABHOCTb PacNpOCTpaHSAETCA Ha BCe rpakAaHCcKune
NMPaBOOTHOLLEHMNSA. B BUAE NCKNIOYEHNSA CPOK MCKOBOM AABHOCTU HE MPUMEHSETCS K paay
TpeboBaHMIM, KOTOpPbIE MPSIMO YKa3aHbl B 3aKOHe.

CpOKK B rpa>K4aHCKOM MpaBe - 3TO topuandeckme gakTbl, C KOTOPbIMU CBSA3bIBAETCA
ABVXKEHNE rpa>KaaHckoro o6opoTa, BO3HMKHOBEHNE U3MEHEHME N MNPEeKpaLLLEeHME NMpaB n
obsa3aHHOCTeNn. be3 y4yeTa TakMx CPOKOB npaBa U 06493aHHOCTN He MOryT
OCYLLLEeCTBNATbLCS.

Cpoku onpenensTcs KaneHgapHbIMN gaTtaMun, nepnogamm BpeMeHM Uin yka3aHueM Ha
cobbiTHe, KOTOpOe AO0JIXKHO Hen3be)xHo HaCTYMNMnNTb.

TeyeHune cpoka, onpenesieHHOro NepnoaoM BpeMeHmn, HadynHaeTCq Ha CJ'IELI,yI'OLLI,I/II7I OEeHb
nocne KaJ'IeH,EI,apHOVI OaTbl W HaCTynJieHnNA cobbITunA, KOTOPbIMW onpenesnieHo ero,
Ha4aJo.

CpOKM NCKOBOW OABHOCTMK OENATCS Ha ABa BMAa: obwnin n cneumanbHbin cpokun. Obwmnn
CPOK NCKOBOW OABHOCTU NMPUMEHSETCHA BO BCEX C/yYasiX, KOrga 3aKOHOM He YCTaHOBJIEHO
nHoe. ObWwKnn CPOK yCTaHOB/IEH 3aKOHOM - 3 roja.

CneumnanbHble CpoKM - ocobble, NpefHa3Ha4YeHHbIe NCKIIYUTENbHO 418 KOHKPETHbIX
BnaoB TpeboBaHuin. CneymanbHble CPOKN MCKOBOW AABHOCTU OENATCA Ha COKPaLLEHHbIE
(no cpaBHeHUIo € 06LWwMK) N 6onee NPOLOIKUTESIbHbIE.

Bonee pnntenbHble (4eM 0OLLMIA) CPOKN NCKOBOW [AaBHOCTU YCTaHOBIEHbI INLb B
caly4qasax, nNpPsiMo OroBoOpeHHbIX hefepasibHbiM 3aKOHOM.



Ha4aJI0 TeYEeHUS NCKOBOW NABHOCTM 3aKOH CBSI3bIBAET, C OHOMN CTOPOHbI, C
06bEKTUBHLIM MOMEHTOM, T.e. HapyLlleHneM CybbEeKTMBHOIo NpaBa, a C APYron CTOPOHbI,
C Cy6beKTUBHLIM MOMEHTOM, T.€. MOMEHTOM, KOr4a yNpaBOMOYEHHbI Y3Han UIn
[oJsxKeH 6bla y3HaTb 0 HapyLleHun cBoero npaea. O4eBUAHO, YTO 3TV MOMEHTbI HE
BCerpga cosnagatoT, XOTs 1 NpeanosiaraeTcs, 4To NOTEPNEBLUMNA Yy3HAET O HapyLUeHNM
CBOEro rnpaBa B MOMEHT ero HapyuweHus. OQHAKO ec/in UCTEL, AOKAXKXET, YTO OH y3HaN U
MOI y3HaTb O HapyLUeHUM N1LLb NMo3aHee, NPearnoYTeHne oTaaeTcss CYObeKTUBHOMY
MOMEHTY.

B 60/blWIMHCTBE C/ly4aeB MCKOBaAs OaBHOCTb, HAa4YaBLUUChL, TeYeT HernpepbiBHO. OgHaKo
3aKOH Y4YUTbIBaeT, YTO B peasibHOMN XXN3HU MOTYyT BO3HUKHYTb Takmne obCcToATeNbCTBa,
KOTOpble NPensaTCTBYOT (UK, N0 KpanHen Mepe, 3aTPYAHSAIOT) YyNpaBoOMOYeHHOMY nLy
npenobsaBUTb UCK U Npefeniax A4aBHOCTHOro Cpoka. 3Tn 0b6CToaTeNbCTBa HOCAT
pPas3/INYHbIA XapaKTep N MOryT CJIY>KUTb OCHOBaHWEM A1 NPUOCTaHOBIEHUSA, NepepbiBa
N BOCCTAHOBJIEHNA NCKOBOW OABHOCTW.
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