Copnep>xaHue:

BBEOEHWE

KypcoBas paboTa nocssuweHa npobneme opnanvyeckmx GakToB B rpa)K4aHCKOM rnpase.
MoHATME PMANYECKNX (DAKTOB, X MECTO B MeXaHMU3Me NMPaBOBOro peryampoBaHus
NHTEpPEeCyeT He TOJIbKO YYEHbIX, CNeumnanm3npyoLmxcsa B 061acTty rpaxa4aHCKoro npasa.
370 obweTeopeTmyeckas npobnema, npnyém ogHa N3 Hanbonee Ba>KHbIX.

MNpobneme wpnanNYeCcKknx PakToB yaensaeTcsa MHOro BHMMaHuA. E€ nccnenoBaHuto
MocBsLEeHbl MOHOrpadun. MNMpexxae BCero, Hy>KHO oTMeTUTb paboTy KpacaB4dumkoBa O.A.
«HOpnanyeckme hakTbl B rpa’kaaHCKOM npaBe», onybnmkoBaHHyto 1958 roay. MNMo3aHee
3Ton npobnemon 3aHuMancs B. b. icakos, onybnnkoBasLnm paboTy «PaKTNYECKUN
COCTaB B MexaHn3Me rnpaBoBoro perynuposaHus» B 1980 roay. Poxxkoson M.A. B 2006
rogy onybnmkoBaHa paboTa «ltOpuanyeckme pakTbl B Fpa>kJaHCKOM MpaBe», roe aBTop
n3naraeT CBOE BMAEHME KNaccuukaumm opnandeckmnx aktos. B paboTax Anekceesa
C.C., Tonctoro HO.K., Nohge O.C. n gpyrmx aBTopos, NCCrief0BaBLUMNX MPaBOOTHOLLEHUS,
NMeTCA pasaenbl, MOCBAWEHHbIE puanyecknm aktam. ObcyxgatoTcs npobnemMHbie
BOMPOCHI OPUANYECKNX (DaKTOB Ha CTpaHMLUax nepnoanvyeckon nevyaTu.

XoTa npobnema opugnyeckux pakTos He obongeHa BHUMaHNUEM YYEHbIX U
npakTu4ecknx paboTHMKOB, yrnybneHHoe nccnenoBaHme eé nponosKaeTcs.

3Ha4YMMOoCTb NpobsiemMbl 1 €€ ANCKYCCUNOHHbIN XapakTep 0bycnoBunun Bbibop TeMBI,
aKTyaJIbHOCTb KOTOPOW MOBbICKMACH B YC/IOBUSAX PbIHOYHOM 3KOHOMUKIN, 00y CNOBMBLLEN
KapAuHanbHOE U3MEeHEeHNe rpaXkAaHCKOro 3aKoHogaTeNbLCTBa.

Llenbto KypcoBoi paboTbl SBUIOCh UCCIel0BaHNE BOMNPOCOB, KaCaloLLMXCS opuandyeckmnx
(haKToOB B rpa)kgaHCKoM npaBe. [na OOCTUXEHUS Lenn HeobxoanumMo peLleHmne psaa
3ajay:

- pacCMOTpEeTb NOHATUE PUANYECKNX PAKTOB B FrPa>Ka4aHCKOM rMnpase;

- MPOBECTU KNAaCCUUKALIMIO loprnandecknx (hakToB, onnupasch Ha paboTbl POCCUNCKUNX
YyYeHbIX;

- N3YHNTb cogep>XxaHne n snabl Opnaon4ecKoro coctaBa.



B ,D,eVICTByI-OLLI,eM 3aKoHOOaTeNbCTBE MNOoABMNJINCb HOBbIE MNMpPpaBOBbl€ HOPMbI, NMpuaaBLLUne
ropnanyeckoe 3Ha4yeHme HOBbIM obcTosTeNnbCTBaAM, KOTOpble Heo6Xx0aAMMO OCMbIC/INTD,
onpenennTb X CYlwHOCTb, X MeCTO B MeXaHNU3Me MNMpaBOBOIro peryJmposaHnA.

KypcoBas paboTa cocTouUT 13 TPEX pa3fenos, B NEPBOM U3 KOTOPbIX N3T0XKEHDI
OCHOBHbI€ KOHLEMNuUMM no NoBoay NMNOHATUSA IOPNANYECKOro hakTa u ero mecTta B
MexaHW3Me rMpaBoBOro peryampoBaHns. bonbLWMHCTBOM aBTOPOB LOpUANYECKNN haKT
paccMaTpUBAETCA KaK XMU3HEHHbIN DaKT, C KOTOPbIM 3aKOH CBSAA3blBaeT BO3HUKHOBEHME,
N3MEHEHME N NpeKpaLleHne rpa>KaaHcKkmx npas n obssaHHocTen. B paboTe oTMeYeHbl n
NHble MOHATKSA, ChopMynnpoBaHHblie B paboTax Micakosa B.b., N0 MHEHNIO KOTOPOro
HeobX0AMMO YTOYHUTb XMU3HEHHOE 06CTOATENLCTBO, KaK IOPUANYECKN 3HAYUMbIN (haKT,
yKa3a ero couunasbHbIN XapakKTep, a Takxe Poxxkoson M.A., KOTopown nNpencraBnaseTcs
TpaAULUMOHHOE NOHATUE IPUANYECKOro haKTa C/ANWKOM Y3KUM.

Bo BTOpOM pa3aene packpbiBaeTCsa CyTb KacCUpUKaLmn Opnandeckmnx akTos,
BriepBble n3noxeHHasa KpacasuimkoBbiM O.A. nMosiBeKa Ha3ad B yroMsaHyTon paboTe, a
TakXXe nNpennoXXeHnsa no eé CoBepLIEHCTBOBaHMNIO. HY>)KHO OTMETUTb, 4TO
Knaccugpukaumsa Kpacas4ynkosa O.A. Npu3HaéTca BCEMN aBTOPaMM, KaCaBLUMMUCS ITON
npobnemsbl. NNockonbKy OoHa b6blna pa3paboTaHa Ha 6a3e gencTBoOBaBLIEro B TOT Nepuong
3aKoHOoOaTesIbCTBa, He BCE YCTAaHOBJIEHHbIE HblHE AENCTBYIOLWMNM FPakKaAaHCKUM
3aKoHO4aTeIbCTBOM topuanyeckme pakTbl B HEE BNUCLIBalOTCA. beccnopHo, Heobxoanmo
BbISABJIATb IOPUANYECKYIO MPUPOAY TakKuX (haKTOB N COBEPLLUEHCTBOBATb KJacCUPUKaLNLO
topnanyecknx GakTos.

Bo BTOpoM pa3gesie paboThl UccaenyeTcs pas3iMyHOro poaa topuandyeckne MakTbl U
onpenenseTca nXx MecTo B Kilaccupukaumu.

TpeTuin pasgen paboTbl NOCBALWEH OPUANYECKMM COCTaBaM, T.e. COBOKYMHOCTAM
topnanveckux hakToB, C KOTOPbIMM 3aKOH CBSI3biIBA€T NPaBOBble NOCAEACTBUS.
CyLLecTByeT MHOXXECTBO TaKMX COCTaBOB, KOTOpble Y4E€Hble npeasiaratoT CrpynnupoBaTh
Mo pasIMYHbIM MPU3HaKaM, C LIeJIblo He TOJIbKO TEOPETUYECKOIr0 NX OCMbICNIEHNS, HO 1
ynobcTBa NpakTUYeCKoro NpuMeHeHus.

FnaBa 1. NMNoHATHe lOpuanYecKkux (pakToB B
rpa>kgaHCKOM npase

B mencreylowemM rpaKaHCKOM 3aKOHOLATeNbCTBE, @ UMEHHO B ['pa)KAaHCKOM KoLeKkce
Poccuninckon ®epepauunn (nanee - 'K PO nnu NpaxxgaHcknin kogekc P®) otcytcTeyeT



ornpegnesieHne NoOHATUA rpnandeckoro pakTa. He comeprkasochb jierajbHOro
onpeneneHnsa NOHATUSA lPNONYEeCcKoro dpakTa U B paHe AeNCTBYOLWEM
3akoHogaTenbcTBe (MpaxaaHckmnin kogekc PCOCP 1964 roga, OcHoBax
3akoHogaTenbcTBa Coto3a CCCP n pecnybnunk 1961 n 1991 roaos).

Yoenvewmn MHOro BHUMaHUS BbISIBJIEHUIO CYLLLHOCTU IOPUANYECKNX (DAKTOB B
rpa>xgaHckoMm rnpase Kpacas4inkoB O.A. paccMaTpuBasl IOPUANYECKUN (PaKT Kak hakT
peasibHON AeNCTBUTEJSIbHOCTU, C KOTOPbIM HOPMbI AeCTBYOLEro npasa BBA3bIBAOT
BO3HUKHOBEHWE, N3MEHEHNEe U NpeKpaLleHns rpa>4aHCKoro npaBooTHOLEHUA[1].
AHaNornyHoe NoHATUE CooepXNTCsa B y4ebHnKe rpa>kaaHckoro npasa My,
BblNyuwieHHOM B 1998 roay[2l.

CxoaHOe NOHATME IpPNONYECKOro hakTa coaepXnTca B y4ebHom 1 crneumanbHON
nuTepaType no Teopun npasa. Tak, JleywmnH B.U. B y4ebHNKe No Teopun rnpasa
chopMynMpoBa NOHATUE IOPUANYECKOTO (PaKTa cnenyowmm obpasom: «KOpuanyeckui
(haKT - 3TO KOHKPETHOE XU3HEeHHOe 06CToATEeNbCTBO, C HACTYMNJIEHNe KOTOPOro HopMa
rnpaBa CBA3blBaeT BO3HUKHOBEHWE, U3MEHeHUe, NMpeKpaLleHne npaBsooTHOWEHUN»[3].
AHaNoOrM4YHOro NOHMMaHUA puandeckoro akta npuaepxxmsartca Anekcees C.C.[4],
Pacckasos J1.I1.[5] n gpyrve aBTOpbLI.

Ncakos B.b. c4en Heob6Xo0OMMbIM KOHKPETU3NPOBATb XXN3HEHHbIE 06CTOATENLCTBA U
npennoXxun lpunagnyeckumMmm gakTaMmu rnpmM3HaBaTb HE MPOCTO XU3HEHHbIe, a
KOHKPEeTHbIe couMasibHble 06CTOATENbCTBA, Bbi3biBaloLLMe B CBA3M C HOPMaMU npasa
HacTynJieHne onpenesieHHbIX NPaBoBbIX MOC/AEACTBUN, BOSHUKHOBEHWE, N3MEHEHne Uin
npekpalieHne npaBooTHoWweHNn[6]. EFo MHeHune pa3gensatoT Kypues H.I., N'optoHoBa E.H
[7].

Mo MHeHuo PoxxkoBon M.A., NOHMaHUe 1pnanyecknx pakToB TOJIbKO KakK
06CTOATENLCTB, KOTOPbIE B/IEKYT BO3HUKHOBEHNE U3MEHEHUSA NN NMPEKPaLLEHNS
rpa>K4aHCKOro NMPaBOOTHOLLEHUSA ABNSETCA «<HEOOOCHOBAHHO Y3KUM», MOCKOJIbKY 3a
npenesamMm Takoro MNOHUMaHMA OCTAlOTCS Te peasibHble XXN3HEHHble 06CToATENbCTBA,
KOTOpble «He BJIEKYT ABMXEHUA NPaBOOTHOLLIEHNSA, HO C HAMU NPaBo CBA3blBaeT
HacTynJaeHne UHbIX NocneacTemn»[8]. Poxxkosa M.A. nogaep xana no3nyuto
OO0PEBOJIIOLMOHHOINO PYCCKOro y4eHoro BacbkoBckoro E.B., KOTOpbI BblCKa3blBaJl MbIC/1b
0 TOM, 4TO Mo puanYeckum hakTom cienyeT NoHMMaTb 06CTOATENLCTBO, BEKYLLEE He
TOJIbKO ABUMXEHME NMPaBOOTHOLLUEHUS, HO U «OXpaHeHne» npasal9l.

Mo3numnsa Poxxkoson M.A. OTHOCUTEJIBHO MOHATUSA IOPUANYECKOro (hakKTa COCTOUT B TOM,
4YTO OHa K KaTeropuu ropunamnyecknx qakToB OTHOCUT Pa3JIN4HOro poaa XXWU3HEHHblIe



obcToaTEeNbLCTBA, B TOM YMUCJIE N He BO3,EI,eIZCTByI'OLLI,VIe Ha OBW>XXeHNe rpa>xaaHckKoro
nMpaBOOTHOLUEHWA, €CJZIN HOPMbI MNMpPpaBa NMpeanoycMaTpmBatloT OJ14 TaKOro Tuna
obcToaTENLCTB HacTynjaeHune Kakux-nnbo nocnencTBmnmn[io].

K npaBoBbIM lOpUANYECKN 3HAYUMbIM NOCNEACTBMAM Pa3IMYHOro poaa obCcToATeNbCTB
M.A. Po)xKOBa OTHOCUT cliegytoLlee:

1) ABM>KEHME rPaXK[AaHCKOro NpaBoOOTHOLLEHWS, TO eCTb BO3HMKHOBEHME, U3MEeHeHne
WU NpekpalleHne npaBooTHoLeHNS. Tak, AeNMKTHoe 0643aTe/IbCTBO BO3HUKAET U3
NPUYNHEHNA Bpeda; 4OroBOpHOe 0053aTe/IbCTBO MOXKET ObiTb MU3MEHEHO cornalleHnem
€ro CTOPOH; NpaBo COOCTBEHHOCTN NpeKpaLlaeTCcs YHUYTOXKEHNEM 0bbeKTa.

2) nocnencTBUsA NPosIB/IEHUSA Fpa>KAaHCKOW NpaBoCybbEKTHOCTU (B TOM 4yucne
oCyLLeCTB/IeHUA CYDbeKTUBHbIX FpaKgaHCKNX npaB 1 obssaHHocTen). Hanpumep,
Hagsiexalle npomsBeneHHoe NcrnosHeHne obazaTenscTBa obycnosninBaeT 06893aHHOCTb
npon3BeneHna BCTPEYHOro NCMOTHEHUS APYrOon CTOPOHOW 06513aTeNnbCTBa;
HeCcBOEeBpPEMEHHOE UCMNOJIHEHME O0rOBOPHON 0693aHHOCTM No3BonseT TpeboBaTb OT
HapywunTensa-ao/HKHUKa ynaaTbhl HEYCTONKK,; Becxo3aNCTBEHHOE coaepKaHme
KYJNbTYPHbIX LLEHHOCTEN, OTHECEHHbIX B COOTBETCTBUM C 3aKOHOM K 0COD0 LLEHHbIM 1"
OXPaHsieMbIM roCyapCTBOM, AOMNYCKaeT N3bATME 3TUX LEHHOCTEN NyTeM BblKyMa
rocynapCTBOM UAW MPoAaku € Ny6anYHbIX TOPros.

3) NnocneacTBUS 3aWNTbl HAPYLUEHHbIX CyObeKTUBHbLIX FPa)AaHCKUX NpaB. B yacTHOCTH,
npeabsBAEeHUE NpeTeH3nn npeacTasnseT cobon TpeboBaHMe K HapyLwnTento 0b
onpeneneHHoOM (40/XKHOM) NoBeAeHUM U B HEKOTOPbIX C/IyYasix Mpu OTCYyTCTBUM
HagJsieXkallen peakLunm Co CTOPOHbI AOJIKHMKA MO3BOJISIET B OAHOCTOPOHHEM MopsaaKe
0TKa3aTbCs OT UCMOJIHEHUS [0r0BOPa; yAoOBJieTBOpeHne TpeboBaHUin KpeanTopa,
yOEP>XKNBAOLLLEr0 BELlb HEVUCIMPABHOIO A0J/IKHWKA, U3 CTOMMOCTW 3TOW BeLLK;
3aKJIl0YEHNE CTOPOHAMWN MUPOBOW CAENKN NTNKBUANPYET Crop O NpaBe (Uan NHYo
NpaBoOBYO HeOMpeaesieHHOCTb), YCTPaHSAs TeM caMbiM HEOOXOAMMOCTb B 3allUTe Npas
[11].

Kak BUauMm, K NpeayCcMOTPEHHbIM MPaBOM NOCNeACTBUSAM OTHOCSATCS HE TOJIbKO
NBVXKEHNEe rpa>K1aHCKOro npaBooOTHOLEHNSA (ero BO3SHUKHOBEHNE, U3MEHEHMWE U
npekpaLlleHne), Ho U NOC/IeACTBUSA NPOSBAEHUS JINLOM Fpark4aHCKOMN
NPaBoCyOBLEKTUBHOCTU, a TakK)Xe NoC/eACTBUA 3alLNTbl HAPYLUEHHbIX U OCMOPEHHbIX
CyOBEKTUBHBIX FPaXKJaHCKUX MpaB.

Ham npencTtaBnsaeTcs, 4TO OCHOBAHWIA A5 TaKUX NOC/eACTBUA KaK NPOsABIeHNS
rpa>KgaHCKON Cy6BbEKTUBHOCTU M 3aLUNTbl U HaPYLUEHHbIX CyObeKTUBHbIX Fpa)KaaHCKNX



npaB HE MMeeT A0CTaTOYHbIX OCHOBAHWUI, MOCKOJIbKY MPOSIB/IEHNE FPaXKAaHCKOWN
NpaBoCybbEKTUBHOCTU, B MPUBEAEHHBIX NPMMepax, OCyLLEeCTBASETCS NOCPenCTBOM
YCTQHOBJIEHUS, U3MEHEHUSA NN MPeKpaLLeHns NpaBooTHoWeHUsS. Ha Haw B3rnsg,
HagJsiexalle nponsBeneHHoe ncnosHeHne obsisatenbCTBa OAHON CTOPOHOW N3MeHseT
cofep>XaHue CyuecTBYOLEro NPaBOOTHOLWIEHNA MeX Ay CTOPOHaMM, B YHaCTHOCTN,
npekpallaeTcs NCnosiHeHHas 0693aHHOCTb Mo nepeaaye NCNOJIHEHUS CO CTOPOHbI
NOJKHUKA U 0653aHHOCTb MPUHSATL UCMOJIHEHME CO CTOPOHLI KpeanTopa. B octanbHom
4acTu NPaBOOTHOLLEHME NPOAO0JIXKAET CYLLLECTBOBATb M UCMONIHATLCS.

HecBoeBpeMeHHOE NCNosIHEHNE JOrOBOPHOM 06493aHHOCTU N3MEHSET CyLlecTByoLLee
NpPaBOOTHOLLEHME, NPaBa KpeanTopa NMonoJsIHATCA NpaBoM TpeboBaTb ynaaThl
HEeYCTONKM, a Y HapYyLUNTENA NoABASETCA A0MNONIHUTENbHASA 06593aHHOCTb 3TY HEYCTOWKY
ynaaTuTb, ecnv oHa bblla NpeaycMoTpeHa yCnoBmaMmn gorosopa n1mbo 3akKoHOM[12].

MocneacTBMS 3alUTbl HAPYLLIEHHbIX CYObEKTUBHbIX NMPaB B BUAE YA0BJIETBOPEHUS
TpeboBaHUI KpeanTopa, yAep KNBaOLLEro BELb HENCMPABHOIO AOJKHUKA, U3
CTOMMOCTM 3TOW BELLWN NpeKpaLLlaeT NPaBoOOTHOLLEHME MexXay CTOPOHAMU, a 3aK/toyYeHmne
MWUPOBOW CAEJIKW, Ha Hall B3rNsf, eCTb AOCTMXXKEHNE COrlalleHnsl 0 NpeKpaLeHnn
ob6s13aTeNbCTBa Ha OCHOBE B3aMMHbIX YCTYTOK.

NHbIMN cnoBamu, BblaesieHHble B 0cobble rpynnbl MpaBblie MocaeacTBUsS BMUCbIBAOTCS B
Tpuaay - YyCTaHOBNIEHNE, U3MEHEHME N NPEKPALLEHNE NMPABOOTHOLLIEHWA.

Taknm 06pa3oM, Mbl HE yCMaTpMBaeM OCHOBAHUI OJ19 MHOMN TPAKTOBKM MOHATUSA
topmnanyeckoro akTa, Kak oHo 6bin10 cchopmynmnpoBaHo B paboTax KpacaBimkoBa O.A.,
Anekceesa C.C., icakoBa B.b. n noganep>xnsaetcs 60/bLLINHCTBOM Y4YEHbIX -
LUWBWUINCTOB.

B KypcoBoi paboTe Mbl NICXOAUM U3 MOHATUS IOPUANYECKOr0 PaKTa KakK XU3HEHHOr0
(hakTa, C KOTOPbLIM HOPMa NpaBa CBs3blBAa€T BO3HUKHOBEHUNE, NU3MEHEHME U
npekpaLlleHne nNpaBooTHOLLUEHUA.

B ropmnanyveckom nutepaTtype BbiCKa3blBaUCb MHEHNSA 0 HEO6X0ONMMOCTU UccnenoBaHus
COCTaBa lpNaNYecKoro pakTa, MOCKOJIbKY A1 TOro 4Tobbl BO3HUKAN NPefyCMOTPEHHbIE
npaBoM MOCnencTBUs, ABJIEHUE NN NPOLECC A0JDKHbI HE TONIbKO peasibHO HAaCTYyNnUTb, HO
M COOTBETCTBOBaTb BCEM TEM MNpPU3HAKaM, KOTOpble YCTaHOBJIEHbI HOPMOWM NpaBa
NMPUMEHNTENIbHO K NpaBoBon Moaenn obctoaTensCcTBa (Hanpumep, cM. cT. 339 MK PD)[13]



OToenbHble NPU3HAKK, CBOMCTBA, Ka4eCTBa, XapaKTEPUCTUKM NN NX COBOKYMHOCTb,
OTHOCSLLMECA K CaMOMYy peajibHOMY 006CToATeNnbCTBY, ero cybbekTam nam obbekTy, no
MHeHnto PoxxkoBon M.A., BXOOAT B COCTaB lOpPUONYECKOro (pakTa B KayecTBe ero
3n1eMeHTOB. [log cocTaBoM puagndeckoro pakta Poxxkosa M.A. NnOHMMaeT COBOKYMHOCTb
YCNOBUN HACTYNJIEHNS XXN3HEHHOro obcToaTenbCcTBa, TpeboBaHME O KOTOPbLIX BbiITEKAET
U3 HOPMbI NpPaBa 1 NPU HaAIMYNU KOTOPbIX OHO NPU3HAETCA OPNOANYECKUM PAaKTOM U
BJIEYET YCTaHOBJIEHHbIE lOpUAMNYECKMEe NOCNeACTBNA[14].

MbIC/Ib O HEOOXOANMMOCTU aHaNM3a COCTaBa IPUONYECKOro hakTa BbiCKa3biBas
AnekcaHgpoB H.l., onpenenss ero Kak «COBOKYMHOCTb MPU3HAaK0B, MPu Hann4um
KOTOPbIX COOTBETCTBYIOLLUN XU3HEHHbLIN (PAKT...A0JIKEH BJiIeYb TE€ UIN NHblE
topuanydeckme nocnencTemsa oasa auL, KOTOpbIX AaHHbIM (haKT KacaeTca»[15]. Bo3paxkas
emy, KpacasumkoB O.A. oTMeYas, 4TO NOCKOJIbKY «OPUONYeCKUN PaKT - ABJIeHne
peasibHON AeNCTBUTESIbHOCTU, MOCTOJIbKY OH HE MOXXKeT COCTOATb U3 NPU3HAKOB,
KOTOopble NpeacTaBnsioT cobon ngeosiornyeckoe oTparKeHne Tex uan Apyrnx CBOMNCTB,
CTOPOH, Ka4yecTB AaHHOro asseHus... CocTtas lopuanYeckoro pakTa TOT XKe, 4TO U Y BCex
ApYyrux pakToB peasibHON OENCTBUTENbHOCTHN, - 3TO AABJIEHUSA U MPOLECChl, HO He
NPU3HaKW ABJIEHU N NpoueccoB»[16]. AnekceeB C.C. Tak)Xe cHMTaeT UCKYCCTBEHHbIM
KOHCTPYMpOBaHMe coCcTaBa lopuanyeckoro akTa, CCbislasgiCb HAa HEBO3MOXKHOCTb
BbISiBJIEHMSA 06LWLNX MPM3HAKOB A5 MPAaBOMEPHbIX AENCTBUN U AENCTBUA HEMPABOMEPHbIX
N HeJONYCTUMOCTb MCMNOJIb30BaHMSA 3TOM0 NMOHATUSA B OTHOLLUEHUN CODbLITURA.

Mo MHeHuto AnekceeBa C.C., opnanyeckme nocneacTBus, HacTynatoLwine Ha OCHOBaHUN
topuanveckux hakToB, caMbiM 06LLMM 06pa3oM MOryT ObiTb CBEAEHbI K F1aBHbIM (ha3aM
CYLLLECTBOBAHWS NMPAaBOOTHOLLUEHMUS - K €r0 BO3HUKHOBEHUIO U NPEKPALLEHMNIO, a TaKXe K
N3MeHeHuo (C TeM, pasymeeTcsl, nobaBsieHNEM, YTO NMPABOOTHOLLUEHUAMN ABNSIOTCS BCE
npaBoOBble CBA3U, B TOM Yucsie 1 obLime npaBooTHOLLIEHUS, BKJl0YAst OTHOLLEHUS
NnpaBoCcybbEKTUBHOCTK, NPaBOCNocobHOCTN)[17]. B To Xxe BpeMs 6bosiee AeTaNbHbIN

aHa/ N3 NPUBOOMUT K BbIBOAY, YTO B KPYr topuanveckux hakToB O0J/>KHbl ObiTb BKOYEHDI
XKN3HEHHbIe 06CTOSATENbCTBA, KOTOPbLIE BJIEKYT U UHbIE IOPUANYECKME NOCIeACTBUS,
CBSI3aHHbIE C XXWU3HbIO NMPABOOTHOLLEHMNS, C AENCTBUEM €ro BHYTPEHHNX MEXaHN3MOB.
FOpunanyeckmmm pakTamm, B HaCTHOCTU, ABNSAOTCS 06CTOATENbCTBA, NPMBOASLIME K
BO3HUKHOBEHMIO JINLLb OTAENIbHbIX NPAaBOMOYUIA (HanpuMmep, CeKyHAapHbIX), K nepexony
Cy6bEKTUBHOMO NMpaBa B HOBOE COCTOSIHME (HanpuMep, COCTOSTHUE NPUTA3aHNSA).
3HaYeHne pUanNYeckux akToB NMET 06CTOSTENbCTBA, NOPOXKAAOLLNE 1
npekpallamlmne Takme cneymdmnyeckmne npaBoBbie NOCNeACTBUS, KAk lopuanyeckas
OTBETCTBEHHOCTb, Mepbl 3aLLMTbI[18].



Kak Buaunm, 1o, 4To Po)XxKoBa M.A. pacCcMaTpuBaeT KakK 3JIeMeHT lopnanyeckoro akTa,
Anekcees C.C. Ha3bIBaeT lopuandecknmm paktamu, NnpuBoaALLIMMN K BOSHUKHOBEHUIO
NNWb OTAEeNIbHbIX MPaBOMOYUiA, K Nepexony CybbeKTUBHOIro rnpasa B MHOE COCTOSIHME.

XaHHaHoB P.A. B cBoelh paboTe «HopMaTUBHbIE YCNOBUSA B AVHAMUKE FPaX<AaHCKOro
NMPaBOOTHOLLUEHUSA», aHANN3UPYS YKa3aHHblIe B HOPMaX MpaBa YCJ/I0BUS, KOTOpPbIe
CNoCcoBCTBYIOT ABUMXKEHUIO FPaXXAaHCKOr0 NPaBOOTHOLIEHUS, 0603Ha4YNA UX Kak
«HOPMaTUBHbIE YC/IOBUSA», obecnevynBaoLne BO3HUKHOBEHNE, N3MEHEeHMe NnpekpalleHne
NPaBOOTHOLLUEHWUIA. XapaKTePHbIM A1 3TUX YCJIOBUI, MO €ro MHEHUIO, BASIETCS TO, 4TO
oHU:

a) HenocpeacTBEeHHO He BAIeKYT 3a cOb60oM caMoCTOATENIbHbIX OPUANYECKUNX
nocnencTBun;

0) Bcerpa npeawecTBYOT OPUANYECKOMY (DaAKTY;

B) NpeBpaLlatoT peasibHY BO3MOXXHOCTb HAaCTYMJIEHUSA IOpUANYeCcKoro pakta B
DEeNCTBUTENIbHOCTb U TEeM CaMbiM 00yC/I0BAMBAOT BO3SHUKHOBEHWE IOPUANYECKUX
nocnencTBun;

) He MOryT OblTb OTHECEHbI HM K KaTeropun AeNCTBUN, HU K KaTeropum cobbitmnn;

) CTaHOBATCA opungn4yecknm pakToMm, Korga BXoOAT HEro B KayecTtBe HefocTatloLwero
a/leMeHTa[19].

Po)xkoBa M.A. He cornacHa c yTBep>XaeHmemMm XaHHaHoBa P.A. 0 TOM, 4TO «HOPMaTUBHbIE
yCJ/I0OBUSA» BXOOAT B IOPUONYECKNI COCTAB U, BbICTYMAas B COMETaHUN C OPULONYECKUM
(haKTOM, CaMN CTaHOBATCA IOPUANYECKUM (paKTOM. DTO 3aKJll0o4eHne, npoxogsuiee
KpaCHOM HUTbIO MO BCen ero paboTte, N0 eé MHEHUID, AEMOHCTPUPYET NCKaXKEeHNe
MOHATUN «rNMNOTEe3a HOPMbI NMpPaBa» N «COCTaB IPUONYECKOro (hakTa», a TakxXe
CMeLlleHne 3TUX MOHATUN C MOHATUEM «IOPUONYECKNIA COCTaB»[20].

FOpunoundecknin hakT 1 rmnoTesa HOpPMbl NpaBa, Kak OHa NULWeT, «He MOryT
paccMaTpuBaTbCA B Ka4yeCTBE COBOKYMHOCTW, MOCKOJIbKY MepBbIn NpencTtaBnseT cobon
peasibHbI XXU3HEHHbIV (haKT, a BTOpas - HOPMaTUBHO-NPaBOBYO abCcTpakuuio.
TpeboBaHu4, NpeabsaBageMblie K abCTpakTHOWM Moaenn ob6CToATENbLCTBA, 3aKpPenaéHHbIe
B HOpMe rnpaga, He BbICTYMalT B COMETaHNN C lopnanNyYeckum hakToM, a no CyTu
onpenensT Te yC/1I0BMS, Ka4ecTBa, CBONCTBA, NPU3HaKU 1 T.4., peajibHoe
CyLLeCcTBOBaHME KOTOPbIX CNocobCcTByeT co3aaHnmn N3 hakTuyeckoro obctoAaTenbCTBa
topuanydeckoro gakTta. MNMpn HecobnaeHNn e NpeayCcMOTPEHHbIX HOPMOW NMpaBa



TpeboBaHMN (OTCYTCTBME I/IEMEHTOB IOPUANYECKOr0 COCTaBa) XU3HEHHOE
06CTOATENLCTBO TaK N OCTaeTCa PakKTU4eCKMM 06CTOATENLCTBOM, «HEe CTaB»
IOPUANYECKUM (haKTOM»[21].

K anieMeHTaM lopmnamnyeckoro coctaBa OTHOCATCH, MO MHEeHUO PoxxkoBon M.A., «He
TONIbKO XapaKTepucTmka caMoro XXMU3HeHHOro obctosaTenbCcTBa, HO U YCNOBUS,
CBsi3aHHbIe C ero cy6bekToM 1 06BbeKTOM. B HaCTHOCTU, K 3/1IEMEHTaM IPUANYEeCcKoro
hakTa, XxapakKTepun3yoLwmnm cybbeKToB, OHa OTHOCUT XapaKTEPUCTUKK; K dNIEMEHTaM
lOpUANYecKoro pakTa, onpegensatowmm 06bLEeKT, - TakKne CBONCTBA KakK HELE/TMMOCTb,
noTpebnaMocTb Belwen nim nx NpuHaLNeXHOCTHbIN XapakTep 1 T.4. B HEKOTopbIX
C/lyqasax HOPMbI NpaBa YNOMUHAIOT He TOJIbKO lopnanyeckme XxapakTepucTuku
(nobpocoBeCTHOCTb, HEBUHHOCTb CYyOBEKTOB M NPOY.), HO N eCTECTBEHHbIE
(HaTypanbHble) CBONCTBa ABNEHNS (ero cybbekTa nnm obbvekTa), Hanpumep,
HegenumocTb Bewm (cT.133 TK PO), noTpebnsemoctb Bewu (cT. 607 K PO) n T.n. Taknum
o6bpa3om, NpaBo 1 3a HEKOTOPbLIMK €CTECTBEHHbLIMWN CBONCTBaAMU NMPU3HAET 3HaYeHMe AN
Lenen «CTaHOBNEHUSA» IPUANYECKOro dakTax».[22]

Monemunsnpysa ¢ XaHHaHoBbIM P. A., Kpacas4ukosbiM O. A., AnekceesbiM C. C. Po)xkoBa M.
A. NpnxXoaunT K BbIBOAY, YTO BCAKUN IOPUANYECKUN (paKT BKJIlOYaeT B CBOW COCTaB He
TO/IbKO KOHKPETHOE XXU3HeHHOoe 00CTOATeNbCTBO, HO U PAL 3/IEMEHTOB, Hasn4ymne
KOTOpbIX 0bycrioBneHo TpeboBaHUSAMM HOPMbI MPaBa, U 4TO «NpefyCMOTPEHHbIE B HOpMe
npasa TpeboBaHMA O HAMYUN BCAKOrO NpM3HaKa, CBOMCTBA WUIN KadyecTBa (Mam nux
COBOKYMHOCTWN), XapaKTepU3ywLmnX SBaeHNe nam npouecc, asnaTca oba3aTenbHbIMU
ans cobnogeHnsa. B npoTnBHOM ciiydae peasibHoe XXU3HEHHOe 0b6CTOoATENbCTBO (ABEHME
UK Npouecc) He MeeT IPUANYECKOro 3HAYeHNA».[23]

He coMmHeBasACb B NMOJIE3HOCTU OUCKYCCUIA OTHOCUTEJNIbHO CYLLHOCTU IOPUANYECKOro
hakTa B rpa>KgaHCKOM rMpaBe, BMecTe C TEM He CHMTaeM Nosie3HbIM cBegeHumne npobnemsl
MPaBOOTHOLLUEHNSA Ha YPOBEHb topnanyeckoro akta. Ecnm 6biTb NociegoBaTenbHbIM, TO
He TOJIbKO 0 LOBPOCOBECTHOCTN, COCTOAHUN B POACTBE CYOBEKTOB HY>XHO NOBOPUThL, HO
0 NMpaBoAeecnocobHOCTN CYyDBEKTOB KaK NpU3HaKe lopnanvyeckoro pakTta, a Takxe o
CBOMCTBaxX 0bbekTa NMPaBOOTHOLLUEHNIN KaK MPU3HaKax lopnanyecknx akToB, 4TO
MOBJIEYET PEBU3NIO YCTOABLUENCH TEOPUN NMPaBOOTHOLLUEHNIN, YTO efBa n
uenecoobpasHo.

B rpa>xgaHCKOM npaBe NpaBOBble OTHOLWIEHNSA BO3HUKAIOT U B TEX C/ly4asx, Korga umeet
MEeCTO CUTyauus, 3aKOHOM He ogobpseMas, HanpuMmep, CAENKN, COBEPLUEHHbIE NOJ
BAMSIHMEM 3abnyxaeHusi, obMaHa n gpyrue ocnopumble caesnkun24]. laneko He BO BCeX
cly4asix oCnopuMble COeNKW NPU3HATCA HeAENCTBUTENbHbLIMM.



He Bcerpga oCnapmBaloTCd MMeLLNeE rpa>KaaHCKo-rnpaBoBoe 3Ha4YeHne peleHnsa opraHoB
yrpasJieHNda aKUNOHEPHbIX obuwecTs, NMPpuUHATBLIE C HapyLlweHneM X KomMmrneTeHunn.

He npu3HaBaTb 3TN XXU3HEHHbIE obcTosaTenbLCTBa opungn4ecknmMm gaktaMmm HeT
OCHOBaHUW, TakK Kak, eCcJZin OHUN He ocrnopeHsnbl, BCe BO3HUKLWNE, N3IMEHUBLLUNECH,
npekpatTmewnecsa B CBA3N C 3TUMUN obcTosaTeNnbCTBAMMU MpaBOOTHOLWIEHNA OCTAlOTCA B
cnne.

NMpaBoBas NpMpoaa OCNOPUMbIX U HAYTOXKHbIX CAENOK MHTepecoBasia MHOMMX YYEHbIX U
npakTnyecknx paboTHMKoB. ArapkoB M.M. nennn Bce AeNCTBUTENIbHbIE CAESIKN Ha
«B6e3yCc/IoBHO AENCTBUTESIbHbIE U YCIOBHO AENCTBUTESIbHbLIE (OCMOPUMbIE)[25]», YTO
06BACHAN0 NpU3HaAHME B OTAEJbHbLIX CUTYaUUsaX OCOPUMbIX CAENOK AENCTBUTEbHbIMU.

C nosnumm Teopun opnanvecknx hakToB TaKNX COEJIOK HEKOTOPbIE aBTOPbl FOBOPSAT Kak
0 DeeKTHbIX lpunandyecknx paktax.[26] lNon nepekKTHOCTLIO Po)xkoBa M.A. NnoOHUMaeT
«He 3anpeweéHHOe HeECOOTBETCTBME KAaKOoro-nmbo npm3sHaka, CBOMCTBA, XapaKTEPUCTUKM
topuanyeckoro akta TpeboBaHmnam HopMbl NpaBa»[27] . 1 B KavyecTBe npumepa, rae
oT/IN4mne pedeKTHOro pnanyeckoro akTta OT NpaBoOHapyLUEHNs NMPosABAseTCSA, Mo eé
MHeHuto, Hanbonee apko, NnpnueoAnNT 3n0ynoTpebneHne npasoM (cT.10 K P®) kpegutopa
(beHedmumapa), KOTOPbIN, NOAY4YMB CYMMY AoJira OT AOJIKHMKaA, obpaliaeTcs ¢
TpeboBaHmeM 06 ynaaTe TON )Xe CYMMbl K FapaHTYy.

Hy>XHO OTMEeTUTb, YTO He BCe aBTOPbl COrJIaCHbl C KBaNnmKaunen oencTemm Kpeamtopa
Kak 3noynoTpebneHns npaBoM B NpuUBeAEeHHON CUTyauun. B 4aCTHOCTU MHOMO MHEHUA
npunaep>XMBakTCHa Takne ydyeHble Kak EMenbsaHoB B.W. [28], N36pexT M.[29]. NMpe3nanym
Bbiclwero Apbutpa>xHoro cyna, HanpoTuMe, yCMOTpen 3s10yrnoTpebneHmne npaBom co
CTOpPOHbI beHednymnapmnsa B aHanorm4Hom cCUTyaumm.[30]

Ha Haw B3rnag, 3noynotpebsieHne npaBoM (LWMKaHA) OTHOCUTCH K HEMPaABOMEPHbIM
O0EeNCTBUAM KaK Pa3HOBUAHOCTU lopnanyeckmnx gakToB, 0 KOTOPOM NONAET peyb B
cnepyloulemM pasgesie HacToswen paboTsbl.

B rpa)koaHCKOM 3aKoHOAaTeNIbCTBE NPefyCMOTPEHbl CaMble pa3/inyHble puanyeckue
(haKTbl KaK OCHOBaHUSA rpa>KgaHCKNX NpaBooTHoLWeHUN. OBLLMN nepedyeHb 3TUX
topuanYeckux hakToB coaepxmnTca B €T. 8 TK PO, cornacHo KOTOPON rpakaaHcKume
npaBa 1 06493aHHOCTN BO3HUKAIOT:

e 113 IOFOBOPOB U UHbIX COEJIOK, NPeayCMOTPEHHbIX 3aKOHOM, a Tak>XXe U3 JOroBOpPOB
N MHbIX COEJI0K, XOTSA U HE NPelyCMOTPEHHbIX 3aKOHOM, HO HE NPOTMBOPEYaLLINX
emMy;



e 13 aKTOB rOCYAapCTBEHHbIX OPraHOB N OPraHOB MECTHOIr0 caMoyrnpaBJieHUs,
KOTOpble NpeayCMOTPEHbI 3aKOHOM B Ka4eCTBe OCHOBaHUA BO3SHUKHOBEHMS
rpa>kKaAaHCKUX npas 1 obsizaHHOCTEN;

e N3 cynebHoOro peleHns, ycCTaHOBUBLLENO rpakgaHckme npasa n o6a3aHHOCTY;

e B pe3ynbTaTe npmnobpeTeHnsa nmyuiecTsa n oCHOBaHUAM, A0MNYCKAaEMbIM 3aKOHOM;

e BC/IeACTBME NMPUYNHEHNA Bpeada ApYyromMy nuuy;

e BC/IeACTBME HEOCHOBATE/NILHOrO oboralleHuns;

e BCNIEACTBME UHbIX AENCTBUN Fpa>KgaH U UHbIX TNL;

e BCNieacTBME COBbITUI, C KOTOPbIMU 3aKOH U MHOW NPaBOBOW aKT CBA3bIBaET
HacTynaeHne rpakK4aHCcKo-nNpaBoBbIX MOCAeaCTBUN[31].

BMmecTe € TeM 3TOT nepeyeHb He ABASeTCS ucyepnbiBaowmM. pakgaHckue
NMPaBOOTHOLLIEHUA MOTYT BO3HUKATb, USMEHATLCA N NpeKpallaTbCsa U HA OCHOBE MHbIX
topuanYeckux hakToB, KOTOpbIe MPSMO He NpeayCcMoTpeHbl 4eNCTBYIOLWUM
3aKOHOLATeNIbCTBOM, HO He NMpoTMBOpeYaT ero obwmM Havyanam n cMbicny[32]. laHHoe
NpaBuiIo0 MMeeT Ype3BblHalHO BaXKHOE 3Ha4YeHne AN8 rpakAaHCKoro 3aKoHo4aTebCTBa,
KOTOpOe, B OT/INYME OT YroJIOBHOIr0O, UMeeT AeJi0 Npexie BCero He ¢ aHoMaJlbHbIMU
ABJIEHUSAMW, @ HOPMaJibHbIM pPa3BUTNEM IKOHOMUYeckoro obopoTa. NMoTpebHoCTH
pa3BUTUA SKOHOMUYECKOro obopoTa, 0cobeHHO B nepuoj nepexona K pbIHOYHOWN
SKOHOMUKE, CBA3aHbl C TaKUMKN 0B6CTOATENbCTBAMU, 3apaHee NpeayCcMoTpeTb KOTopbie B
rpa>kAaHCKOM 3aKoHogaTesibcTBe abCoNOTHO HEBO3MOXXHO[33]. Henb34 Ha MHOro neT
BNepe npefycMoOTpeTb B 3aKOHE BCEe BO3MOXKHbIE lopuandeckme pakTbl, KOTopble
noTpebyoTcsa A1 HOPMaJIbHOro PYHKLNOHMPOBAHNA SKOHOMUKIN CTpaHbl. NoTpebHoCTb
B TAKUX IOPUANYECKMX (PAKTAX MOXKET BO3HUKHYTb COBEPLUEHHO HEOXXNOAHHO U
B6e3oTnaraTenbHO, TOrAa Kak BHeCeHNne COOTBETCTBYIOLWNX N3MEHEHW B
3aKOHOLATeNIbCTBO BCerga TpebyeT onpefeneHHoro speMeHu. NMosTomMy B rpa>KAaHCKOM
3aKoHoLaTeNIbCTBE N NpeayCcMOTPEeHOo NpPaBnsio, B COOTBETCTBUN C KOTOPLIM
topngnyeckue akTbl, He NpefyCMOTPEHHbIE MPa>KJaHCKUM 3aKOHO4aTeNbCTBOM,
NOpOXAalT COOTBETCTBYOLLME OpUaNYecKne nocnencTens, eCiv OHU He NpoTuBopeyaT
obwmmM HavanaM 1 CMbICY rpakK4aHCKOro 3akoHogaTesnbcTBa (N. 1 ¢cT. 8 MK).

Ha 3Ty ocobeHHOCTb topmnamndeckmnx akToB B 061acTn rpa>kaaHCKO-NpaBoBbIX
OTHOLWIEHNN B CBOE BpeMs obpawan BHUMaHme H. I'. AnekcaHgpos. OH nucan: «4To
KacaeTcs pakToB B 06/1aCTV rpa)K4aHCKO-MPaBoOBbIX OTHOLLEHUN, TO B OTAE/bHbIX
CJIy4assX BO3MOXXHO NPU3HAHNE HEKOTOPbIX N3 HUX IopnanyeckuMun paktamMmm, ucxonsa m3
obLlero cMbiCila Halero rpa4aHCKoro 3aKkoHo4aTeNIbCTBa WM PYKOBOOCTBYSCH
HOpPMOW, NpefyCcMaTpMBatoOLLEN aHAIOMNMYHbIN IOPNONYECKNI PaKT»[34].



B pnencreytowem MK PO npymMmeHeHne aHanornm 3akoHa 1 aHanoruuy rnpasa
npenycMoTpeHo CT. 6, CorslacHO KOTOPOM B C/yYasiX, Korga OTHOLWEHUSA NPSMO He
yperyampoBaHbl 3aKOHO4aTes/IbCTBOM UM COrnalleHnemM CTOPOH N OTCYTCTBYeT
NPUMEHUMbIN K HAM 0bbl4a fenosoro o6opoTa, K TaKMM OTHOLUEHUSIM, eC/i1 3TO He
NMPOTMBOPEYNT NX CYLLECTBY, MPUMEHAETCSH rpa)KAaHCKoe 3aKoHO4aTesIbCTBO,
perynupytouiee cxoHble OTHOWEeHUs (aHanornsa 3akoHa)[35].

MpY HEBO3MOXXHOCTU NUCMO/Ib30BaHNSA aHaIOrMM 3aKoHa NpaBa 1 06893aHHOCTY CTOPOH
onpenensatTcs NCXoas U3 obLMX Havyan N CMbICa FrPa*kaaHCKOro 3aKoHo4aTe /IbCTBa
(aHanorus npasa) TpeboBaHMn OOPOCOBECTHOCTU, PA3YyMHOCTU U CripaBeasIMBOCTU[36].

FOpunandeckme akTbl B FpaXKAaHCKOM NnpasBe oTanyatoTcs 6onblinM pasHoobpasmem, B
CBA3M C YEM MMeeTCH HacCyLHasa HeobXoAMMOCTb UX KlacCuduKkaLmnm.

B ropnandeckonm nutepaTtype npeparatoTcsa pasiMdHble BapuaHTbl KacCupumkaumm
topuanyecknx pakToBs.[37] Knaccupunkauun, npeacTasnsaome npakTU4eckKnin nHTepec
pacCcMOTpeHbl B pa3fenie BTOPOM KypcoBon paboThl.

2.Knaccupukauua opmanyeckux ¢pakros

2.1.Knaccngpumkaumsa opnandecknx akTtos No lopngn4yeckmum nocsenCcTBmnsam

Coobpa3Ho TPEM BO3MOXKHbIM 3TanaM ANHAMUKM FParkKAaHCKO-NPaBOBOr0 OTHOLLEHUSA U
HayKe rpa>x4aHCKoro npasa NMPUHSATO pasnnyaTb TPU KaTeropum topmanveckmnx hakTos B
3aBUCUMOCTU OT BUAA NOPOXKAAEMbIX UMN Ha OCHOBE 3aKOHa lOpPUONYECKUX NMOCNenCTBUN
- (pbakTbl NpaBoobpa3syloLime, NpaBo3MeHSsOLWME U NpaBorNpeKpaLlatomne[3s].

MpaBoobpa3yoLnM IPUANYECKMM (PaKTOM SBASETCS Takon hakT, C HAJIMYMEM KOTOPOro
HOPMbl AENCTBYIOLLEro NpaBa CBS3biBAlOT BO3HUKHOBEHNE FPakAaHCKOro
NpPaBOOTHOLLEHUS. MprYMepOM Takoro pofa pakToOB MOXXET CNYXUTb AOFOBOP KyMnJn-
npoAa’ku, Ha OCHOBaHMN KOTOPOro y NoKynaTesisl BO3HUKAET NpaBo COBCTBEHHOCTM Ha
KYMJIEHHYO Bellb.

K 4yncny npasoobpasylowmx OTHOCATCA U Takue opugnyeckme hakTbl, Kak NOCTPOMNKa
[OMa 3aCTPONLLNKOM, HanMcaHne KapTUHbl XyLOXXHUKOM UJIN KHUTMU HaY4HbIM
paboTHMKOM. YKa3saHHble opnandeckme pakTbl ABAAIOTCA cneynpuieckm
npasoobpa3yoLmmMm B CBA3N C TEM, YTO COOTBETCTBYIOLLEE CYObEKTUBHOE NMPaBo Ha
onpenenéHHbIn (BHOBb CO3A4aHHbIN) 0ObEKT BO3HUKAET BrepBbIe.



NMpaBON3MEHALWNM IPNINYECKUM PAaKTOM ABNAETCHA TaKOW (paKT, C HaJIM4NeM KOTOoporo
HOPMbl LEeNCTBYIOLLEro npasa CBA3bIBAOT U3MEHEHUNS rPa)KAaHCKOro npaBooOTHOLLEHMS.
B KavyecTBe nanwcTpaunum A4aHHOro Bnaa lopuandecknx akToB MOXXHO Ha3BaTb YCTYMNKY
npasa, TpeboBaHUa nan Nepeso A0JIra; B pe3ysibTaTe KOTOPbIX MPOUCXOOUT CMEeHa Nl
B 00513aTeNIbCTBEHHOM MPaBOOTHOLWEHUN (B NEepBOM CJly4ae CMeHa ynpaBoMOYHOro, a BO
BTOPOM - CMeHa 06543aHHOro nmua).

N3mMeHeHne B NpaBOOTHOLLEHUN MOFYT KacaTbCsA HE TOIbKO Cy6bEKTHOro cocTaBa, HO ”
CaMoro pnanyYeckoro coaepXXaHmsa COOTBETCTBYIOLLEro rpaX4aHCcKoro
npaBooTHoOLWeHUA. Tak, HanpuMmep, N0 AOroBOPY XPaHEHUA XpaHUTeNb 0b6s3aH
BO3BpPaTUTb SiNLy, CAABLUEMY MMYLLECTBO Ha XpaHeHue, Ty XXe camyio Belb. OgHako,
€C/IN XpaHUTeNb He BbINOJIHUT Hagnexalwmm obpa3om 3Ton 06493aHHOCTU, TO OH O0JIXKEH
BO3MECTUTb CTOMMOCTb Belwn. B gaHHOM cny4Yae 06493aHHOCTb BO3BpaTa Belmn
TpaHchopmMmmpyeTcs B 06593aHHOCTb BO3MELLEHNA CTOUMOCTM 06beKTa XpaHEHUS.
BOo3MO>XXHO, pa3ymMeeTCs, N UHble N3MEHEHUS B FPa)KAaHCKOM NPaBOOTHOLWLEHUN, Korga
nnbo ymeHbllaeTcs 06bEM nmerowmnxcs npas u obasaHHocTen, nnbo, HanNnpoTmB.,
MPONCXOOUNT NX yBENNYeHune.

MpaBonpekpallaoLmM pnaAnYecKMM hakToM ABAAETCA TaKoW (PaKT, C HaINYneMm
KOTOPOro HOpMbI AeNCTBYOLLEro NpaBa CBA3bIBAOT NpeKpaLleHne rpakaaHckKoro
NnpaBoOTHOLWeHNSA. NpeKkpaweHne rpax4aHCKoro NpaBooTHOWEHUA MOXKeT bbITb
BbI3BAHO CaMbIMW Pa3JIM4HbIMUK MO CBOEMY XapakTepy obcTtoaTenscrteamu. Cioaa,
HanpuMmep, oTHocuTCcA rmbenb ob6bekTa NpaBa COBCTBEHHOCTU (B 3TOM CJlyvae
rnpekKpallaeTcs U caMo npaBo COBCTBEHHOCTN), UCMOJIHEHUE AOJIKHUKOM Nexallen Ha
HEM 0653aHHOCTK (B 3TOM CJ/ly4ae NpekpallaeTcsa COOTBETCTBYOLEE
ob653aTeNbCTBEHHOE MPABOOTHOLLEHNE MEXAY KPeauTOPOM N OO0JIKHUKOM), CMepTb
OOHOr0 13 Y4aCTHUKOB MPaBOOTHOLWEHUS (HanpuMmep, XyA0XXHUK 06A3ancsa HanncaTb
KapTUHY, HO He ycres 3Toro caenaTtb U ymep. Ero o653aHHOCTb He nepexoaunT K
HacnegHnkam, o6a3aTenNbCTB NpekpawaeTcs) u ap.

2.2.Knaccnumkaumsa opnamnyecknx oakTos No BOJIEBOMY MPUHLNNY

Hanbonee cyuiecTtBeHHOE 3Ha4YeHMe OJ15 MOHUMaHNA NPMPOabl U PYHKUNK IOPUONYECKMNX
(hakTOB UMeeT Mx nogpasfesieHne B 3aBUCUMOCTUN OT UX CBA3M C UHANBUAYASIbHOW BOJE
- noapasgeneHune Ha lpuanyeckne enCcTemsa U lopnanyeckme cobbiTnaA[39].

«BoneBow» Npu3sHak Mo3BoaNI CO34aTb MNaBEHCTBYIOLLYIO B OTEYECTBEHHOWN Teopumn
topruanvecknx hakToB KacCUPrKaumio: Ha OCHOBAHMN MpuU3Haka 3aBUCUMOCTU OT
HaJIMYMSA NPOSIBNEHNS BOIN B topnanyeckux paktax 6bia nposeaéH Bogopasnen



lopuanyecknx pakToB Ha ABe 6onbline rpynnbl - PUONYECKne cobbiTUS 1
opuanyeckmne nencTeus.

tOpugnyeckme akTbl - gencTeums. Micxona n3 Toro, 4To lOpMANYECKOe OENCTBUE
npeacTtasssieT cobo eaMHCTBO BOMIM U BOJIeU3bsABAEHUSI. MOXXHO FrOBOPUTbL O TO, YTO AJIs
BCAKOIO IOPNANYECKOro AeNCTBUA HeAOCTaTOYHO TOJIbKO HaJlmyme BOJIN - BOJIS AOJIKHA
cebs peanbHO NposBNATbL. BcneacTeme ckasaHHOro gasbHenlasn Knaccupukaumns
NPon3BOANTCS B 3aBUCUMOCTUN OT 0COBEHHOCTEN BHELIHEro NposiBJIEHNSA BOJIN.

Anekcees C.C. opuanydeckune encTBUSa XxapakTepusyeT Kak BOJIeBOe NnoBefeHue nneun,
BHeELlHee Bblpa)KeHne BOM N CO3HAaHUSA rpa)kgaH, BOJIM opraHusaumim n obuecTBeHHbIX
opraHusaumn. OTan4uTesibHasa YyepTa pacCMaTpMBaemMoro snga lpuandecknx akTos,
Mo ero MHeHW, COCTOUT B TOM, 4TO HOPMbI NpaBa CBA3bIBAOT C HUMU OpuanyecKkmne
nocnencTBns UMEHHO B CUJTy BOJIEBOIO XapaKTepa lpuandecknx encTBuin.[40]

Yepe3 BosIeBOE NOBeAEHME NOAEN IOPUONYECKNE HOPMbI U OKa3biBalOT CBOE
HanpaBAasowee n npeobpasywliee BAMAHNE Ha 0b6LLECTBEHHbIE OTHOLWEHUA[41]. [Mpwn
MOMOLLM NPaBOBOIro pPeryanpoBaHns MoOXXHO obuTbcsa nmbo cokpalleHmnsa Yncna
OEencTBUN, HE COOTBETCTBYOLWNX NMHTepecaM obuwecTBa, nmbo, HaobopoT, yBennyeHuns
Yyncia OEencTBUNn, OTBEYaLWMX NHTepecaM obuiecTBa. BosieBoe ke nosegeHmne nogen
NULWb TOrga MOXXeT ObiTb NPeaAMeTOM NPaBOBOro PeryampoBaHuns, Korga OHO Tak Uan
MHa4ve cornpukKacaeTcsa C ABUMKEHMEM NPaBOOTHOLIEHWN, T.e. BbICTYNaeT B BUAe
topnanyecknx hakToB-4enCcTBUN.

Opuanyeckme 0encTBms BeCbMa pasHoobpasHbl U UFPaloT 4asIeKO He OAMHAKOBYIO POJib
B MpoLiecce NnpaBoBOro perynpoBaHus.

FOpuanyeckme hakTbl-AENCTBUA NOAPA3AENATCS Npexxae BCero no NpusHaky Toro, Kak
OHW COrslacyTCs C NpeanncaHnusaMmn PULNYecKnx Hopm, TpeboBaHUAMK NpaBonopsaka.
Mo 3ToMy Npu3HaKy topunanyeckme pakTbl-4encTBms, 60NbLLUNHCTBOM YYEHbIX[42]
pa3rpaHNYMBalOTCA Ha ABE OCHOBHbIE Pa3HOBUOHOCTM:

e NpaBOMepHbIE NEeNCTBUS;
e HernpaBOMepHble OeNCTBNA (MpaBOHapPYyLUEHUS).

Takoe pasrpaHu4yeHue cooepxunTcs B y4ebHom nutepaType.[43]

PoxxkoBa M.A. npepnaraeT KiaccnpuunposaTb lopnanyeckmne AencTeus Ha
[O3BOJIEHHbIE N HEJ03BOJIEHHbIE,[44] 4TO MO3BOJIUT, MO €€ cnoBaM, faTb 6onee 4ETKyIO
XapaKTepucTunky ropnan4yecknm akrtam.



Mo eé MHeHNto, pa3rpaHNYeHne IOPNANYECKMX OENCTBUN Ha 0O3BOJIEHHLIE U
HeO03BOJIEHHbIE OXBaTbIBaeT BCIO Chepy NPaBOBON AENCTBUTENbHOCTN, KOTOpas
XapakTepusyeTcsa Ham4Ynem AByX MPOTUBOMNOSIOXKHOCTeNn. C O4HOMN CTOPOHbI, 3TO
[03BOJIEHHbIE OENCTBUS - AeNCTBUSA, KOTOPble NPpM3BaHbl MOPOXAAaTb HOPMaJibHble ANS
rpa>xgaHckoro obopoTa topuanyeckmne NocaeacTems n TpebyoT NnpumMeHeHns
pPerynaTUBHbIX HOPM, C APYroi CTOPOHbI, HE03BOJIEHHbIE AENCTBUSA - MPOCTYMNKN U
NpaBOHapYyLLUEeHNS, KOTOpble HapyLWwatloT rpa)kgaHCcKni o6opoT, Bbi3biBalOT NOTPEOBHOCTL
€ro BOCCTAHOBJIEHUSA U, KaK CieACcTBMe, TPebyoT NPUMEHEHNA OXPAaHUTENbHbIX HOPM
npa.a.

Mon No3BONIEHHLIMU AeNcTBMUAMM PoxxkoBa M.A. npepnaraeT NoOHUMaTb AENCTBUS,
OTHOCUTE/IbHO KOTOPbIX CylLllecTByeT obliee [03BO/IeHNE 3aKOHa, TO eCThb B
JeNCTBYIOLLEM 3aKOHOAATENbCTBE OTCYTCTBYET NPSAAMON 3arpeT Ha UX coBeplleHne. K
4YUCNy 003BOJIEHHbIX AEACTBUA OTHOCUT, B YaCTHOCTMU:

e COBEpLUEHME COENKW;

e M3[@aHNE aKTa rocyaapCcTBEHHbIM OPraHOM U/ OPraHOM MEeCTHOIro
CaMoynpaBJieHUS;

e nMpoBeneHne Nny6anyHbIX TOProB.;

e FOCY[APCTBEHHYIO PermcTpaunto opuandyecknx amu;

e BblHECEHME pelLleHne OpraHoOM PUONYECKOro NNLa;

e BbIMYCK Li€HHbIX Bymar un T. 4.[45]

PazpneneHve nencrtemn Ha A403BOJIEHHbIE U HEL03BOJIEHHbIE, MO MHEHWUIO aBTOpa,
MO3BONIAOT NMOHATb CYLWLHOCTb OCMOPUMbIX COEJNTOK N OOBACHUTbL cogepXawmnncsa B cT.12
K PO Takon cnocob 3almnTbl rpagaHCKUX NpaB Kak HEMpMMEHEHWe Cy40M aKTa
rocyfapcTBeHHOro opraHa wuin opraHa MecTHOro caMoyrpasJjieHus, NpoTueopeYallLero
3aKOHY.

OcrnopumMble coesIKM aBTOP OTHOCUT K 003BOJIEHHbIM NEeNCTBUAM, U npun3HaHme Ccyaom
OCI'IOpI/IMOI7I COENIKN HeOEeNCTBUTENIbHON He npmsoanT, No €€ MHEeHM 10, B pPa3pan
Heno3BOJIEHHbIX.

CyTb npobnembl ocrnopuMbix caoesiok Poxxkosa M.A. BUONT B Ae(eKTHOCTU I0pUANYECKOro
(hakTa, KOTOPbLIN peLlleHneM cyia YHUYTOXKAETCS, U B 3TOM CJlydae Cy OOJ/DKEH B
obs3aTeNbHOM Nnopagke «NPUMEHNTb lpUANYecKne NoCeACTBUA YHUHTOXKEHNS
COBepLUEeHHOro aencTeud (nocneacTeusd He[eNCTBUTENbLHOCTU COBEPLUEHHOIO
AeNCcTBMSA), MOCKOJIbKY BCE HAaCTYyMNMuMBLLVE opnanyeckmne rnocnencTsns NWLAKTCA B 3TOM
CJ/lydae npaBOBOro 3aKOHHOIO0 OCHOBAHUSA».[46]



ABTOpPY HacTosLwen paboTebl Nnpepnaraemas Poxxkoson M.A. Teopusa ropuanveckunx
(hbaKTOB NpeacTaBAAETCA He MeloLWen NpenmyLLLecTs nepen npM3HaBaeMom noYTu
BCEMW Yy4YeHbIMU Teopuen, CorsiacHO KOTOpPOW BCe BOJIEBbIE AENCTBUSA, C KOTOPbIMU HOPMa
npasa CBA3blBaeT ABM>XKEHME MPaBOOTHOWEHUS (BO3HUKHOBEHNE, USMEHEHNe,
npekpaweHne) nogpasfensaoTcs Ha NpPaBoOMepPHbIe U MPOTUBOMPAaBHbIE.

MpaBoMepHoOe OelCTBME - 3TO BOJIEBOE NOBEAEHNE, KOTOPOE COOTBETCTBYET NPaBOBbIM
npeanMcaHusMm, cornacyeTcs C coaep)xaHmem npaB 1 06s3aHHOCTEN CyHBHEKTOB.
MpaBoMepHble AeNCTBUS MOryT ObITb NoApa3AesieHbl Ha BE€ OCHOBHbIE rPymnnbi:

o OpUoN4HeCKnNe aKThbl;
e lopngnyeckne NoCTynkKui47]l.

Mopn ropuaANYEeCKNM aKTOM B Frpa>k[laHCKOM rMpaBe NMoHMMaeTCHd NnpaBoMepHoe
lopngnyeckoe nencTeme, HanpaBleHHOe Ha BO3SHUKHOBEHME, U3MEHEeHne Nnu
rnpekpawieHve rpa>4aHCcKoro rnpaBooTHoweHnA. OCHOBHbLIM BUOOM rpa>kAaHCKO-
NMpPaBoOBbIX OPUANYECKUX aKTOB sABMAeTCS caenka (gorosop). Caenkamum B rpaX4aHCKOM
rnpase NMPU3HalTCA LENCTBUSA rpakaaH Uin opnanyecknx auL, HanpasJieHHble Ha
YCTAHOBJIEHNE, U3MEHEHME NN NMPeKpaLlleHne rpaxaaHckux rnpas 1 oba3aHHOCTeN (CT.
153 K PO)[48]. Kpyr coenok B rpa)k4aHCKOM MNpaBe BeCbMa WNPOK (B HacTosulee BpemMs
rpa>kgaHCKMUM NPaBoOM perysmpyeTcsa OKOJI0 TpMauaTy BUOO0B Pa3/INYHbIX FPpaKgaHCKNX
A0rosopoB). Kpome Toro, cornacHo cT. 421 ncxonsa u3 npuHumna ceobonbl 4orosopa
DOMyCKaeTCs 3aK/ilo4eHne LOroBOPOB KaK NpefyCMOTPEHHbIX, TakK N He
npenyCcMoOTPEeHHbIX 3aKOHOM U UHBbIMU NPAaBOBbLIMN aKTaMWU.

C no3numnmn Knaccnukaunm opmandyecknx PakToB CAeNKN, COBEPLUEHHbIE C
cobnogeHmnem Bcex TpeboBaHMN 3aKOHA OTHOCUTESILHO UX CYOBEKTHOro COCTaBa,
coaep)xaHus, eqUHCTBa U NMPaBOMEPHOCTM BOMIN N BONEN3bsABNEHUSA, BeccrnopHo
OTHOCSATCS K OENCTBMAM NPaBOMEPHbIM[49].

Cnopsbl CBA3aHbl C MECTOM B CUCTEME KJlaCCUPUKaUnKM lopnanvyecknx akToB COeslokK,
COBEPLUEHHbIX C MOPOKaMM BOJIN U BOJIEN3BABNIEHUSA, KOTOpble B CT.166 K PO
0603HaYeHbl Kak COesIKu OCnopuMbIe.

OcnopuMble cAeNKn oCTalTCa AeNCTBUTENIbHBIMU 0,0 TeX Nop, NOKa He BCTYMNUT B
3aKOHHYI0 cuny cynebHoe peweHne o NpusHaHUM X HeaencTeuTeNnbHbIMU. He BCe
oCnopuMble COENKN OCNapuBalOTCA B Cyae 3auHTepecoBaHHbIMN nnuamMmn. He moryT 6bITb
OCnopeHbl B cyaebHoOM nopsagke Takue COAesiku nocsie nCTe4yeHnsa Cpoka NCKOBOMN
DABHOCTMN, KOTOPbIN COrnacHo nyHKTa 2 c1.181 'K P® orpaHn4yeH ogHUM rogom.



OCI'IOpVIMbIe, HO He OCrnopeHHble B yCTaHOBJIEHHOM 3aKOHOM rnopAagke caenkum, HeT
OCHOBaHUM NMpun3HaBaTb HerNnpaBoMepHbIMA NEeNCTBUAMMN.

YTo KacaeTcs aHaNIorMYHbIX CAEMOK, HO OCMOPEHHbIX N MPU3HAHHbLIX CyA0M
HeneNCTBUTENIbHbIMM, TO OHM YTPAYMBAOT CTATyC NMPAaBOMEPHOro AEeNCTBMS N NepexoasT
B pa3ps NpaBOMEpPHbIX.

Kak BUOMM, OflHa N Ta )€ Pa3HOBUAHOCTb IOPUANYECKNX (DAaKTOB MOXKET ObiTb OTHECeHa
KaK K MPaBOMepPHbIM OENCTBMAM, TaK U K MPaBOHapPYyLUEeHNAM.

B topungunyveckon nutepaType 3af0/ro 4o NnpuHaTusa gencreytowero NK PO
BbICKA3bIBaJIOCb COMHEHME OTHOCUTE/IbHO A0MNYCTUMOCTN 0603HAYEeHNA 4OrOBOPOM
HedeNCTBUTesNbHbIX caenok. O6 3ToM MO>XXHO npo4ynTaTh B paboTax NeHknHa [.M.[50],
Kpacas4yukoBa O.A.[51], ToncToro KO.K.[52]. Pa3zgenseT nx comHeHusa bparnHckmnm M.N.[53]

Cornalwaschk C MHEHMEM Ha3BaHHbIX aBTOPOB B HacTosLeln paboTe Mbl UCXO4UM U3
coAep)XxaHua OeNCTBYIOLLNX HOPM FPaKAaHCKOro 3aKoHo4aTeNbCTBa, rae Takue
NMOHATUS KaK «HEeNeNCTBUTENIbHOCTb>» [0roBopa N HEAENCTBUTENbHbIE CAENKN
NPUCYTCTBYIOT.

OT NpaBOMEPHbIX OPUANYECKMX OENCTBUN, CNeumanbHO HanpaB/ieHHbIX Ha
BO3HUKHOBEHME, N3MEHEHMWE UJIN NPEeKpPaLLEHME PUANYECKMX FPaXKAaHCKNX NpaB
(coenok) HeobxoAMMO OTNMYaTb AENCTBME, KOTOPOe CheunasbHO Ha OABUXXEHNE
rpa>kAaHCKO-MpPaBOBOro OTHOLIEHNS HE HarnpaBJ/lIeHo, 04HAKO ec/In OHO COBEpLUAETCs, TO
HEe3aBMCKMMO OT TOr0 «CO3HaBajl UM He CO3HaBas CyObekT X NPaBOBOE 3HAYEHMe,
XKenan Uan He »xenan HacTyMnJIeHNA NPaBoOBbIX NOCEACTBUN»[54], TaKMe NocneacTBus
HacTynsaT. Takne NpsiMo He HanpaBieHHble, Ha AOCTUXKEHME NPaBOBOro pe3ysbTaTa
NeCTBUS B TEOPUN FPak[aHCKOro npaBa NMPUHSATO Ha3biBaTb IOPUANYECKMMMU
NOCTYyNKaMW.

Knaccmyeckum npmvMepom riopmnanyeckoro nocTyrnka sABaseTCcd HaxonKa, KoTopas a4
Haweallero nopoXXgaeTt Kak 06a3aHHOCTHN, Ta U npaBa, rnpeaycMoTpeHHbIe 3aKOHOM (cT.
229 TK PO).

OencTBud, KOTOpble BAEKYT IOpUANYECKME NOCNEACTBUSA TOJIbKO NPpU HaNNYKn
YKA3aHHOIro B 3akoHe 06beKTUBMPOBAHHOIO pe3ybTaTa, OblJ10 NpeasioXXeHo BblAeNATh B
camMocCTosATeNbHYIO rpynny ArapkoBbiM M.M.. OH nMeHOBasJ1 UX KakK OeNCTBUSA, co3patowme
npenycMoTpEeHHbIE HOPMaMIM NpaBa 00 bEKTUBMPOBAHHbIE pe3ysbTaThl, MMeLwmne
X035INCTBEHHOE WU KYJIbTYPHOE 3Ha4YeHne, 1 OTHOCUJT K YUCNY TaKUX OEeNCTBUN
CO3[aHune NUTepaTypHOro, Xy40>XXeCTBEHHOr0, My3blKaJIbHOro UM Hay4yHOro



npovsseneHmns, n3obpeTeHne, TEXHNYECKOE YCOBEPLLEHCTBOBAHME, a TakKxXe
N06pOBOIbHYIO AEATENIbHOCTb B Yy>KOM UHTEpece.

Pe3ynbTaTMBHbIE OENCTBUA OTHOCATCS K rpynmne lpuandyeckux rnocTyrnkos, HO OHW,
HECOMHEHHO, BbIAENATCSA U3 UX Yncna, obpasys caMoCTOSATEsNbHYO Fpynny, MOCKONbKY
pe3ynbTaTUBHbIE AeNCTBMSA 06nafaloT LenbiM psaoM cneundmnieckmux NnprusHaKkos, Ha
KOTopble crieayeT 06paTuUTb BHUMaHNMe.

dTa rpynna encTBUn OT/INYAEeTCHa OT NPOYNX OOHOCTOPOHHUX OENCTBUN LesIeBOW
HanpaBJIEHHOCTbIO: NNLa, coBepLuatolne pesybTaTUBHbIE ENCTBUSA, BOBCE HE UMEKT
Lesblo JOCTMXXEeHMe NPaBoBOro pesysibTaTa, UMU OABVXET CTpeMIeHne Nnony4nTb
peasibHble N10Abl CBOUX (haKTNYECKNX AenCTBUN. N TONbKO C NosAB/IeHUEM peasibHbIX
nnoaoB (06bEeKTUBUPOBAHHOIO pe3ysibTaTa) CoBepeHUsa PakKTUYeCKUX 4ENCTBUN
BO3HUKAKOT KOHKPETHbIE topuandeckne nocnenctens. Tak, U3roToBsieHMNE BELLN BIIEYET
BO3HMKHOBEHME NpaBa CO6CTBEHHOCTN Ha HEE, co3faHne Npou3BeaAeHNsa NnTepaTypbl
NN NCKYCCTBA - UCKJIIOYUTESIbHBIX MPaB N T.4., MOCKOJIbKY MMEHHO 3TK NocnencTBus
npenycMoTpeHbl HOPMOW NpaBa B C/ly4ae NMosiBIEHUSA YKa3aHHbIX pe3ysibTaToB
neaTeNbHOCTU[55].

OcobeHHOCTbIO pe3ysibTaTUBHbLIX OENCTBUN SBMSETCS TO, 4TO NpaBo npegycMaTpuBaeT
BO3HUKHOBEHME NOC/eACTBUN HE B CBA3WU C COBEPLUEHNEM OEeNCTBUSA, @ UMEHHO C
nosiBneHnemMm o6 bLEKTUBUPOBAHHOIO pe3ysibTaTa 3TUX AENCTBUN - CO34AaHHON BELLbIO,
n3obpeteHnem, Npon3BeaeHNEM NCKYCCTBA, K1IaAoM U T.M. B oTCyTCTBME XKe 3TOro
06BbEeKTNUBNPOBAHHOIO pe3ysibTaTa PaKTUYECKUX OENCTBUN FOBOPUTL O COBEPLLUEHUNN
pe3ybTaTUBHOIMO AENCTBUA HE MPUXOOUNTCS.

Mpwn coBepweHUN pe3ysibTaTUBHONO AENCTBUSA BOSA Nnua Oblsla HanpasseHa
coBeplleHne haKTNYeCKUX OENCTBMNIN, HO HE Ha CO3[aHMe IPNaNYeckKmnx NocaencTBun.
HO NockosbKy B pacCMaTpmMBaeMoOM CJlydae B CUJ1y NMpaBOBbIX NpeanucaHni
topnagnyeckme nocseaCcTBns BOSHUKAOT He C BOJN1IeU3bABJIEHNEM AAHHOMO inua, KoTopoe
MOXXeT M He nofo3peBaTb NPaBoOBOro 3y)ekTa CoBepLIaeMOro UM AenNCcTBUS, a €
06BbEKTUBNPOBAHHLIM pe3yibTaTOM, KOTOPbIA ABASETCA CNeACTBUEM ero AesTeNbHOCTN.
KOpungndeckmne nocnenCcTBuUSA BO3HUKAIOT N NMPU OTCYTCTBUM BOJIU Ha UX CO3[4aHUE:
pe3ysibTaTUBHbIE AENCTBUA CaMu Mo cebe BNeKyT HaCTynJieHne NpPaBoBOro pesysabTaTa
(Kak npaBnao, BOSHNKHOBEHNE rpa>kgaHCKOro npaBoOTHOLLUEHNS).

KpomMe rpa>kAaHCKOo-MNpaBOoBbIX aKTOB, Ha pa3BUTME rpa>KgaHCKNX NPaBOOTHOLLUEHWUI
MOTYT OKa3blBaTb W OKa3bIBAlOT BANAHME IOPUONYECKME aKTbl, COBEPLUAEMbIE B
COOTBETCTBUMN C HOPMaMM UHbIX OTpacnen npasa. CornacHo cT. 8 K PO rpa>kgaHckmne



npaBa 1 06893aHHOCTN BO3HUKAIOT N3 aKTOB rOCyAapCTBEHHbIX OPraHOB 1 OpraHoB
MeCTHOIro camoynpaB/ieHNN, KOTOPble NPeayCMOTPEeHbl 3aKOHOM B Ka4eCTBE OCHOBAHUSA
BO3HMKHOBEHUNSA Fpa)KAaHCKMX NpaB 1N 0693aHHOCTU[56].

AIMUHNCTPATUBHbIE aKThbl FOCYAapPCTBEHHbIX OPraHOB M OPraHOB MECTHOrro
camoynpaBJsieHuns, NPeayCMOTPEHHbIE 3aKOHOM W UHLIMUW NMPAaBOBbLIMM aKTaMU B KayecTBe
OCHOBAHMS BO3HUKHOBEHMWS MPaXKAaHCKNX NMPaBOOTHOLLEHWI, ABNAIOTCS NO CBOEN
npupose HEHOPMATUBHBLIMU N HEMNOCPEACTBEHHO HarpaB/ieHbl Ha BOSHUKHOBEHME
rpaXJaHCKNX NpaB 1 0693aHHOCTEN Y KOHKPETHOro cybbekTa - agpecaTa aKTa.

B ycnoBusax cyuwecTBoBaHUs B Poccum rocy4apCTBEHHON LIeHTPaiM30BaHHO
peryampyemMoin 3KOHOMUKM Ha (hopMUPOBAHMNE COOEPKAHUA FPAXKAAHCKUMX
NPaBOOTHOLLEHWI, ONOCPENOBABLLUNX SKOHOMUYECKME NpoLLecchl, 60sbLIOe BAUAHME
OKa3blBaJIX MJIAHOBbIE aKTbl MO pacnpefeneHntio TOBapoB 1 NpoayKLUun, rno
onpeneneHnio obbema, xapakTepa, KOJINYECTBa U COAEpP)XXaHMNe yCayr U T.n.,
npeacTaBnsiBLuMe coboii pa3HOBUAHOCTb aAMUHUCTPATUBHbIX aKTOB.

K npuMepy, AOroBopbl MOCTAaBKM 3aKJIH04aJINCb Ha OCHOBAHUM HapPSA40B, Pa3HapsaaoK,
NMaHOB MPUKpenaeHns, rae npornucaHbl ObiN BUAbI MPOAYKLUU, UX 0O6beMbl, CPOKMK
nocTaBku. OTCTyMNJIeHne OT YC/I0BUI, YKa3aHHbIX B aAMUHUCTPATUBHbLIX aKTax, He
JIOMYyCKanoch.

B ycnoBusax prHO‘-IHOVI 9KOHOMUKU B Ka4yeCcTBe OCHOBAHNN BO3HUKHOBEHMUS rpaxxagaHCKmx
npas “ oba3aHHOCTEN BbICTYMNalOT Ka4eCTBEHHO UHble aOMNHNCTPATUNBHbLIE aKThbl.

Hy>XHO oTMeTuTb, 4TO B TK PO TEpMUH «aAMUHUCTPATUBHbIE aKTbl» He ynoTpebnseTcs.
BcT.8,12,13 'K P® OHM Ha3BaHbl akTaMun rocyaapCTBEHHbIX OPraHoOB U OpraHoB
MEeCTHOIro caMoynpaBJieHNs N pacCMaTPUBAIOTCA Kak topuagnydeckme pakThl,
BO34ENCTBYOLWME Ha ABUKEHME MPaKAaHCKOro NpaBoOTHOLEHMS (TO eCTb NPMU3HAKTCA
OCHOBAHMEM BO3HUKHOBEHUS rparKgaHCKUX nMpaB n oba3aHHOCTEN). B niuTepaTypHbIX
NCTOYHMKAX UX Ha3bIBaOT NYOANYHBIMU aKTaMU[57].

Hanpumep, o4HMM 13 CpencTB yNnopsAnoYeHUS PbIHOYHbIX OTHOLLEHU SBSETCS
NINLEH3NpPOBaHMe OTAEsbHbIX BUAOB NpeanpuHMMaTeIbCKON AeaTeNlbHOCTU[58]. Bbioaya
rocynapCTBEHHbIM OPraHOM KakoMy-nnmbo cybbekTy npaBa JIMLEH3UN O3HaYaeT
npenocTaB/ieHMe eMy NpaBa OCYLLECTBNATb, € BbIXOASA 3@ rPaHuLbl JINLEH3UN,
onpenenéHHyo fesaTeNbHOCTb, (HanpMep, NepeBO3Ky rpy3oBs, MPOM3BOACTBO
NIEKapCTBEHHbIX CPeacTB)[59].



Opyron pasHOBUAHOCTbIO aAMUHUCTPATUBHbBIX aKTOB, MOPOXXAAKOLWMNX FPpa>kgaHCKmne
npaBa 1 0643aHHOCTN, ABNAKOTCA aKTbl. [104006HbIE BbIHECEHMIO OPraHamMm
rocynapCTBEHHON BNACTM WIN MECTHOIO CaMOoyrnpaBieHnsa peweHnn ob nsbatunm
3eMeJibHbIX Y4aCTKOB, KOTOPbIE HE MCMOJIb3YITCA B COOTBETCTBUM C UX HA3HAYeHNeM, a
TaK)Xe pekBm3numnsa nmyuiecTtsa (cT. 242 K PO).

Ba>KHY0 posib B Mpouecce BO3HUKHOBEHMNSA, NU3MEHEHNSA NN NPEKPALLEHNS TPaXKAaHCKUX
MPaBOOTHOLUEHNIN NUTPaloT TakKMe agMUHUCTPATMBHbIE aKThbl, KaK rocyapCTBEHHas
perncTpauns pnonvyecknx oencTemin n cobbiTui.

FoCynapCTBEHHbIE OpraHbl N OpraHbl MECTHOrO CaMOynpaB/IEHMNSA COBeEpLUAtOT
topnanyeckme akTbl (0AHOCTOPOHHMNE OENCTBUSA) BO MCNOJIHEHNE YCTAHOBJIEHHbIX 414
HWUX 3aKOHOM 0653aHHOCTEN B COOTBETCTBUM C 06BEMOM N coAepKaHNEM CBOEN
koMmneTeHumnn. OHM MOryT NPOSABAATbL CBOE YCMOTPEHME TONIbKO B paMKax Bbibopa
Hanbosiee pauUMOHaNbHOIrO PELLEHNS N3 HECKOJIbKNX BO3MOXHbIX (€CNn 3aKOH
npenocTasnseT UM TaKoe NMpaBo), UCXOASA U3 NexXallen Ha HUX oben obs3aHHOCTKM Mo
COBEpPLUEHUNIO OaHHbIX OENCTBUIA[60]. B cooTBeTCTBUM C 3TM Hanbosiee 060CHOBAHHbLIM,
3@aKOHHbIM 1 Pa3yMHbIM PeLLEHNEM OHU N OOJ/IKHbI COBEPLUATL IOPUOANYECKUN aKT.

AKTbl rOCYy1apCTBEHHbIX OPraHOB N OPraHOB MECTHOIO CaMOyrNpaBJIEHUS, KaK 1
OHOCTOPOHHMNE CAENKN, BeCbMa pa3Hoobpa3Hbl. Kak 1 04HOCTOPOHHME CAEeNKMU,
Ny6NYHbIE aKTbl MOXKHO pPa3fesinTb Ha Te, KOTOPble aBTOHOMHO BJIEKYT ABMXEHUE
rpa>X4aHCKOro NPaBOOTHOLUEHUS, N T€, KOTOPbIE Hapsiay C MHbIMU LOPUANYECKUMN
hakTamMum BXOASAT B OPUOMNYECKMIA COCTaB, BNEKYLLNIA onpeaenéHHble opuanieckme
nocnencTeBus.

XapakTepHOW 0COBEHHOCTbLIO aKTOB roCy4apCTBEHHbLIX OPraHOB U OPraHOB MECTHOro
caMoynpaB/IEHNSA MOXXHO MPU3HaTb TO, YTO CaMu No cebe (aBTOHOMHO) OHU BNEKYT
TOJIbKO U3MEHEHME WU NPeKpaLlleHne rpa>kaaHCKoro npaBooTHoOLWEHUA (HanpuMep,
peLleHne o0 pekBM3nLnmM NnpekpawiaeT npaBo cobcTBeHHOCTH (C€T.242 TK P®)). B To xe
BpeMs BO3HUKHOBEHME Fpa)KAaHCKOro NpaBOOTHOLLEHUSA caMn Mo cebe Ha3BaHHbLIE aKThl
rnoBJieYb He B cmnax: 0bbIYHO 3TO pUANYECKOe NocseCcTBNE BbICTYMaeT pe3ybTaToM
BCEro lpunanyeckoro coctasa, 3JIeMeHTOM KOTOPOro ABNSAETCA aKT YNOMSAHYThIX
OpraHoB.

He cnepyeT ynyckaTb 13 Buay, 4To Poccmnckaa ®epepaums, cybbekTol PO 1
MYHUUMNanbHble 06pa3oBaHUA NpU3HalOTCAa cybbekTaMu rpax4aHCKOro npasa,
Y4acCTBYOLMMUN B UMYLLLECTBEHHbIX OTHOLLUEHMNAX Ha paBHbIX Havyasiax C rpaxgaHamu u
opnanNyeckKMMmn nmuamm, CNoCobHbIMKU 3aKJ04YaTb rpa>kgaHCKO-NpaBoOBbLIe 40rOBOPLI U



OL4HOCTOPOHHME caenku (rn.5 NK PO)[e1].

Poccuninckas ®epepauymns, cybbekTbl PO 1 MyHUumnanbHble obpa3oBaHMsa SABNASAIOTCA
HoCcUTensamMm NnybandYHom BnacTu. NMo3TOMy aKTbl FOCYy4apCTBEHHbLIX OPraHOB U OPraHOB
MEeCTHOro camoyrnpas/ieHns MoryT BbiITb Kak Ny6anYHO-BNACTHBIMU
(aOMUHNCTPATUMBHBLIMN) aKTaMun, Tak U caenkamu. B pamkax gaHHon paboTbl Mbl
paccMaTpuBaEM Te aKTbl Ha3BaHHbIX OPraHoOB, KOTOpPbIE ABAAIOTCA OCHOBAHUSAMU
BO3HUKHOBEHWS, N3MEHEHNS N MPEKPALLEHNS FPparKAaHCKUX NMpaB 1 0693aHHOCTEN[62].

OcobbiM BUAOM LOPNONYHECKNX aKTOB ABAAIOTCA CcyaebHble pelieHns, yCTaHaBaMBatoLwme
rpa>kgaHckme npasa n 06493aHHOCTU. B KayecTBe npMMepa MOXXHO NPUBECTU pPeLLUEHNS O
NPU3HaHMKM NpaBa COOCTBEHHOCTN Ha CaMOBOJIbHOE CTPOEeHUe Npu yCa0BUK, 4TO
3eMeJibHbIN Y4aCTOK B YCTaHOBJIEHHOM nopsaake byaget npenocTaBsieH 3aCTPONLLNKY (CT.
222 TK P®), npn3HaHUM NpaBa MyHMLUMNANLHOW COBCTBEHHOCTN Ha BEeCX035MnHYI0
HeOBVXUMYIO Bewb (N. 3 cT. 225 TK PO).

CynebHoe pelieHune - cBoeobpa3sHblin BUA Ny6anYHbIX akToB. OHO BblAeNnaeTcs U3 paaa
NPOYUX TEM, YTO MPoLLecCcyasibHOe 3aKOHO4aTEeNbCTBO NOAPOOHO pernameHTupyeT He
TOJIbKO MOPSZOK €ro NPpUHATUSA, HO 1 cnocob ochopMneHus, B cuy Yyero cyaebHoe
pelleHne NHOor Aa Ha3biBaloT Hanbonee popMann3oBaHHbLIM MPABONPUMEHNTESTbHbBIM
aKTOM.

HeponycTtumoe npeabsaBieHne NCKOBOro TpeboBaHUs 0 NpU3HaHUN ero
HeLeNCTBUTE/IbHbIM ABASETCS OTANYUTENbHOW YepTon cyaebHoro pewweHuns63]. Takoe
NcKYeHue n3 obuwero npasuia obycnosnsieHo TeM, 4TO cynebHbl akT AOMNyCKaeT ero
npoBepkKy B 0coboM nopagke, onpenesiéHHOM apbuTpa>KHbIM NpoueccyasibHbIM U
rpa>kgaHCKMM npoueccyasbHbiM 3aKoHogaTenscTBoM. CynebHoe pelleHune B
COOTBEeTCTBUU CO CT. 8 K PO, onpepensiou,en 0CHOBaHNA BO3HUKHOBEHUSA ITParKgaHCKNX
npae n obsa3aHHocTen, 060cobneHHO OT OpraHoOB roCyAapPCTBEHHON0 N MECTHOI 0
camoynpassieHus. Ho Takoe BblesieHne BOBCe He CBUAeTesIbCTBYeT O TOM, 4TO
cynebHoe pelleHne - He akT rocylapCTBEHHOro opraHa. MpocTo Hann4yne MHoOrmnx
OT/IMYUTENIbHbBIX YepT BblaenseT cynebHoe pelleHne U3 psag npovYnx akTos
rocyfapCTBEHHbIX OPraHoB.

BrnipaBe BbIHOCUTL CyebHoe pelleHne He TOIbKO rocylapCTBEHHbIE OpraHbl -
roCcyapCTBEHHbIE CY[bl, HO U UHble CNeLnasibHO YNOJIHOMOYEHHbIE OpraHbl, KOTOPbIE HE
SIBASIIOTCA rOCYyAapCTBEHHbIMU, - TPETENCKNE cyabl (apbuTtpaxku).

TepMUH «peLleHne» cerogHsa UCnosib3yeTcsd no MeHbLUEN Mepe B TpéX CMbICJTIOBbIX
3Ha4YeHnAX:



e KT MPaBOMNPUMEHNTENIbHON AEATENIbHOCTU Cyaa No Aesny, noapa3yMeBatoLniA
OTBET CyAa MNo CyLlecTBy Aena ( To ecTb MaTepuasbHO-NMPaBoBOE NpeanncaHune
cyla, agpecoBaHHOe CTOpPOHaM fena);

e MpoueccyasbHOe AelcTBMe Cyaa, 3aBepLuatoliee paCCMOTPEHME TeKyLLero Bonpoca
W gena B LENoMm;

e AKT-OOKYMEHT, PUKCUPYIOLLWIA pe3ysibTaT NpaBonpMMeHNTENIbHON AeSTEeNIbHOCTU B
cJlydae pa3pelleHns esa no CyLlecTBy[64].

BeccnopHo ncnosib3oBaHMe eaMHOro TepMmnHa asst 06o3HadeHna yKasaHHbIX MPaBoBbIX
SIBIEHUI, KOTOpPbIE CYLLEeCTBEHHO OT/AIMYAOTCA APYr OT Apyra, 6e3ycnoBHO, co30aéT
HeKoTopble NMpobsieMbl B MOHUMaHUN X MPaBOBOM NPUPOAbI, MPexXae BCEro npu
YACHEHUN PasINYynin Mexay cynebHbIM pelleHNeM Kak akToOM NpaBonpuMeHnTeIbHON
NeaTeNbHOCTU U 0pOPMASIOLNM 3TOT aKT AOKYMEHTOM, UMELNUM HauMeHoBaHne
«pelleHmnes, a Takxxe OaéT HEKOTOPbIE MOTUBLI A1 OTPULLAHMSA 33 CyaebHbIM pelleHnem
KayeCTB CaMOCTOSITE/IbHOIr0 LPUANYECKOro hakTa, MOPOXKAAOLWEro topuanveckme
nocnencTeus. 1o cMx NOp HEKOTOpPbIE YYEHbIE OTPMLAIT 3a CyaebHbIM akTOM
MaTepuasibHO-NMPaBoOBOE 3HAYEHWNE, MOCKOJIbKY pe3ysibTaT NpaBONpUMEHNTENbHON
NeaTeNbHOCTU Cyda UMWN He pa3rpaHNYnMBaETCs C NpoLeccyasibHbiM AeACTBUEM -
noaBeneHnNeM nTora Bcero cygebHoro pasbmpatenbCcTBa U BbIHECEHNEM PELLEHUS MO
CcyliecTBy gena.

OTyacTu NpenaTCcTBMEM A5 NPaBUIbHOIO MOHMMaHUSA cyllecTBa cyaebHoro peweHus
CNY>XXWUT N TOT (PaKT, 4YTO NMoMMeHOBaHHbIe B CT.8 K PO ocHOBaHUA 019 BOSHUKHOBEHUSA
rpaXkKaAaHCKMX npas 1 06A3aHHOCTEN U3I0XKEHLI MO-Pa3HOMY.

N3 HUX YacTb onpeaeneHa Kak AencTBus: «npuobpeTeHne» MMyLLecTBa, «Co3gaHne»
NPOn3BEeAEHN HAYKW, NUTepaTypbl U T. M., «NpUYNHEHNEe» Bpeaa, «<HeoboCcHOBaHHoOe»
oborawleHue, nHble AencTBuS.

Cnenysa 6ykBanbHOMY CMbICAy CT. 8 TK PD, CNOXXHO onpeaennTb Kak EeNCTBUSA 4OrOBOpPbI
N COeNKN, akTbl FOCYyAapCTBEHHbIX OPraHOB M OPraHOB MECTHOIro caMoyrnpaBJ/ieHNSA n
cynebHble pewweHus. Ecnm 6bl pegakunsa 3ToM HOPMbI 3aKpensisna Takue
obcToATENLCTBA, KAK 3aKJIl04EeHMe OOrOBOPOB N COENOK, N3[4AHNE aKTOB
rocyapCTBEHHbIX OPraHOB N OPraHOB MECTHOIro caMoyrnpaB/lIeHNs, BblIHECEHNE
cynebHoro pewenHmns, To MOXXHO 661210 6bl FOBOPUTL O TOM, 4YTO 34€Chb K
obcToaTeNnbLCTBaM, C KOTOPbIMU HOPMa MpaBa CBA3bIBAET HACTynNJeHne onpenenéHHbix
nocnencTBUin, OTHECEHbI UMEHHO AeNCTBMA. Takasa pefakunsa HOpMbl CHANa 6bl MHOrmne
BOMPOCH! U CYLLECTBEHHO CHMU3UNA «HaAMPSa>XeHne» B MOHUMaHUN NPaBoBOW NPUPOLabI
HEKOTOpPbIX LPUANYECKNX (PaKTOB.



PaccmaTpuBada cynebHoe peweHue ¢ no3nuyum cT. 8 'K PO noa TepMnHOM «cynebHoe
peweHne» NoHMMaeM gencTBue cyna no BbIHECEHUIO NPABONPUMEHUTESIbHOIO akTa
(cynebHoro pelweHunsa no cyuwecTsy gena).

FOBOPS O COOTHOLLUEHNN pPELUEHU rOCyAapCTBEHHbIX Cy40B U peLIeHNn Cya0B
HerocygapCTBEHHbIX - TPETENCKNX CyaoB (apbuTparken), conoctaBngasa nx, Poxxkosa M.A.
OTMEYaeT, YTO peLleHne rocygapCTBEHHOro cyaa:

e MOryT 06)Kasi0BaTbCs B BbILLECTOSALLYO MHCTAHUWIO CyAa - aneNsuNOHHYIO,
KaCCaLUMOHHY0, HaO30PHY0 MHCTaHUWO (Mpu 3ToM 06>kanoBaHue pelieHns oo
BCTYMJIEHUA €ro B 3aKOHHYI0 CUJly OTOABUraeT 3TO BCTYMJieHMe 40 MOMEHTa
MPUHATNSA NOCTAHOBJIEHNS CYAO0M BbILLECTOALWEN UHCTAaHUWK);

e ABNAOTCSH 06w eobs3aTeNbHbIMM, YTO O3HAYaeT Nog4YnHeHne Bcex cybbLekToB
BbIBOAY Cyda, COOEP>KALLEMYCS B PE30JIIOTUBHOW YaCTU peLleHuns;

e Ha OCHOBaHWN BblAaBaeMOro CyZiloM UCMNOJIHUTENbHOIr0 JINCTa noanexxaTt
NMPUHYONTENBHOMY UCMOIHEHUIO;

e CO34AlOT MPEeANLNIO 418 YY4aCTHUKOB NpoLecca: BbiBOAbl CyAa B OTHOLUEHUN
KOHKPETHbIX (haKTOB, KOTOPbIE 3aKPENIATCA B MOTUBUPOBOYHOW YaCTUN peLUeHNns,
He noane)xaT NMOBTOPHOMY CyaebHOMY yCTaHOBAEHUIO MPW NOCAeayoLem
pa3bupaTensCTBE MHOMO COpa MeXXAy TeEMU XXe NNLAMN [65].

YTo KacaeTcs pelleHnn TpeTenckoro cyaa (apburtparka), To oHU:

e ABNAIOTCA 0b6A3aTeNlbHbIMU ANS CTOPOH TPEeTencKoro pasbmnpaTtenbcTBa (CTOPOHHLI,
3ak/o4mBLLUNE apbuTpa>KHoe cornalleHme, TeM CaMbiM NPUHMMALOT Ha cebs
0653aHHOCTb 006POBOILHO UCMOJIHATL pelleHne TpeTenckoro cyaa (ct.31 ®3 «O
TpeTenckmx cygax B Poccunckonm depepaunn));66]

e NCNONHATCA J06poBONLHO (CT.44 O3 «O TpeTencknx cyaax B POCCMNCKOMN
depnepaunn»). MNpun oTcyTCTBUN JO0OPOBONBLHOIO UCMOSIHEHUSA MOTYT ObITh
npuBeneHbl B UCMOJIHEHNE NMPUHYAUTESIbHO, OAHAKO0 UCMOJIHUTE IbHbIN NINCT
BblAAETCHA rocyfapCTBEHHbIM CyaebHbIM OpraHoM nocsie NpoBEPKU peLleHns
TPeTencKkoro cyaa Ha cootBeTcTBmne TpeboBaHNAM 3aKOHA;

e OCMOPEeHbl MOTyT BblITb B KOMNETEHTHbIN roCyfapCTBeHHbIN ¢y (CT.34 3akoHa PO
«O MexxayHapo4AHOM KOMMepYeCcKoM apbutpaxe», cT.40 ®3 «O TpeTencknx cyaax
B Poccunckonm ®depepauynm»). UcknodeHmne ns obuero npasuia nmeeTt MecTo, eC/in B
apbnTpa>KHOM corsialleHn CTOPOHbI HE MpenyCcMoTpenun, 4To pelieHne
TpeTenckoro cyna (apbutparka) aBageTCcsa oKkoHYaTeNbHbIM (cT.40 3 «O
TpeTenckmx cygax B Poccunckonm depepaumnm»);

e He CO34al0T Nperanynioe7].



HeobxoanmMo OTMETUTb, 4TO BOMNPOC O posaun cyaebHoro peweHns B BOSHUKHOBEHUMN,
pPa3BUTUN N MPEKPALLEHUN FPaXKAAaHCKOro NPaBOOTHOLWEHNA 00 CUX MOP B lOpUANYECKON
nmTepaType He nMeeT eQUHOr0 MHEHMNS, XOTS UccaenoBanm 3Ty npobnemy Takme
BUAOHble y4E€HbIe, KaKk N'ypBud M.A., Anekcees C.C., Ncakos B.b., XandgwuHa P.O.[68] n
apyrue.

Onckyccma npoaosiKaeTcs, 0 HEM MOXKHO CcyaunTb no pabotam Poxxkoson M.A.[69],
Ko3nosa M.A.[70]  4p.

CynebHoe pewleHne Kak iopnandeckmnm gakT MOXKET U3MEHUTb FpakaaHCKme
NMpPaBOOTHOLUEHUSA, NPeKpPaTUTb ero AeNCTBUe, aHHYIMPOBaTb (YHUYTOXUTD)
rpakaaHcKoe rnpaBoOTHOLEHMEe, HanpuMep, B cjlyyae npusHaHna HeJencTBUTeIbHON
COeJIKM, KOTopas NMPU3HAETCA TaKOBOW CO BPEMEHU e€ 3aKJIlYeHuns.

ABTOp pa3spengeT MHeHne Ko3nosa M.A.[71] 0 HEKOPPEKTHOCTU TaKUX (pOPMYJIMPOBOK B
cTaTen 222 n 234 'K PO, korga peyb MOET 0 BOSHUKHOBEHUN NpaBa COOBCTBEHHOCTM Ha
OCHOBaHWM peLlleHns cyna, Kak «npaBo cCOBCTBEHHOCTU MOXeT ObiTb MPU3HAHO».
MpU3HaTb MOXHO TO, 4TO MMeeTCs. [1pn y3aKOHEHNN CaMOBOJIbHOW MOCTPOMNKHN MO
npaswuiam cT.222 'K PO cnepoBaso 66l NPUMEHUTb APYryto QOPMYINPOBKY, Hanpumep,
«MpaBo COBCTBEHHOCTN MOXeET BbITb YCTaHOBJIEHO CY40M».

Non NpaBOMEpPHbIMU AENCTBUAMN, MOPOXKOAOLWNMU FParKAaHCKNE NMPaBOOTHOLLIEHNS,
MOHUMALIOTCSA AENCTBUSA, HapyLlaoLWwme npeanmcaHns 3aKoHoB, MHbIX HOPMAaTUBHbIX
aKTOB M NPUHLMIMOB Npasa.

K 4yncny HenpaBoOMepHbIX DEeNCTBUN, nopoXOakwLWnX rpa>xgaHCKmne rnpaBooTHOLLEHNA,
MO>XHO eCJin:

HEencCnoJIHeHNe NIN HeHaasieXallee NCMOJIHEHNE A0roBOPHbIX 0643aTENbCTB;

e NPUYNHEHNE BHEOOMOBOPHOIro Bpeaa;

e HeoCHoBaTeNbHOe oboraweHue - npuobpeTeHne nnm cbepexeHme nMyLLecTsea 3a
CYET gpyroro aAuua 6e3 4oCTaTOYHbIX K TOMY OCHOBaHUM;

e NENCTBUSA, COBEPLLUEHHbIE B BUAE CAEJOK, MPU3HAHHbIX CY4O0M HELENCTBUTEbHbIMYU;

e HNYTOXHbIE COENKN;

e CO34aHMe NPensTCTBUIA B OCYLLECTBNEHNN NpaBa COBCTBEHHOCTN APYroOMy NMLLY;

e [ENCTBUSA, HapyLlaloLWmMe NCKAKYNTE IbHbIE MPaBa aBTOPOB NMPON3BEAEHUNIN HAYKWN,
nnTepaTypbl, ICKYCCTBa, NaTeHToobnapaTenen;

e 370ynoTpebneHne npasoMm (cT. 10 'K PD) n gp.



B paMKax BO3HUKLIEro BCAeACTBME HEMPaBOMEPHbIX 4ENCTBUW NPAaBOOTHOLLEHUSA
YyNpPaBOMOYEHHbIN Y4aCTHUK NPaBOOTHOLWEHNSA (Ha30BEM ero rnoTepneBLwwnii) BNnpase
npenbsaBAATb K APYro CTOPOHE A0MNOJIHUTEsIbHble TpeboBaHMS, BbiITEKaOWME U3
yCJIOBUIN OOroBOpa N N3 3aKOHa. XapaKTepHOW 0COBEHHOCTbIO rpa>kAaHCKO-NPaBOBbIX
OTHOLWEHUN ABNSETCS BO3SMOXXHOCTb YpPerynpoBaHnsa OTHOLLEHNI B MPEeTEH3NOHHOM
(mnocynebHoMm) nopsaake. CornacHo 4ENCTBYOLWEMY 3aKOHO4ATENbCTBY NpeabsaB/ieHne
npeTeH3nn asnseTca obsizaTeNbHbIM, €C/IN 3TO NPEeAYCMOTPEHO 3aKOHOM NI CTOPOHbI
A0roBopmancbL 06 3ToM Npu 3aknYeHun caenkn. HecobnrogeHme ycnosms o
npeTeH3noHHOM MnopsnKe pa3peLlleHnsa cropa corsiacHo cT. 148 AlNK PO asnseTcs
OCHOBaHMEM A7 OCTaB/IEHUSA NCKOBOI0 3asABNeHnsa 6e3 paccMoTpeHus.

NMpeTeH3VOHHbIN NOPALOK YperympoBaHns oTHOLWEHUA npegycMmoTpeH denepasibHbIM
3akoHOM «O 3awunTe npas noTpebuTtenen»[72].

[Mpn yKNOHEHUn oT ﬂ,O6pOBOJ’IbHOFO BOo3MeLlleHna speda, Npu4NHEHHOIo HerpaBoMepHbIM
DEeNCTBUAM, Cropbl paCcCMaTpMBakOTCA B Cy,EI,GGHOM nopsaake[73l.

NoTepneBwWwas CTOpoHa BNpaBe TpeboBaTb BO3MELLEHNA NPUYNHEHHOIO en yulepba B
nonHoM obbéme (cT. 15 MK PD), ecnn 3aKOHOM nAM OOroBOPOM He NMpeayCcMOTPEHO NHOeE,
a Tak>Xe NMPUMeHEHUS UHbIX FPa>KAaHCKO-NPaBOBbIX Mep OTBETCTBEHHOCTU, Hanpumep,
yTpaTbl HEYCTOWMKWN, KOTOPas MOXXeT ObITb B3blICKaHa N cBepX YObITKOB (CT. 394 TK PO).

Mpu coBepLIeHUN HEMPAaBOMEPHOro AeNCTBMS NOTepreBLllas CTOPOHa NpeacTaBnaeT
Jl0Ka3aTeNbCTBa COBEPLUEHMS TAaKOro AeNCcTBUA (IPUANYEeCcKoro akTa) CoO CTOPOHbI
Apyroro nuua, o6béMa NpUYNHEHHLIX el BCeACTBME NpPaBOHaPYLLUEHUN YOBITKOB 1
HaZIM4Ymne NPUYnHbLI U CBSA3N Mexxay YObITKamMu 1 HENPABOMEPHbIM AENCTBUAM APYrOro
nmua.

HapywwuBliasa gorosopHoe 0643aTenbCTBO, @ TakXXe NMPUYMHMBLLIAA HELOrOBOPHOW Bpea,
CTOpPOHa npepgnosaraeTca BUHOBHOM (Npe3yMnumns BUHbI) N Ha HEN NeXXNT 06893aHHOCTb
[0Ka3aTb OTCYTCTBME CBOEN BMHbLI B HapyLleHnn oba3zatenbCcTBal74].

NckniovyeHne D,EI7ICTByI'OLLI,ee rpaxxagaHCcKoe 3aKoHo4aTeNlIbCTBO YCTaHOBWJ10 AJ1A
BNadeNblLeB NCTOYHNKOB MOBbILLEHHON ONAaCHOCTWN, KOTOpble obs3aHbl 3arnagnTb
I'Ipl/l‘-IVIHéHHbIVI NCTOYHWUKOM MNOBbILLEHHOWN ONACHOCTHK Bped He3aBUCUMO OT HaJINYNA BUHDI
(cT.1079 TK PO).

B cchepe npeanpuHUMaTeNbCKOM AeATENbHOCTUN HapyLLUTEeNeNn AOroBOPHbIX
ob6s13aTeNnbCTB 0CBOOOXXAAET OT OTBETCTBEHHOCTUN OEACTBUS HENPEOA0MMON CUMbI (CT.
401 TK PO).



N3BeCTHbIN MHTEpPEeC B paMKax HacTosAwen paboTel NpeacTaBNAT HAYTOXKHbIE CAENKMN,
KOTOpble COrnacHo CT. 166 MK PO aenai0TCcA HeaenCcTBUTe/IbHbIMU HE3aBUCUMO OT
NPU3HaHUA UX TaKOBbLIMW CYyOOM.

B psane ctatenn 'K PO npsMo yKa3blBaeTCA Ha UX HUYTOXXHOCTb. IMeloTCa B BUAY CTaTby
0 npeaBapuTenbHbIX gorosopax (n.2 ¢t.429 k), gporosopax gapeHunsa (n.3 ct.572 n n.2
CcT.574 IK), cTpaxoBaHue npeanpuHMMaTenbCcKoro pucka (ct.933 n 951 MNK), a Takxe
MMyLLEeCTBEHHOro ctpaxosaHunsa (n.1 ct.951 NK), kommep4eckon KoHueccum (n.1 ¢t.1028
K).

Hapsany ¢ 3Tum BO MHOrmnx ctatbsax FK PO ynotpebnsaeTcs poaoBOn TEPMUH -
«HeOenCcTBUTENIbHOCTb Aorosopa». MMetoTcs B Buay norosopbl o 3anore (n.4 ct.339),
Kynau-npogaxu (n.2 ct.459), ooroesop € AMLOM, BblUrpaBwnm Topru (n.2 cT.449),
nopyunTenscTBe (CT.362), Kynam-npogaxn HeasumxmmocTn (cT.550 K), Kynam-npogaku
npegnpuaTua (N.2 ct.560 MNK), apeHabl 34aHUA Uan coopyxeHus (n.1 cT.651), apeHasbl
npeanpuaTtus (N.2 cT.658), HanMa »xmnnoro nomMmelleHns (cT. 684), 6BaHKOBCKOro Bkiaga
(n.2 ¢T.835 1 n.2 cT.836), cTpaxoBaHusa nmyuwiecTtsa (n.2 ct.930), NMYHOro cTpaxoBaHUs
(n.2 cT. 934 TK), ctpaxoBaHus (IM.1 ¢T1.940, n.3 cT1.944 TK n n.3 cT.951), noBEPUTENBLHOrO
ynpaBsieHnsa nmywectesoMm (n.3 c1.1017), kommep4veckon cybkoHueccumn (n.2 cT.1029) n

ap.

HUYTOXXHBLIMU U3 Ha3BaHHbIX ABNAIOTCA Tebe coenku, OTHOCUTENIbHO KOTOPbLIX He
npenycMoTPeHOo, YTO CTOPOHA B COOTBETCTBYIOLMX CJy4asaX, MoXXeT TpeboBaTb
NPU3HAHNA CAENKN HeJEeNCTBUTESIbHOM.

Takon KpuTepun Noapa3fesieHNs CAENIOK Ha OCMOPUMBIE N HAYTOXXHbIE LLUMPOKO
npuMmeHsieTcs B cyaebHol npakTuke n nogaep)xmpaeTcs y4éHbiMM[75]. C NO3ULUK 3TOrO
KPUTEPUS HUYTOXKHBIMU CAENIKaMUN SIBNSIIOTCSA AOr0BOPbI, YPErynpoBaHHble CTaTbsIMU
339, 362, 550, 560, 651, 658, 835, 836, 940, 1017 n 1029 'K P®, He cooTBeTCTBYlOLLME
yKa3aHHbIM B NepeyncieHHbIX CTaTbAX YCJI0BUSAM.

HWYTOXXHOCTb CAENKN - OpUANYECKOro hakTa 03HAYaeT ero rnoJjiHoe oTCyTCTBME B
KayecTBe LpUANYeCcKn 3Ha4YMMoro obCcToaTeNbCTBa, NOPOXKAAOLWEro 4OrOBOPHbIE
NpaBoOOTHOLLEHNA[76]. 1 3TOro cneayeT, 4TO MPaBOMEPHbIE AOrOBOPHbLIE OTHOLLEHUS He
BO3HMKAKOT, 0AHAKO HNYTOXKHAA CAeSIKa KaK lopuanyecknin pakT - npaBoHapyLleHne
MO>XXET NPUBECTM (4TO B XKU3HU HabntogaeTcsa) K ABMXKEHUNIO AEHEXHbIX CPeacTB,
nepegadye MaTepuanbHbIX LEHHOCTEN, YObITKAM B BUAE HEMNPOM3BOAUTESNIbHbLIX PACX0O0B
y 06enx nnm oagHoOM CTOPOHHI.



Bcé nony4yeHHOe NoO HUYTOXKHON cOesiKe ABNSeTCA Nnosly4eHHbIM 6e3 npaBoBoOro
OCHOBaHMSA U NOANEXNT BO3BpaTy NnepenasLlen CTopoHe no npasunam cT.167 MK PO,
€CJ/IN 3aKOHOM He NpenycMOTPEeHO NHOe, HanpuMep, KoHgunckaymsa (cT.169 MK Po).

OOHUM U3 PUINYeCcKnx hakToB, ABAALWNXCA OCHOBAHMEM BO3HUKHOBEHUSA
rpa>kaaHCKnx npas 1 obssaHHocTen B €T. 8 'K PD yka3aHo 3noynoTpebneHne npasom,
KOTOpPOEe OTHOCUTCSA K YMUCJY HEMPABOMEPHbIX LENCTBUN.

OAOHaKo He BCe aBTOPbI COrjlacHbl C OTHECEHMEM 310ynoTpebneHns NpaBoM K YNCy
rnpaBoHapyLleHUA.

BbiCKa3biBas CBOIO TOYKY 3peHus No gaHHoMy Bornpocy OnerHan E.A. B cTaTbe
«CoOTHOLEeHNE NOHATUIA «3510yrnoTpebneHne npaBoM» U «MpaBoOHapyLeHne» NpUBoanNT
CrlefyoLYyo CpaBHUTENbHYIO Tabanuy npusHakos 3n10ynoTpebsieHns npasoM u
npaBoOHapPYyLUEHUNN:

Mpu3sHaku 3n0ynoTpebsieHus NnpaBom NMpu3Haku npaBoHapyLUeHuUs

desHune, coBepliaemoe B hopMme
nencrteua nnn bespencTeusa, He
OCHOBaHO Ha npas.e.

HesHne, coBepliaemoe B hopMe AeNCTBUSA NN
6e3nencTemsa, OCHOBaAHO Ha Npa.e.

O6bl4HO coBepLaeTCcd BMHOBHO (yMbILLIJ'IeHHO nnn

BWHOBHO (yMblLUHEHHO nmian no
BO3MO>XHO U HEBUHOBHOE 3)'onI'IOTp66)'IeHVIe HGOCTODO)KHOCTV').
MpaBOM.

B MOMEHT coBepLueHUSA AesAHNe HOCUT

NPaBOMEpPHbIN XapaKTep, Tak Kak HAXoANTCS B

«MpPaBOBOM MOJIE», HO NOC/IEACTBMS BbIXOAAT 3@ HOCUT NpOTUBOMPAaBHbIN XapakTep
npenesbl OCyLLeCcTBAEHUSA NMpaBa U HOCAT y>Ke B MOMEHT COBEpLLEHMS.
NPOTWBOMPABHbINA XapaKTep B CUJy 3amnpeLLeHuns

3aKOHOM.



HapylwaeT npegnmncaHus
cneunasibHOW HOPMbI (Hanpumep,
obpa3yeT cocTaB AesdAHUA,
npenycmoTpeHHoro B OcobeHHom
4acTWn COOTBETCTBYIOLLEro KoAeKca).

Kak npasunio, npoTmeopeyaT npeanncaHnsam
obuien HopMbl (HOPMbI-NPUHLKMA).

MocnencTBuma, Kak Npasuio, B (popMe 0TKa3a B
3awuTe npasa, nweHnn npasa. Kak OTBeTCTBEHHOCTb, KakK Npasunso, B
NCKJ0YEeHMEe - B (pOpMe BO3/10XKEHNSA hbopme BO3510XKEeHUS 0653aHHOCTW.
0053aHHOCTN BO3MECTUTb NMPUYNHEHHbIN Bpen.

C y4éTOM pa3nmyuin B Npu3Hakax NpMxXoauT K BbIBOAY, YTO OCHOBaHUA ON1A
OTOXXAECTBJIEHNA 3TUX ABYX MOHATUA HET 1 NpegnaraeT nofj 3noynotpebneHnem
npaBoOM NOHUMaTb «AesHNe YNPaBOMOYeHHOro nmua B hopmMme AeNnCTBUA Nau
be3pnencTema No peanusaumm NnpuHagnexauiero eMy cybbeKkTMBHOro npasa,
coBeplUaeMoe B paMKax npenocTaB/ieHHbIX 3aKOHOM BO3MOXXHOCTEN, pe3y/ibTaThbl
KOTOPOro BbIXOAAT 3@ YCTaHOBJ/IEHHbIE Npeesibl OCYLEeCTB/eHNS NpaBa no npuynHe
HamMepeHUs yrnpaBoOMOYeHHOro cybbekTa NpuYnHnTbL Bpea n (Mnm) o6 beKTUBHOIO
NPUYNHEHNA BpeLa npaBaM N 3aKOHHbIM MHTepecam APYrux nnmu»[77].

He BCce pa3gensoT No3uumio aBTopa, MHOro MHeHus npungep>xmeatotca 0.Cagumkos, M.
N36pexT[78].

B paMkax HacTosiuen paboTbl Mbl pacCMaTpUBaEM 310yrnoTpebieHne NpaBoM Kak
HEerNpaBOMEPHbIN PUANYECKUI PaAKT, MNOKa He NMoJIyHYUBLUMA 0QHO3HAYHOIO TOJIKOBAHMUS
B lOPUANYECKON NnTepaType.

tOpnandeckme akTbl - COBbITUA. [TOMUMO tOPNONYECKNX (PAaKTOB, 3aBUCALLNX OT BOAM
noaen B TOM WK MHOW CTeneHun (CAeNoK, akToB roCcyAapCTBEHHbIX OPraHOB N OPraHoB
MeCTHOro caMoynpaBJ/ieHUs, HanpaBJIEHHbIX HA BO3HUKHOBEHME IFPpaXKA4aHCKUX Npas u
ob6sa3aHHOCTeN, cyaebHbiX pelweHnin, puanYeCcknx NoCTyrnKoB, HEMPaBOMEPHbIX
OEencTBMn) ocobyto rpynny COCTaBAAKT COObITUA - XXNU3HEHHbIe 06CTOATENbCTBA, C
KOTOPbIMM 3aKOH WX MHOW NMPaBOBON aKT CBA3bIBAET HACTYMJIeHNE rpa>KaaHCcKo-
NMpPaBoOBbIX NOCAEeACTBUN, HO KOTOPbIE MPONUCXOLAT HE3aBUCUMO OT BOJIN NOAEN[79].

CobbITna ocTaloTCA HE3aBUCUMbIMM OT BOJIN JIIOAEN U B TeX cnydadXx, Korga OHu Oblnn
Bbi3BaHbl 4ENCTBUAMU YEsIOBEKA. Hanpmmep, CMEePTb MOXET HaCTYMNUTb KaK BCJieacTBue



€CTEeCTBEHHbIX MPUYUH (HanpumMep, CTAapoCTn), Tak U B pe3yibTaTe NPUYNHEHNSA TPABMBbI,
HEeCOBMECTUMOW C XN3HbtO. Bo BTOpoM cnyvyae cMepTb ByaeT TakXke cobblTUeEM, Tak Kak
nocsie MPUYNHEHNs TPaBMbl CUTYaLIUS BbIXOAUT U3-Mo4 KOHTPONA YyenoBeka. MaBoaok
MOXXET C/Iy4MTbCS U3-3a NPOPbIBA MJIOTUHbI, KOTOPYIO HeEbpe)xHo ykpenunun. OaHako
nocsie NpopbIiBa CUTyaLNsa BIXOAUT N3-NOM KOHTPOJS YenoBeka 1 npmuobpeTtaeT
NPU3HaKK IOpUaANYEecKoro dakTa - cobbiTus.

CobbITuSA, He 3aBuUCSALLME OT BOMN NIIOAEN, MPUHATO Ha3biBaTb abCONOTHbIMU. B oThanyme
OT HUX cobbITNSA, BbI3BaHHbLIE MOBEeAEHNEM J1I0AEN, HAa3biBAlOT B TEOPUW NMpaBa
OTHOCUTEeNbHbIMU. [paBoOBLIE MOC/IEACTBUA MOPOXKOATCA U TEMU, U OPYTrUMN.
Hanpumep, B csiydae CMepTU YesioBeEKA BO3HMKAET Lesibll KOMIMJIEKC HE NMEBLLUMNX MeCTOo
paHee NpaBOOTHOLWEHUN. B YacTHOCTK, HacnencTBeHHoe. OgHako, ecnu KTo-1nbo ns
Yyncsa HacneaHUKOB CBOUMM YMbILWIEHHBbIMW MPOTUBOMNPABHLIMU AENCTBUAMMU
(HanpuMep, NPUYNHEHNEM CMEpPTK) cnocobCTBOBAI MPU3BAHMIO €ro K Hac/1e40BaHNIO, OH
rno npasunam cT. 1117 MK PO, asnaeTca He4OCTONHbIM HAaCNeAHUKOM N He HacneayeT HU
Mo 3aKOHY, HN MO 3aBeLlaHunIo.

Ob6bI4HO Mo tpUANYEeCKUMIN COBbITUAMU MOHUMAOTCA ABJIEHNS NMPUPOLbI - CTUXUNHbIE
bencTeng (3emMneTpsceHns, HaBoOAHEHUSA, CX04 IAaBUH, LWYHaMW, yparaHbl, yaap MOJIHUN,
rpanobuTum n 1. n.). 3TN ob6cToATENBCTBA BEeccnopHO ABNATCA abCOMOTHLIMMN
CobbITUAMN HENPEOLAONMON CUbl B CMbIC/ie €T.401 TK PO, KoTopasa packpbiBaeT
MOHATNE HENPEOAOSIMMON CUJIbI KaK «4Ype3Bbl4allHOro N HenpeaoTBPaTUMOro npu
OAHHbIX YCNOBUAX 06CTOATENbCTBA».

CobbITUAMKU, C KOTOPbIMU, B HaCTHOCTHK, CT. 401 T'K P® cBA3bIBaeT HaCTynJeHne
rpa>kKAaHCKO-MpPaBOBbIX MOC/eACTBUN B BUAE 0CBODOXXAEHMA OT OTBETCTBEHHOCTMU 3a
HencnoJsIHeHNe NIN HeHaaeXallee NCMoJsiIHeHne obsa3aTenbCTB B Cpeae
npeonpuHNMaTENbCKON AEeATENbHOCTU, MOrYT BbiTb HE TOJIbKO CTUXNIHbIE ABJIEHNS, HO
N Ype3BblHalHble HENpeaoTBpPaTUMbIE MPU OaHHbIX YCN0BUAX 06CTOATENLCTBA,
obycnosneHHble noBegeHnem noaen. Poxxkosa M.A. Bcnep 3a Po3eHbeprom M.T. ¢
y4€TOM BblpaboTaHHbLIX B MMPOBOW NMpakTUKe NOAX0O0B K onpeneneHuto opc-
Ma>KOPHbIX 0BCTOATENBCTB K TAKOBbIM OTHOCAT Cleaylolune:

e 06bABNEHHAa M HeobbABNEHHAsA BOMHA, Fpa)KAaHCKasa BOWHa, becnopsagku n
peBOJIIOLNN, aKTbl MMpaTCTBa, caboTax;

e CTUXUNHbIe 6eacTBMSA, yparaHbl, LNKJIOHbI, 3eMeTPACEHNS, LLyHaMun, HaBOAHEHUS,
pa3pyLlleHnsa B pesysibTaTe MOJIHUNY;

e B3pbIBbl, MOXapbl, Pa3pyLeHns MallnH, 3aBOA0B M JI0ObLIX YCTAaHOBOK;



e 601MKOTbI, 3a6acTOBKN N NOKayThl B 1tobort popme, 3amenneHmne paboTbl, 3aHATHE
npeanpuaTun UIn nx NOMeLLEHN, OCTAaHOBKM B paboTe, nponcxoasuime Ha
npeonpuaTUN CTOPOHLI, KOTopas NpocuT 06 0cBOBOXKOEHUN OT OTBETCTBEHHOCTN;

e [1ECTBUSA BJIACTEN, 3aKOHHbIE UJIN HE3AKOHHbIE[80].

Cnepnyet cornacutbcs € BoiBogamm A. C. KanropofoBon, KoTopas ropuT 0 TOM, 4TO Npu
KBa/IMPNKaLMM aKTa rocyaapCTBEHHOr0 opraHa B Ka4yecTBe HeNnpeoao0/IMMON CUJbI
HeNb39 pacCMaTpMBaTb 3aKOHHOCTb WUJIN HE3AKOHHOCTb 3TOIN0 akTa Kak ornpeaensiowmmn
hakTop. MIHbIMK C/I0BaMK, BHE 3aBUCMMOCTM OT TOro, ABNSAETCHA BbIHECEHHbIN aKT
3aKOHHbLIM NI HE3aKOHHbLIM, B TOM C/ly4ae, eC/in OH NMpenaTCTBYeT UCMOJIHEHUIO
obsa3aTenbCTBa, OH O0J/HKEH pacCMaTpUBaATLCA KaK AeNCTBUE HENPEOJ0/IMMON CUbI;
MHOW noaxon He byneT CoOOTBETCTBOBATb NosioXKeHnsam n.3 cT. 401 TK PO,
ncyepnoliBatoLle yCTaHaB/IMBAOLWEro NpPmu3Hakm, KOTopble B COBOKYMHOCTU onpenensoT
Henpeono/IMMYo CUy[81].

K NoHATUIO «lopmnanyeckoe cobbiTne» nnu «HerpeonoInMMasa Cisia» HenpnMeHNMo
NMOHATUNE NMPaBOMEPHOCTU UJIN HEMPaABOMEPHOCTU, NMOCKOJIbKY C NMO3NLUNN HOPMbI MNMpaBa
MOXXeT BbITb OLLeHEHO NoBeAeHNe YenoBeKa, a He 06CToATEeNbCTBO OT HEro He
3aBucsLlee.

OcobbiM cobbiTneM aBnsieTca HacTynaeHne, nMbo ncrteyeHmne Cpoka.

MpaBoBas NPUPOAa CPoKa MOXET ObITb PAaCKpbITa TOJIbKO MPU COOTHECEHWUN €ro C BoJiel
4yesioBeKa. OTO MNO3BOJIET YBUIETb CPOK C ABYX CTOPOH:

e CybbekTMBHOM, MoapasymMeBatollen cBobogHOe ero ycTaHoOBAEHUE, MPOAsIeHME,
BOCCTaHoOBNeHMe, cobnogeHmne 4en0BeEKOM (TO eCTb 3aBUCMMOCTb OT YEI0BEYECKOWN
BOJIM), N C 3TON TOYKWN 3pPEHNA OH NpeacTaBageT cobon opuandyecknin akT;

e 00BbEKTMBHON, NpeagyCcMaTpuBalOLWLEN ero HacTynJeHne BHe 3aBUCMMOCTW OT BOJIN
4yesnloBeKa, M C ero TOYKK 3peHMs OH BCerpa topmngmnyeckoe coboitume.

HacTynneHue cpoka - 06bekTuBHOE 06CTOATENLCTBO, HE 3aBUCSLLLEE OT BOJIN YENOBEKA,
N UMEHHO HacTynJaeHMne CpoKa (CaMOCTOATENbHO UM B IOPUONYECKOM COCTaBE), a He ero
TeyeHne, MOXKeT BJleYb 3a COO0OMN BO3HUKHOBEHMNE IOPUANYECKNUX NOCAEenCTBUNA.

Hanpumep, npu HacTynJeHUN CPoKa NCNoNIHEHUS 06s3aTenbCTBa Mo AOroBopy
o6si3aHHasa CTOpPOHa A0JIXXHa nepenaTh, OTFPY3UTb TOBAP, OKa3aTb YCAYry, BbIMNOJAHUTb
paboTy B Te4yeHne oroBOpEHHOro BpemMeHun. Ecnm oHa aToro He genaeT, UMeeT MecTo
NpPOTMBOMNPABHOE NoBeAeHME C €€ CTOPOHbI. HapyLualTca yCcoBUS OrOBOPa, @ UMEHHO,
CPOK ero UCroJIHeHUNs[82].



NcTevyeHne cpoKOB B AOroBOpE NOCTaBKM AAET NMpaBo yrNpPaBOMOYEHHOMY MLy
O0TKa3aTbCA OT UCMOJIHEHNSA OOroBOpa B OAHOCTOPOHHEM nopsnke (cT. 523 TK PO).

NcTevyeHne cpoka NCKOBOM JABHOCTU ABAAETCA CaMOCTOSATESIbHbIM OCHOBaHUEM O/14
OTKa3a B UCKEe Mo 3a8BJIEHNIO CTOPOHbI (C€T.199 K PO).

NcTevyeHne rapaHTUMHOIO CpOKa UCKDYaeT rapaHTUnHbIe oba3aTenbCTBa NpoaasLa
(cT.471 TK PD).

B 'K PO conepxunTcsa psg cTaTen, KOTOpble NpaBoBblie NOC/eAcTBUA, 06bIYHO
HeraTuBHbIe, yCTaHaB/IMBAlOT MMEHHO C UCTeYEeHNEM CPOKOBI[83].

Takum obpa3oMm, NpaBoBble NMOC/eACTBUS 3aKOH CBA3bIBaeT MbB0O C HAaCTynJIeHNEM CPOKa
(Ha4YanbHbIM, NPOMEXXYTOYHbIM) NMM6O C ero ncrtevyeHmeM. NoCcKoNbKY HaCTyMJIEHNE U
NCTevYeHne CpoKa He NMoaBaCcTHO BoJie CybbeKkTa, NMPUHATO KBaanpuumnposaTb 3TH
obcToaTenbCcTBa Kak cobbITUSA.

3. Opuaunyeckum CoCTaB M ero Buabl

3.1.lMoHATne n copgepxaHne rpmnanyeckoro coctasa

Bo3HVMKHOBEHNE, N3MeHeHne NN NpekpaLieHne rpa>K4aHCcKoro npaBooOTHOLWEHNA 3aKOH
HepeOKo CBA3blBaeT He C OOHUM 06CTOATENLCTBOM, C COBOKYIMHOCTbIO Opnaon4ecknx
()aKTOB, Ha3blBAaeMOM KPUONYECKNM COCTaBOM.

tOpnaunydecknm coctas, no MHeHUto Anekceesa C.C., - 3TO «CUCTEMA IOPULANYECKUX
hakToB, HeobxoomnMasa onsa HacTynaeHUs pPUuand4eckmux NocneacTBnim (BO3HMKHOBEHNS,
N3MeHeHUs, NpeKpaLlleHne NpaBooTHOLWEeHWN)»[84]. Bonee YeTKoe NMoHATUe
topnanyeckoro coctaBsa AaHo B paboTte PoxxkoBon M.A.[85], KOTOpas MoA IpUANYeCKUM
COCTaBOM MOHMMAaET CcoYeTaHue puanvyecknx pakTos, B CUY HOPMbI NpaBa
HeobXoAMMbIX 019 HAaCTYNJIEHUS IPNONYeCKNX NocnenCcTBnn.

B KypcoBoin paboTe ncrnosib3oBaH TEPMUH «IOPUANYECKNI COCTaB» BMECTO 06bIYHO
ynoTpebnseMoro «@akTUYeCKNN COCTaB» B CBA3M C TEM, YTO NOC/EAHNNA TEPMUH HE
MO>XeT pacCMaTpPUBATbLCS KaK NPaBWU/IbHO OTPaXkaloLMin BK1aAblBaeMOe B HEro
copeprxaHue.

Be3ycnoBHOM Mogaep>XKu 3acny>XnBaeT To4ka 3peHuns KpacaBumkoBa O.A., KOTOpPbIA MO
3TOMy noBoAay nucan: «MNon hakTUYeCKUM pasyMeeTCsa TO, HTO HE MMeeT 3Ha4YeHnsa oS



npasa. MNopg topnanvyeckmnm xe rnoHMMaeTcsa camMmas CyLHOCTb, UICX0O59 U3 KOTOPON Ha
OCHOBE 3aKOHa A0JI>KeH 6bITb peLleH cnop o npaBe rpakaaHckoMm. Korga roBopsT, 4To
haKT IoPUANYECKUA, a COCTaB - (paKTUYECKNI, TO CO3[aeTCA HernpaBuibHOe
npencraBneHmne, aKobbl 3Ha4YEeHNE UMeEET TOJIbKO OTAESbHbIV IpNANYEeCcKnn hakT, a
COBOKYMHOCTb - topugnyeckn 6espasnim4yHa, oHa HOCUT paKTUYeCcKuinn xapaktep. B
OENCTBUTENLHOCTU (haKT obpeTaeT CBOK HPUANYECKYIO OLEHKY (MOCKOJIbKY OH He
ABNSETCA CaMOCTOATENIbHbIM), HAX04ACh B onpenesieHHOM COCTaBe, KOTOPbIN
MnopoXXAaeT lpuandeckme nocnencTems, To eCTb B OPUANYHECKOM COCTaBeE»[86].

[OBO/IbHO YaCTO HOMbI MpaBa NpefgycMaTpMBalOT CUTYaU UKW, KOrga HacTynaeHune
eaNHNYHOro obCcToATEeNbCTBA NPU3HAETCS HEOOCTATOYHbIM A/19 BO3HUKHOBEHUS
nocnencTemin. Hanpumep, ong nepexona npasa CO6CTBEHHOCTU Ha 0OBbEKT
HeOBMXMMOCTM OT OL4HOIr0 nua K ApyromMy (To eCTb NpekpaLleHns rnpasa
COBCTBEHHOCTN Ha UMYLLLECTBO Y OAHOM0 /iU U BOSHUKHOBEHMSA NpaBa CO6CTBEHHOCTMH
Ha 3TO MMYLLECTBO Yy APYroro amua) HegoCTaTo4YHO COBEPLUEHNA COENKU KYMJN-
npoaaku, Heobxoanma ewle rocygapcTBeHHas permctpaumsa (n. 1 ct. 551 TK P®). To
€CTb B HEKOTOPLIX C/lyHasX HOpMa rnpasBa TpebyeT COBOKYMHOCTU HECKOJIbKUX
06CTOATENLCTB, KaXKAbl N3 2JIEMEHTOB KOTOPOW SABMSETCH «CTYNEHbKOW» K HAKOMIEHMUIO
BCero cocTasa.

CocTaB AABNS€TCA COBOKYMHOCTbIO OTAE/IbHbIX PUANYECKUX PAKTOB, KaXKAbIN N3
KOTOPbIX B MHbIX C/ly4asax Mor 6bl BbICTYNaTb B Ka4eCTBE CaMOCTOSATEs/IbHOIO
topuanyeckoro akTalg7l. Tak, B ykazaHHOM ripmMepe (Npu ycnoBum, 4To 06 beKTOM
ABNAETCA ABUMXKMMOE NMMYLLLECTBO) cAesika Kyrnam-npogaku cama no cebe sneyer
rnepexo npaB Ha MMYyLLECTBO. TO eCTb BXOA4ALMM B OPUANYECKUIN COCTaB 3JIEMEHTAM -
topnanyeckum pakTam - NpucyuLe CBOMCTBO aBTOHOMHOCTW MO OTHOLUEHUIO OpYr K

apyry.

Hopma npasa, Kak abcTpakTHas MoAesib COBOKYMHOCTU 06CTOATENbCTB, CBA3bIBAET C
HacTynaeHneM BCeN 3TON COBOKYMHOCTU onpefesieHHble nocnenctemnsa. OcobeHHOCTbIo
IOPULANYECKOro CoCTaBa ABNAETCSH TO, YTO A5 HACTYMJeHN HeobXoANMbIX OPNANYECKNX
nocnencTBunM HY>XeH He OO4UH lopuanyvecknin pakT, a MMeHHO COBOKYMHOCTb
topnanyeckux pakTos. MNpn 3ToM topuanyeckme akTbl, NpM3BaHHble 06pa3oBaTb
IOPUANYECKUA COCTaB, HECKOJIbKO OrpaHU4YMBalOTCA B CBOEN «aBTOHOMHOCTU», HO
BCTYMNJIEHME B OPUONYECKUA COCTaB He SINaeT NX 3TOro CBOMCTBa Boobule.

MOCKONIbKY HOPUANYECKNI COCTaB MOXXET b6biTb 06pa3oBaH coYeTaHMEM
CaMOCTOATENbHbIX PUANYECKNX (PAKTOB, MHOM @ 3TO BbI3bIBAET CJIOXKHOCTb
OTrpaHNYeHns COCTaBa IPUANYECKOro hakTa OT PUANYECKOro CoOCTaBa.



Ncxons 3 NOHATUS IOPUANYECKOro COCTaBa Kak CoYeTaHus lpnanyecknx gakTos, B
Cuy HOpMbI NpaBa HeEOBXoONMBbIX ONS HACTYMNNEHNSA IOPUANYECKUX MOCNEACTBUN, MOXKHO
FOBOPUTbL O TOM, YTO B IOPNONYECKNIA COCTAB BXOOAT CaMOCTOATE/IbHbIE lopnanydeckme
haKTbl (CO BCEMU OT/IMYAOLWMMN NX NPU3HAKaMN, CBONCTBaMMN, Ka4ecTBaMu,
OTHOCALWMMUNCA K CaMOMy 06CTOATENLCTBY, €ro cydbbekTam uam obbekTy).

FOpunandecknm coctas, TaknuMm obpasom, asnseTcs bonee «kpynHoiM obpasoBaHuemM»,
KOTOpbIN 06beanHsaeT B cebe HECKOIbKO peasibHbIX XXN3HEHHbIX 0O6CTOATENLCTB
(topnanydecknx hakToB), Ka)K40e U3 KOTOPbIX OO/HKHO OoTBeYaTb TpeboBaHUAM,
YCTAHOBJIEHHbLIM B OTHOLLUEHWUN €ro HOPMOW NpaBa. KOpuan4Yecknn cocTas BKJIKOYAET B
cebsa oBa n bonee ropnanvecknx pakTos.

CylwiecTByeT MHEHMe 0 TOM, YTO B Ka4yeCTBe 3JIEMEHTOB I0pNaNYeCcKOoro CocTaBa MoOXeT
BbICTYMaTb HE TOJIbKO IOPUANYECKUNA (PaKT, HO TakXXe U 0TAe/IbHOe NPaBOOTHOLIEHMe.
Tak, onmpascb Ha NpuMep 3aJ10roBbIX OTHOLLUEHU, KOTOpble AJ19 CBOEro BO3HWKHOBEHUSA
TpebyloT He TOJIbKO 3aKJII0YEHMSA 3a/10r0BOM CAEJIKN, HO U NpaBa COOCTBEHHOCTU Y OLHOM
n3 cTtopoH porosopa, O.C. Nodhde caenan BbIBOL O TOM, 4HTO B Ka4YeCTBe IOpUandecKmnx
(haKTOB MOryT BbICTYNaTb «CaMu rpa>kgaHCKue rnpasa v NpaBoOTHOLIEHNA»[88]. MOXXHO
BCTPETUTb 1N YTBEPXAEHUA O TOM, 4TO B MexaHuU3Me NpaBoBOro peryamposaHus
topnanyeckme pakTbl N MPaBOOTHOLIEHUA «MOryT "MeHATbCA MecTaMun", To eCTb
NPaBOOTHOLLEHNA CNOCOBHbI BbICTYNATb B POV IOPUONYECKUX (haKTOB»[89].

PoxxkoBa M.A. yKa3aHHYIO TOYKY 3peHUSA CHNTaeT HeBepHOW. 1o ee MHeHINIo
rpa>k4aHCKoe NpaBoOTHOLLUEHNE He MOXKeT pacCMaTpmMBaTbCA B KaYyecTBe Iopnanyeckoro
hakTa, «MOCKOJIbKY CaMO OHO He NopoXKAaeT Iopuandyeckmux nocseacTBun n N1Wb B
HEeKOTOpbIX C/y4asax npencTasnseT cobom obLLyo NpeanochlsIKy HAaCTyMJeHus
topNanNYecKmnx NocneacTBnn»[90].

B obocHoBaHMe CBOEro yTBepxAeHns, OHa onmpaeTCcsa Ha YMO3aK/tlo4eHnsa KevyekbsaHa
C.®., N0 MHEHUIO KOTOPOro «0TOXKAECTBNIEHMNE IOPUANYECKUX (PAKTOB CO BCEM
KOMMJIEKCOM 0BCTOATENLCTB, NMPefyCMOTPEHHbIX U rnpejnosiaraemMblX rmnoTe3omn
NMpPaBoOBOMN HOPMbI, HENPaBUJIbHO. NpaBo COBCTBEHHOCTU ABAAETCS NMPEenNOChIIKON
[0rosopa 3asiora, Ho lpuanyeckum GakTom, 06CTOATENIbCTBOM, CJIy>XKaLLMM OCHOBaHNEM
AN BO3HUKHOBEHWUSA 3aJi0ra, ABASAETCA cornaweHmne CTopoH 06 yCTaHOB/IEHNM 3a/10MOBbIX
NMPaBOOTHOLUEHUN»[91].

Bo MHOrmx cnyyasax cyw,ecTBOBaHME O4HOMO rpa>kAaHCKOro NpaBoOTHOLIEHUNS
OKa3blBaeT HEKOTOPOE BJINAHME Ha AMHAMUKY ApPYroro. [pn 3TOM NMpaBOOTHOLLEHWE
npencTasssieT cobonm oaHy 13 06X NPEeanoCbIsIOK HAaCTYMNJIEHNS OPUONYECKNX



nocsencTBun.

NcakoB B.b., xapakTepu3ysa rpaxaaHCcKoe NpaBoOTHOLWEHME KaK «(PaKT-
MPaBoOOTHOLLUEHME», MPUYNCTAET ero K hakTaM, KoTopble NnpeaLlecTBYoT HAaCTYNJIEHNIO
IOpPUANYECKUX PAKTOB - «IOPUANYECKNX yCnoBun». K nocnegHUM OH OTHOCUT TakXXe U
«(pakTbl, 0bycnosnmeatoLme NPaBOCNOCOOHOCTb N FPpa)KAaHCKOEe COCTOSAHNE CyObeKTOoB
npasa» (3TO, B YHaCTHOCTMW, rpa>kgaHCTBO, NOJ1, BO3pacCT, CEMENHOE MOJI0XKEHME,
obpa3oBaHue). Pazgenss opunanyeckmne pakTbl U «lOPUONYECKNE YCITIOBUSA», OH
hopMynmpyeT HECKOJIbKO pa3rpaHNYnNTesIbHbIX MPU3HAKOB OH AefnlaeT BbIBOL O TOM, 4TO
B OQHMNX NPABOOTHOLLUEHUSAX XXN3HEHHble 06CTOATENbCTBA MOMYT BbITh OPUANYECKMMN
hakTaMu, a B APYrux, «CBA3aHHbIX C MEPBbIMU, - OHN NPOABNAT cebsa Kak opugnyeckme
(HOpMaTMBHbLIE) YCNOBUA»[92].

Paznensasa nosuuunio Poxxkoson M.A. 0 TOM, 4TO NPaBOOTHOLWEHNE IOPUANYECKUM (PaKTOM
ObITb HE MOXET, a ABNSEeTCH B psage cayyaeB obuien NnpennocbisIKon AN BO3HUKHOBEHUS
ApPYyroro rnpaBoOOTHOLLUEHUSA, BO3HUKAIOLLLEro N3 CJI0XKHOIro topnanyecKkoro coctasa
CYMTaeM yMeCTHbIM KOPOTKO OXapakKTepu3oBaTb obLMe NpenoCbisIKU HAaCTYMJaeHUs
topnanNYecKux rnocaencTBnim, KOTopble B OPUANYECKON NuTepaType Yale obo3HavaoTCa
Kak lopuanvyeckmne ycsoBnus BOSHUKHOBEHUSA, U3MEHEeHUNA U NpekKpaLleHns
npaBoOTHOLWEHUSA. B KayecTBe lopnanyecknx ycaoBuim B Hay4yHou nntepaType
BblAengeTcs NpaBoCybbLEKTHOCTD.

XOoTS topuanveckme ycaoBus He BKIIOYAOTCS B lOPUONYECKUIA COCTAB, OHU BMeCTe C
topManNYeckuM cocTaBoM obpasytoT obLLyto rpynny - puanyeckmne npeanocbisiku,
nopoXxAatoLine NpaBooOTHOLLEHUS.

Ycnosuma HacTynaeHusa lpnanyecknx nocnencTsnm npeactaBnsaioT cobon Takme
NnpaBoOBblE ABJIEHNS, KOTOPbIE MPU3HAKTCA HOpMamMuM nNpaea obLwmmn (1 obs3aTeNIbHbIMU)
KOMMOHEHTaMN 0Na HacTynJieHUs BCAKNX Iopuandeckux nocnenctsun. Ecnm sto
NPoOUCXOOUT B Cchepe rpa>KaaHCKUX NPaBoOOTHOLLIEHWNI, YKa3aHue Ha HeobXoANMOCTb
Takom NpeanocCbi/IKKU Kak Bbl BBIHOCUTCS 3@ CKOOKU 1 COAEPXXNTCA B 0OLLEen YacTu
rpa>kK4aHCKoOro npasa (rmnote3bl HOPM NpaBa, Tpebywuwwme nx cobnogeHns, obbl4HHO
MMEHYIOTCS obLmmm).

MpeanockiNIKON HAaCTyNIeHUs BCAKNX IOPUANYECKUX NOCIEeACTBUN SABNASIETCS
NMpPaBoCybbEKTHOCTb, KOTOpasa obbeanHaeT NpPaBocnocobHOCTb 1 AeecnocobHOCTbL[93].

Bxoasuwasa B cocTaB NMpaBoCybbeKTHOCTM NPaBOCNoOCObHOCTL onpeneneHa B
paxgaHCKOM Kozekce Poccuinckon denepaumm Kak CnoCoOHOCTb MMETb rpakaaHckue
npasa n HecTn obsAazaHHOCTM (N. 1 cT. 17 TK P®). MpaBoCcnocobHOCTb He ABAseTCS



CyObEeKTMBHbLIM NPaBOM, 3TO NPM3HaBaeMas 3aKOHOM opuanyeckas crnocobHOCTb NnL,
onpegensowas Kpyr CybbeKTUBHbIX MpaB, KOTopble MOryT 6biTb B 061agaHnmM aHHOMO
cybbekTa, n 06a3aHHOCTEN, KOTOopble MOryT BbITb Ha HEr0 BO3JI0XKEHbI.
MpaBocnocobHOCTb HEe MOXET cama no cebe HagennTb NLO rPpaXK4aHCKUMM NpaBaMm 1
06A3aHHOCTSAMN - OHa NNLWb CO3[aeT IPULANYECKYIO BO3MOXXHOCTb A5 obnagaHnusa ummn
[94]. BcnencTBue 3TOro NpaBoCnoCcobHOCTL BbICTYNaeT B Buae obuien opnan4eckomn
OCHOBbI, KOTOpasa onpenenseT xapakTep n obbemM rpaxaaHCKux rnpas 1 06A93aHHOCTEN
nvyg. B oTainydme ot Hee topuandeckme pakTbl - 3TO YaCTHAad lopuanyeckas oCHOBa
Ka)X[4oro oTaesibHOro cybbLekTUBHOIroO npasa n 06493aHHOCTU, UMeLWNXCa y cybbekTa.

NepeyeHb NpaB 1 0b6a3aHHOCTEN, BXOAALWMX B COCTaB NPaBOCNOCOOHOCTN rpakAaHnHa
rnepeyncneH B ctaTtbe 18 K PO. MpaBocnocobHOCTb opuan4YecKnx auy onpenesieHa B
CT. 49 TK PO. Onsa Toro 4tobbl Nt0boe N3 yKasaHHbIX NpaB NPeBpaTUIIOCh B KOHKpPeTHOoe
cybbekTnBHoe npaBo, Heob6xoAMMO HaCTyrMNJIeHNe COOTBETCTBYIOLWErO IPNANYECKOro
hakTa, nmbo rpnan4eckoro coctaBa KOTopbIn (Ha OCHOBe NMpaBocnocobHoOCTN) NoBnevyeT
3a cobor BO3HMKHOBEHNE KOHKPETHOro cybbekTUBHOrro rnpasa.

FOpnanyeckas BO3SMOXXHOCTb UMETb MMYLLECTBO Ha NpaBe COBCTBEHHOCTU ABNSETCA
obuwen (Heobxogmmon) NpennocCbIIKON oNna npuobpeTeHmns nmyuiecTsa B COOCTBEHHOCTb.
YypexaeHune, npaBoCnocobHOCTb KOTOPOro He BK/IOYaeT NpaBo BJaAETb MMYLLLECTBOM
Ha NpaBe cO6CTBEHHOCTWN, MOXXET BJladeTb MM Ha NpaBe onepaTMBHOIO yrnpassieHns (CT.
296 MK P®), a B OTHOLIEHNN O0XOA40B, MOJIYYEHHbIX B pe3ysibTaTe OCyLWeCcTBIeHNS
DO03BOJIEHHON AeATeNIbHOCTU, YYpexxgeHne HafeNeHO TOJIbKO NpaBoMm
«CaMOCTOSATENbHOr0 pacnopsXXeHns» 3TuMn goxoaamm (ct. 298 MK PO).

HNeecnocobHOCTb - Apyras cocTaBaALWasa NpaBoCcybbeKTHOCTM - onpegesieHa B CT. 21
'K P® Kak cnOCOBHOCTb CBOMMU AeNCTBUAMU npuobpeTaTb M OCYyLLECTBASATb
rpa>kgaHCKme npaBa, co3gaBaTb Ans cebs rpaxgaHckne o6493aHHOCTU N UCTMOJTHATD UX.
NHbIMKM cnhoBamMu, aeecnocobHOCTb NpeacTaBnseT cobon opuanveckyro CnocobHOCTb NunLy
coBepLlUaTb Pa3/INYHOro poga CaMoCToATe IbHble OENCTBUSA, BAEKYLLUMe HAaCTyneHne
topnanyeckmnx nocneactsmm. CambiMn N3BECTHLIMU 3JIEMEHTaMU geecnocobHoCcTun
MPU3HAalOTCA: CAENKOCNOCOOHOCTL (fopnanyeckas cnocobHOCTb CaMOCTOATESIbHOIO
COBEpLUEeHNS CAEN0K); OeNNKTOCNOCOBHOCTb (topnandeckasa CnocobHOCTb
CaMOCTOSTE/IbHO HECTU UMYLLLECTBEHHYO OTBETCTBEHHOCTb 3a NPUYUHEHHbIN yLepb);
BO3MOXXHOCTb OCYLLECTBAATbL NpeanpuHMMaTeNbCKY OeATeNIbHOCTb[95].

Cama no cebe neecnocobHOCTb TakXXe He nopoXxpaeT AN UL FrpaXKAaHCKUX NpaB n
ob6A3aHHOCTEN - OHa NNLWb CO34aeT A1 HUX IPNONYECKY0 BO3MOXXHOCTb CBOMMM
[eNCTBUSAMU peann3oBaTb NPaBoCnocobHOCTb. Bcneacteue 3Toro geecnocobHOCTb



BbICTyMaeT B BUAe obuien lopnanyeckon 0OCHOBbI AeATESIbHOCTM N1l No NnpuobpeTeHunto
NMN FPpaXKAaHCKUX NpaB 1 0683aHHOCTEN, @ TakXXe N CO34aHUI0 NHbIX IOPNONYECKNX
nocnencTeuin. B oTanydme oT Hee opnanydeckme akTbl - 3TO YaCcTHasa opnagnyeckas
OCHOBa BO3HWKHOBEHWSA NPaBOBOro pe3ysbTaTa (HacTynaeHns iopuandyecknx
rnocnencTeun).

Hanpumep, cT. 23 K PO npegycMaTpuBaeT, YTO rpa>KjaHVH Brnpase 3aHMMaTbCS
npeanpuHNMaTEeNbCKON feATeslbHOCTbIO 6e3 obpa3oBaHMA lOPNANYECKOro amua ¢
MOMeHTa rocyapCTBEHHOW perncrtpaunm B Kayectse NHAMBUAYASILHOIO
npegnpuHnMaTens. Bcneactsue 3Toro npeanpuHUMaTesibCkaa eaTeNbHOCTb,
ocyulecTBsseMas rpax4aHMHOM A0 MOMEeHTa TaKon rocy4apCTBEHHOM perncrpauun,
coBepLluaeTcsa UM 3a npejenamMmm ero 4eecnocobHoOCTU, ToO eCTb Kak JULOM, He
obnaparownm LPNONYECKON CMOCOOHOCTbLIO OCYLLECTBAATb TaKylo AeATEeNbHOCTbL[96].

Takmum obpa3om, NpaBoCybBbLEKTHOCTb €CTb 00Las Npeanocbiyika HAaCTYNJIeHNS BCAKUX
lopuanNyecKnx rnocnencTBuii, Toraa Kak opuanyecknm pakT - Bcerga YacTHas
(KOHKpeTHas!) 0CHOBa HaCTYMNJIeHNs 3TUX NoCNeacTBUNA.

He Bce aBTOpbLI, nccnenoBaBLune NnpobneMy MexaHn3Ma NnpaBoBOro pPerynpoBaHns u
MecCTa rpuanvyeckmnx pakToB B HEM, pacCMaTpPUBAOT HOPMY MpaBa B Ka4yeCTBe YCJI0BUS
HaCTYMNJIEHNA IOPUONYECKMX MOCIEACTBUIA, XOTSA POJib MPaBOA HOPMbl HUKEM He
NrHOPUPYETCS.

Po)xkoBa M.A. HOpMYy NpaBa Npu3HaeT nepson obuien NPeanoCbISIKON HAaCTYNeHNS
BCAKUX IOPNANYECKNX NOCEeACTBUN, MOCKO/ILKY HOpMa NpaBa yCTaHaB/IMBaeT NPaBOBYO
Mogenb ob6CcToATEeNbCTBA N NpeAyCMaTPUBAET MOCAEeACTBUS ero HacTynaeHuns
(HanpnMep, BO3HUKHOBEHME FPa>KgaHCKOro MPaBOOTHOLLEHUSA NN OTAENbHbIX
CcybbekTMBHbIX NpaB n obsi3aHHocTen Nmbo, HaNpPOTUB, NPeKpaLleHne BCEro
rpa>K4aHCKOro NMPaBOOTHOLLEHMWS B LLEJIOM UJIN HEKOTOPbIX CYy6BbEKTUBHbIX MPaB 1
obsazaHHOCTEN U T.4.).

Hopma npaBa He MOXXET, MUHYA lopunanyeckme akTbl, HaAeINTb CyObEKTOB NpaBamMn v
o6s3aHHOCTAMU, 0CBOOOONTL OT 06A93aHHOCTU N T.M. - OHa TOJIbKO LOPUANYECKN co3aaeT
BO3MOXXHOCTb HAaCTYMJIEHUSA KakuxX-nnbo NnocneacTBmmn, yKasbiBasi Ha Te yC0BUSA, NMpun
KOTOPbIX 3TV NOCNenCcTBUA MOTYT BO3SHUKHYTb. IMeHHO B cuny 3Toro Poxxkosa M.A.
HOPMY NMpaBa pacCcMaTpMBaET B KadyecTBe obLen NpeanocbiIKN HAaCTynIeHns
IOPULANYECKMNX MOCNeACTBUN, a PNONYECKUN PaKT - B Ka4eCTBe YaCTHOWN (KOHKpeTHOoW)
OCHOBbI HAaCTynNJIeHUS pPNANYEeCKNX NocneacTBnin(o7l.



Bo3pa)keHuin no3numsa aBTopa OTHOCUTENBLHO IPUANYECKON 3HAYMMOCTU U MeCTa HOPMbI
npaBa B MexaHW3Me NpPaBOBOro peryJmpoBaHnUs He Bbi3biBaeT.

3.2.Bnabl opnanyecKkmnx coctaBos

FOpuanyeckme cocTaBbl, C KOTOPbIMU 3aKOH CBSI3bIBAE€T BO3HUKHOBEHWNE, U3MEHEHME U
npekpalleHne rpa>k4aHCKux npas U 06513aHHOCTEN, MHOMO4YMCIEHHbI U HEOAHOPOAHbI. B
Teopun X NoApa3nensoT Ha rpynnbl Mo Pa3/INYHbIM NPU3HaKaM.

Mo XxapakKTepy CBA3M 3/1IeEMEHTOB (haKTMYECKME COCTaBbl Pa3/INyatloTCA Ha:
a) NpocCTble;

0) CNoXxHble;

B) CMeluaHHbIe[98].

MpocTble (cBOBOAHBbIE) - 3TO KOMMJIEKCHI (PAaKTOB, MEXAY KOTOPbIMU CyLLeCTByeT
cBobofHas, He )ecCTKas CBA3b: (DaKTbl B COCTaBe MOry HakanimeaTbCs B JIIOO6OM
nopaake, BaXKHO Nu1Lb, 4TOObl B HEKOTOPbLI MOMEHT OHW OKa3asMCb BCe BMecTe. Tak, B
CooTBeTCTBUMU C HacTaMn 1 n 2 ctatbn 202 N'K PO npnocTtaHoOBNEeHME TeYeHUA CPOKa
NCKOBOW O0aBHOCTM HacTyrnmaeT B CUy Chefylolero Komnaekca gakTos (npmyem
coBepLUeHHO Be3pa3InyHOo, B KaKOM NopsaKe OHW HakanJnBasnCh): HaXoXX4eHne ncrtua
UK OTBETYMKA B COCTaBE BOOPYXXEHHbIX CUJ1 NIOC NepeBefeHne 3TUX CUJT Ha BOEHHOoe
MOJIOXKEHMe NJKC TeYyeHne NoCNegHNX LWeCTU MecsLEeB CPOKa NMCKOBOW AAaBHOCTMU.
OCHOBHOW MPUYMNHOW CYyLLEeCTBOBaHNA TaKMX COCTABOB ABNAETCS Pa3HOPOAHOCTb (PaKTOB.
[MpoMe)XyTo4HbIe MoCNenCTBUA HAaCTyNMBLLEN YacTWN COCTaBa 34eCb MUHUMAJIbHbIE: OHU
3aKJ1I04alTCA, Kak Npasnio, B BOSHUKHOBEHUN BO3MOXXHOCTU-MPEANOChITKN
(conpoBoXOaemonm B psae ciy4aeB COCTOSAHUEM IOPUANYECKON CBA3AaHHOCTN),
obycnosnusatoLLen Npu HacTynaeHun B dyayuieMm apyrmnx gakTos BO3SHUKHOBEHWE UHbIX
rnpaBoBbIX NOCNEACTBUMN.

CnoXkHble (CBA3aHHbIE) - 3TO CUCTEeMbl DAaKTOB, MeXXAYy KOTOPbIMU CyLLEeCTBYIOT
nocneposaTesibHasd 00yCNOBNEHHOCTb, XXEeCTKas 3aBUCUMOCTb: (haKTbl B COCTaBe
DOJIKHbI HaKanJnBaTbCs B XXE€CTKOM, CTPOro onpenesieHHoOM nopanke. 34ecCb 3/1eMEHTbI
COCTaBa [0JIKHbI C/lefoBaTh OAUH 3a APYrUM B CTPOron, yCTaHOBJIEHHON HOpMaMu
rnocsieoBaTesSIbHOCTU, MpUYeM HacTynmBLLUAasa YaCTb COCTaBa, Kak NpaBu/io, OTKPbIBaeT
bosiee 3HauYMTENIbHbIE, YEM B MPEALIECTBYIOLWEM C/ly4ae, opnanyeckmne BO3MOXKHOCTH,
COCTOSLME B BOSHUKHOBEHUN CEKYHAAPHOro (npasoobpa3soBaTesibHOr0) NPaBoMOYuUS.
Tak, B COOTBETCTBUN CO CT. 238 'K P® npaBo coO6CTBEHHOCTU NMLLIA Ha NMYLLLECTBO,



KOTOpPOE OKa3asioCb Y HEro N0 OCHOBAHMAM, AOMNYCKAaeMbIM 3aKOHOM, OAHAKO HE MOXET
emMy npuHaanexaTtb (M3baTo n3 obopoTa, orpaHn4eHo B 0bopoTe), NoANEXUT
npeKpaLleHnto B yCTaHOBJIEHHOM 3aKOHOM nopsake. Takoe MMYLLEeCTBO A0/1XKHO ObITb
OTYY>XXJEHO COBCTBEHHMKOM B TeYeHue roga, ecnm 6onee KOPOTKUIN CPOK HE YCTaHOBJIEH
3aKOHOM.

anIHyJJ,VITeJ'IbHoe N3bATNE TAaKOro nmyLlecTBa AO0MNYCKaeTCd Nnpn HaJimdimm cinenytommnx
ropngnyeckmnx (paKTOB, KECTKO CBA3aHHble MeXOy cobon nopaakKomMm nMx BO3HUMKHOBEHWA:

e HEBbIMNOJIHEHNE NTNLOM NMpPeanncaHnsa 06 oTYYXXAEHNN TAaKOro UMyLLLeCTBa
(bespencrTeuns);

e NCTEYEHWNE roIN4YHOIr0 CPOKa, YCTAHOBJIEHHOI O A1 OTHY>XXAEHNA UMYLLLECTBA
(cobbiTUne);

e cynebHoe pelleHne o NPUHYANTENbHOW NMPoAarKe NMYLLLECTBA;

e CHEeJIKa N0 OTHYXXAEHUIO MMYLLLeCTBal99].

CMellaHHble - 3To cucTeMa (hakKToB, CBA3b MeXAY KOTOPbIMU ABNSAETCA YaCTUYHO
cBob60oaHON, @ YHAaCTUYHO XKECTKOMN.

Cnepnytowasn rpynna akTUYeCcKMX COCTAaBOB OTPakaeT BO3MOXXHOCTb (M npeaesnbl)
NHONBUAYAJILHOIO PEryampoBaHns obLLEeCTBEHHbIX OTHOLLIEHWA KOMMETEHTHbIMU
opraHamu. 3To - AesieHne no CTeneHn onpeaeneHHOCTU COCTaBOB Ha onpeaeneHHbIe 1
OTHOCUTENbLHO onpeaesieHHble (MK 6naHkeTHble). OHO COOTBETCTBYET OAHOUMEHHOMY
NeNIeHNI0 PUANYECKNX HOPM.

OnpefesieHHbIe - 3TO COCTaBbl, BCE 3/IEMEHTbI KOTOPbIX SIBJISIOTCSA B CTPOrOM CMbIC/e
topnanNYeCcKUMIN hakTaMu, N BCE HU LIEJIMKOM NpeayCcMOTpPEHbI B rMnoTesax
lOpPUANYECKUX HOPM.

OTHOCUTENbHO onpepeneHHble (BNlaHKEeTHbIE) - 3TO COCTaBbl, KOTOPbIE HE MOJIHOCTbIO
npeanycMOTpeHbl B OPUANYECKMX HOPMaX; B HOPME yKa3aHbl N1LWb hakTnyeckmne
NpeanoCbINIKN UHANBUAYAJIbHBIX aKTOB; IOPUCANKLNOHHBIM )X€ OpraHam
NnpenocTaB/ISieTCA BO3MOXXHOCTb B NOpPsiAke NHAUBUAYAJIbHOIO peryampoBaHnsa pewaTb
topnanYecKne BoOnpocChl, OTHOCALMECS K AaHHbIM NPaBOBbIM MOC/IEACTBUAM C yHETOM
KOHKpPeTHbIX 06cToATensCTB Aena. CnenoBaTtenbHO, 61aHKETHbIE COCTaBbI
XapaKTepu3yloTCs HE TOJIbKO TEM, YTO MO CBOUM UCXOAHbIM 3JIEMEHTAM OHU
CKN1aAblBAlOTCA U3 (haKTUYECKNX NPeanochbiIOK MHANBUAYaNbHbIX aKTOB, HO U TEM, 4YTO
hakTnyeckne obcToaTeNbCTBA, YKa3aHHbIE B HOPMe, MOPOXXOAT lopnanyeckume
nocnencTBUA NNLWb Yepe3 akT PUCONKLNOHHOIO opraHa. Hanpumep, yBaKutesbHble
MPUYMHbBI MPOMYyCKa CPOKa NCKOBOW AAaBHOCTU ABNASAOTCS (PAaKTOM, MPOAOJIKAOWNM CPOK



NCKOBOW 0aBHOCTW NINLLb B COBOKYMHOCTM C onpeaeneHnem cyaa no 3ToMy BOMpocy.

YneHbl cOBETa ANPEKTOPOB U UCMOJIHUTENbHbIE OPraHbl aKLMOHEPHOro obLLecTBa HecyT
OTBETCTBEHHOCTb 3a NPUYNHEHHbIe 00LLEecTBY YObITKN, €C/N AeACTBOBaIN BUHOBHO, YTO
C No3nuun NyHKTa 1 cTtaTbn 1 ®enepanbHOro 3akoHa «0O6 obuiecTBax ¢ orpaHMYeHHOM
OTBETCTBEHHOCTbIO» O3Ha4YaeT - HeJo0bpPOCOBECTHO U HEPa3yMHO.

CornacHo nyHkKTa 5 Ha3BaHHOM CTaTbW C NCKOM O BO3MELLEHUN Bpeda MoryT obpaTuTbCs
aKuuoHep (akKunoHepsbl), BNageLwme B COBOKYNHOCTU HE MeHee YeM O4HUM MNPOLEHTOM
06bIKHOBEHHbIX akUuin. Taknm obpa3om, B faHHON CUTyauUnUn AO/KEH BbiTb KaK MUHUMYM
ABa obcToATeNbCTBA - HEpPa3yMHOoe, HeJobpocoBeCcTHOe NoBeAeHMe YJ1eHOB OpraHa
ynpasfaeHus, NOATBEPKAEHHOE pelleHneM cyaa, u ybbIiTku.

Mo cBoeMy 0b6beMy hakTU4eckme CoCcTaBbl MOy T ObITb MoApa3nesieHbl Ha:
a)3aBepLlUeHHble N b)He3aBepLUEeHHbIe[100].

3aBepLUEHHbIe - 3TO COCTaBbl, B KOTOPbIX 3aKOHYEH MPOoLEeCcC HaKOMNJIEHNS IPULNYECKNX
hakToB. OHWN MOPOXKAAT KOHEYHbIE lpuan4yeckmne nocnencTensa - npoucxoonT
BO3HUKHOBEHWNE, N3MEHEHNE UM NpeKpaLleHne NpaBoOOTHOWEHNA. MOMEHTOM,
CBUAETEeNbCTBYOWMM O 3aBEPLUEHHOCTM NpaBoobpa3yoLlero coctaBa, ABAAETCA
BO3HUKHOBeHME CybbeKTUBHOIro npasa (06s3aHHOCTK). PaKThbl XXe nepesoasLme
cybbekTMBHOE NpaBo N3 NOTEHUMANIbHOMO B aKTUBHO-AENCTBEHHOE COCTOSHME,
OTHOCATCSH, TaK CKa3aTb, K AOMNOJIHNTEJSIbHOMN YaCcTu COCTaBa, Bbipa>katoLen ero
pa3BuTune, OABUXKEHMeE.

He3aBeplLueHHble (MPOME)XXYTOYHbIE) - 3TO COCTaBbl, B KOTOPbIX NPOLLECC HAaKOoMJIeHUs
topuanyecknx pakToB eLle He 3aKOHYEH N OHM MOTYT NOPOXXAaTb NMLUb
NPOMeXXYTOYHbIE opuanYeckmne nocneacTens. BoinonHMB CBOO BPEMEHHYO MUCCUIO,
NPOMeXXYTOYHbIE PUANYECKNE COCTaBbl Aaslee He YYUTbIBAOTCA N «MOrJIOLWATCS»,
yCTynasi MECTO 3aBEpPLUEHHbIM (MOJIHbIM) OPUANYECKUM COCTaBaM, NOPOXKAAOLNM
NTOroBble pUANYECKMe NoceacTBmA[101].

He3aBepLlueHHble coCTaBbl MOSACHMM Ha NpUMepe opraHM3aunm OTKPbITOrO KOHKYpCa
(ctatbsa 1057 TK P®), Korga NnpoMexyTo4Hble CTaanu npoBefeHna KoOHKypca
0POPMNAITCA [OKYMEHTAIbHO U NMOPOXAaT NPOMEXYTO4YHble lopuandyeckmne
rnocnencTBus.

Ob6bsiBNEHME B NeYaTn 0 NPOBEAEHNN OTKPbLITOr0 KOHKypca 0b653bIBaeT NnLo,
06bsBMBLLUEE KOHKYPC, OBECTU 00 CBEAEHUS KOHKYPCAHTOB pe3yJsibTaTbl pacCMOTpeHus
nx 3a8BoK. OTKJIOHEHNE 3a8BOK MOXeT ObITb 06)kasloBaHa B YCTAaHOB/IEHHOM MopsiAKe.



3aBepLUaeTCss KOHKYPC 3aKJIl0YEHNEM KOHTPAKTOB C nobeanTtenem KoHKypca.

Kak Bugum [0 3aBeplueHns ipuan4eckoro coctasa HabnwgaroTCcA MPoMeXXyTO4Hble
CTagnn, KOTOopbIE MOrjaowaknTCcAaA NTOMroBbIM COCTaBOM.

MoBoasi UTOr TpeTbeMy pa3saeny paboTbl He06XxoaAMMO 0oTMEeTUTL BonblLIoe pa3Hoobpasne
toprnanNYecknx hakToB U PUANYECKMX COCTABOB, MOPOXAAOLINX, U3MEHAOLWNX, U
NpeKkpaLlalLWmX rpa)aaHcKkue npasa u 06s3aHHOCTH.

OCob6EeHHOCTbIO IPUANYECKUX COCTABOB B FPaXkJaHCKOM MpaBe SBASeTCSA Han4mne
6/1aHKEeTHbIX COCTABOB, A€ HOPMbI NPaBa NpegonpeaensaoLIne cogepxaHme
IOPUANYECKUX COCTABOB, COAEPXKAT OLEHOYHbIE MOHATUSA, KOTOPbIE KOHKPETU3NPYIOTCS B
npoLecce rnpaBornpuMeHeHuns.

B ropnanydeckon nutepaTtype lopuanyeckum dakTam n lopuanyeckum coctaBaM yaoensoT
BHUMaHME He TOJIbKO aBTOpPbI, crneunannsnpytowmecs B 061actn rpa>KaaHCKoOro rnpaea,
HO 1 OpPYrux otTpacnen (TpynooBoro, CEMENHOro, rpa>KgaHCcKoro npowuecca, obuen
Teopun nNpasa), 4TO BMOJIHE ONpaBAaHO, MOCKOJIbKY YSACHEHME CYLLHOCTU U MecTa B
MeXxaHU3Me NPaBOBOro PerynpoBaHNS PUANYECKMX (PaKTOB N IOPNANYECKNX COCTABOB
NMeEeT He TOJIbKO TeOpEeTMYECKOoe 3Ha4YeHne, HO 1 NpakTmnyeckoe. B
NMPaBOMPMMEHUTESIbHOW NMPaKTUKe He TOJIbKO CyAbW, HO N OpYyrune pucTbl C
lopUaANYEeCKMMN PaKTaMmn CTaIKMBAOTCSA NOCTOSHHO.

Knaccnpukaumns opnanyeckmx gakToB 1 lOPUANYECKNX COCTAaBOB NOMOraeT NpaBuJIbHO
OLEHUTb PUANYECKYIO 3HAYMMOCTb 06CTOATENLCTB N0 KOHKPETHOMY Aeny.

SAKNMIOYEHUE

3aBepLuas KypcoByto paboTy, MOCBALWEHHYIO OPUONYECKMM (PaKTaM B rpa>KAaHCKOM
npase, 0OTMe4yaeM AUCKYCCMOHHbIVN XapakKTep 3Ton npobsiemMbl, yCUINBLLUNACA C
nepexonoM K PbIHOYHON SKOHOMUKE U BCTYMJIEHNEM B 3aKOHHY0 CUy Fpa)KgaHCKoro
Kogekca Poccuinckonm depepaumm n opyrux HOpMaTUBHbBIX aKTOB, B HAaCTHOCTMU,
depepanbHbiX 3aKoHOB «Ob6 obLecTBax C orpaHNYeHHOW OTBETCTBEHHOCTbLIO», «06
aKuUMoHepHbIX obuwecTBax», «O 3awWmMTe NpaB notTpebuTtenen», KOTopble YCTaHOBUAN
npaBoBble NOCNeAcTBUA 06CTOATENbCTB, paHee 3aKOHO4AaTeNbCTBY HEU3BECTHbIX.
Hanpumep, opugnyeckoe 3Ha4yeHne nNpm3HaeTCa Ha3BaHHbIMU hefepabHbIMN 3aKOHAMWU
3a pelleHns MM oOpraHoB yrnpaBieHUsa akLMoHepHbIX obuiecTs n obuwecTs C
OrpaHU4YeHHON OTBETCTBEHHOCTbLIO, B TOM YuUC/ie KonnernanbHoelX. [lpasoBas npupoaa



3TUX pemeHvu7|, nopoXxagawwmnx rpa>XgaHCKo-rnpaBoBbie rnocnencTtenid, oCrtaeTcs
,D,VICKyCCVIOHHOVI. O4HM aBTOpPbLI OTHOCAT UX K cOAesikaM, gpyruve npegnaratoT
pacCMaTpnMBaTb HapaBHE C aKTaMW OPraHoB MeCTHOIro CaMoyrpaBJiIeHNA.

B o6cyxxaeHune npobnembl y4aCcTBYIOT HE TOJIbKO aBTOpPbI, CNeynaan3vpyowmecs B
obnacTu rpa)kAaHCKoOro npasa, HO U APYrnx oTpacien rnpaea, B YaCTHOCTHU
rpa>kg4aHCcKoro npouecca. NMpnmepom MoryT BbITb CIIYXKNTb 0NyO/IMKOBaHHbIE B
rnepuognyeckon nedvaTtn ctatbn ®anbkosmya M.C. «YcTaHOBNEHNE (DAaKTOB, UMEKOLNX
topngnyeckoe 3HavyeHue» (IXK-KOpuct, 2005, Ne24), HynHoBcknn H.A. «YCTaHOBNEHNE
(haKTOB, UMELLNX DpUANYEeCcKoe 3Ha4YeHne a4 npas Ha HeABMKMMOE MMYLLLEeCTBO B
ocobom npomnsesoacTee apbuTpa>KHOro npouecca» («ApbUTpa kKHbIN N FPparKaAaHCKNN
npouecc», 2004, Nell).

[lo HacTosLWwero BpeMeHun He BbipaboTaHO eANHOro NOHATUSA PUANYECKNX (PaKTOB,
0OHAKO MHEeHUSA aBTOpoB 61n3KN. ECav ogHn lopnan4yecknm hakToM Npu3HatoT
XXN3HEeHHble 06CTOATEeNbCTBO, C KOTOPbIM HOPMbI NpaBa CBSA3bIBAaeT BO3HUKHOBEHNE,
N3MeHeHue nin npekpatlieHue rnpas n obasaHHocTen (Anekcees C.C.), opyrve Ha3blBaloT
IOPUONYECKUM 3HaYUMbIMN PaKTbl peasibHOW AeNCTBUTeNbHOCTU (BepaHukos B.IM.),
Ncakos B.B. cunTaeT HeoOX0ANMbIM BHECTU YTOYHEHNE U IOPUANYECKUM (PaKTOM
npusHaeT 06CTOATENLCTBO COLUMANBLHOM XU3HU, a PoxxkoBa M.A. - «peasibHble
XXN3HEeHHble 06CcToATeNbCTBa.

HecMoTpsa Ha pa3nnyvme B GpopMyIMpoOBKax BCe aBTOPbl UCXOOAT U3 TOrO, 4TO
IOpUANYECKUA (haKT - 3TO 06CTOATENLCTBO, C KOTOPLIM MpaBoBas HOpMa CBA3blBaET
npaBoOBble NOCNenCcTBNA (B rpaXxAaHCKOM Npase 3TO YCTaHOBJIEHME, U3MEHEHME N
npekpalleHne rpa>kgaHckmx npas n 06s3aHHOCTEN), UMEOLWME MECTO B peasibHOM
KU3HW.

Knaccudumnkaums ropnondeckmnx pakTos, U3N10XKEHHAA BO BTOPOM pa3fesie HacTosLen
paboTbl, NpnBefeHa aBTOPOM B MO3NLMN TAaKOr0 MOHUMAHNA IOPUANYECKOro paKTa.

N3y4veHne y4yebHom 1 cneumnanbHon nutepaTypbl ybeanno B ToM, 4To paspaboTaHHas
rnoneeka Ha3apg KpacaB4ukoBbiM O.A. Knaccugukaumsa opuandecknx akTos B OCHOBHOM
COXpaHwua CBOE 3Ha4YeHue, 4YTOo NpmM3HaeTCcsa BCeEMU aBTOpPaMun, UccaenoBasLLINMUN
npobnemy ropugnyeckmnx paktos. C y4eTOM HOPMaTUBHO-MPABOBbLIX aKTOB, MPUHATbLIX
nocne onybnmkosaHma moHorpadum KpacasuimkoBa O.A. «KOpungnyeckmne akTbl B
rpa>kK4aHCKOM npaBe», BbICKa3blBaJINCh MPeasIoXeHMA Mo COBEPLUEHCTBOBAHMUIO
Knaccuukauum. ABTop HacToswen paboTbl corsaceH ¢ HEKOTOPbIMU U3 HUX. Tak,
cynebHoe pelleHne, KOTOPbIM yCTaHaB/IMBaeTCA NpaBo CO6CTBEHHOCTN Ha CaMOBOJIbHOE



CTpOeHune no npasusiam ctatbun 222 K PO, aBnsgeTca He TOJIbKO npoueccyasibHbIM
opungn4ecknm akTom, HO N pUgn4ecknm akToM MaTepmanbHOro npasa. lpnyem B
Knaccugukaumm saHnmaeT ocoboe MecTo cpeaun Ipuanyeckmx akToB, a He NoraoLwLaeTcs
AaKTaMUN rocyfapCcTBEHHbIX OPraHoOB M OPraHOB MECTHOIro CamMoyrnpasBJsieHNs B CUJTy CBOEN
cneyndcukaymnn.

ABTOp pa3penseTt MHeHne Ko3nosa M.A. 0 TOM, 4TO B cTaTbe 222 'K PO BbipakeHune
«MpaBo MOXeT ObITb NPU3HAHO Cy[OM» HE COBCEM BEPHO OTparkaeT CUTyaumio.
[MOCKOIbKY MPU3HAaTb MOXHO JILWb TO, YTO CyLLEeCTBYeT, Npy Y3aKOHEeHUN NpaBa Ha
CaMOBOJIbHYIO MOCTPOMKY NpaBo COBCTBEHHOCTU BO3HUKAET BNepBble, N TepMUH
«MPU3HaTb» HeyMecTeH. bosiee TOYHbIM 1 OTpaXkalLWmM rnponcxoxaeHune bynet TepMmuH
«YCTaHOBUTb».

B yyebHon nutepaType 3noynoTpebneHmne npasom (cT. 10 'K PPD) 06bI4HO He
BblOeNAeTCA U3 NpaBoOHapyLWeHUA, OTOXXAECTBASETCA C HUM.

MNpoBeneHHble yrnybneHHble nCccnefoBaHMa Takoro NPaBOBOro ABJEHMS KaK LUMKaHa
npuBeaun K BbIBOAY O TOM, 4TO 310ynoTpebseHne npaBoM No CBOUM NpU3HaKaMm
OT/IMYaEeTCs OT APYrux npaBoHapyweHunn. Pazgensas nx nosmunto, Mol nonaraeMm, 4To
LWIMKaHa 3aHUMaeT B KJlacCnumnKkaumm topnandecknx paktos ocoboe MecTo, OTHOCHACH K
rpynne HenpaBoMepHbIX (PaKTOB, YTO OTPa)KeHo Ha cxeme «Knaccupmnkauma
OpPUANYECKNX PaKTOB B Frpa)kgaHCKOM npase».

B TpeTbeM pa3aene Ha H6a3e yyebHon 1 cneymanbHOM NMTepaTypbl PaCCMOTPEHLI ABa
BOMPOCA - NMOHATME IPUANYECKOro COCTaBa M BUAbI lOPUANYECKUX COCTABOB. MNpaBoBble
nocneacTBUs MOryT ObiTb Bbi3BaHbl € AUHNYHBIMUK IOPUANYECKMMU (haKTaMU, KOTOPbIMU, B
4YaCTHOCTU, ABNATCA caenku. OQHaKo AN BOSHUKHOBEHUS, U3MEHEHUS U NMpeKpaLleHns
rPakKAaHCKNX NMPaBOOTHOLLEHW HepeaKo TpebyeTcs Han4Yne HeCKOTbKUX
topnanveckux hakToB, NOPO HEOAHO3HAYHbIX.

Ncxons U3 NOHATUSA IOPUANYECKOro COCTaBa Kak COBOKYMHOCTU OpUANYeCcKnX PakKToB, C
KOTOPbIMM HOPMa NpaBa CBA3blBaeT BOSHUKHOBEHMWE, N3MEHEHWE U NpeKpaLleHne
rpa>KgaHCKMX NPaBOOTHOLLEHWA, aBTOP paccMaTpmBaeT KilacCudunkKaumno opuanieckmx
COCTaBOB MO Pa3/INYHbLIM NPU3HaKaM, B HaCTHOCTU, AesieHne Ipnanyecknx coCTaBoB Ha
npocTble (cBOBOOHbIE) N C/IOXKHbIE (CBA3AaHHbIE), onpeaesieHHble U OTHOCUTESIbHO
onpenesneHHble (bnaHKeTHbIE), 3aBepPLUEHHbIE N He3aBepLUEHHbIE.

3Ha4yeHme KNnacCcnpukKaumm pmanyecknx akToB 1 IOPNONYECKUX COCTAaBOB aBTOP
BUOUT He TOJIbKO B BO3MOXXHOCTU nx 6osee rnyboKoro oCMbIC/IEHNSA B TEOPETUYECKOM
njaHe, HO BUAUT €e NOJIe3HOCTb B NMpakTnyeckom paboTe.



MpakTuyeckne paboTHNKIK, OCBEAOMJIEHHbIE O KJlAaCCUUKaALNM IPULNYECKNX COCTAaBOB
1 MPaBOBbIX NOCAEACTBUAX, NN NOPOXKAAEMbIM , 6e30wmnbo4yHo cMoryT, pa3obpaTbcsa B
CJTOXKUBLUENCSA XXU3HEHHON CUTYyaL MW, BbISBUTb IOPUANYECKN 3HaYMMble 06CTOATENbCTBA,
NX COBOKYMHOCTb W ONMPeaennTb UX NpaBoBble MocaeaCcTBUS, YCTAaHOBJIEHHbIE
COOTBETCTBYOLLMMMN MPABOBbIMA HOPMaM
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