Copnep>xaHue:

BBEOEHWE

B cOBpeMEHHbIX YC/IOBUSAX OTJINYNTENBbHON YepTON pas3BuTua obuiecTBa SABNsSeTCA
BO3pacTaHne o6beMa OTHOLLEHNIN, KOTOPbIE PErYANPYOTCS MPaBoM. DTO NOBbILIAET
3HAYMMOCTb Hay4YHOr0 UCCIeA0BaHNA HE TOJIbKO CaMUX NMPaBOBbIX OTHOLIEHW, HO U
COOTBETCTBYIOLMX «KUPMNYNKOB», KOTOPble 06pa3yoT 0CHOBY, yHAAMEHT TaKuMX
OTHOLUEHUI - IOPUANYECKMX (DAKTOB.

FOpnanyeckme akTbl, O4EHb 3HAYUMbI OJ151 FPaXKAAHCKMX NMPaBOOTHOLLEHWIA, N3yYatloTCs
0TeYeCTBEHHOW HayKOoW rpa)k4aHCKoro npaea, NPUYeM Teopus opuandyecknx gakToB
rpa>x4aHCKOro npaea NpM3HaeTCsl O4HOM U3 CTEPXKHEBLIX, OCHOBOMOJ1araowmx ans
UMBUANCTUKIK. OBLLIME NONOXKEHNS pacCMaTpPUBAEMO TEOPUM UCMOJb3YIOTCS NpU
pa3paboTke KOHKPETHbIX MParK4aHCKO-NPaBOBbIX MHCTUTYTOB, NPW 3TOM NOoTpebHOCTK
OTAENbHbIX MPAaBOBbIX MHCTUTYTOB 3a4acTyto MPUBOAST K MOCTAHOBKE U pa3peLLeHmto
HEKOTOPbIX NpobaeM LpUANYECKUX (PaKTOB: NpeXae BCEro, 3To MMeeT MEeCTO B paMKax
y4YeHUs o caeske, Npu nccaenoBaHMM BONPOCOB BO3HMKHOBEHWS NpaBa cOBCTBEHHOCTN.

BeccnopHo, nepexon K pbIHOYHOM SKOHOMUKE, peddopMMpPOBaHNE COLIMAIbHO-
3KOHOMWYECKUX OTHOLLEHW, KapANHabHOE N3MEHEHWE IrPaXK4aHCKOro
3aKOHOATeNbCTBaA MOBJIEK/IN 3@ COOON Cepbe3Hble N3MEHEHUS B FPpakJaHCKOM MnpaBe.
TeM He MeHee, BCe 3TU pedopMbl HUKAK He 3aTPOHYJIM TEeOPUIo lopuan4Yecknx pakTos.

OTeyecTBeHHOE rpa>KgaHCKoOe 3aKOHO4ATesIbCTBO, KakK N paHee, He 3HaeT creunasibHON
4acTu, WK pa3fesna, KOTopbIA MOCBALLEH opnanvyecknm paktam. encreyoLwmm
pa>kgaHCKNM Kogekc Poccumnckon degepaunm ToNbKO MHOrga obbegnHaeT HEKOTOpbIe
BUAbI lOpNONYeCKUX PaKTOB B CTaTbAX, KOTOPbIE NOCBALLEHLI OCHOBaHUAM
BO3HUMKHOBEHNSA FpakAaHCKMUX npaB 1 obasaHHocTen (cT. 8), coenkam (cT. 153),
OCHOBaHWAM MnpekpaLlleHus npasa cobcTBeHHOCTN (CT. 235), oCHOBaHUAM
BO3HUKHOBeHUA 0653aTenbcTB (M. 2 cT. 307), 1 B HEKOTOPLIX APYruX. Takoe nonoXxeHue,
BEPOATHO, U CNYXXUT 0O bACHEHNEM TOro, 4TO 4O CUX MOpP paccMoTpeHue npobnem
topnanyeckmnx akToB, Kak NpaBuno, BeaeTcs NMWb NPUMEHUTESIbHO K OTAEJIbHbIM NX
BMUAAM, 4TO HEe MOXET 6bITb MPU3HAHO MPaBUJIbHbBIM.

Ob6BbeKT uccnenoBaHUs COCTaBUIN YYEHUSA O LOPUANYECKUX DaKTaxX rpa>KgaHCKoro
npasa, a NpegMeT - NOHATUSA 1 KnaccudurKaumsa Ha3BaHHbIX OPNANYECKNX (PAKTOB.



Llenbto HacTosLLEero NccrienoBaHms aBaseTcs GopMnpoBaHmMe LIeTIOCTHOrO
npeacTaB/IEHNS O MPABOBOM KaTEropumn «Ipuan4ecknin akT» B TEOPUN U
HOPMOTBOPYECTBE COBPEMEHHOI0 POCCMNCKOro FpaXkAaHCKOro rnpaesa. JOCTUXEHUIO
yKa3aHHOW uenn cnocobcTBOBasIo QOPMYSIMPOBAHNE 1 pa3peLLeHMe CrieayoLlWmnxX 3aaay:

1) paccMOTpeTb MOHATUE U NPU3HAKU LOPUANYECKUX PAKTOB;
2) NpoaHann3npoBaTb KJaccupunkKauuo opnandyeckmnx gakTos;

3) uccnepoBaTb MYHKLMUN OPUANYECKNX (DAKTOB NMPUMEHUTENBHO K 3/IEMEHTaM
MexaHM3Ma NPaBOBOro PerynpoBaHus.

MeToaoos0rn4eckKyto OCHOBY NpPM HanncaHun KprOBOIz pa6OTbI CoCTaBndeT
COBOKYIHOCTb O6LL|,eHay‘-IHbIX MeTOoOO0B nccsiegoBaHnMA, Kak aHa/lln3 N3y4aeMbiX ABJIEHUN
N CNMHTE3 NoJly4eHHbIX pe3yJibTaTOB UccsiegosaHnda, MHOYKUNA N OeOYyKUn4.

B npouecce HanncaHmns Kypcoson paboTbl BblsIN U3yYeHbl U UCNOJIb30BaHbl HOPMATUBHO-
rMpaBoOBble€ aKTbl, KOTOPbIE PEryINpPYyOT Ncciegyemblie NpaBoOOTHOLWEHUA, MaTepuabl
nepmnoamnyeckon nevyaTn n cynebHom npakTukn.

NABA 1. OBLLUUE NOHATUA NPABOBOW KATEFOPUNA
«IOPUANYECKUN DAKT>»

§1. MNoHATME U NPU3HAKM IopUuaAnYecKux pakTtos

KaTeropusa «iopmnanyeckmn akT» BO3HUKIA HE B pe3yJsibTaTe YMO3PUTENbHbIX
MOCTPOEHNIN, OHa pa3BMBanacb U3 NOTPEOHOCTU LPUANYECKOW NPAKTUKKU, N3
CTPEMIEHNSA OCMbICINTb U OXBAaTUTb €4NHbLIM MOHATNEM pa3HOObpa3Hble MPennoChIKN
OBVKEHNS NMpaBoBbIX OTHOLWEHNN. CBOMMN KOPHAMN TEPMUH «HOPUANYECKUA haKT»
YXOAUT B PUMCKOE YacTHOe npaBo, XOTH PUMCKUE IOPUCTbI He ChOopMYyIMpOoBaIn ero
onpepenenne. B NHcTutyumax MNaa KOCTUHMaAHa BbinM TONbKO Ha3BaHbl OTAESIbHbIE BUAbI
OCHOBAHMN BO3HNKHOBEHUS MPaBOOTHOLIEHNN: KOHTPAKT, KBa3UKOHTPAKT, AEJIUNKT,
KBa3naenunkT. [o3>xe cTanu BblAensTb OAHOCTOPOHHIO COENKY, a TakXe
HacnepoBaHue.

Mo yTBEP)XXAEHUIO HEMELKOIro topucTa A. MaHUTkKa, TEPMUH «IOPUANYECKUA PaKT»
BnepBble BBen CaBUHbU: «H Ha3biBalo COOLITUSA, Bbi3biBaloLMe BOSHUKHOBEHME N



OKOHYaHMe NPaBOOTHOLUEHUN, LOPUANYECKUMN haKTaMn».

Pa3BuTne Teopuun OpUaANYeCcKMX PakToB CBA3AHO C y4eHMeEM O NMPaBOOTHOLLUEHUN U
Hanbonee pa3paboTaHo umsmancTn4eckonm aoktTpuHon (K. AoomanT, 3. bettn, I.
OepHbypr, P. 3omMm, E. KioHe, K. Manopka, A. MaHurk, I'. MyxTa, A. ToH, E. Untenbman, J1.
JHHeKuepyc n ap.). B pycckon y4ebHoOn nuTepaType NCCNeaoBaHUIO lOpUan4yecKmnx
hakToB noceaTUAN cBou paboTel E.B. Bacbkosckun, O.4. N'pumMm, H.M. KopkyHoB, B.W.
CuvHanckun, I'.®. WepweHeBny u ap. C TOYKN 3peHNs Ipuanveckmnx hakToB OHN
paccMaTpuBasM NCKOBYIO AABHOCTb, YC/OBUSA AENCTBUTENIBHOCTU U
HeLeNnCTBUTENbHOCTU CAESOK, NpeAcTaBUTeNbCTBO, BOSHUKHOBEHME 0093aTeNbCTB U Ap.

B coBpeMeHHbIX yC10BUAX NMpobnemMsbl opnandyecknx akToB UCCnenyTcs B
obuleTeopeTnHECKOM MJiaHe, a TakXXe B OTAesIbHbIX OTpacnax npasa. Ewe B KoHue 90-x
roAos npowsioro seka B.b. icakoB nucas, 4To MecTo topnandeckmx akTos B
MeXaHM3Me MPaBOBOro perysnpoBaHuns, Ux PyHKUUA B NPaBOBON CUCTEMeE 0 KOHLUA He
PacKpbIThbl, @ peryanpytoume BO3SMOXXHOCTU He BCerga UcnoJsib3yrTCs B NOJIHOW Mepe.

C obenpnsHaHHOW TOYKN 3PEHUS IOPUNANYECKNIN (PAKT - 3TO KOHKPETHOE XXU3HEHHOE
06CcTOATENLCTBO, C KOTOPLIM HOPMa MpaBa CBA3bIBAET HACTYMJEeHNEe onpeaesieHHbIX
npaBoBbiX NocnencTemn. C no3numm rnpasa BCe (pakTbl peasibHON AeNCTBUTESIbHOCTN,
KOTOpble 3aTparmBatoT Tak WK nHa4vye obuecTBEHHbIE OTHOLWEHWS, NoAPa3AeNaoTCs,
KakK NpaBuo, Ha pakTbl OPUANYECKUN 3HaYMMBble (lopuandeckmne pakTbl) U haKTbl
topuanyeckn 6espasnmyHole (To eCTb Takmne, C KOTOPbIMU MPaBO He CBA3bIBAET KaKMX-
nnbo NpaBOBbIX NOCNEACTBUIN). KaTeropus «iopnamnyecknin hakT» MHOroacrnekTHa, Tak
Kak pa3Hoobpa3Hbl XXU3HEHHble cnTyaunn. ®akTbl peasibHON AENCTBUTESIbHOCTN CaMun No
cebe He 0b6nafalOT KAKMM-TO MMMAHEHTHbLIM CBONCTBOM 6bITb UK He BbITb
topnanyeckumMm pakTamMmm, oOHN CTaHOBATCA LOPUANYECKUMIN hbaKTaMu TOJSIbKO Toraa,
Korga M Takoe 3Ha4vyeHue npmgaeTcs HopMaMm npaBa, a UMEHHO rMrnoTe3on NpPaBoBON
HOPMbl. DaKTbl OOHOIO N TOrO XXe BUAa MOryT 6bITb NN He ObITb PUONYECKUMU
hakTamMu. F'ocypapcTBo onpeaenseT BUAbI pUONYeCckKnx pakToB Ansa obuecTBeHHbIX
OTHOLWIEHNWN, HaZEeNsaa NX XapaKTepOoM MpaBoBbIX. TOJIbKO BOMEeN rocyaapcTea aKThbl
peanbHON OENCTBUTENIbHOCTU HAaLENAnTCS IPUONYeCKOn CUI0W, Ha3bIBalOTCS B
KayecTBe OCHOBAHWUN BO3HUKHOBEHUS, U3MEHEHMSA N NpeKpalleHnsa npas n obsa3aHHOCTEN
rpa>kgaH v NHbIX CybbeKkTOB NpaBa (CamMoro rocygapcTea, MyHULMNAbHbIX
obpa3oBaHUin, rocyfapCTBEHHbLIX OPraHOB U OPraHOB MEeCTHOro caMoynpasBsieHus,
OOJDKHOCTHbBIX NINL, IOPUANYECKUX UL, U Ap.).

FOpnanydeckunin hakT ABASIETCA OOHUM U3 3JIEMEHTOB NMPAaBOBOIr0 PeryjnpoBaHuns, Nnb
IOpPNANYECKUA haKT MPUBOOAMT B ANHAMUKY MPABOOTHOLLIEHNE N OKa3biBaeT Ha Hero



BO34ENCTBME Ha BCEM 3Tare ero CywecTBoBaHUA. Takum obpasom, topuanveckuin akT -
3TO HenocpeaACTBEHHOE OCHOBAHWE HACTYMJIEHMSI MPAaBOBOro pesyJsbTaTa:
BO3HUKHOBEHMUS, 3MEHEHWS, NPeKpaLLeHNs NPaBOOTHOLUEHWUIA, MOSBNEHNS HEKOTOPbIX
WHbIX NoCneacTBuiA. bnarogapsa puanydecknm pakTam peannsyrTcs co3aaBaeMble
HOPMaMW NpaBa BO3MOXKHOCTU ABMXXEHUNSA NPaBOOTHOLIEHUSA. YCTaHOBNEHNE
lopUanNYecKuUx MaKTOB €CThb onpeaesieHHas cTaans NpUMeHeHNs NPaBoBO HOPMBI,
NOCKOJIbKY YKa3aHWe Ha HUX COLAEPXXUTCSA B FMMNoTe3e HOPMbI NMpaBa. MexaHusm
nepexoda oT hakTa K NpaBy NpeAcTaBNsaeTCs A4OBOJ/IbHO MPOCTbIM: 3aKOH UMeeT B BUAOY
onpeneneHHbIn QakT, Ny4oK 06CTOATENLCTB, BHYTPb KOTOPOro NOMELLAETCS YeslI0BEK C
TeM, 4YTobObl N3BJIeYb N3 3TOr0 NPaBOBbLIe NOCNeACTBUA. KOpnanyecknuin akT NpusHaeTcs
HernocpeaCcTBEHHO NMPUYNHON, KOTOPas Bbi3biBAET HAa4Yal0 PerynpoBaHns oTaeNbHbIMY
HOPMaMK NpaBa OTAe N bHbIX PAKTUYECKMX 0OLLECTBEHHbIX OTHOLUEHUI NN
npekpallalmLlen Takoe peryamposaHmne. O4HaKo lopunanyeckmne gakTbl UrpatoT
OJHOBPEMEHHO N ApPYryto, MPOTMBOMOOXKHY POJib: OHU CMOCOBCTBYIOT N3MEHEHUIO,
Pa3BUTUIO PaKTNYECKNX 06LLEeCTBEHHbIX OTHOLWLEHWIA, @ C/iefoBaTeNIbHO, U NpoLueccy
npaBoobpasoBaHus. Mo MHEHWIO OAHUX ABTOPOB, «OPUANYECKUA PaKT - Heobxoanmas
npeanockisika NPaBOBOro OTHOLLUEHUS». [0 MHEHUIO APYTrnX, «IOPUANYECKUM haKTaMm
npuaaeTcs 3Ha4YeHne o6CToATEeNbCTB, KOTOPLIE SABMASIOTCS YC/IOBUEM MPUMEHEHUS
NpaBOBON HOPMbI». Ha MOW B3rnsg, opuanyeckuin akT cieayeT cYUTaThb U
NpeanochbiNIKOM NMPUMEHEHNS NMPaBoOBOW HOPMbI, N YCJIOBUEM €€ NMPUMEHEHUS.

TpaanunoHHo B obLLE Teopun NpaBa Npu peLeHnn Bonpoca 06 oTHECEHUM TEX NN
NHbIX (PAaKTOB K YMCJY LOPUANYECKNX BbIAENSAIOT CrieayoLlne nx 0OCHOBHbIE NPU3HAKU:

1) coumanbHO 3HAYUMBbI, UHBIMU CJIOBaMM 3aTpParnBaloT UHTepechkl obulecTsa,
rocygapcTBa, IMYHOCTY;

2) npeacTtasnstoT cobon ABNEHNS MaTepuasbHOro Mmnpa;
3) 06BbEeKTMBMPOBaAHDI;

4) NpAMO UM KOCBEHHO NPeayCcCMOTPEHLI HOPMaMun NpPaBa;
5) BbI3bIBAIOT OMNnpeaeseHHble NpaBoBble NMOC/eACTBUS.

B DOKTpuHe topupndeckme hakTbl, Kak NPaBuIo, CYHNTalOT OCHOBAHUSMMU
BO3HWUKHOBEHUS, N3MEHEHUNS N NPEKPaALLEHNS MPABOOTHOLLEHWI MO UX F1aBHOW PYHKL NN
B MPaBOBOM perynpoBaHnn, O4HAKO lopnanyeckmne pakTbl SBASIOTCS
obcToATENLCTBAMU, C HAJIMYUEM UK OTCYTCTBMEM KOTOPbLIX HOPMbI MpaBa CBA3bIBAIOT
pa3/INYyHble MPaBOBbIE NOC/EACTBUSA: FapaHTUPOBaHNE 3aKOHHOCTMW, CNocobCTBOBaHME



OCYLLECTBNEHNIO CYy6BbEKTUBHbIX MPaB 1 NPUHYANTENIbHOMY UCMOJIHEHNIO 06A3aHHOCTEN
n ap. NMpaBuUabHO NOHATb M OLLEHUTb 3HAYEHNE LPNANYECKNX PAKTOB MO NX OCHOBHOWN
PYHKLMN MOXXHO TOJIbKO B CBSA3M C NpennochbisIkaMn BO3HUKHOBEHUS, U3MEHEHMNSA N
npeKpaweHnsa NpaBooTHOWEHMN. Bce 3To npeacTasnsgeT cobon «KOMMNIEKC pa3INyHbIX
Mo XapakKTepy ABJIEHUN, B3aUMOAENCTBME KOTOPLIX BNeYeT 3a cobon aABm>xeHune
npaBoOTHOLWEeHNSA». Mpeanockiikn BbiBalOT HOPMATMBHbIE N MPaBOCYbbEKTHbIE.
HopMaTunBHbIE MPennOCbIIKN - 3TO HOPMbI MPaBa, KOTOPbIE peryanpyoT obuecTBeHHbIe
OTHOLLEHMS, B KOTOPbIX 3aKpennaTcs npaBa n 06a3aHHOCTN nunu. NpaBocybbeKTHbIE
npeanocblIKK - 3TO NMPaBOCNocobHOCTb N AeecnoCoObHOCTb Y4aCTHUKOB
NpaBOOTHOLLEHNI. BMecTe € TeM, paccMaTpuBas AUHAMUKY NMPaBOOTHOLLUEHWNI, HENb3S
OrpPaHNYNTBLCA TOJIbKO NPaBOBbIMU KaTeropusamMmn (Hopma npaBa, NPaBoCybbLEKTHOCTb,
topuanydeckuin hakT). HeobxoammMo Ha3BaTb U MaTepuasibHbie NPEeAnoChbI/IKU, K KOTOPbIM
OTHOCATCSA NoTpebHOCTU Noaen, KoTopble Co3aatloT 06BLEKTMBHYIO HEOBX0AMMOCTb
obuiecTBeHHbIX OTHOWEHMIW. MaTepunaibHble NPeanoCbiIKN, CO3haBas
COOTBETCTBYIOLLYIO MaTepuasibHY0 OCHOBY ABMXXEHUS MPaBOOTHOLLEHUS, CaMu Mo cebe
He BNIEKYT BO3HMKHOBEHUS, N3MEHEHUNSA N NPEKPALLEHNS Ha3BaHHbIX OTHOLWIEHWI, TaK Kak
HeobXxoAMMbl COOTBETCTBYHOLLME IOPUANYECKME NPEennoCblIKM 1 OCHOBAHUSA: HOpMa
npaBa, NPaBOCYObLEKTHOCTb, OPUONYECKNI PAKT.

Posib 1 3Ha4YeHne Ka>Kgon 13 Ha3BaHHbIX NPennocbisIOK (MaTepuasbHbIX, MPaBOBbLIX) U
OCHOBAHUN 0N ANHAMUKWN MPaBOOTHOLLUEHNI Pa3/INYHbl, U TOJIbKO UX COBOKYMHOCTb
B/ieYEeT opuanyeckme nocsiencTeus. YTo KacaeTcs lopuanyecknx akTos, TO OHU
peanin3yroT co3[aBaeMyto NPaBOBOM HOPMOW BO3MOXXHOCTb ABUMXXEHUSA NPaBOOTHOLIEHNS,
TO €CTb B COOTBETCTBUN C NpeanmcaHnaMm HopMbl MpaBa BJEKYT 3a cobon nnbo
BO3HUKHOBeHUe, NMbo nameHeHue, NnmMbo npekpalleHne NPaBoOOTHOLLEHMS.

3aKoH cHab>xaeT 3T (haKTbl oNnpeaesieHHON pnandeckon pyHkunen. HMKakonm gakTt He
MO>XeT NMPON3BEeCTW NMpaBoBble MoC/efCTBUSA UCKTIOYUTENIbHO 3@ CHET CBOUX BHYTPEHHUX
KayecTB. Heobxogumo, 4Tobbl HOpMa NpaBa gobaBuia paccMaTpmBaeMoMy haKkTy
HefoCTawLllee KavyecTBO, a MMeHHO coobwnna emy ocoboe 3HavyeHUe, onpenesieHHble
lopngnyeckme nocaencTesng U O4HOBPEMEHHO C 3TUM Aajla eMy HauMeHoBaHue. B
BO3HUKHOBEHUWU, N3MEHEHNN N NMPEeKpPaLLEHNN NPAaBOOTHOLLIEHMW Bbipa>kaloTCA CBSA3b U
B3aMMOOeNCTBME MeXLYy HOpMaMu rnpasa v lpnan4ecknMmm gaktaMmm u B TO XXe BpeMs
obHapyXuBaeTCs pa3/IM4YHOE 3HaYEHME HOPMATUBHbLIX NPEenNOChISIOK U (PaKTNYECKON
OCHOBbI B ABV>XEHUN NPaBOBbIX CBA3EMN.

FOpnandeckmnm pakT - 3TO KOHKpeTHas (4acTHas) OCHOBa AMHAMUKN KOHKPETHOro
npaBooTHoWweHUA. O4HaKOo 3a4acTyo B NPaBONpPUMEHNTENIbHON OeATesIbHOCTH
NPUXOANTCA CTaZIKMBATbLCA C CUTyauMaMun, Korga ToT U MHOW BuA obuiecTBEHHbIX CBA3EN



He nMeeT NMPSAMOro HOPMaTUBHOIO pPeryJimpoBaHns, COOTBETCTBEHHO OTCYTCTBYIOT
yKa3aHMsa Ha Te nam nHble o6CcToaTeNbCTBa, KOTOpble cnenoBano bbl Mpn3HaBaThb B
KayecTBe lopnanyecknx pakToB 419 4aHHOro oTHowWeHUA. B rpakgaHCKOM rnpase,
NMPaBOOTHOLLUEHNSA MOTYT BO3HUKATb (M3MEHATLCA, NpeKpaLwaTbCa) N3 4ENCTBUN UL,
KOTopble NpefycMoTpeHbl U He NpeayCMOTPEeHbl 3aKOHOM WU MHbIMWA HOPMAaTUBHO-
npaBoBbIMK akTamMun. [1o nosasneHnsa B 1994 r. cT. 6 Npa)kxaaHCKOro kogekca Poccmnimnckom
depnepaunm o uenecoobpasHOCTN 3aKOHOAATESIbHOIO 3aKPENJIEHNS B FrparKAaHCKOM
(yacTHOM) NpaBe aHaNOrMM 3aKOHa U aHasI0rnMmM Npasa BblCKa3blBa/IMCb OTEYECTBEHHbIE
y4yeHble. AHasnornsa o3HavYaeT NpuMeHeHne ansa peryampoBaHns obuecTBeHHbIX
OTHOLLEHMN B MEepPBOM CJly4ae CXOOHbIX HOPM MpaBa, a BO BTOPOM - 06WLKMX NPUHLNMOB
npasa. MpUMeHUTENILHO K lopUANYeCcKUM hpakTaM aHanorma byneTt Bblpa)KaTbCs B TOM,
4YTO NPaBOOTHOLIEHNE CYHNTAETCH BO3HUKLUUM C HAaCTynJIeHNeM Takux obCToATeNbCTB,
KOTOpble He MpoTMBopeYdaT CMbIC/TY N HaYaslaM npasa.

CoOoTHOLIEHME PpUANYECKNX PAKTOB C NPaBOCYOBLEKTHOCTLIO (BTOPON NPEeaAnoChIIKON)
CTPOUTCA Ha APYrMX Hadanax, YeM Te, Ha KOTOPbIX OCHOBaHa NUX CBA3b C HOpMaMu Npasea.
MpaBoCYyOBbEKTHOCTb COCTOUT U3 ABYX 3/IEMEHTOB: NMPaBo- U AeecnocobHOCTb. 114 Toro
4TO6bI INLO NPU3HaBaNOCb CybbeKTOM NpaBa, 4OCTaTO4YHO obnagaTh
NpaBoCcnocobHOCTbIO, MOCKOJIbKY JINLLO, JIMYHO HE CoBepLUlas IpuanyYeckux oeNcTeun,
MOXXeT npmobpecTun npasa U 06493aHHOCTM NOCPEACTBOM OENCTBUN APYrUX NunL.

Bocnonb3o0BaTbCA XKe NMpaBoCnoCOBHOCTLIO APYrMX Nuy, CyObekT npaBa HE MOXKEeT.
MpaBocnoCcobHOCTb BbICTYMNaeT B BuAe obuien 0CHOBLI, KOTOpas onpeaensieT xapakTep u
ob6beM npa., KOTOpbIe MOryT HaxoAUTbCA B obnagaHnm gaHHoro cybwekTa. OT
lopuanYecknx hakToB NPaBOCMNOCOOHOCTb OT/IMYAETCSA TEeM, YTO BbICTYMNaeT MMEHHO B
KayecTBe obuien, a He YaCTHOW, Kak topunanyeckme pakTbl, OCHOBbI BCEX CYOBbEKTUBHbLIX
npas. NpaBoCcNOCOOHOCTbL CO3[aeT IPUANYECKY BO3MOXHOCTbL 0biafaHna npasamu,
OJ19 NpeBpaLleHns KOTOPOM B ENCTBUTENLHOCTb HEOBX0AMMbBI opnandeckmne GakThbl.

Takum o6pa30M, MOXHO CAeflaTb BbIBOA, YTO PE3YJIbTATOM B3aMMOL4encTBuSA
MaTepunaJibHbIX U HOPMaTUBHbLIX NPennocCbiJIOK 6y,ﬂ,eT OBUXXeHne rnpaBooTHoOLUEHUA - ero
BO3HNKHOBEHNE, N3MeHeHNe, rnpekKkpaweHne.

B 60/1bLIMHCTBE C/ly4YaeB A5 BOSHUKHOBEHUS, U3MEHEHUSA U NMpeKpalleHns
NPaBOOTHOLLUEHNIA HEAOCTATOYHO TOJILKO OAHOMO IoOpUANYeckoro akTa, a Heobxognma
NX COBOKYMHOCTb (TOYHEee roBops, CucTtema) - opuanyeckunin coctas. Opnanyeckue
(haKTbl B TAKUX CUTYaLMSAX BbICTYNAOT B KAYeCTBE 3JIEMEHTOB OPUANYECKNX COCTABOB.
OTcyTCcTBME XOTS Bbl 0QHOMO W3 3/IEMEHTOB MOPOXKAAET HE3aBEPLUEHHbIN COCTaB
(haKTOB, 1 NMPABOOTHOLLUEHMNE HE MOXXET BO3HUKHYTb, U3MEHUTbLCS U NpeKpaTuTbes. U



NNWb HaJIn4ne BCeX 3J1eMEHTOB NepeBognT COCTaB U3 OQHOM0 COCTOAHUSA
(dhakTnyeckoro) B apyroe (lopnan4eckoe) n NopoxKaaeT onpenesieHHbIe NpaBoBble
nocnenctena. na paga cnyv4aes MMeeT 3HaYeHue nocsefoBaTeNIbHOCTb HAaCTYMIEHNSA
topnanyeckmnx akToB Kak 3/IeMEHTOB COCTaBa. HapylleHne nocnenoBaTebHOCTH
NMPUBOAUT K HEHACTYMJIEHUIO XXeslaeMblX NPaBoOBbIX NocnencTemn. CooTHoWEeHME
OTAENIbHOIr O PNANYeCcKoro pakTa Kak 3J1IeEMeHTa CoCTaBa C PUANYECKUM COCTAaBOM Kak
COBOKYMHOCTbIO (DaKTOB pacCMaTPUBAETCA KakK COOTHOLLIEHNe YacTHoro n obuiero.

Taknm obpa3omM, NpaBoOBas KaTeEropus «lOpnanydecknin hakT» B rpa>KgaHCKOM npaBe
NMeeT KpanHe Ba>KHYH0 NPaKTMYECKY N Hay4YHY0 3HAa4YMMOCTb. KOpnandeckmne akThl,
BbICTYyMas B POJ/IN OCHOBAHWUN BO3HUKHOBEHUSA, U3MEHEHUSA N NPeKpaLLEeHNS
MPaBOOTHOLLIEHNI, CNOCOBCTBYIOT CTabUIbHOMY N HAaOEXXHOMY (PYHKLMOHMPOBAHUIO
CUCTEeMbI MPaBOBOro peryanposaHns, nbo obecrnedymealoT nepexon ot obuien
(abcTpakTHON) Mogenun npaB n 0693aHHOCTEN, YCTaHOBJIEHHOW HOPMOW MpaBa, K
KOHKPETHOMY NPaBOOTHOLLEHUIO.

§2. Knaccudpukauma ropuamdeckux aKkToB

MHoroobpa3une lpnandecknx gakToB MPUHATO KaacCUunumMpoBaThb MO Caeayrowmm
OCHOBaHUAM:

TpaANUNOHHO opnandeckme GakTbl MO BOJIEBOMY KpUTEpUto AensaT Ha CobbITua n
OencTeus.

CobbITNA - 3TO Takmne ropuandyeckne pakTbl, KOTOpble He CBA3aHbl C BOJIEN U XeNlaHNeM
Y4aCTHUKOB, HO MOPOXAAIOT (BNEKYT UHbIE NPaBoOBble NOC/IeACTBNSA) NPaBOOTHOLWEHUS
(poxxpeHune, cmepTb, bonesHb, yBeybe 1 Ap.). O4HAKO BHYTPU 3TOW KJIaCCUPUKALMOHHOMN
rpynnbl OPUANYECKUX (DAaKTOB BOJIeBas AeATEe/IbHOCTb S04 MOXET NPUCyTCTBOBATD,
4YTO CNpaBenIMBO NMO3BONAET BblAeATb abCoNMOTHbIE U OTHOCUTESIbHbIE COBbLITUA.
ABCONIOTHBLIM COBbLITMEM - IOPUANYECKUM (DAaKTOM NPU3HAOTCA AENCTBUA Ype3BblHanHOM
N HeNpPeo4osIMMON CUNbI.

Takue opuanyeckme akTbl, KaK CPOKN, KaK NpaBno, OTHOCAT K cobbiTuaM. B cuny
cneyndunKkn Cpoka Kak om3n4eckoro saBaeHusa npencrasnseTcd bonee cnpaseasivBbiM
CYNTaTb CPOKN CaMOCTOATENIbHbIM BUOOM OpUANYEeCKNX hakToB. IencTBUTENbHO, eCnun
TeyeHne BpeMeHN He 3aBUCUT OT CO3HaHUA Ntoaen, TO NpaBoBble NOCAenCTBUSA, KOTOpble
CBsAA3aHbl C HAaCTYMJeHNneM Nan ncTevyeHneMm onpeneneHHoro BpemMeHu, naseko He Bcerga
He cBA3aHbl ¢ Bonen nogen. Cpok cam no cebe, BHe CBA3N C CUTYyaumen, UHbIMU



IOPULANYECKMIN (paKTaMU, HUKAKOIro COLepPXaHNA He HeCeT: OH 3Ha4YMM TOJIbKO KaK CPOK
yero-nmbo. Cpok Bcerga BbICTyNaeT KakK 3/71eMeHT PaKTMYeCKOoro coctaBa. Hanpumep, B
cuny cT. 17 CemenHoro kogekca Poccunckonm ®enepaumm My 6e3 cornacus )eHbl He
MOXXeT MHNLMNPOBAaTb pacTop>XeHne bpaka B nepnoa ee bepeMeHHOCTN N B TeYeHne
OLHOro roga Cc MOMeHTa poXxaeHnsa pebeHka.

B npaBoBon nutepaType BbiCKa3blBaJMCb NPenSIOKEHUSA O MPU3HAHNN B Ka4ecTBe
topuandecknx hakToB CoCcTosHMI. OQHaKo npeactaBnseTca 6osee 060CHOBAaHHOM TOYKa
3peHunsa C.®. KeyekbsiHa, nosiaraBLlero, 4To COCTOAHME caMo No cebe He MoXeT
paccMaTpuMBaTLCA KaK BUA IOPUANYECKOro pakTa, Tak Kak HEBO3MOXXHO ero
OTrPaHNYNTb OT ANIALLEroCs NMPaBoOOTHOLUEHUS, BO3HUKAIOLWLEro, U3MeHSALWeroca nam
npekpalwlatouierocs n3 onpeneneHHoro pungndeckoro pakrta. B nogreepxgeHune
MPaBWIbHOCTU NO3ULMN YH4EHOIO MOXXHO NPUBECTMU BbICKa3blBaHME KJlaCCUKa POCCUNCKOWN
unsnnuctmkm K.IN. NobenoHocueBa, KOTOPbLIN OTMeYa, 4TO NPUHAANEXHOCTb nua K
TOMY WJIN MHOMY COCTOSAAHMUIO NN OTHOLUEHWNIO, C KOTOPbIMU U CBA3bIBAIOT lOpUaAnNYecKumne
nocnencTeuns, eCTb, B CYLWHOCTN, cBOMCTBO camoro nuua. C K.I. NMNobepoHocueBbIM
cornawaeTca M.B. AHTOKONbCKaA: «[1eNCTBUTENIbHO, Ka)KA0oMYy SNy NpucyLm
onpeneneHHble CBONCTBA. Kak poaoBble, Tak N MHOUBUAYAJIbHbIE, Hanpumep no,
BO3pacT U T.4., OAHAKO HUKTO HEe Ha3blBaeT UX COCTOSHUAMU. Mexay TeM 3Tu CBONCTBA
HepeaKo MMEIT NMpaBoBOe 3HAYeHne>».

PacnpocTpaHeHHbIN BUA lOpNaNYeCcKnxX akToB - 3TO AENCTBUS, KOTOpble BCeraa
CBfA3aHbl C Bosien cyb6bekToB oTHOWEHMN. OHM MOryT BbITb NPaBOMEPHLIMU U
HernpaBOMEpPHbLIMU - 3TO BTOPOW KpUTEPUI AeneHnsa. HenpaBoMepHblie 4encTBUS
npenctaBnsaoT cobonm pa3nnyHble MpaBOHaPYLUEHUS, KOTOPbIE MOTyT MOBJIEYb KakK
NMYLLLIECTBEHHYO OTBETCTBEHHOCTb OJ19 HeA0OPOCOBECTHOIO NNLA, TaK U
AOMUHUCTPATUBHYIO OTBETCTBEHHOCTb UM AaXKe YrOJIOBHY OTBETCTBEHHOCTD.

[NpaBOoMepHOe noBefeHne nogpasnenisgeTcsa Ha lopngnyeckme rnocTynkn n pnanyeckme
aKTbl COrflacHO TpeTbeMy MNpu3sHaky. Brnepsble knaccumnkaunsa npaBoMepHbIX 4ENCTBUN
Oblna npennoXxeHa umenancToMm M.M. ArapkoBbIM: NPaBOMEPHbLIMU AENCTBUAMMN
ABNAIOTCA:

1) nencTeuns, KoTopble HarnpaBsieHbl HA BO3HUKHOBEHWE, U3MEHEHME NN NpeKpaLlleHne
NMPaBOOTHOLIEHUN (B rpa>XAaHCKOM MNpaBe 3TO CAEJIKWN);

2) NeNCTBUS, KOTOPbIE KOHCTATUPYIOT onpenesieHHble (haKTbl, UMEKOT lopuanyeckoe
3HaYeHWe, He3aBMCUMO OT TOro, HafnpaB/EeHbl 1N 3TN AENCTBMS Ha Te NoC/eACcTBUS,
KOTOpPbI€ C HAMU CBA3bIBAET 3aKOH;



3) [EeNCTBUSA, KOTOPbIE CO34al0T YKa3aHHbIE B 3aKOHE 0O0beKTUBMPOBAHHbLIE pe3y/ibTaThbl.

BTOpyto U TpeTbIO rpynnbl B pPaCCMOTPEHHOW KNacCuukKaunum CoOCTaBaSaOT topuandyeckmne
NOCTYMNKW, KOTOPbIE MOryT coBepLlulaTbCcs 6e3 cneymanbHOro HaMepeHns NOPoOaAnNTb
KaKue-To NpaBoBble NOCAeACTBUS, HO MPOUCXOAAT Mo Bosie CybbekTa, opnanyeckme
NOCTYNKMW BAMSAIOT Ha NMPaBOOTHOLLEHNSA KOCBEHHO, CO3aBast UX CuHepreTundecku. Mpun
COBEPLUEHUN LPUANYECKNX NOCTYMNKOB AJ1 HACTYMNJIEHNSA NPaBOBbIX NOCNEACTBUN
NOCTAaTOYHO CaMUX NMPaKTUYECKUX OeNCTBUA, MOTOMY 4YTO B 3TUX AeNCcTBUSAX, BeccrnopHo,
Bblpa>KaeTCs XeJlaHne nmua CTaTb Y4aCTHUKOM NpaBoOTHOLWEHUS, 6e3 0Co3HaHUS
NpaBoOBbIX NOC/EACTBUN CBOEro NOBeAEHUS.

tOpugnyeckme akTbl - 3TO AEeNCTBUSA, KOTOPble HAMEPEHHO HarpasJsieHbl Ha
BO3HUKHOBEHWE, N3MEHeHWe, NpeKkpaLlleHne npaBooTHoWweHUN. KOpnanyeckmne akThbl
npencrtaBnsaoT cobon OCHOBHOW onpenensowmn Bna opuaniyecknx akTos, O4eHb
CNIOXKHbIA 1 MHOFOMAAaHOBLIN 06bEeKT Knaccngpukaunm. OCHOBHOE AeneHne Ipuanyeckmnx
AKTOB NPOU3BOAAT MO XapaKTepy AEeNCTBUN B 3aBUCMMOCTU OT TOro, KTO UX COBepLUaeT.
B cnny ANCNO3UTUBHOCTU FpaXkAaHCKOro npasa 60/bLUY0 YacTb IOPUANYECKUX aKTOB,
KOTOpble MOPOXAAT rpa>KaHCKNe rnpaBoOTHOLLIEHNS, COBEpPLUADT caMu CybbeKThbl
rpa>k4aHCKOro rpasa (3akJlo4yeHue Jorosopa, pelleHve Bblgadya AOBEPEHHOCTU 1 Ap.),
0[HaKO 3Ha4YnTesNlbHOoe MeCTO 3aHMMAKOT aKTbl KOMMNETEHTHbIX MOCYyAapCTBEHHbIX
OpraHoB (OpraHoB 3anucyM akTOB rpa>K4aHCKOro COCTOAHUSA, HOTapuyca, OpraHoB Oneku
N nonevynTenbCcTBa, cyna v ap.). laHHaa rpynna opnandeckmnx akToB ABSETCA He
Pa3HOBUAHOCTbIO CAMOCTOATESIbHbIX IOPUANYECKUX (PaKTOB rpa)KgaHCKoro rnpaesa, a
3/1eMeHTaMu IpnanNYecKnx CoOCTaBoOB, TaK Kak HEBO3MOXXHO MpMBeCTN NnpuMmep
BO3HUKHOBEHUS MPa)K4aHCKOro OTHOLWEHUA N3 cyaebHoro peweHums
(AMUHNCTPATUBHOIO aKTa, HOTapunaJibHOro 4ENCTBUA) KaK e JMHUYHOI O IopUANYEeCcKoro
dakTa.

Cpeau opnanyecknx akToB, KOTOPble COBEPLUAOTCH YHaCTHUKaMN rpa>KgaHCKNX
OTHOLLUEHUN, MOXKHO Ha3BaTb U OAHOCTOPOHHME AeNCTBUA Nl (HanpuMep, BblAadva
AOBEpPeHHOCTN), U B3aUMOCOrlaCcoBaHHbIe AeNCTBUA (HanpuMmep, cornalieHne cyrnpyros
0 pa3fenie COBMECTHO HaXXMTOro uMyulecTsa).

CyLllecTByeT KnaccmdumkKaumns lopnanyecknx akToB B 3aBUCUMOCTM OT MPaBoOBbIX
NoCNeaCcTBUINA, KOTOPbLIE OHM MOPOXKAAIOT: NpaBoobpasyoLine, NpaBoU3MeHSsIOLLNE,
npaBonpekpalwatowme. Ha mon B3rnsag, uenecoobpasHo Tak>Ke BblAENTb
npaBonoATBepxgatouwme opugndeckme hakTbl KaK CaMOCTOATESbHbIN BUA, K UX YNCY
MO>XHO OTHEeCTU cynebHble pelleHns, HoTapuasbHble 0eACTBUS, aIMUHUCTPATUBHbIE
aKTbl, TaK KakK AENCTBUS KOMMETEHTHbIX FOCYAAaPCTBEHHbIX OPraHOB N O0JIXKHOCTHbIX



JINL, TONIbKO CBNOETENIbCTBYIOT O HaJIM4YUM U OTCYTCTBUM NpaBa Yy avua B CUTY UHbIX
hakTnyecknx obcToATenbCTB. B KayecTBe aprymeHTa MOXXHO NPUBECTU BbiCKa3blBaHMeE
O.A. KpacaB4iunkoBa: «Pellas Bornpoc 06 0OTHECEHUN NI HEOTHECEHUN TeX WU UHbIX
(haKTOB K IOPUONYECKUM, HENb3A UCXOOUTb TOJILKO N3 TOro, npubasnseT nn oH (hakT)
4YTO-NMBO C «(PaKTUYECKON CTOPOHbI». CyLLLEeCTBYIOT Takue ropungmnyeckme gpakThbl
(cynebHble peweHNs, agMUHUCTPATUBHbIE aKThbl), KOTOpPblE, He NpnbaBAa HUYEro
HOBOIO C «(PaKTU4YeCKOWN CTOPOHbI», MOIYT NMPUBHECTN HEYTO CO «CTOPOHbI
topngnyeckon». ECnm paccmaTpuBaTb KaXk4blW MPaBOBOMN aKT Mo yrjioM 3TON, eC/n Tak
MO>XHO BbIpa3uTbCA, «pakTudeckon npnbasku», To Heobxoammo dyneT oTpuLaTb
topnanyeckoe 3HavYyeHne 3a TeMn akTaMu, NpUHanIeXXHOCTb KOTOPbIX K OPUANYECKUM
hakTaM HUKeM elle He ocnapmBaiach.

B Teopun rpa)kgaHCKOro npaBa OTAEJIbHYIO KJ1aCCUPUKALUOHHYIO Fpynny no rnpasBoBbIM
nocneacTBMaAM COCTABAAKT NMpaBOBOCCTaHaBAMBaloLWMe opngnveckme gakTbl. Tak, E.M.
BOopoXXenknH cymTan, 4To AaHHasa rpynna lopnanyecknx pakToB BJieYeT UHble
nocnencTemna A5 MPaBOOTHOLWIEHWSA, TaK KakK Npu UX HaCTYMJIEHUN NPOUCXOAUT He
BO3HVMKHOBEHNE, U3MEHEHMe NN NpekpalleHue npas n obaszaHHOCTeN, a
«BO3POXKOEHME» Y)Ke CYLLeCTBOBaBLIMNX paHee NpaBoOOTHOLWEHNW, HanpuMmep
BOCCTaHOBJIEHME B 4eeCnoCcobHOCTN.

Mo cnocoby 06bLEKTMBUPOBAHUSA (Bblpa>KeHUs BOBHE) lopuanveckme gakTbl
rnogpa3sfeniaioT Ha opopMIIeHHbIE U HeO)OpMJIeEHHbIe. B MepBOM C/lydae KOHKpeTHas
XXU3HEHHasa CUTyaumsa He MOXKET BbITb NMpM3HaHa puanYeckM akTom bes
Haanexawen pukcaunn. KOpngmnyeckmne pakTbl 06 bEKTUBMPOBAHLI B BUAE PA3J/INYHbIX
OOKYMEHTOB - 3TO OQOPMJIEHHbLIE lopuandeckme akTbl. Tak, OpayHbIN KOHTPAKT MOXeET
CYLLEeCTBOBaTb TOJIbKO KaK HOTapuaJlbHO YOO0CTOBEPEHHbLIN LOrOBOP.
Ob6bekTMBMpOBaHHbIE APYruM cnocoboM (NMoCcpeacTBOM KOHK/IIOOEHTHbLIX AENCTBUNA,
BepbanbHO N Ap.) - 3TO HeoopMIeHHbIE lopuagndeckmne hakThbl.

npeﬂ,CTaBﬂﬂeTCﬂ 3aCny>XmnBavownM BHNMMaHNA AesieHNE vpnanvyeCckKmnx akKTtoB Ha H4YaCTHbIE
n I'Iy6)'IVI‘-IHbIe, B 3aBUNCMMOCTW OT TOIro, KTO OCyLlecCcTBJIAe€T daHHbIe NEencTBUA: YacCTHble
nnda nJinm HocnTenun I'Iy6J'IVI‘-IHOVI B/1aCTW. Cy,u,e6Hb|e peweHnda, aaMNHUCTPaTUBHbIE aKThbl,
HOTapwualbHblIE NencTBus - 3To I'Iy6J'IVI‘-IHbIe ropnaondeckme akKThbl, nencTeuns Cy6'beKTOB
rpa>XgaHCKOro rnpaBa - 3TO YaCTHble pungn4eCcKne akKThbl.

Mo pyHKUMSM B MEXaHU3Me MPaBOBOro pPeryampoBaHus topuandeckme gakTbl MOryT
6bITb OCHOBHbIMW 1 AOMNOJIHUTENbHLIMU. Ha MO B3rnsA, Takaa Kaaccudurkaums
noaMeHsieT obulenpnsHaHHoe AefieHne Ha eANHNYHbIE lpuanyeckmne akTbl 1
lOpUANYECKME COCTAaBbI.



Takum o6pa3oM, MOXKHO caenaTb C/eayoWwmnin BbIBOA: YHEHME O IOPUANYECKUX (haKTaXx,
KakK B obLLen Teopun NpaBa, Tak U B OTAENbHbIX OTpac/ieBblX HayKax oT/M4yaeTcs
KOHCEPBATMBHOCTbLIO M aKCMOMATUYHOCTbI0. OCTalOTCA HEN3MEHHbLIMK onpefeneHne
topmMan4eckoro pakTa 1 ero Knaccndmkauyms.

NNNABA 2. PYHKUUUUN KPUANHECKUX DPAKTOB
NMPUMEHUTEJIbHO K 3JIEMEHTAM MEXAHU3MA
NMPABOBOIO PEINYJINPOBAHMUA

AKTUBHaA poJsib onpeneneHHoro NpaBoBOro sABJIEHUS, a TakXXe ero AguHamMmmnka B cepe
NMPaBOBOro peryjnpoBaHns obLLEeCTBEHHbIX OTHOLLEHWIA NPOSIBASETCS B €ro pyHKUUNAX,
noA KOTOpPbIMW B MpaBe NOHMMAIOT HarnpaBJ/ieHUsi MPaBOBOro BO3AENCTBUSA Ha
obuiecTBeHHbIe OTHOLLEHUS.

NccnepoBaHmio yHKLMW 3/IEMEHTOB MeXaHM3Ma NMpaBoBOro peryJnpoBaHus, K
KOTOPbIM, KaK MpasBunio, OTHOCATCA N lopnandeckme pakTtbl, yoenann sHuMmaHue B.b.
Ncakos, B.H. CnHiokos, B.B. dpkuH, X.}KO. MnpowHmnkosa, A.E. BopoHuH, B.I'. KnkoTb 1
apyrve LMBUINCTLI.

dyHKUMS NpencTaBnseT coboi nposBneHne CyLHOCTHbIX MPU3HAKOB NpeaMeTa
nccnenoBaHus B ero AnHamuke. Npu 3ToM He06XoANMO OTMETUTb, YTO MOHATUE
«QYHKLMS» [OJIKHO OXapaKTepn3oBaTb Hanbosiee CylleCTBEHHbIE YepPTbl B3aUMOCBA3M
B3aMMOOENCTBYIOWMX CTPYKTYP. IHbIMN cnoBamMu, TEPMUH «PYHKLNA» XapaKTepeH A1
NOBbIX AVMHAMUYECKUX CTPYKTYP.

MexaHn3M NpaBoOBOro peryampoBaHusa HeobxognmMo paccMaTpuBaTb Kak NPaBOBYIO
perynsuunio, B KOTOPOM HOpMa npasa rnpuobpeTaeT KOHKPEeTU3INPOBaAHHYIO hopMy,
NPUMEHSAEMYI0 K KOHKPETHOMY NoBeAeHNI0 KOHKPEeTHOro sinua. B paccmatpuBaeMom
c/Qlyyae o4YeBMAHa AMHaMUMKa Npasa, KoTopasa obecneymBaeTca PYHKUNOHNPOBAHNEM
3/1€eMEHTOB COOTBETCTBYIOLEro MexaHn3Ma, OCHOBHbIMU N3 KOTOPbIX ABJSAOTCA NMpaBoBas
HOpMa, pNanYeckKnin PakT N NpaBooTHOWEHMEe. Kto4yeBbIM, MO0 MHEHUNIO MHOIMUX
y4YeHbIX, ABMSETCA puanyvecknin akT, KoTopbin obecrneymBaeT ABM>XKEHME npaBa OT
BO3MOXHOCTU K 0eNCTBUTENbHOCTU, B BOMJIOLWLEHUN NPaBOBbIX YCTAHOB/IEHNN B
perynmpyembie oTHoWeHUA, 0bHapy>XnBas TeM CaMbiM Ha3Ha4YeHWe rnpasa, ero
AEeNCTBEHHOCTb N 3pPeKTUBHOCTbL. C ero NoMoLLbIo peannsyeTca TpaHchopMauuns
NPaBoOBON MOAENIN B KOHKPETHYI0 (hopMy 0bLLeCTBEHHbIX OTHOLLUEHUN.



Taknm 06pa3omM, NOHATME IOPUANYECKOr0 PaKTa HaXOANTCHA B HEPA3PbIBHOW CBA3U C
noHATMEM npaga. TakxXxe, puandecknin pakT COCTOUT B FEHETUYECKOMN, MPUYHNHHON,
PYHKLMOHANIbHOM 1 FTHOCEO/IOMMYECKOW CBA3M C 3TON KaTeropuen, Kak n npasoBas
HOpMa, NpaBoBoe OoTHoweHne. C nx nomMoubio obycnosanBaeTca TpaHChopMaumns
NpPaBoBOW 3a4aHHOCTM OBLLECTBEHHbLIX OTHOLWEHUN K UX OENCTBUTESIbHOMY
coaep>xaHuto.

B To )xe BpeMsi Hay4YHOe nccnefoBaHe NPaBOBOM KaTeropum topmanvyeckmnx hakToB He
CTOMT OrpaHMYMBaTb TOJIbKO BOMPOCAMWN MX NPABOBOW OHTOJIOM N, KOTOPblE pacKpbIBaOT
0cobeHHOCTN paccMaTpUBaEeMON NMPaBOBO KaTeropum B CTaTUYECKOM acnekTe.
FOpuanyeckuih akT - 3TO ABNEeHMe, aKTUBHO «paboTalolwee». be3 ncnonbL30BaHNA 3TOro
3/leMeHTa NpaKTUYeckn He 06XoanNTCSA HN OANH YHACTOK NPABOTBOPYECKOr O U
npaBopeasin3auMoHHOro npoueccoB. OH HOCUT MHCTPYMEHTAJIbHbIN XapaKTep.
Bcnencteme 3TOro CYyWHOCTHbIN aHann3 lpuanyecknx daktos, 6e3ycnoBHo, cnenyeT
AOMOJIHUTb UCCIef0BaHNEM UX B ANHAMUYECKOM, @ TakKXe (PYHKLMOHAIbHOM acrneKkTax.

Mo yTBepxaeHuto B.b. NcakoBa, «QyHKUUN topnanveckmnx paktoB - 3T1o o6obuieHHas
XapakTepucTmka nx posiv B MeEXaHM3Me NMpPaBoOBOro perysimpoBaHns».

OyHKLUN topnanydecknx pakToB obecnedymsaloT B3aMMogenNCcTBME YacTen MexaHn3ma
MpPaBoOBOro peryanposaHnsa. Haxonacb B NpAMon 3aBUCUMOCTU OT 0CODEeHHOCTEN
MpPaBOBON CUCTEMbI, TO €CTb CNOCOO0B HOPMATMBHOIO 3aKpeneHns, a Takxxe opM
OCYLLECTB/EHNSA CYDBbEKTUBHbLIX NpaB N lopuandyecknx o6a3aHHOCTEN, OT MPUHATBIX Mep
3alWNTbl HAPYLIEHHOro nNpasa, PyHKUUN IOpUANYEeCKX PakToB 00yC/ioB/IEHbI
PYHKUMAMU NpaBa.

OnHako B TO e BpeMa B.b. lcakoBbIM NpUBOAUTCHA MHOW B3rNSa4 Ha nccnenyemyto
npobneMaTuky. B 4aCcTHOCTN, OH NOAYEPKMBAET, YTO UCXOAA U3 TOrO, 4TO «PYHKL NN
topnanyecknx pakTos - 3To0 060b6LLIeHHasa XapaKTepUCTUKa UX poau 1 3ajay B
MexaHW3Me NMpPaBoOBOro peryjmpoBaHnsa», a «NpaBoOBOe perysmpoBaHne - 3To CJI0XKHa4,
MHOrornJiaHoBas cucTtemMma, COOTBETCTBEHHO HE OONHAKOBbLI N PYHKL NN, KOTOPbIE
BbIMOJIHAIOT B HEN topunanyeckme aktol». [NpaBoBOe 3HaYeHME IPUANYECKMX (DAKTOB B
MexaHW3Me NMpaBoOBOro peryjmpoBaHnA pacKpbiBaeTCA UM Yepes aHasin3 OCHOBHbIX,
OONONHUTENIbHbIX, @ TakXe cneymanbHbIX PYHKLUUNA IOPpUaNYecknx pakTos.

Mpn 3TOM BakHenwwen pyHKLNEN opnan4eckmnx akTos B NPaBOBOM peryamposaHun
aBnseTca obecnevyeHne BOSHUKHOBEHMS, U3MEHEHMSA, @ TakK>XXe NMpeKpalleHns rnpaBoBbIX
OTHOLUEHUN.



Ob6ocHOBbIBasi U3/10)KeHHbIN noaxona, B.b. icakoB, C 04HON CTOPOHLI, NMpeanosiaraeT
0600l EHHYI0 XapaKTEPUCTUKY (PYHKUNIA lopuanYecknx )akToB B perympoBaHnm
obuiecTBEHHbIX OTHOLIEHNW, C OPYIrON - YKa3blBaeT, 4TO QYHKLNN IOPNONYECKNX hakToB
B KOHKPETHbIX MPaBOOTHOLUEHNAX HEMOBTOPUMbI. TakuM obpa3oMm, opuandyeckme PakTbl
Hapsa4y C OCHOBHOMN (DYHKLMEN BbIMOJHAT U A4ONOAHUTENbHbIe. HeobXoa4MMO OTMETUTD,
4YTO Takad NpaBoOBadA NO3MUMA He ABAAETCA eANHUYHOW B umBuUancTuke. Tak, H.IM.
BopoHuHa B cBoen paboTe nuweT: «lOpnandeckme QakTbl... C/Iy>KaT HE TOJIbKO
NpennoCbi/IKON BO3HNKHOBEHUS CyOBbEKTMBHOIMO NpaBa Ha XWJINLLE, HO N €ro rapaHTumen,
obecneymBatowlen peanmsaunto HasgaHHoro npasa». Naesa H.M. BopoHnHon B
paccMaTpuBaeMoOM CJlydae COCTOUT B TOM, YTO HOPUANYECKUA (paKT, KOTOPbIN 3aKpenJseH
B HOpMe rnpasa, He TOJIbKO CO34aeT NMPaBOOTHOLIEHME, HO TaK)Xe BbIMOJIHAET U NHYI0
PYHKLWIO - OH BbICTYNaeT rapaHTuUen 3aKOHHOCTMW.

K cnepytouwen AoNoJHUTENIbHON (PYHKUUN topuanYeckuXx )akToOB OTHOCAT (PYHKLUIO
npeaBapuTeNbHOro BO34eNCTBUS HOPM rMpaBa Ha obLlecTBEeHHbIe OTHOWeHUS. B
BO3HUKHOBEHUM OOHUX lOpnandeckux pakToB CybbeKTbl 3anHTepecoBaHbl N BCIeACTBUE
3TOro NpeArnpuHNMaKT COOTBETCTBYOWME AeNCTBUA. pyrux e opnamdyecknx pakTos
OHM CTapaloTcAa BCAYeckKn nsberatb, Tak Kak ropnamndeckme pakTbl BOCMPUHUMAKOTCA
cybbeKkTamMm npaBa Kak cpefCcTBO BO3AENCTBUA HA UX NMoBeJeHue.

CnepyeT OTMETUTb, YTO KJlaccudurKauna pacCMaTpuBaeMon yHKLUN XapaKTepHa Ans
lopUaAnNYecKuUx akToB B YrOJIOBHOM MpaBe, Tak Kak UX HacTyrnJeHne (coBeplueHmne
KpaXku, OOJIKHOCTHOM NoaJsior) oTpuuaTeslbHO CKa3blBaeTCst HA MPaBOBOM MOJIOXKEHUN
COOTBETCTBYOLWNX CyObEKTOB NpaBsa.

BblaeneHue cneumnanbHbIX QYHKLNN lopnanyYeckmnx akToB CBSA3aHO C BKJIKOYEHNEM
nocnegHnx B Ka4eCcTBe 3/IEMEHTOB B (haKTUYeCKne cocTaBbl. [MocneaHue, no obuemy
npasuay, NpenctaBnatoT cobon cucTtemy opmandeckmnx akTos. Takoe obocHoOBaHMe
BUAUTCSA B BbINOJIHEHUWN IOPUONYECKUMU (PaKTaMN KOHKPETHbIX (PYHKLNIN HE TOJIbKO B
MexaHW3Me NMpaBoBOro peryjmpoBaHnsa, HO 1 MO OTHOLLEHWUIO K 3J1eMeHTaMm
paKTM4eCckoro cocrasna.

Hanpumep, B hakTU4ECKOM COCTaBe lpnanyecknin akT BbiNOJHAET
NMPaBoOMoOpPOXAatoLLy0 PYHKLMIO, KOTOpPas 3akK/l04aeTCa B TOM, YTO Opnandecknm gakTt
BfeyeT 3a cobor HacTyrnsieHne NpaBoBbIX NOCNEACTBMN (PaKTUYECKOro CocTaBa B LLe/IoM
MO0 B NPOMEXYTOYHbIX NMPaBOBbIX NOC/EACTBUN.

Takxxe, topnanvyeckuin GakT MOXXET BbIMOJIHATL NPABONPENATCTBYOLWYIO QYHKLINIO,
KOrfia ero Hanm4yme nrpaeT 3aMeansatoLLyo Posib B Pa3BUTUM PAKTUYECKOro COCTaBa U



HaCTynjaeHnnm npaBoBbIX nocneacTBui.

K pyHKLUAM tOpnanyecKknx pakToB B PaKTUYECKOM COCTaBe OTHOCATCA
rMpPaBoOYyHMYTOXKaOLWAA, TO eCTb aHHYJIMPOBaHMNE IOPUONYECKOr0 3Ha4YeHUA UHbIX
hakTnyecknx obCcToATENLCTB U NPAaBOBOCCTaHABAMBAOLWANA - MPOTUBOMNONOXKHAA
MPaBOYHNYTOXKAlOLLEN.

Henb3q 060nTn BHUMaHMEM Hay4dHble B3rnaabl B.B. dpkoBa, KOTOPbIX NoslaraeT, 4To
Knaccnukauma QyHKLNA lopnanyecknx pakTos, npeasioxeHHas B.b. VicakoBbiMm,
obnapaeT onpeneneHHbIM CMbIC/IOM, OAHAKO «BpA4 I eCTb HeobxoaMMOCTb B NO40OHOM
nx noapasnesieHnn. 3HavyeHne Ka>kaom rpynnbl opuaAnYeckKux hakToB PpaBHO3HAYHO U
nMeeT CBOUM OCHOBaAHMEM XapaKTEePUCTUKY UX Ha3HaYeHUNs B NPABOMNPUMEHEHUMN...».

B.B. AApKoOB yKa3blBaeT Ha OTCYTCTBME NMOJIHON ACHOCTU KPUTEPUSA BblOeNeHNS
creuvanbHbIX PYHKLUN IOpUANYECKNX (PaKTOB, KOTOPLIN CBSA3aH, Mo paccyxaeHunam B.b.
NcakoBa, C BKJIlOYEHNEM IOPNANYECKUX (PAaKTOB B Ka4eCTBe 3JIEMEHTOB B pakTn4eckmne
cocTaBbl. OCHOBHbIE N cneumnaibHble PYHKLUUN Iopnan4Yecknx akToB B page ciy4aeB
paBHO3Ha4Hbl. MHOrMe npoueccyasibHble opnanydeckmne PakTbl BbIMOJIHAOT CBOU
dyHKLNM KaK camu no cebe, Tak N B hakTUYECKOM cocTase. Bcnencrteume 3Toro
pasrpaHnyeHmne QyHKLNUN Ipuanyecknx pakToB Ha OCHOBHbIE U CrelmnasibHble
[O0CTaTO4YHO YCIOBHO.

CnepyeT OTMETUTb, YTO lopuanveckmne hakTbl B PaKTUYECKOM COCTaBe He UMEIOT
CaMOCTOATEJIbHOro NPaBoBOro 3Ha4yeHUsA. X LeHHOCTb COCTOUT B CUHTE3e
onpeneneHHoro KoJsin4ectsa OTHOCUTENIbHO CaMOCTOATEbHLIX OPUANYECKUX PAKTOB,
KOTOpble 1 COCTABJIAIOT OCHOBY W coAep>XaHne pakTn4eckoro coctasa. IMeHHO nosaTomy
BblAaeneHne cneymaibHbIX QYHKLUNA IOPUONYeCcKnX (pakToB B KOHTEKCTE UcciefoBaHns
B.B. lcakoBa He packpbliBaeT coAep>KaTes/IbHOCTb (PYHKUUNA lopuandeckux )akToB B
MexXaHW3Me NMPaBoBOro peryjimpoBaHns, a TakXe He BJle4eT yrnopsanoyeHue
B3aMMOLENCTBUSA 3JIEMEHTOB YKa3aHHOW CUCTEMBI.

Bonee Toro, He BnosiHe 060CHOBaHHbLIM SABNAETCA TPAaAULMOHHBIA NoAxon, npu KOTOPOM
HacTynseHne rnpoueccyasibHbIX OPUANYECKUX PaKTOB CBA3bIBACTCHA NINLWb C TPEMS
hopMamMu nNpaBoOBbIX NOCAEACTBUN: BO3HUKHOBEHNE, U3MEHEHNE N NpeKpalleHne
npasooTHoweHun. Hanpumep, B.B. ApkoB oTMe4aeT, 4TO B JaHHOM CJly4ae ocTaeTcs
HEACHbIM IOPUANYECKOe 3Ha4YeHne Takux npoueccyasibHbiX 4eNCTBUN, KaK
npuocTaHoOBJIeHNEe NPOMU3BOACTBA NO AeNny, OT/oXKeHne pasbupaTenscTBa gena un 1.4.

Mo npaBoBbIM nocnencTemam B.B. Apkos oenut yHKLUK npoueccyabHbIX
topnanyecknx GakToB Ha NPaBOMNPEnATCTBEHHYIO, NpaBoobpa3yoLlyio,



NpPaBoOM3MEHSIOLLYO, MPMOCTaHaBAMBalOLLYO, NpaBoobecneynTesnbHyo, QYHKLNUIO
npekpawleHuns, a Tak)Xe NpPaBoOBOCCTaHaB/INBAOLLYIO.

AHaNOrM4YHOM KnaccngunkKaumm PyHKUNN ropnanvyecknx pakTos npnaepxmsaertca n B.I.
KpnkoTb. B 4yacTHOCTU, UM andpepeHUnpoBaHbl Opugndeckmne pakTbl Mo Takum
poJsieBbIM (PYHKLMAM, KaK NMpaBonpuMeHnUTeNbHas, npaBon3MeHsoLWwasn n
rnpaBonpekpallatoLllas.

OLHaKo crefyeT OTMETUTb, 4TO 3Ta TOYKa 3PEHUS He pacKpbiBaeT cneumnpuky
IOpPNANYECKOro hakTa B MEXaHNU3ME NPaBOBOro peryampoBaHuns, NOCKOIbKY NCKIOYaeT
BO3MOXXHOCTb UCC/Ief0BaHNSA B3aUMOLENCTBNSA 3/1IEMEHTOB BHYTPU C/IOXKHOIO
obpa3oBaHMs - MeXaHU3Ma MPaBOBOro peryampoBaHms.

B To >Ke BpeMsl aBTOp NoJsiaraeT, 4TO AaTb NPaBUJIbHYIO OLEHKY 3HAa4YeHUNI0 QYHKL NN
lopNANYECKUX PAKTOB MOXKHO JINLLb B X CBA3M C APYrMMMK 3J1IeMeHTaMN MexaHu3Ma
NMPaBOBOro peryanpoBaHus, Npexae Bero, C TaKMMn, Kak npaBoBas HopMa u
NMPaBOOTHOLLEHME.

HopmMbl NnpaBa ycTaHaBAMBatoT obLime n topnandeckn obsisatenbHble NpaBuia
nosefeHNs y4aCTHUKOB 06LLEeCTBEHHbIX OTHOLLEHWNI, KOTOPblE HAaXoAATCA B chepe
NpPaBOBOIro PEryJiMpoBaHuS.

Ob6Lenpn3HaHo, 4YTO NpPaBoOBble HOPMbl COCTABAAIT HOPMATUBHYIO OCHOBY MEXaHN3Ma
NpPaBOBOro peryampoBaHus. TosIbKO B HUX CKOHCTPYMpPOBaHa Moaesb obLecTBEHHOro
OTHOLLUEHUs, KoTopas COOTBETCTBYET NOTPebHOCTAM U MHTepecaM rpaxkaaH npaBoBOro
rocygapcTBsa.

Hopma o3HavaeT A0J/IKeHCTBOBaHMe. PeaslbHOCTbIO XXe CJIY)XUT NMpaBooTHOLWeHMne. Takum
obpa3oM, MOXXHO CKa3aTb, 4TO B MPaBOOTHOLLUEHNN OOJIKEHCTBOBaHME (HopMa)
npeBpaLlaeTcs B 4eNCTBUTENbHOCTb. CBA3b HOPMbl M MPAaBOOTHOLLEHNS
paccMaTpMBaETCHA KaK peasm3aumsa HOpMbl, ee BOMNJIOWEeHWE B XXU3HU CO BCEN
CJIOXKHOCTbIO ornocpeaytoLwmx nx ceasen. Opuanyecknn pakT B paccMaTpnBaemMom
Cc/ly4ae BbICTyMaeT B KavyecTBe cpefcTBa AaHHOMo onocpenoBaHus.

KOopnandeckmne HopMbl 6€CCMbICIEHHLI, €CIN OHW HEe onpeaensaiT B3anMoobycnoBsieHHoe
nosegeHmne cybbekToB, He BEKYT 3a COO0OM BO3HUKHOBEHME NPaBOOTHOLLEHUA, TO €CTb
€CJIN OHN He PYHKLMOHUNPYIOT.

HopMa npaBa CnyXuT naeanbHon abCTpakTHOW OCHOBOW NPaBOBOIr0 OTHOLUEHMS,
KOTOpas 3aKkpennseT onpenesieHHy Moaesb NoBeAeHUS, KOTOPOW L0J/IXKHbI



npunaepXXmBaTbCsA YHaCTHUKN CKNaAbliBalOWErocs peajibHO COLMaibHOro
B3aMMOOEencTBUS.

3Ha4YnUT, HOpMaTUBHANA YPEryanpoBaHHOCTb 0OLLECTBEHHbIX OTHOLLUEHNI OOCTUIraeTCs He
CToNbkKo 6narogaps CyLWecTBOBaHWUIO CAaMOW HOPMbI Fpa>K4aHCKOro npaBa, CKOJIbKO
nyTem pyHKLUNOHNPOBaHMA onpenesieHHON NHCTPYMEHTasIbHON CUCTEMbI, KOTOpas
BOMJIOLWAET 3Ty HOPMY B XXWN3Hb, 0bpallasa ee n3 chepbl 4OSHKHOro (Lesib NpPaBoOBOro
perynmpoBaHns B HopMax) Ha cepy CyLHOro (COoTBeTCTBME 0OLLECTBEHHbIX
OTHOWweHnNn TpeboBaHUSAM HOPMbI), @ PAKTNYECKN COOTBETCTBME peasbHbIX AENCTBUN
Mooenun, KotTopas npeaycMoTpeHa HOpPMOW rnpasa.

FOpunandeckme akTbl ABASIOTCA TEM UHCTPYMEHTApPUEM, KOTOPbI BbIHY>XAaeT HOPMbI
npaBa OeNCcTBOBaTb. [[paBOBble HOPMbl HE MOFYT peann3oBaTbCs 6e3 PUANYECKNX
(hakTOB, @ MO3TOMY M NMPABOOTHOLLUEHNS HE MOFYT BO3HUKHYTb NGO NpekpaTuTbCcsa 6e3
topnanvecknx hakToB. 3HA4YMT, BECb MEXaHN3M NPABOBOIro PerynpoBaHNsa TepsieT CBOM
CMbICJ1, TaK KakK He MOXXET OEeNCTBOBaTb U BbIMOJIHATL OCHOBHYIO LIe/b - PeryampoBaThb
06LeCTBEHHbIE OTHOLLEHUS. 3HAYEHNE LPUANYECKNX (DAKTOB B 3TOM C/ly4ae MOXXHO
onpeaennTb, 06paTMBLUNCL K AOCTATOYHO yAa4YHOMY cy>xaeHuto B.I. KpacoBckoii:
«CnenyeT 06paTUTb BHUMaHME, 4TO MeXaHN3M NPABOBOr0 PEryJIMpoBaHNSA ABNAETCA
ABUraTesieM npaBa, CNpaBenIMBOCTM N 3aKOHHOCTU.

CnenoBaTeNbHO, OPUANYECKMIA (haKT BbICTYMaeT CpeACcTBOM NpeBPaLLEHNS
ob6e3nnyeHHbIX NpaB 1N 0653aHHOCTEN, KOTOPbIE 3aKpernJieHHbIX B HOpMax Npaea, B
KOHKPETHbIE N B3aMMOCBSsi3aHHble npaBa 1 06a93aHHOCTK CyObeKTOB NpaBsa.

Tak, B.A. TapxoB yKa3blBaeT, 4YTO «HN O4Ha HOpPMa He co3faeT HenocpenCTBEHHO
MPaBOOTHOLLUEHNN, AN NX BO3SHUKHOBEHUS BO BCEX CyYasax TpebyeTcs Hanm4me
06CcTOATENLCTB, C KOTOPbLIMM AaHHAsA HOPMa CBA3blBaeT onpeaesieHHoe puandyeckoe
nocnencteme, TpebyeTcsa Ham4Yne COOTBETCTBYOLWMNX IOPUANYECKUX PaKTOB.

Mo MHeHunto KO.K. ToNCTOro, TakXXe «HWU 0OHO CYyObEKTMBHOE NPaBO HE MOXET
BO3HUKHYTb HEMNOCPEACTBEHHO U3 HOPMbI NpaBa, 6e3 HacTynaeHna NpeayCcMoOTPEHHOIr 0
HOPMOW PUANYECKOro haKTa».

OTclona BblTekaeT obecrneynTenbHas QyHKUUS opuandeckoro akTta. bnarogaps
NnpaBoOBON HOPMe CO34aeTCs punandeckas BOSMOXXHOCTb BOSHUKHOBEHUS, NU3MEHEHUS U
npekpalleHna npasooTHowweHu. NpaBoBas HOpMa - 3TO hOpMasibHO-IOpUAnNYecKoe
OCHOBaHMe A1 BOSHUKHOBEHMWSA NpaBooOTHOWeHNA. [lanee 13 B3anMonencTBus
KOHKPETHbIX (PaKTUYeCKNX OTHOLIEHNIN Noaen C HopMaMn npaBa PoXKAalTCs
NpaBoOTHOLWEHUA. TOJIbKO C MOMOLLbIO topuanyeckoro pakta obecneymsaeTcs



co3JaBaeMasi HOPMOU NpaBa BO3MOXXHOCTb 3aPOXXKAEHUA U ABMXKEHUS KOHKPETHOro
NpPaBoOOTHOLWIEHUSA. KOpnandeckuin pakT obpallaeT co34aHHYI0 NPAaBOBON HOPMOW MOLE/b
noBefleHns N1ua B AeNCTBUTENIbHOE CoAep KaHe B3aUMOOTHOLLEHMA CyObeKTOB MpaBa.

Bo MHOrMx cny4aax nsgaHve npaBoBoM HOPMbl PacCCYNTAHO Ha YCTaHOBJIEHME NPaBOBbIX
OTHOLLUEHUN MeXAY KOHKpPeTHbIMU inuamu. C BOSHUKHOBEHMEM MPaBOOTHOLLIEHNS
Ha4YMHaeTCsa peasbHOe AeNCTBMe NpaBa. [IpaBOOTHOWEHNSA KaK HAACTpPOeYHoe ABJieHne
B3aMMOCBS3aHbl C AAPOM MPaBOBON HAACTPONKMN - NpaBoM. OCHOBHOE B 3TOW CBA3N
COCTOMUT B TOM, 4TO NPaBOOTHOLUEHNSA pacCMaTPUBAIOTCA KaK ABJIEHUS, KOTopble
ABNIAIOTCA MPOU3BOAHbLIMU OT Mpasa.

B cylwiecTBytoLlel NpaBoOBOW CUCTEME OPUANYECKNE CBS3N BO3HMKAIOT, @ TakXe
CYLECTBYIOT TOJIbKO Ha OCHOBAHUWN MPaBOBbIX HOPM.

NMpaBOOTHOLLIEHUS MOXXHO ornpeaesiuTb Kak HEKUIN CUHTe3 npasa (HopMbl Npasa) n
obuwecTBEHHOr0 OTHOLWEHMSA, KOTOPOe NnognagaeT Nnoa BAMSAHWE npaBa. Tak, Mo MHEHUIO
b.B. LUenanuHra, «se3ae, roe BO3HMKAET lopnan4yeckoe oTHoOWEHMe, cyuecTByeT
HeobxoanMas CBA3b PaKTNYECKOro obLecTBEHHOr0 OTHOLWEHMSA N HOPMbI NpaBa,
KOTOpas pernaMeHTUpyeT AaHHOEe OTHOLIEHUe, TO eCTb Ta, KOTopas NpenocTaBnseT emy
BUA UK hOpMy peryampyemMoro npaBoM obLecCTBEHHON0 OTHOLLEHUSA».

MpaBOOTHOLLEHNS OTHOCATCS K 3BEHY MPaBOBOW CUCTEMbI, KOTOPOE OXBaTbIBAET BCE
topuanYeckn oopMJIEHHbIE CBA3U U OTHOLLIEHUS, OPMbI peann3aLnn npasa, pasHble
BWAbl NPAaBOBOro NoBeAeHUs N0AEN, a Tak)Xe NPaBOTBOPYECKYIO U
NpPaBoNpPUMEHNTESIbHYO NeATEeNbHOCTb roCyAapcTBa U T.4.

MHorune obuiecTBeHHbIe OTHOLLEHMWS, 6eccnopHo, HE UMEOT NPABOBOIro XapakTepa.
Korga To nnm nHoe oTHoLUeHWe nonajaeT B chepy rnpaBoBOro BO3AENCTBUA U KOraa
NoABNAITCSA HOPMbI NPaBa, KOTOPbIE HanpaBJ/ieHbl Ha yNopsaa0o4YnBaHMeE 3TOro
06LLEeCcTBEHHOro OTHOLEHNS (MK AeNCTBME CYLLECTBYHOLWMX NMPaBOBbIX HOPM
PaCNpPOCTPaHAETCS Ha OTHOLLEHUS, paHee He yperyanpoBaHHbIE UMW), OHO NpuobpeTaeT
NpaBOBOE 3HAYEHME, TO eCTb CTAHOBUTCS MPAaBOBbIM OTHOLLEHMEM.

B 3TOW CBA3M HEM3MEHHO BO3HUKAET BOMPOC: MOXXHO JIN pacCMaTpMBaTb lopuanydeckme
(haKTbl Kak MPUYNHbI BOSHUKHOBEHMWS, U3MEHEHUS NJIN MPEKPALLEHNS NMPAaBOOTHOLLEHWA?

Bo-nepBbIX, T€ NN UHble PaKTbl MOryT 00yCNOBUTb lOpuanNYeckme nocnencTBus TobKo
nMpu HaIM4YNM COOTBETCTBYOLLEN HOPMbI MPaBa, B rMNnoTe3e KOTOPOW COAEPXKMNTCS
yKa3aHue Ha 3Toro poda dakTbl. Heobxoanmom npennochbi/IKo BO3HUMKHOBEHUS,
N3MEHEHUS NN NMPEKPALLEHUS MPABOOTHOLLEHWNI ABNSIOTCSA, C/lef0BaTeIbHO, HOPMbI



rnpaBa, B KOTOPbIX Bblpa>keHa 3aKOHOMEpPHO BO3HMKLLAA BOJIA rocygapcTBa. TO/IbKO OHU
CBA3bIBAOT C TEMU NN UHBIMU (paKTaMIn lopnandeckme nocsencTtema Bo Bcex
KOHKPEeTHbIX Ccny4dasaX, rae 3T akTbl COOTBETCTBYIOT COAEP>XKaHUIO NPaBOBbIX HOPM.
[Mpn OTCYTCTBUM COOTBETCTBYIOLMX HOPM MpaBa NN MPU NHOM NX Ccoaep>XXaHUU PaKThbl
He CTaHOBATCA ropngnyeckn pesieBaHTHbIMN N HUKaKUX I'IpaBOOTHOLLIEHI/IVI He BbI3bIBAlOT.

OfOHakKo, BO-BTOPLIX, lopuanyeckme hakTbl caMu ABAAKOTCA NOOOYHBIMU CNefCTBUAMU
ApYyrux obCToATeNbCTB: CTPEMJIEHNSA NIIOOEN K YAOBNETBOPEHUIO TE€X NN NHbIX
noTpebHoOCTEN, pe3yNbTaTOM BO3AENCTBUA KaKNX-1Mbo ABNEeHNUN 0O bEKTUBHOMN
[EeNCTBUTENIbHOCTY UK 0OLLeCTBEeHHbIX ABIeHUN Ha cybbeKkToB npasa (6onesHsb,
noBJieKLasa cMepTb WU Ncuxmyeckoe 3aboneBaHne, HennaTexxecnocobHoCTb NMuUa,
nossiekLwas 3a cobom 6aHKPOTCTBO) NAK Ha 06bEeKTbI Npasa (NnoxXkap, HaBogHEHMe,
nossiekwne rnbenb BeLwn, NPon3BOACTBEHHbIN BpaK, BbI3BaABLUUA aBapUio N NpUYNHEHNE
NMYLLeCTBEHHOro Bpeda ApyroMy auuy, 1 T.4.).

BcrnencTteume 3TOro 3a opugnyeckmumm haktamm Bcerga MoXKHo 6e3 Tpyna pasrnageTtb

NHble haKTnYeckme obCcToaTeNbCTBA, ABNaoWwmecs bonee oTaas€HHbIMU, HO 3a4acTyto
OCHOBHbIMUW MPUYNHAMU BO3HUKHOBEHNA NN NPeKpaLlleHns npaBooTHoWweHun. OgHaKo
HernocpenCcTBEHHOW NMPUYNHOWN BO3HUKHOBEHWUS U NMpeKpaLwleHns npaBoOTHOLLIEHUA BCe

Xe ABNATCA opunagnyeckme pakThbl.

NHbIMN cnoBamMun, NpaBoBble OTHOLUEHWS, C MOMEHTA UX BO3HMKHOBEHNSA N 0O MOMEHTa UX
npekpawleHns, Bcerga Ces3aHbl C pnan4Yeckumm paktaMmn. Takyto CBA3b HENb3S
paccMaTpuBaTb YNPOLLEHHO, MOHUMas, YTO NPABOBbIE OTHOLLEHWUSI B CBOEM
3aKJII04MTENIbHOM BMAE BO3HUKAKT C MPaBOBOW HOPMbl U IOPUANYECKUX (DAaKTOB, TaK Kak
B MpoLecce pa3BUTUS NPABOOTHOLLUEHNIA MEHSETCS COCTAB UX CYDBEKTOB, @ TakXXe nUx
npasa n o6s3aHHocTU. CnegoBaTeNIbHO, MPABOOTHOLIEHUS NMPeacTaBastoT cobon He
CTOJIbKO 3JIEMEHT MPaBOBOW CUCTEMbI, KOTOPAs HAaX0AUTCSA B COCTOSAHUM CTarHauun,
CKOJIbKO OMHAMMNYeCKyl YacTb AaHHOW CUCTEMBbI, KOTOpPas pa3BMBaeTCsA B Mepy
pa3BUTUA 0OLLECTBEHHbIX OTHOLLEHW, NoAJieXXallasi NPaBOBOMY YpPeryampoBaHuto,
OXBaTbIBasi NPV 3TOM BCE ero BapunaHTbl, POPMbl U COUMANbHbIE MPOSABIEHUS.

JNHaMVKa NPABOOTHOLLEHWUIA COCTOUT U3 UX BO3HUKHOBEHWS, U3MEHEHUS U
NnpeKkpaLleHns, KOTopble 3a4acTyl0 Pa3opBaHbl BO BPEMEHU U NPOCTPaHCTBE,
OOQHOBPEMEHHO BO3HUKHOBEHWE, U3MEHEHNE 1 NpeKpallleHne NPaBoBbIX OTHOLLEHNN
HeobxoAMMO paccMaTpMBaTb MMEHHO KaK 3Tanbl e4MHOro NpoLecca pa3BuTus
NMPaBOOTHOLLEHWUIA, @ HE KaK onpeaesieHHble N30/INPOBaHHbIE CTaaNMN.



C npekpalleHneM NpaBoOOTHOLLEHWUI lopuandeckme akTbl, KOTOPbIE SIBASJINCE NX
(hakTnyYeckom ocHoBON, CaMu No cebe He ncyesalT, a U3SMEHSIOT CBOE puanyeckoe
kKa4yecTBo. OHM NMbO TepsalT NpaBoBON xapakTep, MO0 N3MEHAIOT CBOE 3HAaYeHMe NyTeM
CO3[aHNSA (haKTUYECKOM OCHOBbI HOBbIX MPaBOOTHOLWEHNR. CpaBHUBaA Ha4vyao
NMPaBOOTHOLLUEHUI C X 3aBEPLUEHNEM, MOXKHO YBUOETb, YTO 3a BPEMS €ro
CyLLeCcTBOBaHMA NpaBoBasi OCHOBA, Kak NpaBuo, NPOXOANT O4eHb 6ObLIOK NYTb
pa3BnTUA. B npouecce pa3BuTus peryInpytoTcs counabHble CBA3M, pa3peLlatoTcs
KOH(IMKTHbIE CUTYauun 1 T.4. NpaBoOOTHOLLEHUS NpeAcTaBnaoT cobon pesynbTaT
B3aMMOEeNCTBUSA (CMHTEe3a) naeasbHOro - NpaBa U MaTepmasibHOro - 06LWeCcTBEHHOro
OTHoweHusA. NMpaBo MaTepmnanmsyeTcs B 06LWECTBEHHbIX OTHOLWEHNAX, HO NPX 3TOM He
CTAHOBUTCS MaTepuanbHbIM.

CnepoBaTesibHO, POJIb opnan4eckKoro Ct)aKTa B OBUXXEHUW NMPaBOOTHOLLEHNA
3aKJ1lo4aeTCqd B TOM, YTO OH:

1) PacCrnpoCTpaHAaAeT nencrteune HOPMbl Ha KOHKpPeTHbIe obcTosaTenbCTBA, CNy>XXNT CBOEero
poOa CBA3ywOWnMM 3BeHOM MeXxay 3TUMn obcTosaTensCcTBaMun " HOpMOI7I;

2) ABNSAETCA KOHKpeTHOoN (hopMOn peannsaunmn A03BOJIEHUSA UK 3anpeTa;
3) onpenensieT OCHOBaHME U MOMEHT HAaCTYMJEHUSA NPaBOBbIX MOCNenCTBUN;
4) npupaeT lpuandeckoe 3Ha4YeHne Ton Uin NHOW AeATeNbHOCTU UK NMOBEAEHNIO.

FOpnandecknnm pakT B JaHHOM CJlyyae BbINOJHAET (PYHKLUIO NPaBOBOW perjlaMeHTauunum
obuecTBeHHbIX OTHOLLUEHUIW, KOTOPbIE OMOCPEeaO0BaHbl HOPMOW NpaBa.

B 3TOM cnyyae cny)xebHasi posib BblAeNeHHON (hyHKLUW topruandeckoro akTa
NO3BOJISIET YETKO 04EePTUTb MECTO NPABOOTHOLLUEHUA B psiAy APYrmx obLiecTBeHHbIX
ABNIEHUI, @ TaK)Xe NPOBEeCTU rpaHb MexXxay NPaBOOTHOLIEHNEM N TeM 00LLeCTBEHHbIM
OTHOLUEHNEM, KOTOPOE HOpMa NpaBa peryampyeT Yyepes nocpeacTBO NPaBOOTHOLUEHUS.
Tak)xe, OHa OPUEHTUPYET Ha TO, YTO U HOPMa MNpaBa, U NMPaBOOTHOLLEHNS UMEOT OAUH U
TOT XKe 06BbEKT, KaKOBbIM SABNAIOTCA (haKTU4eckme obLecTBeHHbIe OTHOLLEHUS.

Ncxona n3s n3noxeHHoro, Heobxoammo obpaTuUTe BHUMaHME Ha TO 00CTOATENbCTBO, YTO
topnanyeckme (pakTbl BbIMOJHAT B MEXaHU3Me NpaBOBOro perynpoBaHus pag
CaMOCTOSATesIbHbIX 3a[1a4 U ABJIAIOTCS €ro 3/;ieMeHTOM, 4TO 06yC/IOB/IEHO NPUCYLLUMUN eMy
dyHKUMAMU. TaKoe NOHUMaHWE IPUANYECKNX (DaKTOB oborawaeT nx 3Ha4YeHme - Kak
COCTaBHOM YaCTW MeXaHMU3Ma NPaBOBOro peryanpoBaHus.



DTOT BbIBOZ OCHOBbLIBAETCS, BO-MEPBLIX, HA XapaKTepe CBA3eN PpUANYecknx GakToB C
APYrMMKN 3N1eMeHTaMM NPaBoOBOro MexaHn3ma. MpaBusibHoOe 3aKpenaeHne Lpnanyeckmnx
(hakToOB B rmnoTe3ax LPUANYECKNX HOPM - 3TO OZHA N3 BaXKHENLUNX 3a4a4y, KOTopble
CTOSIT Nepen NpaBoOTBOPYECKUMU OpraHamMum npu pa3paboTke HOPMaTUBHO-NPABOBbIX
aKToB. [TosIHOe, TOYHOE N AOCTOBEPHOE YCTAaHOBNEHNE IOPNANYECKUX (DAKTOB - 3TO
HeobxoanMas NMpeanockisika A1 KOPPEKTHOro NPMMEHEHNS NPABOBbLIX HOPM. Kak
BUAOWM, lopuanyeckmne akTbl CBS3aHbl HE TOJILKO C MPAaBOOTHOLLIEHMNSMMK, HO U C MHLIMU
3/leMeHTaMN MexaHn3Ma NPaBOBOro pPeryJnpoBaHns - NPaBoOBON HOPMOW.

Bo-BTOpPbIX, POJib OPUANYECKMX (DAKTOB HE MCYEPMbIBAETCS NOSIBJIEHNEM, U3MEHEHUNEM U
npekpaLleHnemM NpPaBooOTHOLLEHUA.

FOpnandecknnm pakT B MeXaHU3Me B eAUMHCTBE hopManmn3aLmm C NpaBoBoN HOPMOM U
npaBooOTHOLWEeHVeM onpegenseT PyHKLMOHANIbHOCTb MeXaH1U3Ma NpaBoBoOro
perynnpoBaHus, a Yepes Hero n encTeme BCero MexaHn3ma rnpasoBOro BO34eNCTBUS.
ToNIbKO C MOMOLLBIO IOPUANYECKOro pakTa cogep>XumMoe NpaBoBOW HOPMbI MOJly4YaeT cBoe
peanbHOe HanoJIHeHne, PUKCUPYACh NPU 3TOM B NPaBOOTHOLLEHUN.

SAKNIOYEHUE

FOpnandecknin pakT SBASETCS OAHUM U3 31EMEHTOB NPaBOBOro PEryMpPoBaHUs, TOJIbKO
topnanveckuin pakT NPUBOAUT B ANHAMMKY NPABOOTHOLLEHNE M OKa3biBAaeT Ha HEro
BO3JEeNCTBME Ha BCEM 3Tare ero CylecTBoOBaHUA. Takum 06pa3om, topuanvyeckuin akT -
3TO HenocpeaCcTBEHHOE OCHOBaHWE HACTYMJIEHUS NPABOBOro pesyJsbTaTa:
BO3HMKHOBEHMS, U3MEHEHUS, NPeKpaLLEeHNs NPAaBOOTHOLIEHWUI, NOABNEHNS HEKOTOPbIX
WHbIX NocnencTeuin. MocpencTBoOM lopUaNYECcKUX PakTOB peasin3yoTcs Co34aBaeMble
HOpPMaMu NpaBa BO3MOXHOCTU ABMXKEHMS NPABOOTHOLLEHUS.

Ewe 00 KOHTaKTa C peasibHOMN XXN3HEHHOW CUTyaunen topnandeckmne pakTbl OPraHnM3yoT
N NpenBapuTenbHO BO3AENCTBYIOT Ha NoBeaeHme noaen, obecnevynBas nepexon
abCTpakKTHOM MOoAeNn B KOHKPETHOE NoBedeHne peasbHbiX CybbekToB. OnpeneneHHbin
Habop puanyeckmnx pakToB ocyLlecTBaseT cBoeobpa3Hoe NogHOPMaTUBHOE
NHOMBMAYabHOE perynmpoBaHue. Npn Haanymm ykasaHHbIX hakToB «CpabaTbiBatoT»
ANCNO3NLMA U CAHKLNA IOPNANYECKON HOPMbI. 3TO 0CObObLIN MeXaHWU3M, KOTOPbIN
3anycKaeT ee AencTBue, cBoeobpasHbIN «CrMYCKOBOM KPOYOK», MOMEHT nepexoaa rnpasa
N3 COCTOSIHNSA OTHOCUTEJIbHOIO MOKOS B ABUXXEHNE MPUMEHUTENIbHO K peasibHON
YXN3HEHHOW CUTYyauun, K peanmsaunm coynanbHom BocTpeboBaHHOCTM TOro noTeHunana,



KOTOPbI B HEM 3aJ10XKEH.

OnpepeneHHble puanydeckme akTbl BMECTE C IPpUANYEeCKUMN HOPMaMu onpenenstoT
coaep>kaHue npaB 1 06493aHHOCTEN Y4aCTHUKOB NPaBOBbIX OTHOLWEeHUN. CneayeT nMeTb
B BUAY, YTO OYE€Hb YacCTO AJ19 BO3HUKHOBEHUNS U NMPeKpaLLleHNsa NpaBOBOro OTHOLLEHNS
TpebyeTcsa He OANH, @ HECKOIbKO topuan4yeckmnx paktos, Heobxoammasa COBOKYMHOCTb
KOTOPbIX Ha3blBaeTCA lopnanyeckum (pakTNYeCcKnM) cCocTaBoM (Hanpumep, oas
BO3HWKHOBEHWUS MEHCUOHHOI0 NPaBOOTHOLWEHNS HEOBX0AMMO HE TONIbKO AOCTUXKEHME
onpeneseHHoro Bo3pacTta, HO N HaJin4yme COOTBETCTBYIOLLLEro CTa)Ka, a TakXe pelwieHune
OpraHoB counasibHOro obecneyeHmns o Ha3HaAYEeHUN NMeHCun).

FOpnanyecknin pakT B MEXaHU3Me B e ANHCTBE hopManm3aLnm C NpaBoBO HOPMOW U
NpaBOOTHOLLEHMEM onpeaenseT PYHKLUMOHAIbHOCTbL MexaHn3Ma NpaBoBoOro
perysmpoBaHuns, a Yepes Hero n 4encTeMe BCero MexaHmn3Mma rnpaBoBOro BO3AenCcTBus.
TONbKO C MOMOLLIO OPUANYECKOr0 haKTa COAEPXKMMOE NPaBOBON HOPMbI MOJly4YaeT cBoe
peasibHoe HanoJsiHeHne, PUKCMPYSACh B MPaBOOTHOLLEHMWN.

TpaanunoHHo B 0bLLE Teopun NpaBa Npu peLeHnn Bonpoca 06 0THECEHUN TEX UK
NHbIX (PAaKTOB K YMCJY LOPUANYECKNX BbIAENSAOT C/ieayoLne nX OCHOBHbIE NPU3HAKU:

1) coumanbHO 3HAYUMBbI, UHBIMKU CJIOBaMM 3aTParnmBaloOT UHTepechl obllecTsa,
rocyaapcTBa, IMYHOCTY;

2) npeacTtanstoT cobon ABNEHNS MaTepUasibHOro MmNpa;
3) 06BbEeKTMBMPOBaAHDI;

4) NpAMO UM KOCBEHHO NPeayCcMOTPEHbI HOPMaMun NPaBa;
5) BbI3bIBAIOT OMNpeaeneHHble NpaBoBble MOC/eaCTBUS.

FOpnanydeckme pakTbl KNaccMuumMpyoTCa No UX CBA3WN C UHANUBUAYAJIbHOWN BOJIEN
cybbekTa Ha ABe rpynnbl: cObbITUA N OENCTBUSA.
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