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BBepneHue

B HacToALee BpeMa lopugnyeckne pakTbl 3aHUMAIOT LeHTpaslbHOE MeCcTo B MexaHu3me
NPaBoOBOro peryanpoBaHus obLeCTBEHHbIX OTHOWEHU. Hecly4anHo B nccnefoBaHnAX
nocnegHunx neT um ygensetcsa 6onbioe BHUMMaHue. KOpngnyeckmne pakTbl U3yyaoTcs
crneuvannuctamm obuien Teopmumn nNpasa N y4eHbIMU OTAE/IbHbIX (OTpac/ieBbIX) HayK.
OOHaKO Hesb3s He OTMEeTUTb, YTO aHaAIM3NPYIOTCH OHU, KaK NpaBuio, B acnekTe
MO3HAHMA KOHKPETHOro NPaBoOOTHOLIEHNA NN MeXaHN3Ma NMPaBoOBOro perysnpoBaHus.

B ycnoBuax opmMmpoBaHus B POCcum rpa>k4aHCKoro obuiectsa n eMoKpaTU4eCcKmx
Hayvas NPOMCXOAUT NEPEeoCMbICIMBAHNE CYLLULHOCTM U Ha3Ha4YeHUe rnpasa, ero MecTo B
pPeryampoBaHnn MOJNTUYECKNX, SKOHOMUYECKUX, COLMANbHbIX U AYyXOBHbIX MPOLLECCOB.
Be3 yyeTa lpuanyecknx GakToB UX NOHMMaHNE HEBO3MOXXHO.

YrnybneHne B MOHMMaHME BOMPOCOB, CBA3aHHbLIX C OPUANYECKUMN aKTaMu,
obycnosneHa ganbHENLLNM pacCUMPEHNEM HAaY4YHbIX 3HAHNI 006 UX CYLLHOCTWN,
CoLMaNbHO-MPABOBON NPUPOOE U NMPAaKTUYECKON HaNpPaBJEHHOCTU. ITO A0JIXKHO
crnocobCcTBOBaATb NCCIEA0BAHUAM HE TOJIbKO NyTen U cNocoboB N3y4YeHUN IOPUONYECKNX
(haKTOB, HO U MPAKTUKN UX peann3aunm B 4eATeSIbHOCTUN Pa3/INYHbIX 3BEHLEB
rocyfapCTBEHHOro annapaTa, 4TO OOJ/KHO A0NONHUTL obuleTeopeTnyeckoe
npeacTaBieHne 0 paccMaTpuBaeMon npobneme n co3gaTtb HeobxoguMble
MeTOo40JIorMYeckme NpeanocbisIKN A9 NPOBEeAEHNS COOTBETCTBYOLWMX CreynasbHo-
OTpacseBbIX NCCed0BaHNN.

3Ha4YMMOCTb BblibpaHHOM N8 paccMoTpeHuns npobnemMbl onpenenseTcsa Takxe
HeobX0AMMOCTbIO MOUCKa KpUTEpUeB A1 onpenesieHns U OLeHKN cTerneHu
3(hpheKTMBHOCTN N COBMECTUMOCTMN NPABOBbLIX CPEACTB 1 CrOCOBOB peasibHOro
PYHKLMOHUPOBAHUA, Pa3BUTUA COLMANIbHON NPAKTUKW, AatoLne Ka>Kaon INYHOCTU
NPOCTOP B NOJIHOM Mepe NOJIb30BaTbCsA TEMU LLEHHOCTSAMU, KOTOpble HecyT B cebe npasa
YyesloBeKa N rpa>kgaHunHa.

CTteneHb OCBELLEHHOCTHU TeMbl. OTe4yeCcTBEHHAs NpaBoBas HayKa Bcerga yaenssna
3HAaYUTEJIbHOE BHUMaHME U3YYeHUIO lopnanvyecknx akTtoB. B YacTHOCTM nsyvyeHmnem
OTAeNIbHbIX BOMPOCOB NMOHMMaHUA LaHHOW NMpaBoBOW KaTeropumn 3aHnMmanmce C.A.
3uH4eHKo, B.b.Ncakos, 3.4.MBaHoBa, O.A. Kpacas4ukos, M.A.PoxkoB, P.O. XanpunHa un



APYruX.

Tem He MeHee, AaHHasa NpobanemMa No-NpeXxHeMy NpeacTaBaseT Hay4YHbI UHTEpPeC B CUy
ee yHOaMEeHTaNIbHOCTU, @ TaKXXe eCTEeCTBEHHOI0 NpoLecca HaKoMJIeHNsa HOBbIX 3HaHWUNA,
yTo Noby)XoaeT uccregoBaTenien K YTOYHEHMIO, @ B psAAe C/lyYaeB N NepecMoTpy Tex
NN MHbIX NOOXO0A0B MPU BbISCHEHNN MEeXaHN3Ma NMPaBOBOro PeryJanpoBaHns
0bL1ecTBEHHbIX OTHOLLUEHUN.

OO0BbeKTOM uccnenoBaHUA SBSAIOTCA 0OLLECTBEHHbIE OTHOLLEHWS, CKlaAblBatloLWMecs B
npouecce rnpaBornpuMeHeHns lpnanyecknx MGakTos.

NMpenMeTOoM UCCNenoBaHUSA SBJISIOTCA HOPMbl KakK MaTepuanbHOro, Tak u
npoLeccyanbHOro npaea, peryavpytoLine opuandyeckme akTbl B MEXAHM3ME NPABOBOrO
peryampoBaHus.

LLenb nccnenoBaHMUA 3aK/I04aETCA B KOMIMJIEKCHOM MCCNea0BaHUN IOPUONYECKMNX
(haKTOB KaK CaMOCTOSATEsIbHON NPaBOBOWN KaTEropunm N Kak peasibHOro siBJIeHNs, a Takxe
BblpaboTke peKkoMeHAaLumMn No NX NPUMEHEHNI0 B AeATEeNbHOCTN CyaebHbIX OpraHoB.

B paMKax nocTaB/E€HHOW LiesIn KYypCOBOIro UccsenoBaHns HeobXoammo pellnTb
cnenywuine 3apadum:

- onpenesnnTb CYLHOCTb IPUANYeCKNX hakToB

- uccnepoBaTb OCHOBaHWUS KacCUUKaLUUM N BUAbl OPUANYECKNX (DaKTOB;

- onpenennTb PaKTbl-COObITUS, NENCTBUS, COCTOSAHUS;

- CUCTemMaTu3npoBaTb NPobNEMbI YA0OCTOBEPEHNS U AOKA3bIBaHUS IOPUANYECKNX (DAKTOB;
- PacCMOTPETHL POJIb U 3HAYEHME PUANYECKNX (DAKTOB B OTEJIbHbIX MPABOOTHOLLEHUSIX.

HopMaTUMBHO-NPaBOBYIO OCHOBY MCC/Ief0BaHUA coCTaBnanm KoHCTUTyuma Poccmnckon
depepaunn, nencTByOWee pefepasibHOe 3aKOHOAATeNbCTBO Poccuun, npaBoBble aKTbl
enepasibHbIX OPraHOB UCMOIHUTENIbHON BJIACTU U OPraHOB MECTHOro CamMmoyrnpasJsieHuns,
MaTepuasnbl CyaebHON NpakTUKM.

CprKTypa pBGOTbI OTpPa>Ka€eT JIOrnKy nccienoBaHmd, COCTonT N3 BBeoeHnA, OByX
MaB, 3aKJINYEHUA N CMNMNCKa NCMOoJIb3yeEMbIX NCTOYHUKOB.

1. OOwWwan xapaKTepucTuKa lopuandeckux ¢akrTtoB



1.1. MNoHAaTHMe, NpaBoOBasA Npupoaa U BUAbI
lopManyYeckux (pakrtos

B rpa>kgaHCKOM npaBe HUKaKne OTHOLLEHMSA He BO3HUKAIOT NPOCTO Tak, BCeraa nepepg
3TUM 06a3aTeNnbHO NMPOUCXOAAT Kakme-nmbo cobbiTns nnm cybbekTbl COBEpLUAKOT
pa3Hoobpa3Hble oencTeus. Bce 3To B COBOKYMHOCTU ABASAETCS OCHOBAHUAMMU
BO3HUKHOBEHWUS, U3MEHEHUS NN NPEKPALLEHNSA FPaXXAaHCKNX MPaBOOTHOLIEHU NN
opunandeckmmm paktamu.[1] KOpngndeckme pakTbl - 3TO ornpenesiéHHble hakTnyeckmne
obcToATENbLCTBA, C KOTOPLIMM NPaBO CBA3bIBAET BO3HUKHOBEHME, NPeKpaLLeHne Uin
M3MEHEeHMe NPaBOOTHOLWEHUW. B Teopun 1 Ha NpakTuKe nog rpunan4yecknmm paktamu
MOHMUMAIOT Pad onpeaenéHHbIX counanbHbIiX 06cToATEeNnbCTB (AENCTBUIN, COBbITUR),
KOTOpbI€ BbI3bIBAOT B COOTBETCTBUN C HOPMaMM NpaBa HACTYMJIeHNEe KOHKPETHbIX
MpPaBoOBbIX NOCNEACTBUNIN: BOSHUKHOBEHMWE, NMpeKpalleHne Nam naMeHeHmne npaBoBbIX
OTHOWeHWN.[2] Bnarogaps opuandyecknm pakTaMm peasn3yoTca co3gaBaeMble HOPMOW
rnpaBa BO3MOXXHOCTU OBUXKEHUS rpaKgaHCKOro npaBooTHOLWEHMNSA.[3]

NMoHAaTne ropnandecknx GakToB obbeamnHAeT ABa NPOTMBOPEYMBLIX, HO BMECTe C TeM
Hepa3pbIBHO CBA3aHHbIX MOMEHTA: ABJIeHNe OeNCTBUTENIbHOCTN - OenCTBUE Nnun
cobbiTne (MaTepmasnbHbIi MOMEHT), KOTOPOE NOpoXKXAAaeT B CUJY YyKa3aHUA HOPMbI NpaBa
onpenenéHHoe npaBoBoOe NnocsencTeme (lpUan4YeCcKnn MOMeHT). YKa3aHHble DaKThbl
Ha3bIBAOTCA LOPUANYECKUMMN NOTOMY, 4TO OHW NMPeayCcMOTPEHbl B HOPMaXx Npasa:
npsMbiM 06pa3oM - B rmnoTese, KOCBEHHbIM - B AUCMO3NLNN NN XKEe CaHKLNW.

B TOT MOMEHT, KaK TOJIbKO NOABAAKTCA PaKThbl, KOTOPbIE YKa3aHbl B rMNoTe3e HOPMbl,
OHa HAYHET OencTBOBaTb, C/lefoBaTesIbHO, inua - ajpecaTbl HOPMbI - r|p|/|o6peTyT
npaBa “ ob6a3aHHOCTN, KOTOpPbl€ Ha3BaHbI B eeé ANCnosnuunn.

NoMMMo 3TOro, hakTbl MOryT Ha3blBaTbCA OPUONYECKUMMN, €CIN COBMECTHO C HOpMaMu
npaBa oHW 0bycnaBAMBalOT onpenenéHHoe coaepxaHme oTHoweHun. K npnmepy, obbvem
npaB 1 0683aHHOCTEN NpoAaBLUa N NOKynaTens ycTaHaB/IMBAETCSA HE CTOJIbKO HOPMaMu
rpa>kK4aHCKOro npaBa, CKOJIbKO COBMECTHbLIM AIOFOBOPOM MeXXAy CTOPOHaMu, KOTOPbIU
ABNAETCA OPUNANYECKUM PaKTOM.

Kpome TOro, Heobxoammo obpalliaTb BHUMaHME Ha TO, YTO IOPUANYECKUN PaKT, NN xe
COBOKYMHOCTb IOPUANYECKMX (PAaKTOB, Ha3blBaeMbIX IOPUANYECKMM COCTABOM, ABJIAKOTCS
OCHOBaHMEM /151 BOSHUKHOBEHUSA, NpeKpaLLleHnsa Nian naMeHeHUs pasinyHblX
NMPaBOOTHOLLUEHUNA.



Ka>kabIn 13 lopuanvyecknx pakToB, BXOAAWMX B OPUONYECKNA COCTaB, MOXXET UMeTb
CaMOCTOATEeNIbHOE 3Ha4YeHune.

FOpnonyeckne pakTbl MOTyT ObITb OBYX BNOOB:

e MPOCThIE;
e CNOXHbIE. [4]

CoBOKYMHOCTb (paKTOB, KOTOPble HAaKaMNJNBaTCS B MPON3BOJIbHOMN
nocnenoBaTeNbHOCTU, ABAATCSA NPOCTbiIMU. OCHOBHOE COCTOUT B TOM, 4TOObI OHU BblNn
BCE BMeCTe B onpenenéHHblil MOMEHT BpeMeHU. Hanpumep, AOroBop CTpaxoBaHUS
MOXKET NpeKkpallaTbCa B CAefyowWwmnx cnyvyasnx:

e B CJly4ae, ec/iM BCe CTpaxoBble pUCKKN BbISIN MaKCUMaibHO peasin3oBaHbl (HaCcTynun
MOJIHbIA CTPAaxXOBOW CNy4an);

e €CJIN CPOK O0roBopa CTPaxoBaHUA UCTEK;

e eC/In CTpaxoBaTesb Nojas NMCbMeHHOe 3asBJ/IeHNe 0 PacTOPXXEeHUN JoroBopa
CTpaxoBaHUA (lopnanyveckn 3Ha4Ynmoe coobuieHune).

COBOKYMHOCTb (paKTOPOB, MeXy KOTOPbIMU €CTb XKECTKas 3aBMCMMOCTb Ha3blBaeTCA
CNO>XHbIM lOpngn4yecknm COCTaBOM.4

HakannmBaTbCs aKTbl A0JIXKHbI B CTPOro onpenesnéHHon nocaenoBaTeslbHOCTH.

K npumMmepy, npekpalleHmne npaBa COBCTBEHHOCTM Ha 6ECX039NCTBEHHO XKoe
nomMeLlleHne MoOXXeT HAaCTYNUTb TOJIbKO JINLWb B pe3yJsibTaTe nocsenoBaTesbHbIX
topuaANYeCckKnx hakToB:

e 6eCcx035NCTBEHHOro 06paLleHnst COBCTBEHHMKA C XUbEM;

e NMpeaynpexaeHns cobCTBEHHMKa opraHaMm MecTHOro CaMoyrnpaBieHNS;

e pelleHns cyaa o NPoAae TaKoro XXMJoro rnomelleHns ¢ ny6JnyYHbIX TOPros;
e 3aKJIIOYEHHBIN MO pe3ysibTaTaM TOProB AOroBOP KyMJN-NPoaaku.

NS BO3HMKHOBEHMSA NPaABOOTHOLLIEHUS 04eHb YacTo TpebyeTcs hakTUYeCKnin CocTas,
4YTO SAABNISAETCSH COBOKYMHOCTbIO HECKOJIbKUX IOpUANYECKnUX hakToB, KOTOPble HEOOXOANMBI
INs Toro, 4T7obbl HACTYNUAK OPUANYECKME NocneacTeus. Hanpmumep, 4Tobbl BO3SHUKAN
NMEeHCUOHHbIE NPAaBOOTHOLLEHUS, HE06X0AMMO AOCTUTHYTb OnpeaeséHHOro BO3pacTa,
UMEeTb TPYAOBON CTaX, a Tak)Xe pelleHne o0 Ha3Ha4YeHNN NeHCUN OpraHoB COLMANbLHOIro
obecnevyennsa.[5]



3avacTyto puanyeckmne NocieacTBmsa CBA3bIBAOT HOPMbI NMpaBa HE TOJIbKO C HaJIM4YNEM
Kaknx-nmbo o6CcToATENLCTB, HO N C OTCYTCTBMEM TaKOBbIX. B KayecTBe npumMepa Takomn
CBSA3M MO>KHO MNPUBECTN HENCNOoJIHeEHNE 06513aHHOCTEN, KOTOPOE B LeNAX 3allnThbl
HapyLLUeHHOro npaBa BbICTYNMaeT OCHOBAaHUEM BO3HUKHOBEHUS NpOLECCyasibHOro
OTHOLUEHUS.

®aKTbl, KOTOPbIE FOBOPAT 00 OTCYTCTBUN KAaKNX-TNOO [EeNCTBUN UM 0B6CTOATENbCTB,
Ha3blBAlOTCS B IOPUONYECKON HayKe oTpuuaTesibHbIMU. B Buae npnmepa npuBeném
topunanyeckme akTbl PoOXXAeHUSA YenoBeka, 06bsaBeHNne HeCoBepLUEHHOJIETHEr o
[OCTUrwero wecTHaauaTy fieT NMoJIHOCTbIO AeeCnOoCObHbIM, LOCTUXKEHME
coBeplueHHoNeTnsA. Bce 3Tn pakTbl BNeKyT 3a cOO0M BOSHUKHOBEHME UK NpekpaLlleHue
neecnocobHOCTU 1 NPaBoOCMNOCOBHOCTM YenoBeKa, HO NINWb TaKne XU3HEeHHbIe
obcToATENbCTBA, C KOTOPbIMN 3aKOH CBA3bIBAET onpeaesiéHHble opuandeckume
nocnencTeus.

B Ka4yecTBe npuMepa MOXXHO MPUBECTU OO0CTUXKEHNE COBEPLUEHHO1IETUSA, YTO CaMO Mo
cebe ropnanyeckmnx nocneacTesuii He Bbi3blBaeT.

HeobxoonmMo oTMeTuTb, 4TO 06BEM 1 coaep)xaHne 0eecrnocobHOCTN HanNpsaMYyo 3aBUCAT
OT cnepywLwmx akTopos. Bo-rnepBblX, OT BO3pacTa cybbekTa, obnagatoLero
npaBoCcrnocobHOCTbLIO. BO BCex cTpaHax 3aKkoHOAATENbCTBO onpenenseT Bo3pacT
COoBepLUEHHONEeTUSA, NPU LOCTUXKEHUN KOTOPOro JIMYHOCTb MOXXET co34aTb A5 cebs
rpakgaHckme oba3aHHOCTU (FrpakaaHckasa aeecnocobHoCTb), NpnobpecTn cBoMMHn
AEeNCTBUAMUN FpaXKgaHCKMe npasa B NOJIHOM 06bEéMe, TO eCTb JIMYHOCTb CTaHOBUTCA
neecrnocobHonm. [6]

Moao6HbIM CNOCcOo60OM 3aKOHO4ATENLCTBO OoNpeaensieT BO3pacT MoJIMTUYECKOro
COBEpLUEHHONIeTUS, NOCTUIHYB KOTOPOro Y rpa)kaaHuHa nosaBnsaioTCcs NoamTnyeckme
npaBa, U Ha Hero Bo3JjlaraloTcsl COOTBETCTBYOWME 06593aHHOCTM (OH UMEET NpaBo
n36mpaThcs 1 6biTb N3OPaAHHBLIM B OpraHbl rOCYyAAapPCTBEHHOM BNACTW; B C/ly4ae, €C/im OH
fenyTaT, oH 06513aH OTYMTBLIBAaTbLCS Nepen n3bupaTensmMu o cBoen AeaTesbHOCTH).

Tak>xe BO BCeX rocygapcTBax yCTaHOBJIEH BO3pacT 6pavyHOro coBeplLUeHHONETHNS,
NOCTUIrHYB KOTOPOro rpakaaHnH MoXXeT BCTYNUTb B Bpak 1 ocywecTBAATbL BpayHo-
ceMenHble npaBa 1 06493aHHOCTN B NMOJIHOM 06bEéMe. [leecnocobHOCTb CybbekTa MoOXeT
ObiTb MOJIHOW UM OrpPaHUYEeHHOW B 3aBMCUMOCTM OT ero Bo3pacTta. Hanpumep, onsa Toro,
4TOObl HECOBEPLUEHHONIETHUIA COBEPLLWI CAEeNKY, HeobX0AMMO Ccornacue ero poanTenen,
noneynTenen nnn ycbiHoBuTenen. Bo-BTopbix, OT NCUXMYECKOro 340Pp0BbsA CybbekTa.[7]



B cny4ae, ecnm rpa>KgaHuUH TepsieT CNoCOBHOCTb MOHUMaTb 3HAYEHNE CBOUX OENCTBUN U
PYKOBOANUTbL UMW BCeACTBUE AyLIEBHOM BONE3HN, Cya MOXXET Npu3HaTb ero
HeneecnocobHbIM. B 3TOM Csly4ae ONeKyHbl OCYLLECTBAAIOT UX FpakaaHCKNe npasa n
06513aHHOCTN. 3aKOH TakK>Xe MOXXKET OrpaHM4YnBaTb AeeCcnoCcobHOCTb UL, NMELWMX
3aBMCMMOCTb OT a3apTHbIX UIP, 3/10ynoTpebnaowmx HapKOTUYECKUMIN BELLLECTBAMU, NN
CTpadaoWmnx askorosIM3MomMm, rnpu 3TOM NMMEKLLMX Ha MKAWBEHNN CEMbIO U CTaBALLNX
NAHHYI0 CEMbIO B 3aTPYAHUTENbHOE MaTepuasibHOE NoJIOXKEeHNE. B-TpeTbux, cylecTesyeTt
MHEHME YYEeHbIX, YTO Ha coaep)xaHne 0eecnocobHOCTM MOXET OKa3biBaTb BANAHUE
pPOOCTBEHHbIE CBSA3M CyObEKTOB.

MNpexxae Bcero, 3To KacaeTcsa bpavyHO-CEMENHbLIX OTHOLWEHU. Tak,
HEeCOBEPLUEHHONIETHNI MOXET NOJIy4YUTb NOJIHYIO A4eeCnoCObHOCTb B C/ly4ae BCTYMNJeHNS
B 6pak c 16 net. CemenHbin Kogekc Poccuinckonm depgepaumnm npegycMmaTpmBaeT, 4TO Npu
HaIM4YUKN YBa>KNTEJIbHbIX MPUYMH, C pa3peLlleHns 3aKOHHbIX NpeacTaBUTesien n opraHa
ONeKn 1 noneynTenbCcTBa B Bpak MOXKHO BCTYNUTb C 16 neT. TeM He MeHee, HECMOTPS Ha
MOJIHYO 0eecrnoCcobHOCTbL TakMe HeCOBEPLUEHHOIETHME FrpakgaHe BCe-Taku He MoryT
CTAHOBUTbLCA 3aKOHHbIMN NPeaCcTaBUTENSAMMN CBOUX MalONIeTHUX AeTen, noka XoTs bl
O4HOMY U3 poauTenen He NCNOJHUTCA 18 ner.

B-4eTBepThiX, MPAKTUKYOLWME IOPUCTLI MpeasaraloT NoCTaBUTb AeecnocobHOCTh B
3aBMCMMOCTb OT 3aKOHOMOC/YLIHOCTU cybbekTa. Tak, 3@ HEKOTOPbIE NPECTYMNJ/IeHNs
npenycMoTpeHbl Mepbl HaKasaHUsa, Mellatolme rpaXkaaHam peann3oBbiBaTb CBOU MpaBga,
HamnpaBJieHHble Ha 3aKJIlYEeHWE PA3INYHbIX COEJOK.

Hanpumep, 3anpeT 3aHUMATbCA NPeanpUHUMATENbCKON AesTEeIbHOCTbIO He NO3BOSISET
NOACYAVUMbIM 3aKJIlO4aTb UM YH4ACTBOBATh B KOMMEPYECKUX OTHOLLIEHUAX. B-NATbIX,
CYLLEeCTBYeT TakXe Teopus, YTO Ha JeecnocobHOCTb MOXET BAUATL U PENUrno3Hble
ybexxaeHuns. B 4YacTHOCTM, 3a nocsiegHne rofbl BO3POCS0 YMUCI0 Pa3/INYHbIX CEKT U
BEpPOUCNOBEeAaHNN, KOTOPble HEFAaTUBHO BJINSIOT HA CO3HAHWE CBOUX MPUX0XKaH, Aenas
nx 601€3HEHHO 3aBMCUMbIMU OT CBOUX YYEHUIN, YEM CTABSAT CEMbUW TAKMX MNPUXOXKAH B
KpalHe 3aTpyAHUTENIbHOE MOJIOXKEHMe.,

anI‘-IeM 3aBUCUMOCTb SNl OT CEKTAHTCKUX NOEN He ABNSeTCA OCHOBaHMEM O
orpaHmn4eHmAa Jnua B neecnocobHoCTn, 4TO, N0 MHEHMIO nocTpanaBLlUnX, ABNAeTCAH
Ccepbe3HbIM 3aKOHOAATEJIbHbIM YyNnyLleHNneM.

BBuAy BCero BblLleCKa3aHHOro, No HaleMy MHEHMIO, AeecnoCcobHOCTb N1ua ABISETCS
CYLLECTBEHHbLIM IOPUANYECKMM (haKTOM, BAUSAIOLLNM Ha BOZHUKHOBEHNE, N3MEHEHNE NN
npekpaLlleHne rpa>kaaHCKUx NpaBooOTHoOLWeEHW. paXkaaHCKMn Kogekc, K npuMepy, B



NnyHKTe 1 cTaTbun 21 onpenenseT, 4TO «CNOCOOHOCTb Fpa)kAaHMHA CBOMMU OeNCTBUAMU
npuobpeTaTb M OCYLLECTBAATbL NpaBa U HECTU lopuandeckme 0b6sa3aHHOCTN HACTyMnaeT C
18 neT». NMNonobHasa HOpMa 3aKOHOAATENbCTBA - 3TO OPUANYECKMNN (haKT, OCHOBAHHbLIN Ha
HaJINYNN XXN3HEHHbIX 0BCTOATENBLCTB, NMPU3HAKLWMNXCA FOCY4apCTBOM HOPUONYECKUM
rakToM .[8]

[Nepe4yeHb N KNnaccnpmnkauma pnanv4ecknx pakToB yCTaHaBMBAKOTCA B NMyHKTe 1
CTaTbu 8 K P®:

1. N3 0OroBOPOB N NHbIX CAEJOK, NPeAyCMOTPEHHbIX 3aKOHOM 1 He NpeayCMOTPEHHbIX
3aKOHOM, HO He NpPOoTMBOpPEYaLLUNX eMy;

2. N3 aKTOB rocygapCTBEHHbIX OPraHOB M OPraHOB MeCTHOro CaMoynpaBJ/ieHUS;

3. n3 cyaebHbIx peweHnn;

4. B pe3ynbTaTe NpmobpeTeHnsa nMmyLLecTsa No OCHOBAHMAM, O0MYCKAEMbIM 3aKOHOM;
5. B pe3synbTaTe MHTEeJIJIEKTYaIbHOW AeATeNbHOCTH;

6. BCleACTBME NPUYMHEHNSA Bpeda OpYroMy JnLy;

7. BCheacTBUe HeoCHoBaTesIbHOro oboratleHns; 8. BCaenCTBME UHbIX OeACTBUN
rpaXgaH 1 IpUuanYecknux nuu;

9. BcnencTeue cobbiTUN, C KOTOPbIMUY 3aKOH U1K MPABOBOWM aKT CBSA3bIBAET HACTYyMJeHMe
rpa>kAaHCKO-NPaBOBbIX MOCNEACTBUN».

Ecnm paccMoTpeTb hpaHLy3CKoe 3aKOHO4aTeNbCTBO, TO BOMPOCH! OPUANYECKNX (haKTOB,
rnaBHbIM 06pa3oM, yCTaHaBAMBAOTCA B CBA3M C NpobaeMort BOSHUKHOBEHUSA
0653aTeNbCTB B PaMKaXxX rpaaHCKNUX NpaBooOTHOLUEHWUNA. [9]

N3BeCTHbIN ppaHuy3CKmn topucT J1. XKionnmo ae na MopaHabep, OLeHMBas NOJSIOXKEHNE
nen B aTon obnactun, nucan: «Kaxgoe ns obCcToATeNnbCTB, NOPOXKAAtOWLEro NpaBso,
NMPOW3BOASALLErO ero rnepexon Ui npekpauieHme ero, 3a KOTOpbiM Halle rnpaso
npu3sHaeT cuny gakTopa, onpegenseTcs ocobbiMn NpaBuaaMun, NPMUYEM Halle NMpPaBo He
NcxoauT n3 Kakom 6ol To HK BbI10 0bLLen Teopun puanyecknx paktTos». Ewé 6onbuiee
BHUMaHMe yaeneHo npobneme opnamyeckmnx akToB B UTAJIbAHCKON N HEMELKOM
nuTtepaType.

NTanbsaHCKMe n Hemeukune opuctol (3. beTTn, E. KioHe, K. Manopka, K. AonomManT n gp.)
OT paccMoTpeHns obuwero NOHATMA IOPULONYECKOro COCTaBa U hakTa He YKJIOHAITCS U



MPUBOOAT UX KNaCCUPMKaLNM, @ TaKXKe pacCMaTPUBAIOT POJib OPUANYECKMX (DAKTOB Npu
obecrneyeHnn aBTOHOMUN NNYHOCTK B NPaBOBbIX OTHoLWweHUAX. Ocobo cnegyetT oTMEeTUTHL
SHUMKIONEeANYECKYIO CTaTbio, cogepxallyo 0630p Teopun lopnandyecknx akToB
npodgeccopa K. Marnopka, B KOTopyto BKkJto4eHo 6onee cTa bubnuorpadumnyeckmx
NCTOYHMKOB MO AaHHOW npobneme.

HeT 4yeTKoW 3aKOHOZATENIbHON N HAaYy4YHOW pernaMmeHTaunm iopnanyecknx GakTos 1 B
AHrr10-aMepMKaHCKOW NPaBOBOU OOKTpPUHE. AMepUKaHCKNUE U aHT IMNCKNE IOPUCTbI
COrJlaCHO TpaguunsaM CBOUX NPaBOBbIX CUCTEM OTHOCATCA K abCTPaKTHbLIM IOPUANYECKNM
MOHATUAM OYE€Hb CKEeNnTU4YeCKU.

B npoueccyanbHOM CMbIC/ie opunandeckme pakTbl yCTaHaBIMBaEeTCA UMN KaK
obcToATENbLCTBA, KOTOPbLIE MOANIeXaT A0Ka3biBaHUIO 1 MMeT Bosiblloe 3HavYeHne ans
pa3pelweHuna gena.[10]

O6obuan BCe Bblle CKa3aHHOE MOXHO 3aK/I04YUTb, YTO cywectBeHHOE KOom4ecTBo
00NbLWNHCTBA NCCIea0BaHNN npon3sBeaeHoO «Ha CTbIKe» TaKUX HayK, KaK TeOpPUA
opunandecknx 0akToB U NHbIX Pa3aesioB PULANYECKUX HAaYK. DTN Tpyabl XOTH U
nocBAllLEHbI YITOJIOBHbIM, NpaXXaHCKNM, CEMENHbIM, TPYyOOBbIM, MNMpoueccyaJibHbIM
NMnpaBOOTHOLWEHUAM, HO BeXXe TaK Wi NHa4e 3aTparmBaloT I'IpO6J'IeMbI ornpepeneHuns
HEeKOTOpbLIX pUANYEeCKNX PaKToB (a,D,MI/IHVICTpaTI/IBHbIe aKTbl, 0€JINKTbI, CAEeNKN, CPOKN

n ap.).

BBuay aTtoro xotesnocb 66l 6onee TOYHOM 3aKOHO4ATEIbHOWM CUCTEMATU3aLNN BCEX
OCHOBAHWI BO3HNKHOBEHWNS, N3MEHEHNSA N NPEKPALLEHNS FPa>KAaHCKNX
MPaBOOTHOLLUEHUN, TaK KaK 3TO NO3BOSINT n3bexxaTb 60sbLWINHCTBO Npobesios
ODENCTBYOLWNX HOPM, PaclUMPUTb Chepy NPUMEHEHNSA FPa>KaaHCKNX MPaBOOTHOLLUEHUN 1
ybepexeT oT 3n0ynoTpebneHns npaBoM 1 NpeBbILLEHNE CBOMX MPaBOMOYNA.[11]

1.2. Mpobnema ycTaHOBJIEHUA U OO0Ka3blBaHUSA
lopuanYeckux (pakTtos

®aKTbl, Npexae YemM OHU NMPOosiBAT CBOE puanYeckne 3HavyeHne, 4oJKHbl ObiTb
Hagne)xawmm obpa3oM yCTaHOBNEHbI. YCTAaHOBNIEHNE U [OKa3blBaHNE IOPUONYECKUNX
(hakTOB - 0OHA M3 TPAAULMOHHLIX NPobnemM pruanvYeckon Haykn. B rpa>xgaHcKoM u
yroJIOBHOM MpoLiecce no 3ToOMy BOMpoCcy MMeeTcs obLuMpHan nutepaTypa.
OnpepnesieHHoe BHMMaHMe npobneme yCTaHOBNEHUS N [OKa3blBaHUS LOPUANYECKNX
(hbaKToOB yaenseTcs n B Apyrnx oTpacyeBbiX lOpMANYeckmx Haykax. OgHako B obuien



Teopumn rocygapcTBa 1 NpaBa 3TOT KPYr BONPOCOB CPaBHUTEJIbHO HOB.

OTnpaBHOW «TOYKOMN>» NPABOMPUMEHNTESIbHOI0 NpoLecca BbICTyMaeT opuanyecku
3HaYMMasa coumnanbHaa cuTyauns. MMeHHO OHa - OCHOBaHME N KOHEYHbIN 00beKT
coumMasibHO-MPaBOBOro opraHusytoulero sosgencTens. Ho B cdepy npasosoro
perynnpoBaHns counasibHo-lopuanyeckas CNTyaums BXooUT He HEMNOCPeACTBEHHO, a
yepes CBOero «rnpeactasuTens» - opuandyeckuin pakt. KOpnagnyeckmne akThbl
((pakTMyeckme cocTaBbl), B CBOIO O4epelb, BBOOATCS B NPaBoONpUMeEHNTENbHbIN NpoLecc
rnocpencTBOM OOKa3aTesbCTB. [loka3aTesIbCTBa - 3TO (paKTU4YeCKne gaHHble, uMetoLme
3HaYeHne O yCTaHOB/IEHNSA IOpUANYECKUX (PAaKTOB, BbipaXKeHHbIe B NpeayCMOTPEHHON
3aKOHOM hopMe.[12]

MO>XHO N1 cYMUTaTb OOKa3aTeNbCTBa pMaAnYeCcKMMN hakTammn? B opngmnyeckon
rMpakKTuUKe, K COXKaJIeHNto, He BCceraa rnpoBOAUTCA YeTKasa rpaHuua Mexxay TeMu n
Apyrumun. TpyaHOCTb B pelleHnn AaHHOro Bornpoca obycnosanBaeTcs cienyowmm
npotmeopeymem. C o4HOM CTOPOHbI, LOKa3aTes/IbCTBa - 3TO PaKTU4Yeckue
obcTosATEeNbCTBA, BOBJIEYEHHbIE B OPUANYECKU NPOLLeCcC N Yepes Hero CBA3aHHbIe C
HacTynaeHneM rnpaBoBbIX NocnencTesui. laneko He BCAKME pakTbl 4eNCTBUTESIbHOCTU
MOryT BbICTYMaTb B POAN IOPUONYECKNX foKa3aTesbCTB. C Apyron CTOPOHbI, KakK BUAHO
13 NpenwecTBYIOLEro U3sioXKeHns, oKa3aTeNbCTBa Helb34 CMeLlwnBaTh C
opnanyeckumMun pakTamMmm, COCTaBAAOWNMN NpeaMeT A0Ka3biBaHUA No Aeny.
OTcyTCTBME IOPUANYECKOTrO PaKTa UCKJII0YaeT NpuMeHeHne HOPMbI, Torga Kak
OTCYTCTBME LOKa3aTes/IbCTBa He NCKJII0YaeT, Kak NnpaBuso, npeacTtaBieHns Apyrmux
AOoKa3aTenbCTB.[13]

3aBepLualoLLIM 3TanoM npouecca A0Ka3biBaHNA IOPUANYECKNX PAaKTOB ABNAETCA UX
oueHKa. OUEeHOYHOCTb - HEOTbEMIEMbIN 3NEMEHT Liesiecoobpa3HOM CO3HATENIbHON
nesatenbHocTU. OHa NPOHU3bIBAET BECb XO4 NPOoLEecCyasibHOro NO3HaHUA, Ha4YMHasa C
CaMbIX MepBbIX €ro 3Tanos: OLEeHNBATCA pa3/iInyHble BEPCUN, OTHOCUMOCTb U
[0MNYCTUMOCTb OTAeSIbHbIX (PAaKTOB, X AOCTOBEPHOCTb N T.N. HanbonbLuyo TPyAHOCTD,
KaK CBUAEeTeNbCTBYET NpakTUKa, NpeacTaBAseT oueHKa A0CTaTOYHOCTU cobpaHHbIX Mo
Aeny noKa3aTesbCTB.[14]

C TOYKM 3peHunsa Teopun MHpopMaLmun, NnpaBonpuMeHnTeIbHasa AesaTesIbHOCTb - 3TO
npouecc npeobpasoBaHUs MHpopMaLmn o hakTu4ecknx obcTtoAaTenbCcTBax gesna B
WHOPMaLMIO O MPUHATOM peLleHnn. Knio4YyeBbiIM MOMEHTOM 3TOro npeobpasoBaHus
ABJIAOTCA IOPUANYECKas OLeHKa (PaKTUYeCKNX 0BCTOATENbCTB, UX KBaJurKaLms.
Copep>xaHueM pnanyeckon Keanmpukaumm aBnseTca conocTaBsieHne nHpopmaunm o
hakTnyecknx obcToATeNbCTBaX C NX IOPULANYECKON MOAesbo, 3aKperjeHHON B



topuandeckonm HopMme. IMeHHO B pe3ynibTaTe KBanudpukaunm paktu4eckoe
06CTOATENbCTBO NPU3HAETCA LOPUANYECKNUM (haKToM, opmumnanbHO npnobpeTtaeT
KayeCcTBO pnanyveckoro akTta nam coctasa. Owmnbka B KBannpukaumm o3HavyaeT
npunucbiBaHMe hakTaM HECBOMCTBEHHOIN0O UM IOPUANYECKOro 3Ha4YeHns nmbo
WrHOPUpPOBaHMe (PaKTOoB, MMeLWNX puanveckoe 3HavyeHne. 1 nepsoe, n BTopoe Bne4yeT
NPUHATUE He0b6OCHOBAHHOI0, HE3aKOHHOI O peleHns.[15]

dakTnyeckast OCHOBa NPaBOMPUMEHNTESIbHOrO akTa MHOrAa BKJIIOYAEeT He TOJIbKO
haKTbl, yCTAaHOBJIEHHbIE B ONpenesieHHOM 3aKOHOM Mopsake, HO U HEKOTOpPbIE Apyrue
obcTtosTenbcTBa. iMeoTCcsa B BUAY PakTbl, MPU3HaHHbIE Cya0M 06LLIEN3BECTHbLIMMU,
nMeLme npenauumnanbHoe 3Ha4YeHne, NnpesyMmnumn n GUKLUnN. 3T MakTbl He
HY>XaloTCSA B JOKa3biBaHNW, OHW BXOAAT B COCTAB lOpUANYeCcKux (Mnm
NO0Ka3aTeNIbCTBEHHbIX) (DAKTOB B «FOTOBOM» BuUAE. YCTpaHeHne 13 npouecca 3Tux
hakTnyecknx obcToATeNbCTB caenaso b6bl NpoueccyalbHy0 AeATeNIbHOCTb
HeonpaBAaHHO POPMasIbHOM N Ka3zyNCTUYECKON, CYLLECTBEHHO OTSXKennno 6l BeCb
topuanyecKkuin npotiecc.

N3n0o>XxeHHoe Bhbille, XOTSA Mo HeEOO6XOANMOCTM BECbMa CXeMaTU4YeCKoe ornncaHme
npoLecca yCTaHOBNEHUS IOpUANYECKMX (haKTOB NO3BOJISIET CAeNaTb CleayoLime
BbIBOAbI:

e HEMb3A HN OTOXXOECTBAATL Opnandeckme GakTbl, AOKa3aTe/bCTBEHHbIE AKTHI,
AOKa3aTeNbCTBa, HX pa3pbiBaTb UX. DTO HEPA3PbLIBHO CBA3aHHbLIE, HO He
TOXXAECTBEHHbIE 3/IeMEHTbI NpoLLecca NPaBoOBOro NO3HaAHMUS;

e YCTAHOBJIEHME lOpnanNYecknx hakToB npencrtasnset cobom NHHOPMALMOHHLIN
npoLecc, coaep)xaHme KoOToporo 3akJswdaeTcs B npeobpasoBaHnn nHpopmaumm o
hakTax: U3 pa3poO3HEHHON - B CUCTEMATMU3NPOBAHHYIO, BEPOATHOIO 3HaHUS - B
[OCTOBEpPHOE;

e YCTaHOBJIEHNE BCEX HEOOBXOAMMbIX 06CTOATENLCTB NO3BOASAET AaTh UM
IOPUONYECKYIO OLLEHKY (KBaNMUUMPOBATL) - NPU3HATb UIN HE NPU3HATb 3@ HUMN
Ka4yeCTBO opuan4yeckoro pakTta (lopnuan4eckoro coctasa).[16]

BbiBOObI:

KopHUK noHATMA "topuanydecknm pakTt" yxoaaTt B rybb NCTOPUN IOPUANYECKON HAYKN.
Ewe B pMCKOM npase pa3/inyasioCb HECKOJIbKO OCHOBAHUW BO3HUKHOBEHUSA
npasooTHoweHUn. B MHcTuTyumax Naga, KOCTUHWaHa UX YeTbIpe: KOHTPaKT, KBa3u-
KOHTPaKT, Ae/INKT N KBa3n-AenukT. [1o3)Ke cTanuv BblAeNsaTb NATOE OCHOBaHMWe -
OOHOCTOPOHHIOI cAesiKy. YNIOMUHATCA TakXe CPOKU, OCHOBaHMSA 3aktodeHns bpaka,



OCHOBAHWS Nepexoja Bellen No HacNeacTBy U Apyrue opuandeckme pakTbl[17]. ITO
nenexHne 6b110 BOCNPMHATO KogekcoMm HanosieoHa v pa3BuUTO B NMocseayowem
3aKOHOOATeNnbCTBe[18].

Obuiee NoHATUE lOpNANYECcKoro akTa, Kak 1 NMOHATKE NPaBOOTHOLLEHNS, pUMCKME
lOpUCTbI He cchopmynmnpoBanun. CozaaHne 3Tor KaTeropmm CBA3aHO C NocseayoLlen
nepepaboTKOW, OCMbIC/IEHMEM N CUCTEMATUYECKMM UN3JI0XKEHNEM PUMCKOro NpaBa ero
No3AHENLNMKN NccrnenoBaTenaMu.

Hanbonbuwee passutne Teopus topnamndeckmnx GakTtos nosay4vmaa B rpak4aHCKOM npase.
9To BNOJIHE 0OBACHMMO: HabupawLwuin cuny Kanntannim TpeboBasn AeTasibHOMN
pernamMeHTaLnUn NMyLLeCTBEHHbIX OTHOLUEHNI: OCHOBaHUW BO3HMKHOBEHMSA NpaBa
CobCTBEHHOCTU, OTAENbHbLIX 0653aTeNbCTB, HacnenoBaHNa n ToMmy nogobHoe. Ha aton
OCHOBE Ha4MHaeT pa3pabaTbiBaTbCA obUiee NOHATUE OPUANYECKOrO0 (haKTa. KaTeropus
"topnanyecknin PakT" BO3HUKJIIA HE B pe3ysibTaTe YMO3pUTeSIbHbIX NOCTPOEHUN, OHa
pa3Buiacbk U3 notpebHocTen PNANYECKON NMPAKTUKU, U3 CTPEMSIEHUS OCMbICIIUTD U
OXBaTUTb €4UHbLIM NOHATUEM pa3Hoobpa3Hblie NPeANOChIIKN ABUXKXEHUSA NPaBOBbIX
OTHOLUEHUN.

2. DENUCTBUE U POJ1Ib IOPUANYECKUX ®GAKTOB B
ortoenbHbIX MPABOOTHOLLUEHWNAX

2.1. Cpenka Kak opuanyeckuun cpakt ocoboro poaa

HecmoTpsa Ha BOCTpebOBaHHOCTb CAENKN KaK MPaBOBOW KOHCTPYKLMN B HAYy4YHOM
KOHTEKCTe 1 aenosoM obopoTe, caMo NOHATUE CAENKMN MOABUIOCH AOCTAaTOYHO NO34HO.
NpaBoBOe perynnpoBaHmne caenok paspabaTbiBanochb ewe pUuMCKMMN IOPUCTaMn, XOTS
CaMo NOHATUE «CaeNKa» B PUMCKOM MNpaBe He NMPUMeHAN0Ch, B [ipesHeM Pume 6biin
M3BECTHbI TOJIbKO OTAeJIbHble BUAbl AOrOBOPOB, MMeBLUWE, C/lefyeT OTMeTUTb, BCe
MPU3HaKN COENIKN : NPaBOMEPHOCTb, CBOOOAHOE BONIEU3bABIEHNE, NPABOCYDBEKTHOCTb
CTOPOH, Y3aKOHEHHOCTb (DOPMbl.

To NOHATNE, KOTOPOE Mbl NCMOJIb3YEM B COBPEMEHHOM A€/10BOM 0060pOoTe Kak «Ccaesika»
BOLU1O B 06bmxop g Tosibko B KoHUe XVIII Beka.



YTo KacaeTcs oTe4eCTBEHHO NPaBOBOW TPaAULMUN, TO NOHATNE CAENKN OblN0 BKIIOYEHO
A.H. PagnuieBbiM B NpoeKT [pak4aHCKOro YnoxxeHusa. OT4eTimBo chopmMysiMpoBaHHoe
MOHATME BKOYasI0 B cebs NOHUMaHMe Toro, 4To npasa npmnobpeTaloTcsa B pe3ysbTaTe
003BOJIEHHbIX AeAHUN. [Tpn 3TOM , yKa3blBas YyYE€HbIN, YEJIOBEK O0JIKEH OTHETJ/INBO
OOHEeCTU 00 OKPY>KalLWmnX B HEM COCTOUT ero «Con3sBosieHne».[19] TakXXe npoun3oLsio
YyeTKoe pasrpaHuYeHmne ogHOCTOPOHHEN CAENIKMN N AOroBoOpa.

Bosbloe BHUMaHME MHCTUTYTY caenkum 6bino yaeneHo aBTopamMu Mpa>kgaHCKOro
YnoxeHusa 1905 roga. NMocne OkTabpbckon pesontounm BNaoTb A0 1946 roga, cCoBeTCKME
UMBUNNCTbI HEe yOensasn OO0JIKHOI0 BHUMaHUA NCCIeL0BaHNIO MPaBOBOro perysinposaHus
caoenok. M.M. Arapkos B 1946 r. Brepsble gas OKTPUHANIbHOE onpeaesieHne caenkuni20]
Brnocnencteum 6bin onybnmkosaH paa paboT, B KOTOPLIX MOHATUE CAENKW MNOJYHNI0
hanbHenwee pa3BuTue[21l.

CnepyeT oTMETUTb TOT (paKT, 4TO NOHATME CAENIKN, KOTOpoe copep xasa ['pakaaHCKUN
Kogekc 1922 roga, Nno4TU JOCNOBHO rnepelsio B MpakaaHCKuin kogekc 1964 roga, a MK
P® 1995 rona Bocnpown3Ben AaHHOe noHATMe novyTtun 6e3 nmeHun ns 'K PCOCP 1964
roga. 13 atoro hakTa cnefyeT, 4TO NPaKTUYECKN BCe 3TN LeCATUNeTUA YYeHble -
rnpasoBebl NCCIEYIOT Te XXe CaMble BOMPOChl, TaK KaK MMEHHO cAeJsiKa ABJSeTCs TeM
WHCTPYMEHTOM, MPn NOMOLLM KOTOPbIX YHAaCTHUKMN FPa>KAaHCKO-NPaBOBbIX OTHOLLUEHUN,
BO3HUMKAIOLLMX B Npouecce OCyLeCcTB/IEHNS COLMANIbHO - SKOHOMNYECKOW AeATeNbHOCTH
yCTaHaBAMBAOT KPYr CBOMX npas 1 06a3aHHOCTEN, onpenenss TemM caMbiM lOpUaAnNYeCKme
rPaHNLbl CBONX B3aMMOOTHOLUEHUN.

B HacTosLee BpeMs, B COOTBETCTBUN C ENCTBYIOLLMM 3aKOHO4ATE/IbCTBOM, B MOHATUE
«COeNKn» BKJa4blBaeTCsA pa3/IMdHbIN CMbICT" [loa «caenkon» nogpasymMeBaeTCcs: BO-
rnepBbIX, LPUANYECKNN HaKT, ABJAAIOWNACA OCHOBAHMEM BO3HUKHOBEHUSA OnpeaesleHHOro
rpa>kgaHCKOro npaBooTHoLWeHKSA (NpaB n 06s93aHHOCTEN); BO-BTOPbIX, CaMO
MpPaBOOTHOLLEHME, COAEPXKAHME KOTOPOro COCTaBAAT 3TK NpaBa U 0653aHHOCTW.[22]

CtaTtbsa 153 NpakgaHcKoro kogekca Poccunckonm depepaunn (nanee - K PO)
npeanaraeT ciegytouiee onpeneneHne caenkun : «Caenkamm NpuU3HaTCA eNCTBUSA
rpa>kaaH v pnan4yecknx nny, HanpaBseHHble Ha YCTaHOB/IEHUE, U3MEHEHNE NN
npekpaLlleHmne rpa>KgaHCKnx rnpaB n 0693aHHOCTEN».[23]

M.M. ArapkoB cHmMTan CAenKy npaBoOMEpPHbIM lOpUANYECKUM COBbITMEM.[24] XOTA
yKa3aHHbIN aBTop 1 oTMeYan, 4To NK PCOCP 1922 r. B oTAes/IbHbIX Ha3blBas COENKON
HernpaBoOMepHble pugnyeckme oenctend. NpusHaHne B Ka4ecTBe COEJIKU TOJIbKO
rnpaBOMEpPHOro AencTeusa npeobnagaeT B OpnanNyYeckon nntepaTtype[2s]l. Mexny Tem



npuMeHeHVe B 3aKoHOo4aTesIbCTBE MNOHATUA «HeAeNCTBUTE IbHble CaeNKN» (CT. CT. 29-36
K PCOCP 1922 r., cT. cT. 48-60 TK PCOCP 1964 r., cT. cT. 166-181 TK P® 1994 r.)
MOCJ/IY>KWNJ10 MOBOAOM A1 CY)XAEHUA O TOM, YTO NPaBOMEpPHOCTb WUJIN HEMPAaBOMEPHOCTb
He ABNSeTCs HeobXoAMMbIM 3/IeMEeHTOM CAEeJIKM KaK topnandeckoro akTa, a
onpenensieT N1llb T€ WA opyrune nocneacTBus CAenkKuni26].

N.C. MNMepeTepckuin, KOTOPLIA BMepBble CTajsl pacCMaTpuBaTb AaHHYIO npobnemy cHyuTan:
ecnn gencTene nMeeT BUA CAEJIKM, HO HarnpaB/eHO NPOTUB 3aKOoHa Uaun B 06x0[4 3aKOoHa,
TO OHO He ABNSeTCA CAeNIKON[27].

ABTOp OaHHOW paboTbl cHUTAET, 4HTO NPABOMEPHOCTb CAENKN A0J/KHA bbITb
HeoTbeEMJIEMbIM €e NPU3HAKOM, NOCKOJIbKY HanpaB/eHHOCTb CAesNKKM (Oorosopa) Bcerna
COOTBETCTBYET onpenesieHHOMY NpPaBOBOMY pe3ynbTaTy, MO3TOMY CTOPOHbLI CAENKN BPAL
JIN COrslacATCsA Ha TO, YTO NMPaBOOTHOLLEHNE, BO3HUKLLEE B pe3ysbTaTe caenkm bynert
MPOTMBOMNpPABHbLIM. (XOTS MHOrAa caesku 6bIBaloT U HEMPABOMEPHbIMU: MPUYNHEHMNE
Bpeda, 3n10ynoTpebneHne npaBoM 1 Tak gasiee), 4TOo OT/IMYaeT CAeNKy OT
npaBoHapyLeHns. B cnydae HecooTBeTCTBUSA TpeboBaHUAM 3aKOHa cAesiIka MOXET ObiTb
npu3HaHa HegencTBUTENbHON (CT.CT. 166-181 'K PD) n He BNevYeT HUKaKNX
topnanyeckmnx nocaeacTBum.

B MnpoBon 1 oTe4eCTBEHHOW IOPNANYECKON NPaKTUKe CAENIKN ABNAITCA CaMblMU
pacnpoCcTpPaHEeHHbIMU PUONYECKUMU haKTaMun, KOTOpble, B CBOIO o4Yepeb, ABJIAITCS
obcTosaTenbCcTBaMn peasibHON OENCTBUTENbHOCTU. TpaANLMOHHO UMEHHO C
topuandyeckumMmn pakTamm, CoracHO 3aKoHo4aTesIbCTBY, CBA3aHbl HAaCTyMnJieHne Tex Uin
WHbIX NpaBoOBbIX NocnencTeuin. CnefgyeT y4nTbiBaTb, YTO BCE opnanvyeckne pakTbl MOryT
ObITb KJACCUPUUMPOBAHbI MO Pa3/IN4HbLIM OCHOBAHUSAM B CUY CBOen pa3HoobpasHom
npupoabl. BaXxxHyo posib B LaHHOW KNacCUrKaumm UrpaeT pasfesieHne Ha 0encTBns v
cobbiTnA. Mo MHeHunto I.P. LLlepieHeBMYa, OPNANYECKNM OENCTBMEM Ha3blBaeTCH
«BHeLUHee Bblpa)KeHne BOJIM YesioBeKa, BJiekyLlee 3a cobon opnagnyeckmne
nocnencTena».[281 1 ecnn gencTeue - 370 OPNANYECKNI haKT, B KOTOPOM NpPosBJIEHA
BOJ1S COBEPLUMBLLEro ero anua (prusnyeckoro nam lopuanyeckoro), To cobbiTums -
topuanyeckme PakTbl, KOTOPbIE MPOUCXOOAT U OKa3blBAOT BAUAHUE Ha NO4eN
He3aBMCMMO OT nx Boaun. CneposaTenbHO, caesika, npeacrasasowas cobon Bonesomn
aKT, CyLLeCTBEeHHO OoT/Im4aeTcsa OT cobbiTua. Takxe caesika oTJn4aeTcs U oT
IOPUANYECKOro NoCTyrnKa, NOCKOJIbKY MpaBoBble MOCNeACTBUSA IOPUANYECKOro NOCTYMNKa
HacTynarlT HEe3aBUCUM OT HaJINYNA Yy COBEpPLUAOLLNX ero AeecrnocobHOCTM 1 HacTynakT
B CUJ1y 3aKOHa. ONnsa caenku xe HeobxoomMMo Hannyme geecnocobHoCTN.



Kak y>Xe yKa3blBanoCb Bblle, caenkn 0bblMHO Hanpas/ieHbl HA OCTUXXEeHUe TOro nau
WHOro pe3ynbTaTa, 4To cOnmxaeT nx ¢ agMUHNCTPATUBHBIMM aKTaMun, OLHAKO Mpu 3TOM
NMEeKTCA CyLLeCTBEHHble OTAn4YUA. HecMoTpsa Ha TO, YTO aKTbl FOCYyJapCTBEHHON BNACTU
Tak>Xe ABJAITCA OCHOBaHMEM A5 BO3HUKHOBEHUNSA rpaXKAaHCKMX rMpaB 1 ob6a3aHHOCTeN
(cT.8 TK P®), HO NpX 3TOM UMEKT MMMNEPATUBHBLIN XapaKTep, a CybbeKkThl
NPaBOOTHOLLUEHUSA B 3TOM CJly4Hae He ABJIAI0TCA PpaBHOMPAaBHbIMU, YTO NPOTUBOPEYUT
OCHOBHbIM Ha4vaslaM rpa>4aHCKoOro 3akoHoAaTeNbCTBa, 3aKpenjeHHbIM B CT.1 K PO,

YKa3aHHoe B CT. 153 'K P® 06CTOATENLCTBO HAMPaB/IEHHOCTM COEJI0K Ha yCTaHOBIEHME,
N3MEHEHMNE NN NpeKpaLleHne rpakaaHCckux npas n obsa3aHHOCTeN, NpoBOAUNT
pa3fesiTeNbHYIO YepTy MexXay caenkamm u gpyruMmm BoJsieBbIMU akTaMu,
OTHOCALWMMUNCA K Chepe perynmpoBaHusa pyrmx oTpacnen npasa29]. K npnmepy nogada
3aaBneHnsa B 3AIC o peructpaunm bpaka ssBNsieTCA BOJIEBbIM aKTOM /nLa,
HanpaBJIEHHbIM Ha BO3HUKHOBEHME NPABOOTHOLLEHUSA, KOTOPOE peryanpyeTcs CeMenHbIM
3aKOHO4aTes/IbCTBOM.

MOCKONIbKY NpeaMeToM rpa>kgaHCKOro rnpaBa B Hallen CTpaHe, B NepBYO o4epenb,
ABNSAIOTCA UMYLLECTBEHHbIE OTHOLWWEHNS, TO COENKN, Yalle BCero, Npu3BaHhbl
perynampoBaTb TOT UM NHOW SKOHOMUYECKNIN NHTEpPEC COBEpLUAOLWNX CAENKY
CybbEeKTOB, TO €CTb SABJAITCA UMYLLLECTBEHHbLIMN caenkamMmu. OgHaKo, rpaKaaHcKoe
rnpaBo peryampyeT n HemmyLeCTBEHHbIe OTHOLLUEHUS, B CBA3U C YeM B 1nTepaType
BO3HMKJIA NONIEMNKA Ha TEMY: MOFYT I CAESIKM ObITb HEMMYLLECTBEHHbIMU? PUMCKoe
nMpaBoO OTBEYasIo Ha AAaHHbIA BOMPOC OTpuUaTebHO. ABTOP AaHHOW paboTbl cornaceH ¢
MHeHueM H.B. PabuHoOBNY, KOTOpasa CYNTAET, YTO INYHbIE HENMYLLLECTBEHHbIE
OTHOLEHNSA Hepa3pbIBHO CBA3aHbl C IMHYHOCTLIO U MO3TOMY HEOTYY>XOAaeMbI[30].

OcTaHoBMMCSA noapobHee Ha pacCMOTPEHUN NPU3HAKOB COENKM.

YT00bl CoeNKa MOrJa NoBaeYyb 3a cobon enaemble CTOPOHaMM NOCAenCTBMA, OHa
OOJKHa COOTBETCTBOBaTb TpeboBaHUAM, NpeabsaBASEMbIM 3aKOHO4ATEIbCTBOM PO,
CywecTByloT 0buime n cneynanbHble TpeboBaHUSA, cneunanbHble TpeboBaHMSA
YCTaHaBMBAOTCA NPUMEHNTENIBHO K TOMY WU MHOMY BUAY FPa>XAaHCKO-NPaBOBbIX
COEeNIoK, B TO BpeMS KaK 0bbl4yHbie TpeboBaHUA K cAeslkaM pacrnpoCTPaHATCA Ha
Kaxayt caenky. Obbl4HO pa3nnyatoT Takux TpeboBaHUA: K CybbeKTHOMY COCTaBy
coenkun; TpebosaHne eguHCTBaA BOJIN N BOJIEN3BABIEHNS; TPEOOBAHMSA K COAEPIKAHULO
coenku; K opme coenkuisil.

CTpOFVIe Tpe6OBaHVIFI 3aKOH npegbaBndeT K CTOPOHaM, y4aCTBYHOLLNM B cCOBepLUeHNN
caenku. Cy6'beKTaMVI coenkKm MoryT ObITb rpa>xgaHe n opnan4eckme Jinda, a Takxxe B



COOTBETCTBUK CO CT. 124 K PD Ha paBHbIX Ha4aslax C HAMU MOTYT BbICTYNaTb
Poccuninckas ®epepauymns, MyHuumnaabHble obpa3oBaHms. Y4NTbIBasa BONIEBON XapaKTep
CLesiK1, ee MOryT coBepLlaTbh TOJIbKO Nnua, obnagaowme eecrnocobHOCTbIO U
MpPaBoOCNOCOBHOCTbIO.

OThenbHble BUObI CAENOK, MepeyYyeHb KOTOPbIX onpeaensieTcsa 3aKOHOM, MOryT
CoBepLUaTbCs PUANYECKUMN NTNLLAMU TOJIbKO Ha OCHOBAHUN CreunasibHOro paspeLeHmns
- nmueHsum (n. 3 4.1 ¢T.49 FK PO®). Bonto lopuanyeckoro amua npu coBepLueHnmn coenkun
Bblpa>kaeT ero opraH nnu npencrasuTens. [1pyn 3TOM lopnandeckme nocnencreus
BO3HUKAIOT Y IOPUAMNYECKOro Nnua, ecaim opraH uin npeacrtasnuTesib eNCTBOBaIN B
paMKax CBOUX MOJIHOMOYUN.

Taknm obpasom, ona 0eNCTBUTENbLHOCTU cAeslKu Heobxoamnmo, 4Tobbl Kakaasa CTopoHa
caoenkun bbina B TpebyeMonn 3aKOHOM Mepe NpaBoCybbeKTHa,

Ba>KHOW CTOPOHOW COE/IKN ABNSETCA ee BOJIEBON KOMMOHEHT, 04HaKOo, BOJIA NMua,
COBepLUaloLWero Ty Win UHYI CAeNnKy AoskHa bbiTb cBOB6OAHON, €3 KAaKOro-To HU BbIIo
OaBNeHna Unm Hacnnmsa. Bonsa y4aCcTHUKOB CAENKWN A0JIKHA ObITb ACHON ANg
oKpy>Xawwmx. Crocobbl BONEN3BABEHUSA N €ro 3aKpenieHns NPUHATO Ha3biBaTb
dopMamMu coenok. 3akKoH, Npenobasnasa pan TpeboBaHUn K popMe COENOK, YKa3blBaeT,
4YTO TOJIbKO Npu cobnogeHnn HeobxoammMonm popMbl CAesIKa CMOXKET NOPOoXAaTh PSAL
npas n ob6s3aHHOCTEN.

OfOHako, CTOUT OTMEeTUTb, YTO NPUHATAA B NMCUXOJIONMN KOHLENUUSA BON U
BOJIEM3bABJSIEHUS HE BNMNCbIBAETCHA HU B OOHY MPAaBOBY KOHCTPYKLMIO, MO3BOIAOLLYIO
3(pheKTMBHO NCMOIb30BaTb YKa3aHHble MOHATME B (POPMUPOBAHNMN MPU3HAKOB COETKW.
HaHHyo Npobnemy getanbHO ocBewan B.A. OnNreH3nxT[32], NOCBATMBLUMN NpobnemaTumke
BOJIN OTAE/IbHYI0 MOHOrpaguto. ABTOp onpenesisna BOJIO Yepes NOHATUSA NMCUXO0SI0rnn,
OTHOCS ee K 06nacTn cybbeKTUBHOIr0, MCUXNYECKOrO.

B Buae obuiero npasuia BosiensbAaBIeHNE NPUHMMaeT popMy onpeaesieHHOro
OeNCTBUSA, BbIPa>KeHHOro C NOMOLLbIO ornpenesieHHbIX c1oB. [1py 3TOM B Ciiy4vasXx,
yKa3aHHbIX B K P®, Bblpa)keHne BOIM MOXeT ObITb MO0 YCTHBLIM, JINOO NMUCbMEHHbIM
(n.1 cT. 158 K PO). NMpun4eM nucbMeHHasa hopMa caenkm boiBaeT NpocTon nnm
HOTapuasnbHON. HoTapuanbHoe yaocToBepeHme caenok obasaTenbHO: B Cy4dasX,
YKa3aHHbIX B 3aKOHe; B CJly4asax, NpeayCMOTPEHHbIX COrsialleHneM CTOPOH, XoT4 6bl No
3aKOHY 015 CAENOK AaHHOro Buaa 3Ta opma He Tpebosanack (N.2 cT. 163 TK PO).

OfaHakKo crnocoboM BONEN3BABIEHUSA ABAAITCA N KOHK/IIOOEHTHbIE OEeNCTBUS. Cxoturo
posib MHOMOAa UrpaeT Mon4YaHue. KpoMme TOoro, An4 CoeNlkKu XapakTepHo coBnageHune



MPaBOBOro pe3ysibTaTa U uenn. TUNnM4Hasa oasa Ka>kaoro Buaa COenoK NpaBoBas Lesb,
pagn KOTOPOM OHa COBepLUAeTCs, Ha3blBaeTCA OCHOBaAaHMEM caenku (causa). [33]

OCHOBaHMA COENOK HETOXAECTBEHHbI C COLUMAaNIbHO-OKOHOMNYECKMIN LensaMun Cy6'beKTOB
coenkun. laHHoe pa3rpaHnyeHne Ba>KHO No cnefyowmm NnpniynHam:

- O[Ha 1 Ta K& COLMNANIbHO-OKOHOMUMYECKan Lieslb MOXXEeT OblTb LOCTUTHYTa Yepes
peann3aumnio pasIMnyHbIX NPaBOBbIX LeNeln;

- no cebe hakT NPOTUBOPEYMS COLINATbHO-OKOHOMUYECKUX Liesiet CyObeKToB,
coBepllaloWmMX OencTBua B hopMe CAeNIKN, MHTepecaM rocyaapcTsa 1 obliecTsa
CY>XUT OCHOBAHWEM MPU3HAHUS HEMPABOMEPHOCTU TAaKOro AeNCTBUS.

HanomMHuM, 4To caenka - 3To TOJIbKO NMpaBoOMepHOe AeNCTBUE, COBEPLUEHHOE B
CcooTBETCTBUM C TpeboBaHMsAMUN 3aKoHa. COOTBETCTBEHHO, CAe/IKa, COBEPLUEHHAN B
COOTBETCTBUM C TpeboBaHMSAMN 3aKOHa, AEeNCTBUTENbHA, @ CNeACTBEHHO, NPU3HaeTCA
peanbHO CYLLECTBYOLWNM OPUANYECKMM (DAKTOM, MOPOANBLLUNM XKeNaeMblh cybbekTamum
CcOoesnkKn NpaBoBOM pe3ynbTarT.

Bonpoc npaBOMepHOCTM CAENOK UMeeT AANTENbHYI0 nctoputo. CTOPOHHUKaMIN
MPU3HaHMA caenKaMn Nnb NMPaBOMEpPHbIX AeNCTBUN B OPEBOJIIOLNOHHON NuTepaType
obinn I'.®. LWepweHesny un O.U. Menep(34]. [0 MHEHUIO APYrMX aBTOPOB,
HeOeNnCTBUTESIbHbIE CAENIKM — 3TO TaKne XKe COesNIKN, KOTopble, ABMAACH PUANYeCKUMN
hakTamMn, NOPOXKAAIOT NpPaBoOBble NOCNeACTBUA, OTJINYHbIE OT NMPaBOMEPHbIX LENCTBUN
[35]. O4HAKO, CTOUT 3aMeTUTb, YTO POCCUNCKOE rpakaHCcKoe NpaBo NCXoauT U3
npesyMnuunum Toro, 4To AENCTBUSA, COBEPLLUEHHbIE B (hOpMe CAESIOK MPaBOMEpPHbI U
DeNCTBUTENbHbI.

PaccmaTpuBas npaBoBYIO NpUpoay cOoesiok, HeobxoammMo NpoBecTu napasnneinb C
NMOHATUEM [0rosopa. HanoMHUM, 4YTO TEPMUH «AOrOBOP» MOXKET 03Ha4YaTb Pa3/INyHbIe
Mo CBOEMY 3HA4YeHUI0 NOHATUA. 3a4acTylo Noj 3akJ/ilo4eHneM L0rosopa NOHNMaeTCH
BO3HWKHOBEHWS MPaBOOTHOLLEHWSA, a, CiegoBaTeNlbHo, lpuandyeckmun pakTt. B Takom
c/alyyae, [Orosop npencrassisieT cobo MHOTOCTOPOHHIOK CAESIKY, MOCKOJIbKY Mpu
3aKJII04EeHNN JOroBopa y4acTBYIOT HECKOJIbKO CTOPOH (Kak npaBuso, ABe), 4TO B CBOK
oyYepenb NPOTUBOPEYUT OLHOCTOPOHHUM caesikaMm. IHorga noA 0oroBopoM NoHMMaeTcs
NpaBOOTHOLLEHWEe, BO3HMKLLUEee B pe3dyJibTaTe 3aKJIO4YEHHOW CAesIKM (J0roBOpbl - CAENKN
N LOroBOpPbI - MPAaBOOTHOLLEHWNS)[36].

B oTeyecTBEHHOM rpa>kAaHCKOM MpaBe NPUHATO AesieHne CcOeNloK Ha BUAbI:



- caenkun 6biBalOT 0OQHO-, OBYX-N MHOITOCTOPOHHNMMW;

- COEeNKW OensaTcsa Ha Bo3Me3aHble 1 6e3Bo3Me3aHbIE;

- COeNKN OHN 0enAaATCA Ha pealibHble N KOHCEHCYaAJIbHbIE,
- caenku bbiBatoT Kay3aJlbHbIM U a6CTpaKTHbIMI/I;

- BblAendanTCa YCJZIOBHble COENKN.[37]

CnenyeT OTMETUTb, YTO CyLLEeCTBYeT MHOXXeCTBO BNAO0B KJlaCCUPUKaLNIA CAESIOK MO
pa3/In4HbIM OCHOBAHUAM U UX PA3HOBUOHOCTEN, XapaKTepusyrowmx caesky ¢ Ton nau
WHOW CTOPOHbLI. ABTOpP AaHHOW paboTbl cornaceH ¢ MHeHneM B..IM. EropoBa, KOTOpbIN
CYUTaEeT, YTO NPU PacCMOTPEeHNN caesnok ansa nux 6onee NOSHON N BCECTOPOHHEN
XapakTepucTukn Heobxoammo obpallaTbCs npexxae Bcero K BUA0BOW NpuUHaneXXHOCTH.
[38] [1pn TakoOM NoaxoAe B OCHOBY KJlaCCUPUKALUN NOXKNTCA PYHKLMOHaIbHAA
HarnpaB/eHHOCTb CAENOK. DTOT NOAX0 NO3BONSAET OTFPaHNUYNTb, B HaCTHOCTWN,
OOHOCTOPOHHME CAENKN OT UHbIX aKTOB rnoBeaeHnsa cybbLekToB npasa.

Tak>Xe uenb CoeslkKn He ToXXAeCTBEeHHa ee MOoTuUBaM. MpaxaaHCKNn kogekc PO B cT. 154
3aKpenua OCHOBHOE pa3rpaHnyeHmne caesnok, KOTOPbIN CBEN K UX OeJIEHUIO Ha
OLHOCTOPOHHUE, N ABYX- NN MHOMOCTOPOHHME.

'K P® Bnepsble cneynanbHO yperyanposas OA4HOCTOPOHHME CAENKU C YH4EeTOM 3Ha4YeHuns,
KOTOpOe 3TOT BUA COEJIOK B rpaKgaHCckoM obopoTe, 1, npexxae Bcero, 47151 OTHOLIEHWUNA,
CKJ1la4blBaOLWMXCA B X04e npearnpuHUMaTesIbCKON AesATesIbHOCTN.

B cooTtBeTCcTBMM CO CT. 155 FK PO, npaBoBoe 3Ha4YeHne 0g4HOCTOPOHHEWN CAENIKN COCTOUT
B TOM, YTO OHa MOPOXXAAET y TOro, KTO eé coBeplUaeT, onpeneneHHble 0653aHHOCTK, a Y
YKa3aHHbIX B HEW 1L, TOJIbKO Npasa.

Ansa coBepLueHns MHOMOCTOPOHHEN caesiku HeobXoaMMO BblpakeHune CorsiacoBaHHOM
BOJIN HECKOJIbKUX CTOPOH. [pn4eM BONSA CTOPOH f0J1>KHa ObITb BCTPEYHON.

[BYXCTOPOHHME N MHOIOCTOPOHHME CAEJIKN Ha3blBalOTCA AOroBOpPaMu, KoTopble
ABMIAOTCS CaMOn paCI'IpOCTpaHEHHOVI Fpa)K,EI,aHCKO-I'IpaBOBOVI KOHCprKLI,I/IEVI,
nopom,uarou.l,elh OKOHOMMYECKNEe CBA3N Mexay y4aCTHUNKaMinN 3KOHOMNYECKOIo o6op0Ta.

KpomMe Toro, 4OroBopbl 3aHMMalOT r1aBHOE MEeCcTO Cpeain pUaNYeckKnx akTos,
KOTOpble SABJISIOTCS OCHOBaHUEM BO3HUKHOBEHUSA 0683aTeNbCTB,



KoongpunumnpoBaHHOE rpa)KaaHCKoe rnpaBo He COAEP>XUT NcYeprbiBaloLero nepeyHs
[OMNyCKaeMbIX UM COENO0K N3-3a HEBO3MOXKHOCTU U HeLesnecoobpasHOCTU XKeCTKOoM
ukKcaunm Bcero MHOroobpasns XXmM3HeHHbIX CUTyaunn. 4nsa perynmpoBaHus
BbllLEeyKa3aHHbIX CUTyauun B CT. 421 FK P® 3akpenseH npuHumn «ceoboabl 4orosopa»,
KOppennpyrLwmm ¢ NpUHUNUNOM AONYCTUMOCTU, TO €CTb, pa3peLleHo 3ak/lnYeHne Bcex
COesnloK, He 3anpeLleHHbIX 3aKOHOM.[39]

Takum obpa3oM, NoABOAS UTOrM Naparpada aBTop npeanaraeT c/eaylollee NoHATne
coenkn: «Caenka - 3To NpaBOMEPHOE LPUANYECKOe BONIen3bsBJIEHNE OQHOIM0 UK
HECKOJIbKNX AeecnocobHbix Cy6beKTOB rpa)KgaHCKMX NpaB, COBEPLLUEHHOE B
YCTAHOBJIEHHOW 3aKOHOM UMM UX COrnalleHnem chopMe, COOTBETCTBYHOLLLEE MOAJIMHHON
BOJIe CyOBEKTOB 1 NpuBOAALLEE K NPABOBLIM MNOC/EACTBUAM), Ha AOCTUXKEHMNE KOTOPbIX
OHO HaMpaBNeHOo».

2.2. NNyTn coBepLUEHCTBOBAHUA MHCTUTYTA
lopuanyYeckKkux (pakrtos

NMpaBoBoOe peryanpoBaHune B obLiecTse - MOWHbIN hakTop Nnpeobpa3oBaHUS
obuiecTBEHHbIX OTHOLIEHWI, NEPECTPONKM HAPOAHOI0 X03NCTBa, POPMNPOBAHUSA
MO3UTUBHbIX COLMANIBHO-MOJINTNYECKUX NpoLeccoB. HO OHO MOXXeT BbIMOJIHUTL CBOU
3aZla4M NUWb B TOM CJly4ae, ecsin onupaeTcsa Ha 0O beKTUBHYIO peasibHOCTb, YYUTbIBAET
nencTeuTenbHoe nosioxxeHne gen. CoynanbHoe ynpaBieHne, KOTOpoe urHopmpyeT
hakTbl, Hen3be)xHO TepsaeT CBOO 3hPEKTMBHOCTb, MpeEBPALLAETCSH B KOHEYHOM CYETE B
becnonesHyto AeaTenbHOCTb. 3TO B NOJIHON Mepe CnpaBenMBo U A9 MPaBOBOro
perynmposaHusa - 04HOW U3 (hopM CoLMasIbHOro ynpasJieHus.

B npouecce co3gaHus opuanvyecknx HopM, paspaboTkn 1 CoBepLUEHCTBOBAHUSA
HOPMATMBHbIX aKTOB NPABOTBOPYECKMWI OpraH AOJ/HKEH CTOSATb Ha TBEPAOWN NoYvBe
peasibHOCTU: HeAoMNyCTMMO HUX 3aberaHne Bnepen, HM OTCTAaBaHME OT AOCTUIHYTOro
YPOBHS COLIMASIBHOrO Pa3BUTUS. [1S 3TOF0 HY>XHa NoJIHAs MHPOPMALIMS O CoLMalbHON
obcTaHOBKE OENCTBUA HOPMATUBHOMO akTa, PMHAHCOBLIX, OPraHM3aLUNOHHbIX N NHbIX
3aTpaTax, KoTopble nNoTpebyeT ero peanmsauns; HeobxoaMMo 3HaTb 06 BEKTUBHbLIE
NHTepeChbl yHaCTHUKOB NPAaBOBbIX OTHOLUEHWUIA, UX YCTAHOBKN N MOTUBbI AeATEeSIbHOCTH,
N3Yy4YUTb BO3MOXKHbIE NOOOYHbIE MOCNEACTBUS U MHOroe aApyroe. ToJibko Ha 6a3e Takown
NHMOPMALMN MOXKHO pa3paboTaTb ONTUMaJsIbHYIO MOLEsb NMPAaBOBOrO PeryampoBaHus, B
TOM 4YUCEe N MOoAesb OPUANYECKUX (DAaKTOB, CMOCOOHYI0 OKa3aTb MO3UTUBHOE
BO3[EeNCTBUE Ha pa3BUTME COLIMAIMCTUYECKNX 0OLLLeCTBEHHbIX OTHOLEHW[6].



Ipyron KaHan CBSI3U NMpaBa C XXWU3HbIO - Y4eT PaKTNYEeCKUX 06CTOATENbCTB B NMpoLecce
peanm3aunn npaBoBbiX HOPM. [MpaBoOBble NpeanMCaHNa NCNOIHATCA He cneno. OHK
BCTYNatoT B CUJY MPU HaIMYUN CcoLManbHbIX PAaKTOB. B onpeaeneHHbIxX cny4vasnx
NPaBONPUMEHNTENbHbLIN OpraH MOXXET CaM YTOYHUTb KPYr paKTUYeCKnX 06CTOSATENbCTB,
NMeLWnX NpaBoBoe 3HavYeHme. PaKTbl, C KOTOPbIMU HOPMbI MpaBa CBSA3bIBAlOT NPAaBOBbLIE
nocneacTBUs, Ha3bIBAOTCA OPUOANYECKUMU haKTaMu.

KopHUM noHaTMA "topuanydeckmnm pakTt" yxoaaTt B rybb NCTOPUN IOPUANYECKON HAYKN.
Ewe B pMCKOM npase pa3/inyasocb HECKOJIbKO OCHOBAHUW BO3HUKHOBEHUSA
npasooTHoWweHUn. B MHcTnTyumax Naga, KOCTUHWaHa UX YeTbIpe: KOHTPaKT, KBa3u-
KOHTPaKT, Ae/IUKT, KBa3nnenunkT. [1o3XKe cTann BblAeNATbL NATOe OCHOBaHue -
OLHOCTOPOHHIOK cAesiKy. YMIOMUHATCA Tak)Xe CPOKU, OCHOBaHMSA 3akytodeHns bpaka,
OCHOBaHNA Nnepexoja BeLlen No HacNeACTBY U Apyrue opuandeckme akTbl. ITO
neneHune 66110 BOCNpUHATO Kogekcom HanoneoHa 1 pa3BmTo B NoCienyoLweM
3aKoHO4aTeNnbCTBe.[40]

ObLee NOHATUE LPUANYECKOrO haKTa, KakK U MOHSATUE MPaBOOTHOLLEHUS, PUMCKME
topMCTbl He cchopMynupoBann. CoznaHne 3To KaTeropum CBA3aHO C NocsenytoLlen
nepepaboTKOWN, OCMbIC/IEHVEM N CUCTEMATUYECKMM U3JI0XKEHNEM PUMCKOro NpaBa ero
No3gHEeNLWnMN nccregoBaTensaMu.

Ba)kHenLwnin Nnpmn3sHak lopnamn4eckoro akTta - ero cnocobHOCTb BbI3blBaTb HACTYMJeHne
NpaBoOBbIX NOC/EACTBUN. B 4eM NCTOYHNK JaHHOM CNOoCcOBHOCTU? KakoBa npupoaa CBA3N
hakTa 1 NpaBoBbIX MOCAEACTBUN? DTN BONPOCHI Bbl/IN NOCTaB/IEHbI U LLUNPOKO
obcy>Xaanucb B OPNONYECKON Hay4YHOW NnuTepaType NpoLsioro crtonetus. Hemeukmne
IOPUCTbI-JorMaTnkn (bekkep, BuHgwen v ap.) cHuTanm CBs3b hakTa 1 NPaBOBbIX
nocnencTenin ocobbiM BUAOM NPUYNHHOCTU. NIHOe pelleHne y bepHredTa n Konepa,
aBTOPOB M3BECTHOM0 KypCa repMaHCKoOro rpa>xjaHckoro npasa. [ NaBHOe 3Ha4YeHue B
HaCTYyNJIEHNX NPaBOBbIX NOCNEACTBUN OHU OTBOLAUAN NPAaBOBOMY MOPALKY;
OPULANYECKNIA PaKT, MO UX MHEHUIO, BbICTYNaeT B POJIM YC/I0BUSA, "BHELLHEro Tos4ka".

Kak yTBep>XgaeT HeMeuKun iopuct A. MaHUrK, NnoHAaTHe "topuanydyeckuin pakT" Bnepsble
Bees CaBuHbW. B paboTe "Cncrema coBpemMeHHOro pyumMmckoro npasa"CaBuHbu nucan: "4
Ha3blBato COObLITUSA, Bbi3blBalOLLME BOSHUKHOBEHME UM OKOHYaHME NPaBOOTHOLIEHWNA,
opuanyecknmm paktammn”.

CBoeobpa3HbI B3rna4 Ha topuandeckne paktbol umen J1.W. MeTpaxunuknin. CnpasensiMeBo
oTMeYyass O4HOCTOPOHHOCTb (hopMasibHO-OOrMaTUYECKON lopucnpyneHumm, ee
CKJIOHHOCTb K "topnanyeckon MUCTuUKe", oOH JaBas lopnanyecknm paktam CBolo,



CYyOBbEKTMBHO-NCUXOJIOMMYECKYI0, TPAaKTOBKY. o4 opuandeckumm haktaMmum, N0 MHEHUIO
J1.N. MeTpaxxmukoro, cneayeT NOHNUMaTb He BHellHNe, 06beKTUBHbIE, a
npencrtasnsemMbole cobbiTnA. Takoe NOHNMaHWE PUONYECKNX (PaKTOB CBOAMUT K HYJO UX
3Ha4YeHue B NpaBoBon cucteme. Co BCeN 04EBUAHOCTbIO NMpakTuyeckas 6€CcnomMoLHOCTb
N ngeannsm ncmxonormyeckonm teopum J1.WU. NMeTpa>knuykoro obHapyXmMancb, Korga oH
0bpaTuNCa K KOHKPETHbIM lopugnyecknum aktam: "BarkHbl 1 MeOT pellatouiee
3Ha4YeHune B NPaBOBOW XXWU3HW, - MNCAN OH, - HE PaKTbl 3aKJIIOYEHUSA OOrOBOPOB, KakK
TaKOBbI€, a Bepa B CyllecTBOBaHME Takux dakToB". NoaobHoe NOHNMaHNE LPUANYECKNX
haKTOB HE BCTPETUJIO N HE MOTJ1I0 BCTPETUTb CKOJIb-HMBYAb LUMPOKOWN NOAAEPXKKN
MPakTUNYeCKUX IOPUCTOB.

Hanbonblee pa3suTme Teopums lpuanyvecknx akTos nosay4duna B rpa>kAaHCKoOM npase.
9710 BNosiHe 06bsAcCHMMO. Habupatowmn cnny Kanntanmism Tpebosan TaTesIbHON
pernaMmeHTaumm MyLLeCcTBeHHbIX OTHOLWEHWN: OCHOBaAHUN BO3HUKHOBEHWS NMpaBa
COBCTBEHHOCTU, OTAENbHbIX 0053aTeNbCTB, HAacle40BaHWSA, HAaCTYMJIeHUs
HEeCoOCToATeNbHOCTU U T.4. Ha 3Ton 6a3e n cknagbiBanoch obuiee NoHATHE
topnanyeckoro akTa. NMog4yepKHEM BaXKHbIN MOMEHT - KaTeropus "topuandyeckmninn gpakt"
BO3HUKJIA HE KaK pe3yibTaT YMO3PUTENIbHOr0 Pa3BUTUSA KaKon-nMbo cxonacTnyeckomn
hrNOCOPCKON CNCTEMBI; OHa pa3BUsIaCb U3 NPaAKTUYECKOW NOTPebHOCTM OXBaTUTb
eOVHbIM NOHATMEM pa3Hoobpa3Hble NPeanoChblIKU ABUMXXEHUS KOHKPETHbIX NPaBOBbIX
OTHOLUEHUN.

Teopus pnanyecknx pakToB yCrewHo pa3smBasiacb N B paboTax pyCCKUX y4eHbIX-
topuctoB. E.B. BacbkoBckun, [.4. 'pumm, H.M. KopkyHos, B.W., CuHanckun, I'.O.
LLlepweHeBNY paccMaTpuBa M BOMPOCHI NCKOBOW AABHOCTWU, YCNOBUN AENCTBUTENIbHOCTM
N HEOEeNCTBUTENIbHOCTU CAENIKN, OCHOBaHMA NpeacTaBuTesnbCTBa U 4p.

Pycckonm iopnan4eckon Hayke Toro BpeMeHun 6bi10 M3BECTHO N NOHATUE PaKTUYECKOro
(ropuamnyeckoro) coctasa. "KOpuanyeckmne nocnencremns, - nucan M.IM. boxko, -
HacTynatT 0ObIKHOBEHHO HE B CUJTY €ANHUYHbIX IOPUANYECKUX (DAaKTOB, a BCeaACTBME
LLeSION COBOKYMHOCTU UX - IOPUANYECKOro COCTaBa NpaBoOTHOLLEHNS".

B Hay4HOM n y4ebHOM nuTepaType COBETCKOro nepuoaa nog rpnon4yecknMmm paktamm
MOHUMAIOTCA KOHKPETHbIE XXN3HEHHble 06CTOSATENbCTBA, Bbi3biBalOLWME B COOTBETCTBUN C
HOpPMaMu npasa HacTyrJeHne Tex UinN NHbIX NPaBOBbIX MOC/IeCTBUN - BOSHUKHOBEHME,
N3MEHEeHNe NI npekpalleHmne NpPaBoBoro OTHOLWEHNS.

Y>xe B 3TOM onpegeneHnn BuaHo ceoeobpasmne opngndecknx paktos. Bo-nepBbiX, 3TO -
KOHKPETHbIE XXWU3HEHHblIe 0B6CTOATENLCTBA, 3/1EMEHTbLI 00 BEKTUBHOW COLMAIbHOWN



DEeNCTBNTENIbHOCTU. BO-BTOpPLIX, 3TO - 06CTOATENbCTBA, NPU3HAHHbIE HOPMaMU MpaBa,
NPAMO NN KOCBEHHO OTPa>KeHHble B 3aKoHoAaTenbCcTBe. "XU3HEeHHble (paKThl, -
cnpasennneo otMevan B.b. N'onbLos, - camn no cebe He obnagaloT KAKUM-TO
MWMMaHEHTHbIM CBONCTBOM ObITb 1AM He BbITb lopuanyYeckummn haktamm. OHM CTAHOBATCS
opnanyYecknMm pakTamMm TOJIbKO Torga, Korga UM Takoe 3Ha4YeHune npugaeTca HopMamMu
npasBa. PakTbl OOHOIMO M TOro e Buaa MoryT ObITb UM He BbITb KLPNONYECKNMU
hakTaMn B 3aBUCMMOCTMN OT TOr0, KaK OHWN pacLLeHMBaOTCHA BO3BEeEHHOW B 3aKOH BOJ1EN
rocnoacTByowero Knacca".

FOpmnanyeckasa Hayka penTenbHO oTBepria abcTpakTHbIN, (hopManbHO-A0rMAaTUNYECKNIA
noaxon K NpaBoBbIM fABNEHUAM. "KOHKpPETHOe NpaBOOTHOWEHNE MexXx 4y ABYMSA NMuaMum
Mo nponake-rnokynke Kkakon-nmbo sewn, - nncan, Hanpumep, H.B. NpoTacos, - co3gaeTcs
He NOTOMY, 4TO B pa)kKAaHCKOM KOoOeKCe MMeeTCa HOpMa 0 A0roBope Kynan-nponakul, a
MOTOMY, 4TO Y OOHOIO JiMlla BO3HMKAET 3KOHOMMYECKas NoTpebHOCTb KynnTb 3TY BeLllb,
y ApYyroro nvua - npoaaTb ee".

MpaBOOTHOLLIEHUS PAaCCMAaTPUBALOTCA YYEHbIMUN KaK 3JIEMEHTbI IOPUANYECKON
HaJACTPOWKW, BMJIETEHHbIE B CJIOXKHYIO CE€Tb COLMasIbHbIX OTHOLLEHNI 1 006yCNOBNEHHbIE B
KOHEYHOM UTOore sKoHoMm4yeckmm basncom obLlecTsa.

OfHako "0oCHOBHbIe, T.e. hbopMasibHble opuanvyeckme NnoHaTus, - otmedan B.B. Jlasapes, -
NPOAOJIKAIOT CBOE ObiTME B HalLMX KOAEKCAX N B COOTBETCTBYOLWMNX K HUM
KoMMeHTapuax. OcTaeTcsa B cuie N MeToA IpUANYEeCKOro MbilIeHNs C ero
cneynduyecknumm npunemamn” .[41]

B coBpemeHHON 3apybexxHon nutepaType BONPOChl lopnan4eckmnx pakTos
pacCcMaTpUBaKOTCS rnaBHbIM 06pa3oM B KypCax rpa>KgaHCKOro rpaBa B CBSA3M C
npobnemon BO3HNKHOBEHNS 06A3aTeNbCTB.

CoBpeMeHHas NHOCTpaHHas lpUCrpyneHumns Maao npoaBmHyacb B N3yYeHUN
topnanyeckmnx akToB. B aHr MIMNCKON N aMepunKaHCKOM NPaBoOBON OOKTPUHE He CO34aHo
pa3BepPHYTON NX TEOpUN.

Cnepysa Tpaamumsam CBOEW NMPaBOBOMN CUCTEMbI, aHMIMNCKUE N aMepPUKaHCKNE IOPUCThI
CKenTU4YeCKN OTHOCATCA K abCTpaKTHbIM lOpUANYECKNUM NOHATUAM. KOpnanyeckme akTbl
onpenensTCca MU B NpoLEecCyasibHOM CMbIC/e Kak 06CcToATeNbCTBa, Noasnexxalme
00Ka3blBaHMIO, MeLW e 3HaYeHne 019 paspeLlleHns gena v T.4.

BbiBOAObI:



NTak, opunanyeckmne akTbl UTPAOT BECbMa Ba)KHY N aKTUBHYO pOJib B 00LLEN
rnPaBoOBOW CUCTEME, ABASACH CBOEro poaa ee "HepBHbIMU OKOHYaHUAMN" (peuenTtopamu),
CLUENNALWMMN HOPMbI MpPaBa C peajibHbiIMX 06WEeCTBEHHBIMU OTHOLLIEHUAMMN.
BoBneyeHmne Tex Wam NHbIX 06CTOATENLCTB B OpOUTY NPaBoOBOro peryampoBaHnUs 3aBUCUT
He TOJIbKO OT COLMaSIbHO-OKOHOMUYECKNX MPUYNH, HO N B HEMAJION CTEMeHU OT YPOBHSA
pa3BUTUA 3aKOHO4ATENbCTBA, 3PEe/IOCTUN HAaYy4YHOW MbIC/IN, CYLLECTBYIOLWMX B rocygapcTBe
NMpaBoOBbIX Tpaauuni. Beibop topnanyeckmnx GakToB - CNIOXKHasA TBOpYeCKas 3ahaua,
pewaemas B npouecce pa3paboTkm HOpPMaTMBHOIO akTa, Npu Koandukaymm
3aKOHO4aTeNbCTBa U B page APYrux ciyyaes.

3aKJiloueHue

OcyLLl,eCTBJ'IeHHoe nccnegoBsaHme Nno3BoJsideT HaM caesiaTb cieaytowmne BbiBOAbI:

1. B HacTosALWee BpeMa B inTepaType TPaAULNUOHHO BHUMaHMe yaensaeTcs Bonpocam
XapaKTEePUCTUKUN opnanyecknx PakToB, a He NX NOHATUIO, CYLLLHOCTU, CBONCTBAM.
NMpaBonpuMeHNTENb, peLlas KOHKpeTHoe aeso (yrososHoe, agMUHUCTPATUBHOE,
rpakaaHcKoe) 1 ToJIKYyS HOpMY NpaBa, LO/KEH COOTHOCUTb KOHKPETHbIN Caydai C
obLwenpaBoBbLIM MOHATUEM OpUaAnYeckoro akTa. OH nccnepnyeT pakTnyeckue
0b6CcTOATENLCTBA C TOYKN 3PEHUS BbIACHEHUSA UX POJIM KAK OCHOBaAHUW HACTYMJIEHNS Tex
WU UHbIX NPaBOBbIX MOCNEACTBUNA. N5 3TOro CyAbs, aABOKaT, MPOKYPOP LOJIXKEH
pacrnosiaraTb YeTKUM obLeTeopeTUYeCKMM NOHATUEM IOPULANYECKOro (haKTa, KOTopoe
Obl eMy M0O3B0OJIAJIO B HEOOXOAUMBIX CJ/lyHasX OTrpaHUYMBaTb UX OT UHbIX NPaBOBbIX
SIBJIEHNW, NPaBUJIbHO onpenenaTb OCHOBAaHUSA U MOMEHT BO3HUKHOBEHUSA
NMPaBOOTHOLLUEHWA.

2. Kak 6b1s10 YCTaHOBJ/IEHO B XO4€ UCCIe0BaHMS, No lOpNANYEeCcKUM (haKToM
HeobxoOoMMO NOHUMaTb peasibHOe XXN3HEHHOe 06CTOSATENbCTBO, Bbipa)XEeHHOE B CUCTEME
cneynanbHbIX OPUONYECKUX MPU3HAKOB, KOTOpas SIBASETCSA IOPUANYECKNM OCHOBAHNEM
HaCTYMNJIEHMS NMPaBOBbIX NOCAEACTBUA.

3. KOpuanyeckne pakTbl UMEIOT criefylowme npusHaku: 1)iopnanydeckme pakTbl - 3TO
BOJIEBbIE aKTbl CyObEKTOB NMpaBa; 2) 3TO NPaBOBbIE aKTbl, @ HE MOINTUYECKME,
coumnasibHble, SKOHOMUYECKME, AYXOBHO-NAE0/I0rnyeckmne; 3) BoNeBbIE lopuanyeckme
aKTbl 3aKpPenasaTCa B HOpMax 06 bEKTUBHOMO nMpaBa C TON NN UHOW CTEMeHbIo
KOHKPETHOCTU; 4) lopuanyeckumm pakTaMm nopoXK4aeTcs N 3aKpennsaeTcsa CyLWHOCTb
TOro 06 bEeKTUBHOIo nnn cybbLeKTUBHOMO NpaBa, KOTOPOE BO3HUKAET Kak
cofep>xaTesibHoe sBJIeHne 3TON CYLHOCTU (CucTtemMa HopM, cybbekTuBHoe obLuiee,



NpaBoOBON CTATYC, MPAaBOCYObEKTHOCTb, KOMMETEHLUNA NN KOHKPEeTHOoe Npago); 5)
nocpeacTBOM opnan4ecknx akToB obecneymBatoTCs BO3SHUKHOBEHNE, U3MEHEHME U
npekpaweHmne npas (00 bEeKTUBHLIX N CYOBEKTUBHbLIX); 6) topnanvyeckne pakTbl - CaMblin
CYLLEeCTBEHHbIN 3/IeMeHT MexaHn3Ma NpaBoBOro peryanposaHusa. OgHaKko B CUJly CBOEN
rnybuHbl N abCTPaKTHOCTUN OH MeHee BCero o4eBuaeH Npu BbISICHEHUW POSIN TOrO UK
WHOr0 KOMMOHEHTa B MexXaHn3Me NMpaBoBOro peryanposaHuns; 7) BCA peryampyroLwas
pOJib HOPM 06BEKTMBHOIO Npasa, NpeaLwecTByoWwas HOPpMaTUBHOMY NN
WHONBUAYAJIbHOMY lopuan4yeckoMmy akTy, NpoTekaeT U TpaHCHOPMUPYETCS B HOBbIe
HOPMaTUBHbIE NN CYObEKTUBHbIE NMpaBa TO/IbKO MOCPeACTBOM IOpUONYECKUX (PaKToB.

CteneHb TpaHchopMaLm HOPM 0O BLEKTUBHOIO NMpaBa NoOCpPeacTBOM OPUANYECKNX
haKTOB He MMeeT 3HavYeHund. [laxxe B Tex cayydasax, Korga 6e3 Kaknx-nmbo nameHeHunn
Moaesnn o0 beEKTMBHOMO NMpaBa NMocpencTBOM LOPUANYECKOro hakTa pacnpoCcTpaHeHbl Ha
KOHKPETHbIX YH4aCTHUKOB NMPaBOOTHOLLUEHNS, UMeeT MeCTO HOBas nNpasoBas popMma,
HoBOe NpaBo. CnepoBaTesibHO, puandeckne akTbl UTPaOT LEHTPaIbHYIO,
CYLHOCTHYIO POJib B BOSHUKHOBEHUWN, OBUXEHUW, NPEKpPaLLEHNN NMpaBa BO BCEX €ro
dopmMax n MmoaondpunKaumnax.

4. OCHOBHast PYHKLNA 1OPUANYECKNX PAKTOB - C/TY)KNUTb OCHOBAHMEM BO3HUKHOBEHMUS,
N3MEHEHNA 1 NpPeKpaLLeHns NPaBoOOTHOLEHWA. KOpuanyecknini akT BbICTyrnaeT B
KavyecTBe He0bX0ANMOro 3leMeHTa B CTPYKTYpPE NPUYNHHO-PYHKLMOHAIbHOW CBS3N
MeXXay obLeCcTBEHHbIMM OTHOLWEHNSAMM, HOPMOW NpaBa M NPaBOOTHOLWEHUAMN. Ho B
MexaHM3Me NPaBOBOro PeryJnpoBaHnsa lpuanyeckmne pakTbl BbIMOJHAT TakXe psajg,
AOMOJIHUTENbHBIX (DYHKLUNUI - MO3HaBaTEJIbHYIO, MPOrHOCTUYECKYI0, MPOLLECCYalIbHYIO U

ap.

5. Knaccugpukaums opugnyeckmnx aktos - Heobxoammoe cpencTBo N3yYeHUs NpaBoBbIX
OTHOLLEHNN, 0COBeHHOCTen NPaBoOBOro peryanpoBaHns. B 3ToM KavyecTBe OHa LLUNPOKO
NCMONb3yeTCs B HAayKe, Ha NMpaKkTuKe, B opuanyeckom obpasosaHuun. Mo Hawemy
MHEHUNIO, Hay4YHasa N NpakTn4Yeckasa LEeHHOCTb KacCcudukaumm ropnandeckmnx akTos
packpbiTa eLie He B NosHOM Mepe. Ee fanbHenwee pa3Bntme MOXeT OKa3aTbCH
nosie3HbIM 019 pelleHnsa pa3HoobpasHbIX 3aja4y NpaBoBeeHns, B TOM Yucsie s
COLMOIOrMYEeCKUX nccriefoBaHUN B IOPUANYECKON HayKe.

6. Ponb topnanyeckoro pakta COCTOUT B TOM, YTO OH pacnpocTpaHaeT AelnCcTBME HOPMbI
Ha KOHKPETHble 06CTOATENbCTBA, C/IYXKUT CBA3YIOLWNM 3BEHOM MeXXay 3TUMU
obcToaTENLCTBAMU U HOPMOW; ABNAETCH KOHKPETHOW hopMoinn peannsaumnm Ao3BoJsIeHUs
WM 3anpeTa; onpenenseT OCHOBAaHME U MOMEHT HACTYMJIeHUSA NPaBOBbIX NOCAEACTBUN;
npungaeT pnanyeckoe 3HavyeHue Tom Nan NMHOMN AEeATeNIbHOCTU UM NOBELEHMIO.



Takum o6pa30M, npaKqueCKmM CMbICJT N Hay4YHad ULeEHHOCTb nccnenoBaHnA
opnaondyecknx PakToB 3aKJIl04aeTCsa B TOM, YTO OHU CBA3bIBAKOT MPaBO C XWU3HbIO,
no3BoJidd 6bICTpO pearmposaTb Ha U3IMeEHEHINA B 06LWeCcTBEeHHbIX OTHOLUEHUSX.
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