Copnep>xaHue:

BBepneHue

B KypcoBomn paboTe byaeT paccMoOTpeHa TeMa - opuanydeckme hakTbl B Fpa>KgaHCKOM
npaee. PazHoobpa3ne cuTyauunm B XXM3HN O4€Hb BEJINKO, N N3 3@ 3TOr0 HET BO3MOXXHOCTWU
npeasmaeTb U HOPMAaTMBHO MPOAEKIAPUPOBaATL BCE BO3MOXKHbIE Bapuaunm cobbiTun.
Oco3HaBas 3T0, 3aKOHO4aTesIbHble opraHbl Npoaeknapmnposann B K PO, BO3SMOXHOCTb
MOSIBIEHUSA IOPNANYECKNX NOCNenCcTBMN, bnarogaps pMan4eckm akTam, Kak
MOryLMX MMETb B 3aKOHE COBCTBEHHYIO MPaBOBOIO perjiamMmeHTaumnio. Bo3sMo)XKHO
rMnosiBNEHnEe N TaKNX pnanvyecknx pakTos, KOTopble He ohOpMJIeHbl 3aKoHofaTeleM Kak
rnpaBoBble MOL4E/IN, HO KOTOpPbIe CO34Al0T Iopnanyeckme rnocsiencTens,
pernamMmeHTupylowmmmnca bnarogapsa N3 CMbiC/la 3aKoHOAaTeNbCTBa U ee obLmx Havarn.

Takas cMTyauun Ha3blBaeTCs aHaJIOrMen npaBa, rae pas/inyHbie punanyeckmne
nocnencTBus B BUAe BO3SHUKHOBEHUS, U3SMEHEHUSA N NPEKPALLEHUNS, TPaXKAaHCKUX NpaB n
06s3aHHOCTEN, BO3HUKAOT UCX0A5 U3 peafibHbiX 06CTOATENLCTB, HE OTPAXKEHHbIX B
HOPMaX 3aKOHa B BUAE BO3HUKHOBEHWUS, NU3BMEHEHUS U NMPeKpaLleHns, rpa’kaaHCKUX nNpas
n oba3aHHOCTEWN.

AKTYaNbHOCTb TeMbl. FOpnanyeckme hakTa HaxoOATCSA B LLEHTPe BCEN CTPYKTYpbI
peryanpoBaHuns obLeCcTBEHHbIX OTHOWEHWUIA. M3 3@ BaXKHOr0 3Ha4YeHNs lopuanyeckmnx
(hakToB K HUM yaeneHo 6osblIoe 3HaYeHne B nocnegHee Bpems. U3 3a BanaHua
lopNANYEeCKMUX (DaKTOB BO BCEN NMPaBOBON OEATENbHOCTWN, OHM U3Yy4HatloTCH Kak U
Hay4HbIMM paboTHMKa obLLel Teopun NpaBa, Tak N YY4EHHbIMU N3Y4aOLWMMN KOHKPETHbIE
OTPac/N Hayk.

TaK XKe MOXHO KOHCTaTUPOBaTb, YTO lopuanyeckme gpakTbl B OCHOBHOM M3y4atoTCH,
4yepes npusmy ornpenesieHHoOro NPaBoBOro OTHOLIEHUS NN MeXaHM3Ma MPaBoOBOro
peryanpoBaHus.

KOHKpeTHO, OCHOBaAHMAM BO3HUKHOBEHMUS, U3MEHEHUSA U NPeKpaLLeHUs, rpaKaaHCKnX
npas n o693aHHOCTEN HaNMCaHO HECKOJIbKO MOHOrpadun. Tak e n3yyaetcs MecTo
topuanYecknX hakToB BO B3aMMOCBA3N C TaKUMN NOHATUAMUN, KaK "NpaBoCyObEeKTHOCTL",
"npasoBon cTaTyc", "npaBocnocobHoOCTL".



BO OCHOBHOM M3y4YeHME N TOJIKOBaHME IPpUANYECKNX (aKTOB NMpoTeKaia Yepes
paccMOTpeHne ULNBUIINCTUYECKMX UOEN.

AKTYyaNbHOCTb TEMbI COCTOUT B TOM, 4TO B YCJIOBUSI CTaHOBJIeHUsi B Poccuum
[eMoKpaTunyeckoro obuiecTBa, nepecMaTpruBaeTCa caMa AOrMaTuMKa NpaBa, ero posb B
pernaMmeHTUPOBaHNN OCHOBHbIX OBMXXEHUAX 06LecTBa, TakKNX Kak 9KOHOMUKaA,
NONNTUKA, AYXOBHAs N coumManbHas cepa, Tak Kak 6e3 NnpuMeHeHns lpuanYeckmnx
hakKTOB B 3TUX chepax U MOHUMaHME He peasibHO. B gaHHOM KypcoBon paboTe byaeTt
n3yvyeHa CTPYKTypa PeryMpoBaHnUs rpa>K4aHCKUX NpaBoOOTHOLLUEHUN, Yepe3 NpusmMy
MecCTa U Poan lpnan4Yecknx QakToB.

B HacTosWwee BpeMs 3TOT BOMPOC HE yTpaTWJ1 CBOEN aKTyaJIbHOCTU MO MpUYnHe
OBLLIMPHOCTN 1 Ba>XHOCTU OpUANYECKNX hakKToB, YTO 3aCTaB/isieT NPaBOBEAOB K
KOPPEKTUPOBKE N NEPECMOTPY Pa3/INYHbIX KOHCTPYKLMIA NPaBOBOro peryampoBaHus
06LLEeCTBEHHbIX OTHOLWIEHWN, 0COBOBOAKEHUS IOPUANYECKNX (DAKTOB OT JINLLHUX
abCTpakuUUi N YyTOYHEHNSA B HUX KOHKPETUKMN.

Llenb OaHHOro NccnenoBaHUs - pacCMOTPEThL opuandeckme akTbl B FPaXkKgaHCKOM
npase.

ObbeKT nccnenoBaHns - NPaBOOTHOLWEHNA B chepe topnamnyeckmnx pakTos.

MNpeomeT nccnenoBaHns - Hay4yHasa n ydyebHas nutepaTypa rno npobaeme nccrienoBaHus.
B nccnepmosaHuuy nocTaB/ieHbl cnefylolive 3agadn:

1. PaccmoTpeTb OCHOBaHMA BO3HUKHOBEHUSA MPpaXKgaHCKUX npaB

n obazaHHOCTEN;

2. BbIiIBUTb 3Ha4YeHMne opnamndecknx akToB B rpa)K4aHCKOM MNpase;

3. PaccmoTpeTb BOMNPOCHI MPaBoNpuMeHeHUs lopuandecknx akTos.

KypcoBas paboTa coCTOUT U3 BBEAEHUSA, 3 rNaB, 3aKJII0YEHUS N CMINCKA NMTepaTypbl.

1. OCHOBaHMA BO3HUKHOBEHMUA FPa>kgaHCKUX npaB U
ob0sA3aHHOCTEeM



1.1. OpuanyecKkue nencTema

[lencTBunS, UMetoLLMe pUANYECKYO CUY F1aBHbIM 06pa3om 06pa3yoT OCHOBAHMS
BO3HMKHOBEHMS FPaXKAaHCKNX NMpaB 1 0693aHHOCTEN, AaHHble AEeNCTBUS SBNSIOTCSA U
NPaBOMEPHbLIMU UIN He NMPaBOMePHbIMU.

B NpaxpgaHckoM Kopekce PO[1] pernaMeHTUPYIOTCA B HaYase CTaTbM 8, TaK Kak OHU
B6osiee BCcero pacnpocTpaHeHbl U UMeKT BONbLUYIO BaXXHOCTb Ha NpakTuKe. 3Tn
npaBOMepHbIie OEeNCTBMSA B MEPBYI0 o4epenb CAESIKM 1 A0roBOpLI, a Aanee nayt bonee
crneundunyHble 4EeNCTBUA Takme Kak n3obpeteHuns, HoBauumn, NHTENNIeKTyallbHble
TBOpYECKMe nponsseneHnsa pesynbTaThl TPya.

B npaBOMepHbIX 4ENCTBUSAX Bblpa>keHa BOJIEBOE y4HacTUe JIUL, KOTOPble COBEPLUUAN UX,
3TV BOJIEBbIE OENCTBMNA HanpaB/ieHbl A5 MOJy4YeHUs Kakoro nmbo pesynbTtaTa 1
Ha3blBalOTCA caenkamum. Ho He BCe AeNCTBUA NPOU3BOAATCA C Lesblo NoJly4YeHus
pe3ysbTaTa, Tak Ha3blBaeMble pUANYeCcKne nocTyrnku, He UMET BblllenepevyncieHHbIX
XapakKTepUCTUK, 3TO HaNpmMMep, HaxoXX4eHne Knaga, CoKpoBuLL, Haxoaka Bewen. Ans
TOro 4Tobbl NpaBoMepHbIE AencTBUE NpeobpasoBaTb B NpaBOBbIe NOCNEACTBUA
cybbekTaMum rpax4aHCKoro npaea, A40JI>KHbl MPON3BECTUCH B 3aKOHHO YCTaHOBJIEHHOM
rnopsgke, B OCHOBHOM B MMCbMEHHOM BMAE, N MHOrga Npu perncrtpaunuv B
rocyapCTBEHHbIX OpraHax.

HekoTopble caenkyn MoryT 6biTh COBEpPLUEHbI B YCTHOW (hopMe, KaK NMpaBuio 3To bbiToBbIE
caoenkn He 6onbLIOro 3HavyeHuns. MHorga nMcbMeHHble U HoTapuasibHble COeNKN
Heob6xoAMMO coBeplUaTb, A8 TOro, 4Tobbl 3TV onepaunmn 6biM 3aUKCUPOBaHbI A1
CTabunbHOCTY rPakgaHCKOro N YCTOMYUBOCTY rpakaaHckoro obopoTa, nx ukcaumm,
0cobeHHO Korga Takue caesnku NnponsBoasTcs B 6onblinx MacwTabax nam BaXKHbIX
NenoBbIX NnpeanpuatTusx. Ons npuMepa, NoKynka KBapTupbl TpebyeT ee peructpauus B
roCcyapCTBEHHOM yUYpexxAeHUW, Tak e Heobxoanma durkcaunsa B ornpeaeneHHbIx
opraHax pe3ysibTaTbl UHTENNEKTYasIbHOW AeATEeNbHOCTU, AN UKCaLMN CBOUX MPaB Ha
Hee.

COenkm Kak OCHOBaHUA 019 BO3HMKHOBEHUSA NpaB 1N 06593aHHOCTEN, B HEKOTOPbIX
3aKOHax obnekatTca B hopMy TakKMxX OENCTBUN KakK MoJ14aHmne, 6esnencTeme un
yKJIOHeHwue. [2] Hanpumep, B n. 3 cT. 158 'K Mosi4aHMe ABNAeTCS BbiAB/IeHMEe BON 1L
MPOW3BECTU CAENKY, TOJIbKO B onpefesieHHbIX CUTyaunsax, KoTopble perjiaMeHTUPOBaHbI
3aKOHOM MM B3aUMHbIM cOrjiacnem CTopoH. B cT. 540, n. 2 cT. 621, cT. 999 n gpyrunx
CTaTbAX eCTb UKCaUMAa TOro, 4TO MoJIHYaHMe NPUBOAUT K MpaBOBbIM NocnencTemsam. Ho
AaHHbI BN CcOrslacme Ha NpaBoBOe NocaencTBMe He pacnpocTpaHeH 4acTo BO



n3bexxaHme HENOHATHOCTUN N HeonpeaesIeHHOCTU B rpakaaHCKoM obopoTe, n co3aaBasio
Obl MHOIO TAXXeJsbIX U HUKYEMHbIX CMNOPOB. B HEKOTOpbIX cTaTbAXx K PO, Hanpumep, CT.
cT. 16, 51, 723, 1099 B npaBoByto hopMy obnekatoTca onpenesneHHble 6e30encTBns Kak
yK/ioHeHune. O 6e30encTBMM Kak NMpaBoBOM NOCNEeACTBMM HET npasuia obuiero
XapakTepa, eC/Zin TOJIbKO OHO He Bblpa>XeHHO B CTaTbAX HOPMaTUBHO MPaBOBOro akTa.[3]
B opyrux cny4dasax, noeegeHmne cybbekTa rpak4aHCKoro npaBa MOXXET Bblpa>kaTb €ro
»XesfaHne ans BO3HUKHOBEHMSA Kakunx Nmbo npaBoBbIX NocnencrTemax. [laHHoe nosegeHue
Ha3blBaeTCA B rPa>kJaHCKOM rnpaBe KOHKJ/IIOLEHTHbLIM AeNCTBUEM U perJaMeHTUpyeTcs B
HeKOoTOopbIX CTaTbax K PO, Hanpumep, n. 1 cT. 182, cT. 498, cT. 574, n. 2 cT. 1153.
Takme KOHKJIIAEHTHbIE OENCTBUA MOXXHO NMOKas3aTb Ha TakKUX CNy4asax Kak rnepenada
KJO4en 0T KBAapTUpPbI, OTFPYy3Ka ToBapa NOoKynaTesto, oXXnagaHue B o4epenun.

1.2. AKTbl rocyaapCTBEeHHbIX OPraHoOB U OpPraHoB
MECTHOro caMoynpaBJieHUA KakK lopuaundyeckue pakTbl

AKTbl roCyapCTBEHHbIX OPraHOB M OpraHoB MeCTHOro caMoyrnpaB/ieHUs Kak
topungnyeckue gakTbl, 6blin B 0CHOBHOM BocTpeboBaHbl BO BpeMeHa CCCP npwu
pacnpocTpaHeHNN NJIaHoOBOM 3KOHOMUKW NPU HaYalbHOM Pa3BUTUN FPa>KgaHCKOro
obopoTa Ha BCex ero CTyneHsax, B Halwle BpeMsa AaHHble opuandeckune pakTbl yTpaTuan
CBOIO aKTYyaJIbHOCTb, HO MPUCYTCTBYIOT B onpefeneHHbIX 3KOHOMUYEeCKuX cepax
rocynapcTsa

FocynapcTBEeHHbIE OpraHbl YNOJIHOMOYEeHbl 0TKa3blBaTb B OCYLLECTBJ/IEHUN N 3aKH0YEHUN
HEKOTOpPbIX BUAAX FPa>K4aHCKO-NPAaBOBbIX CAENOK, €CNIN 3TN CAesIKU BeAyT HapyLeHnun
H6e3onacHoOCTK, NpegnosiaratloT BO3MOXKHOCTb NMPUYNHEHUS Bpeda 300P0BbI0 rpakaaH, n
pa3pyLUeHNIo Mpupoabl N KyJbTYPHbIX LEHHOCTAX, 4TO pernamMmeHTupyetca n. 3 cT. 1 MK
P®. Hanpumep, Takon oTKa3 persnaMmeHTmpoBaH B nogn. 3 n. 1 cT. 202 NK: oTcpoyka no
peweHunio MNMpaButenbcTBa PO ncnosnHeHnsa obssatensCcTs (MopaTopun).

Pe>XnM nosib30BaHUSA roCy4apCTBEHHOM U MYHULMMNAbHOW COBCTBEHHOCTU TOXE
pernaMmeHTUpyeTcss HOPMAaTUBHO MPABOBbLIMN aKTaMW, FOCYAaPCTBEHHbIX U
MYHWLMNANbHbIX OPraHn3aumnin, B KOTOPbIX MO CBOen npupoae npeobnagaetT KOMaHAHbIN
MeTof, N KOTOPble MOrYyT KOMaHA0BaTb LIS IMU IOPUANYECKMX OpPraHM3aUnin, KoTopble
NOAYUHEHbI UM. MOryT ynpaBnaTb UX MaTepUaNbHbIMU aKTUBAMN U NPUKa3biBaTb MM Ha
KaKuX yC/I0BMAX OpraHmM3aumm MoryT BbIMOJHATL CBOW 3a4a4uM U Lenn, NoCcTaBnATb
NPOAYKLMIO, N OKa3biBaTb YCyru.



anIMepOM KOMaHAOHOMo Metofa aktaMum AKThl rocyagapCtBeHHbIX 1 MYHULUWMaJIbHbIX
OpraHoOB MOXET MNOCJIYXXUTb BblaeJsieHne rpa>XgaHnHy KBapTuUpbl Kak 06a3aTenbCTBO MO
npeanocTtaB/1eHNIO KBapTuMpbl, B T€X AOMaX rae BO3MOXXHO 3aKJ/IIOHYNTb OOroBOP
counanbHOro Hamma KBapTupbI[4]

C HepjaBHero BpeMeHun NosiBUINCh N Takue aKTbl FOCYAapCTBEHHbIX OPraHoB
rpa>k4aHCKO-NpaBoBOM Chepe, KoTopble obA3aTesibHbl 419 CTOPOHbI K KOTOPbIM OHU
HarnpaBJ/leHbl, KaK pelleHNss aHTUMOHOMOJIbHbIX OPraHoOB, KOTOPble COo34aHbl A4
npece4yeHns HefoOPOCOBECTHOMN KOHKYPEHLUNN, N NpecevYeHns MOHOMOIMCTUYECKON
[esaTeNbHOCTN KOTopasa HeceT Bpen ANF rpaaaHckoro obopoTa rocygapcTtsea. Takume
CcunoBble NpeanncaHnsa aHTUMOHOMOJIbHbIX OPraHOB NPUHUMAIOTCA U HAaNPaBAATCA AN
NCNoIHEHUSA MO B0IbLWOMY CAEKTPY CUTYyaUUn O CUJIOBOM PacHIEHEHNID KOMMEPYEeCKUX v
Apyrmnx opraHusaumin, o6 npenoTepalleHnin 4OroBOPHbIX OTHOLUEHUN MexXxay
XO3ANCTBYOLWMMN CyDbeKTaMn KOTOpble MOryT HaHEeCTN Bped. Tak )Ke OCHOBaHUSAMU AN
npeobpa3oBaHUin NpaB U 0b6a3aHHOCTEN rpa>KgaH MOryT BbICTynaTb CyaebHble pelueHus,
KOTOpble BbIHOCATCS NO rpakaAaHCKuM genam. Hanpumep, npusHaHmne nuua 6e3secTHo
OTCYTCTBYIOLWMNM, pacTop>XeHune bpakun, pazgeneHme nmyliectesa Mexay boisLimmMmn
cyrnpyramu Ha oCHoBaHun cynebHoro peweHus, nan cypgebHble peweHns no
npennoroBopHbIM cropamMm, B csiyqanax obsizaTenbHOro TpeboBaHMs 0 3aKJo4YeHne
norosopa Ans CTOPOH (CT. CT. 445, 446 TK).

1.3. HenpaBoMepHble lOpuanYecKme nencTema

HenpaBoOMepHbLIMU LOPNONYECKUMU OENCTBUAMU B FPakKAaHCKOM 3aKOHO4aTesIbCTBE
ABNATCHA HAaHECEeHUS Bpeaa 4y»Xom COBCTBEHHOCTU U JIMYHOCTU, YTO UMEHYeTCS Kak (r.
59 IK), n B 3TOM cniy4ae y rnocTpagasLuero rnossaseTcs npaso Ha Bo3MelleHne
NOJIy4YEHHOr o Bpefa u HeocHoBaTeNbHoe oborawleHne 3a c4eT gpyroro yenoseka (rn. 60
K), npoTneBonpaBHO NpuobpeTeHHOEe BUHOBHbLIN OO/ KEH BOSMECTUTb NOCTPadaBLUEMY.
Mpwn 3TOM HaAo 3HaTb 4YTO He BCerga NpuYnHeHne Bpena opyroMy ectb NpoTMBONpPaBHoe
nencTteme. He komneHcmpyeTca Bpen KOTopbin bbi1 HAHECEH MPaBOMEPHbIMU
OencTBMUAMU, Hanpumep npu BbicBoboXxaeHne nocTpagasLllero u3 aBToMmobung npu
aBapun. Tak e He NnoasexnuT KoMNeHcauum spen, Kotopbin 6bi1 NponsBeadeH npu
Heobxoanmonm obopoHe, 6e3 npesbilleHNs ee Nnpenenos cT. 1066 MK PO.[5]

HenpaBoMepHbLIMU LOPNONYECKUMU OENCTBUAMUN MOTYT BbiTb MPOTUBOMpPAaBHbLIE AENCTBUSA
OpraHoOB rocygapCTBEHHOM BIACTU U NX CAY>XaLLnX, WIN UX HeNpaBoOMepHoe
be3pencteune. Takne gesHme pernaMmeHTmpyrTcsa cT. 16 'K PO 1 Ha3biBalOTCA



HE3aKOHHbLIMWU N OO0JIXKHbI ObITb KOMNEHCUPOBAHbLI, YTO onpeaenseTca B cyaebHom
nopsiake.

1.4. CoObITHA KaK lopupudeckue pakTbl

CobbITnS B rpa>KaaHCKOM 060poTe 04eHb MHOroobpa3Hbl 1 B OCHOBHOM 3TO pa3/inyHbIe
KaTak/M3Mbl MPUPOAHOIro XapakTepa, BpoAe no)kapa uam cuiabHom bype u Tomy
nonobHoe, B rpa>x4aHCKOM 3aKOHOL4ATENbCTBE UX OTHOCAT K HEMPEOo40JIMMOW CUII0N,
nnn hopc-Ma>Kopom. Tak e 3To MOryT BbITb U HE NpUpoAHbIe ABNEHUS, HanpuMep,
BOWHa MM NEpeBOPOT roCcyAapCTBEHHbIN, N cMepTb YenoBeka. OCHOBaHNAMN HEKOTOPbIX
TaKux COBbITUI ABNAETCS CaM YEJIOBEK, HO 3TO COObITUSA, TaK KakK U3MEHSTCS
HernoAB/IaCTHO, N CYLLECTBYIOT BHE 3aBUCMMOCTU, OT MPUYNH KOTOpPbIE UX MOPOANN.[6]

CobbITKSa MOryT BAUATL Ha NpaBa rpakfaH B pa3/IM4HOW CTENEHN UCX0as U3 UX
pernaMmeHTaunmn B 3akKoHe. CobbiTns MOryT co3faBaTh NMpaBa, HaNnpumep, CMepTb
yenoBeKa UM YHUYTOXXaTb 0693aHHOCTK, HanpuMep, pa3Bog cynpyros. CobbiTns moryT
npeobpa3oBaTb cogep>kaHme npasa (Hanpumep, ocBoboXXAEHME OO/IKHUKA OT
OTBETCTBEHHOCTU Nepen KpeanTopoMm B LLeSIOM NN ero 4acTu cornacHo cT. 401 TK PO.
NHorpa Heobxoanmo hopMasibHOE NoATBEPXKAEHME CODObITUN CO CTOPOHBI
onpeneneHHbIX OpraHoB, HaNpMMep TOProsBown nanaThbl.

Henas BbIBOALI MO F/1aBe MOXKHO CKa3aTb, YTO KOHCTPYKLUUA OENCTBUSA FParKAaHCKOro
npasa, B ToM, 4T06 gaBaTb cybbekTaM nmyLecTBeHHoOro obopoTa, NpPaBoCNoCObOHOCTb U
NnpaBoCcyb6bLEKTHOCTb M HageeHNn NX NPaBOBbIMU MeToAaMN A8 peann3aumn AaHHbIM
um npas. Npn 3TOM NPUCYTCTBME HOPM rpakgaHCKOro 3aKkoHo4aTesIbCTBa, 3TO He
Hann4ue npaB 1 06593aHHOCTEN YHAaCTHMKOB NMyLLL,eCTBEHHOro obopoTa. Hy>KHO eLe
nosiBIeHMEe CreumnanbHbIX XN3HEHHbIX 06CTOATENLCTB NPU3HABAEMbIX 3aKOHOM,
CPOPMYINMPOBAHHbLIX KaK lopugndeckme paktbl. Bo B3aMMOCBA3M C HOPMaMy NpaBa OHU
CO34atl0T NPaBOBON pe3ynbTaT, KaK BO3HUKHOBEHWE, U3MEHEHMe NN NpekpalleHne npas
n oba3aHHOCTEN.

2. Opuanyeckme pakTbl: CYLLLHOCTb U UX
Knaccupukauumsa

2.1. MNoHaTHe lopuanYeckKkux (pakrtos



FOpnanydeckme pakTbl 3TO CHOPMYIMPOBAHHOE OBYMS C/IOBAMM - OCHOBaHUA
BO3HWKHOBEHUS, N3MEHEHWNS N NPEKpPaLLEHNS MPaBOOTHOLLEHNS Ha3blBalOTCH
topnanyeckumm paktTamu. KOpugmnyecknmm hakTamm ABASIOTCA T€ XU3HEHHbIE CUTYaL N
KOTOPbIMU 3aKOH ornpefenseT BOSHMKHOBEHWE, U3MEHEHME NN NPEeKpaLleHne
NPaBOOTHOLLUEHUNA.[7]

FOpuanyeckme pakTbl, 3TO UMEHHO Te XXN3HEHHble 06CTOATENLCTBA KOTOPbIE MOXKHO
persaMeHTUpPoBaTb MPU NOMOLLM HOPMATUBHBIX aKTOB, C MOMOLLbIO KOTOPbIX HOPMbI
npaBa onpenenstoT Te UK UHble puandyeckme nocneacTeus. NMpu BOSHNKHOBEHUN
Pa3/INYHbIX IOPNANYECKMX PAKTOB BO3HMKAET He TOJIbKO yYacTue cybbekTa npasa B
OTHOLLUEHNA peraamMeHTUPOBaHHbIX MPaBOM, HO TakK »Xe U NpnobpeTeHnn nnn cosgaHme
NPaBoCYyH6bLEKTHOCTU. TO MOXKHO MPOUJIIIOCTPMPOBATL Ha TakoM npumepe. Mpun
POXXOEHUN YesIoBEKA Y HEro BO3HMKAET rpakaaHCTBO U C/IeACTBUE 3TOro Tak XKe 1 ero
NpPaBoCcnocobHOCTb, TakK XXe NPaBOBON CTaTyC rpakaaHnHa MOXXeT ChopMUPOBaATLCS MpU
NoJIyYeHUN UM Fpa>KJaHCTBA roCy4apCTBa, B OTHOLIEHUN LOPUANYECKUX JTNLL UX
NpaBoCcnocobHOCTb BO3HUKAET C MOMEHTa peructpaumnm B opraHax ®PC. Ucxoas ms
3TOro, MOXHO cAenaTb BbIBOA, YTO lopuanyeckme pakTbl HE TOJIbKO CO34al0T
BO3HUKHOBEHME, N3MEHEHME 1 NpeKpaLlleHne Kakoro mbo NnpaBoOTHOLLEHUS, HO CaMO
NeCTBME NPAaBOOTHOLLUEHM YAaCTO ABASAOTCA CNeACTBUEM IOPUANYECKMX (DAKTOB.

CaM TepMUH topmnanydeckmne aktbl 6bi1 co3naH NnpasoseaoM CaBuHbA. 10 3ToMy nosoay
repmMaHCckun rnpasoBen MaHUHI, B cBOEM Hay4HO Tpyae «Cncrema CoBpeMeHHOro
PUMCKOIO npaBa» BbICKa3aJs, YTO LOPNANYECKUMU haKTaMn ABAAIOTCS cobbITnS,
Bbl3blBalOLMe BO3SHUKHOBEHME NJIN OKOHYaHMe NMpaBoOOTHOLWEHUSA. Tak e PoCCUNCKMn
npasosen O.C. Modhdpe[8], koHCTaTMpoBas, 4To CaBMHbA co3aaTeslb TEPMUHA
«topugnveckmne pakTbl», HO NPU 3TOM eLle NMULET, YTO pacluMpeHne 3Toro TepMmnHa ctan
yepes BXOXKAEHME B HEr0 TEPMUHA «NpaBoHapyLweHue». A. Typ B cBoux paboTax nucan o
CJIOXKHOM lOpuan4YecKkoM pakTe Kak npenBaputenbHoe gencrene, E. 3ekkenb rosopuin,
4TO topuanYeckuin hakT 3To Npoobpas AeNCTBUA. IBOOLNA TEPMUHA «IOPUANYECKUN
akT» (B. KocTec) cTana ero BnaeTb 4epes Nnpu3My noctpoeHns obuien cncremsl
topnanyeckmnx akToB, KOTOpble MPUHNUMAOTCA Kak 06CToATeNbCTBA, MMELMe
lopuanYeckoe 3HavyeHne B cpepe 4YacTHoro nybam4yHoro npasa.

B Halle BpeMs NpaBoBebl U3y4aloT puanyeckme gakTbl, KaK CaMOCTOATE bHbIE YacTu
NMPaBOBOW peasibHOCTU, @ TaK Xe 1 Yepe3 KOHCTPYKLNIO NPaBOBOr0 PerynpoBaHus
06L1eCTBEHHbIX OTHOLLEHWUIA. B 3TOM cny4vae hopMupyeTCs 0OANHAKOBLIN Noaxon B
NHTepNpeTaLnmn NOHATUS pUaNYecKux akToB, X MecTa B NpaBe, N UX 3HAYUMOCTb
Nnpw perympoBaHnmn obLLEeCTBEHHbIX OTHOLLIEHWA.



O.A. KpacaB4mMKOB[9] rOBOPUT, 4TO topnanyeckme (pakTbl 3TO COObITUSA CyLLEeCTBYOLLEN
ONEeNCTBUTENIbHOCTU, NMPUN KOTOPbLIX Y HOPM NpaBa BO3HUKAIOT lopunanyeckme nocnencreuns,
a UMEHHO BO3HUKHOBEHWNE, N3MEHEHNEe rpaK4aHCKUX NMpaBooTHOLWeHWN. [pn nomoLm
topuaAnYecKuX PakKToB OCYLLECTBAATCH NpennocCbiyIKkaMn BO3MOXXHOCTb BO3SHUKHOBEHMS,
N3MEHEeHMS NPaBOOTHOLIEHW B peasibHOCTb, rae cybbeKT peryampyemoro rnpasom
OTHOLLUEHMA feslaeTcsa CBSA3aHHbIM NpaBaMum 1 06a3aHHOCTAMMN.

C.C. AnekceeB[10] nuLweT, 4YTO lOpUAnNYecKme PakTbl 3TO Te TOYHbIE XXU3HEHHbIE
obcTosaTenbCTBa, NP NOMOLLN KOTOPbIX MPAaBOBble HOPMbl UHTEPNPETUPYIOT
BO3HWKHOBEHWNE, N3MEHEHNE U NpeKpalleHne npaBooTHoWweHnn. KOpngnyeckmne akThbl
ABNIAOTCA 0O beAVHSAIOWNM 3/1IEMEHTOM, MeXy ornpefesieHHbIM NPaBoOTHOLLEHNEM U
HOPMOW NpaBa, TOT MeXaHN3M KOTOPbI NPOBOAUT HOPMbl OO BEKTMBHOIO NpaBa B
nencreue.

B.b. NcakoB[11] 06bACHSAET, 4TO OCHOBHAA PYHKLNSA KOTOPYIO BbIMOJIHAOT lopuanyeckmne
(paKTbl B MPaBOBOM pPerysiMmpoBaHNn 3TO rapaHTUA BO3SHUKHOBEHUSA, NU3MEHeHUs,
rnpekpawieHnsa NpaBoOTHOLLUEHUA.

C.®. KeyekbsH[12] FOBOPUT YTO lopuandeckme akThl BCErga ABasioTCS yCI0BUAMU
OCyLLLeCTBJIeHNA HOpPM MnpaBa. Ecnn HopMbl NpaBa yHOAAMEHT NPaBOBOro
pPeryanpoBaHuns, To lopuanyecknin GakT - nepenaTymK NMpaBoBOM SHEpPruu.

Ienas BbIBOAbI MO F1aBe MOXKHO CKa3aTb, YTO HAX0XAEeHMe N A0Ka3aTeNIbCTBO
lopnanYeckux akToB, 3TO OCHOBHas Lesb paboTbl Ka)kaoro opucTa. B
NPOTMBOMONIOXKHOM CJly4ae HEBO3MOXXHO TOYHOE MCMOJIb30BaHWE 3aKOHa, U
COOTBETCTBEHHO OXpaHa U perjiameHTauun rnpas lopuandeckux n Gusnyecknx nuy,
COrslacoBaHMe BOMNPOCOB B CMOPHbIX CUTYaLUSX, MPUBJIEYEHME K lOPUANYECKON
OTBETCTBEHHOCTW.

2.2. Knaccudpukauua iopuagundyeckux pakrtos

FOpuandeckme hakTbl pacnpenensatoTcs No KJAacCUPUKaUMOHHbIM KPUTEPUSIM Ha
HEeKOTopble BUAbI

Mo BOSIEBOMY COCTaB/IAOWEMY OHM pacnpenensatoTcsa Ha cobblTna n gencTemna.[13]

CobbITUSMU ONpenensoTCsa Takn BHELLHNE OeACTBUSA KOTOPble, KOTOPbie COBepLUatoTCs
NMOMUMO XXelaHNA YesloBeKa, HarnpuMmep poXXaeHne n cMepTb, 4OCTUXXKEHME NOJSTHON
[.eecrnocobHOCT, pasnyHblie OPC-MaXKopbl U Tak ganee. X opuanyeckunin Bec 3aBUcuT



OT UX BO3eNCTBME Ha 0bLEeCTBEHHbIE OTHOLUEHUS. DTN ABJIEHUS HE noAnatoTCs
KOHTPOJIIO, U MO3TOMY UX pPeriaMeHTaums npaBoM HE MOXXET AaBaTb UM Takue
HanpaBJIeHNS KaK NPOTMBOMpPAaBHbIE NN MPaBUJibHbIE. PO HUX MOXKHO CKa3aTb YTO, OHU
SBNAOTCA KaTa/M3aToOpoOM A1 NPaBOMepHbIX AeNcTBuUiA. Hanpumep ecnm noamn
>XEHWINCb, TO Y HUX BO3HMKAIOT HOBble MpaBa 1 0653aHHOCTN, TakK Kak cobnogeHmne
HOPM CEMENHOro 3aKoHOoA4aTeNbCTBA B YacTW NpaB 1 0683aHHOCTEN Cyrnpyros, 3TO
OTHOCMTCS K KaTeropusiMm AencTBusl, HO €Cnn OfNH U3 CynpyroB ymMep, TO Yy APYyroro
BO3HWKAET MNpPaBO Ha COBMECTHO Ha)XUTOEe MMYLLECTBO, 3leCb CMepPTb SABNAETCSH
OCHOBaHWEM [OJ1 MpaBOMEpPHbIX OENCTBUIA Cynpyra, U Tak nanee.

3 BbllLenoKa3aHHOro NpuMepa MOXXHO caenaTb BbiBOA, YTO AENCTBUSA 3TO aHTUNOL,
CcobbITUN, TaK Kak AEeNCTBNSA 3TO BOJIEBAsA peakLMsa YesloBEKa, 3a KOTOPYHO OH
OTBETCTBEHEH.

[lencTBUA Kak BONEBON aKT MOXET OblTb MPaBOMEPHbLIM 1 HEMPABOMEPHbLIM, YTO
periaMmeHTupyeTcs HOpMaMn 3aKoHO4aTeNbCTBA.

NMpaBoMepHblie 4ENCTBUA KIacCUPULNPYOTCA NCXOAS U3 BONM JIIOAEN COBEPLLUMBLUNX UX.
HdencTtBue, KOTopble ObIIN CO3AaHbl C LENbI0 MOYYEHUS IOPUANYECKOro pe3ysbTaTa
ABNAIOTCSA IOPUONYECKNMUM aKTaMW. Hanpumep, perncrtpaymnsa 4orosopa Kynam-npogarku
KBapTUpPbl OpraHax perncrpaynm, pasnyHble NOCTAaHOBIEHUSA N peLleHNs Cya0B,
pernctpauns bpaka n apyrue 3adKCMpoBaHHbIE HOPMATUBHLIMU U HE HOPMATUBHbLIMU
aKTaMu 0encTBus.

FOpnanyeckme NOCTYNKW, 3TO AEACTBUSA pe3ysibTaT KOTOPbIX B t060M cryyae byneT
Bblpa)aTbCsl B BUAE IOPUAMNYECKOr0 CeacTBUsA. Hanpumep, HanncaHne KHUru, nam
HaMMcaHne KapTUHbI, CO3aHMe HOPMATUBHOIO akTa. MOCTYMNKM OT/INYAOTCS OT
IOPUANYECKUX aKTOB, TEM YTO MOCTYNKN MOryT BbITb MPOU3BEAEHbI OFPaHNYEHO
1eecrnocobHbIMY NN HEBMEHSIEMbBIMU W BCEraa UMelT PpUANYeCcKnin BeC He3aBMCUMO OT
XKenaHusa nua CoOBepLUMBLLEro UX.

FOpnandeckme NOCTYNKN MMEIT onpenesieHHoe KOJIMYeCTBO U X BeC A1 Co34aHnSA
MPaBOBbIX OTHOLLUEHNI NMeeT rpaHunubl. OHM CyLEeCcTBYO TONIbKO B 0bnacTu roe npasy
be3pa3snmyeH cam xog Tpyada (Hanpumep, caMo AENCTBME HANUCAHUA KHUTN), N
N3MepeHNaMU NMpn NMOMOLLN KOTOPbIX AeslaeTcsa gencTeme (K npumepy, Haxonka)[14].
FOpnondeckme akTbl MOXXHO Oe/INTb N0 pa3inyHbIM rnpusHakaMm. OanH N3 BECOMbIX, 3TO
onpeneneHme nx Kak ogHOCTOPOHHME N ABYCTOPOHHME. OAHOCTOPOHHUI aKT, BCcerga
co3paeT pe3ynbTaT 6e3 xenaHua apyrmx cydbbekToB (Hanpumep, 3TO AapeHune, nim
onpeneneHns cyaa, agMMHUCTPATUBHbLIN WTPad). K 3TUM XXe akKTOM NMPUYnCcaatoTCs



NINYHble OENCTBMSA OAHOI0 N3 CTOPOH NMPaBOBOro OTHOLUEHMSA MO peasn3aunm CBOUX Npas
n obs3aHHOCTEN (Hanpumep, TpeboBaHUA BbiNONHEHUA 06a3aTeNbLCTBA, CoraalleHne
aKTOM rocygapCTBEHHOW BNacTu, U Tak panee.

B ABYCTOPOHHUX aKTax HeobXoANMO B3aMMHON CONIMOAPHOCTU MeXXay OBYMS
cybbekTamm, Nnpy 3TOM 3TO B3aUMHOe eanHoayLLIne AO/HKHO BbITb 3a(pUKCMPOBaAHO B
OOHOM [IOKYMEHTe, KOTOPbIN Bbi3blBaeT OA4HO pe3ysbTaT Asa obonx cybbekTos
(HanpuMep, TPYLOBOW A0OroBOpP, 3aKJIl0YEHME napu, Wi NnoapaaHbIA OroBoOp, U Tak
nanee).[15]

2.3. CocTaB ropuandYecKkux paKToB

NMoHATME haKTUYECKOro CoCcTaBa 3aKJlo4aeTCsa B TOM, YTO A0JI>KHA ObITb B3aMMOCBA3b
HECKOJIbKUX DaKTOB, KOTOPbIE CO34A0T UM 3aKaHYUBAIOT NN TPAHCHOPMUPYIOT
rnpaBoBble OTHOWeEHNA. Hy>XHOoe onpeaeneHne hakTMYeCKoro coctaBsa, KoTopoe, SBUJ10Cb
OCHOBaHMEM A1 U3MEHEHUS, MPABOBOIro OTHOLWEHUA ABNSAETCA HeobXxoaAnMbIM AN
PaKTU4YECKON LLEHHOCTMN.

PaKTN4YeCKNUM cocTasB 4acTo pUnKCMpyeTcsa 3aKOHOM TOYHO, C pacnpeneneHmem Bcex ero
cocTasngawwmx. Hanpumep, ong BCTynJjeHNa B HacnencTeo HeobxoanMa B3aMMOCBA3b
HEeCKOJIbKNX IopnagndeCcKmnx akKToB pa3HbIX Mo cBoOen npmpoane, TakKnx Kak 3aKOHHOe rnpaso
1N BONIen3bsABNEHME HacnengoaaTens, AeecnocobHoCcTn, xenaHue MPUNHATbL HaC1eaCcTBO U
Tak ganee). Takme cocTaBasowme goKHbl 6bITb TOYHO periaMeHTUpPOBaHbLI
3aKoHOO0aTeJIbCTBOM, B O6paTOM CcnyyHae B Hacs1ieacTtBe 6yJJ,ET OTKa3aHo. Hanpumep, ecnm
nnuo He aBNdAeTCcA poaACTBEHHMNKOM, TO OHO HE MOXeET ObITb HaCNEeAHWUKOM MO 3aKOHY.

Tak »Ke CyLecTBYIOT (pakTMYeCKNEe COCTaBbl, B KOTOPbIX €CTb COBOKYMHOCTb 06LLINX
YyacTen. Hanpumep, npuynHa ans cHoca 34aHus (3TO ero BETXOCTb M OMAaCHOCTb UK
Hey3aKOHeHHOe CTpPoeHMe C HapyLleHne rpafoCcTpouTesbHbIX HOpM). 151 TOro 4To 6bl
npoaaTb KBApPTUPY rAe eCTb HECOBEPLUEHHOIETHUIA COBCTBEHHMK AOJIKHO BbITh Hann4mne
NPYroi NoOKYNaeMon KBapTupbl FAe YyC/I0BUS NPOXXMBAHNA HECOBEPLUEHHONETHEro byayT
nydlle Yem B NpoaBaeMo KBapTUPE, NPOJIOHT MPOBaHHbIE CPOYHOIO TPYAOBOIro
J[lOroBopa, 3TO NpoAosixKeHne paboTHUKA 1 Aanee BbINMOJIHATL CBOKO paboThl C cornacus
paboTonaTens. Takue obuine hakTU4eckmne cCoCTaBbl HY)XHbl TaM, MHOIO Pa3JINYHbIX
(hakToOpOB, pernaMeHTaUnsa 3aKOHOM KOTOPbIX Obl yTs>xenunno bbl 3aKOHOAATENbCTBO.

Mpwn paccMoTpeHnn pakTNU4YeCKOro coctaBa, BO3HMKaeT BOMpPoOC O I'IpaBOBOIZ Ba>XHOCTU
Pa3/IN4HbIX ero YacTen. Hanpumep, 4YacTamMm pakTM4eCKoro coctaBa MoryT ObITb YacToe



HapyLleHne paboTHNKOM TPYAOBOro pacnopsigka 4To B COBOKYMHOCTM NMPUBESIO €ro K
YBOJIbHEHUIO, XOTHA MO OTAENLHOCTU Takne HapyLleHns 6biim 66l HebonbLNMNK
ANCUMMNIMHAPHBLIMX NPOCTYNKaMMU.

NHorga cobbiTnsa nnu gencTemsa MoryT 6biTb HE OCHOBaHME A1 MOPOXXAEHUSA
topnanyeckmnx NocneacTBmm, HO CaMn NPeacTaBNAT U3 ceba puandeckune cobbiTns.
Hanpumep, NOCTOAHHOE MoJsly4YeHne CTYAEHTOM MOJIOXKNTESNIbHbIX OLLEHOK He ABNAETCS
TEM OCHOBAHMEM YTO OH AOJKEH 3alUnWaTh ANMAOM, HO MOXET bblITb 0CBOOOXKAEH OT
dK3aMeHOB A5 nepexona Ha gpyromn rog obyyeHmna.[16]

Tak »xe 6biBaloT CobbITUSA, KOTOPbIE CO3[a0T «NepBOHaYasibHble» NpPaBOBble Pe3ysbTaTbl
(Hanpumep, NpeaBapUTeNbHbIA A0roBop 06s3bIBaeT B NOCAEACTBUN 3aKI0YEHUS
OCHOBHOIO JOroBOpPa W €ro perucTpaunmn), N3 Takoro npeaBapuTesbHOro 4orosopa
BO3HMKal0 3aBUCUMOCTb AJ151 3aKJIl0O4YEHUS OCHOBHOIO AOrOBOPa, B3ATUE NUMOTEKM
noApa3syMeBaeT HanoXXeHne obpeMeHss Ha KBapTUPY B NMoJib3y 6aHkKa, B TakMx Cay4dasx
BO3HMKAlOT NpaBoOBble NMpaBa 1 06513aHHOCTN.

30eCb rOBOPUTLCA YTO TakKMe «MNpaBoOBble CBA3AHHOCTU» Ba)KHbl /11 onpeneneHuns
«HEOKOH4YEHHbIX MPaBOBbIX OENCTBUN» N NX OTAMNYME OT HEOBXOANMBIX ONS CTOpPOH
obsa3aTenbCTB, npum 3akKJjro4eHnM OCHOBHOIoO A0roeopa, HO He roBOPAT O HaJIN4YUN 0cobbIx
nocneacTBUin, HE ABASIOLWNXCSA npasamMnm nJjin oba3aHHOCTAMMN.

Ins co3gaHns lpUANYECKUX pe3ysibTaToB B onpeaenéHHbIX MOMEHTAX Ba)KHO, He
TOJIbKO CaMu COBbITUS B HAIMYUKM, HO 1N NOA03PEHME O NOABMBLUNXCS aKTax, No
APYroMy npe3yMnumnum. 3To MOXKHO NPOCAeinTb Ha TaKoM NpuMepe, Npu3HaHue
yMepLUnM Yyepes 6 MecsiLeB rnocse Takoh CUTyaunm Nnpoaos»KMTeIbHO B KOTOPOW OH Mor
NormbHyTb, HaNpMMep He HallM Teno B Mope nocsie KopabnekpylieHns. Ho B JaHHOM
cny4dae, NpesyMnunsa He aBisSeTCS puandeckum GakToM, ee MOXXHO Ha3BaTb Kak
«Moao3peHne Ha haKkT», NpeanosioXKeHne, 4To Oblal hakT cMepTu Npu KopabnekpyLueHun
n ToMy nogobHoe. Ecnm Takoe nomo3peHne Ha pakT He byaeT 3akpensieHo unmn byneTt
OMpPOBEPXKEHO, TO BO3HUKHYT 1 onpeaesieHHble Npeobpa3oBaHns B lOpUANYECKUX
nocnencTBuUaX.

30ecb Npe3yMnumnsa aBnseTcsa Kak NpeanosioxXeHns ¢ 6onbLon gonen BepoaTHOCTU O
cy4mBLIeMcs (pakKTe, HO cCaMa Mo cebs He MPUHMMAETCA KaK KOHKPETHbIN IOPUANYECKNN
daKT.



2.4. Opuaunyeckme pakTbl B MEXaHU3IMe rpa>kaaHCKoO-
NPaBOBOro peryJimupoBaHuA

Ha3HauyeHne lopnanyecknx akToB B3aMMHO C BHEAPEHNEM UX KaK CTPYKTYPHbIX
COCTaBASAOWMX B PAKTUYECKMIA COCTAB, ABASIOTCA KOHCTPYKLUMEN (haKTOB. ITO
KOHCTPYKLIMUS HOCUT B OCHOBHOM MPaBOMNOPOXX ALY U MPaBONPenAaTCTBYOLLYIO

PYHKUMN.

FOpnanyeckoe n3yvyeHue BblTEKAET U3 U3yYeHUs PaKTOB, U onpenesieHns MakTU4eckmnx
NOJIOXKEHWUI IOPUANYECKOr0 Aesa. 3TO NPaBOBOe U3yYeHNe 0AMHAKOBO Hay4YHOMY
N3y4yeHunto, NoToMy 4To BepyT CBOE Hayasio B PAaCCMOTPEHUM CYLLECTBYOLLEN
NeNnCcTBUTENbHOCTU. M03TOMY B @aHHOW CUTYaLUN MHTEPNPETMPOBAHME TEPMMHA «(PaKT»
B (hMJI0COPCKOM MOHMMAHUW U MPaBOBO HayKe ABAAITCS BaXXHbIM TEPMUHOM A5
NPaBoOBOW LMBUINCTUKK.[17]

IMnupmnyeckas CTyrneHb NPaBOBOro No3HaHWA onpenesieHa TeM, 4HTO NMPUMEHSAITCH
akTbl. A (baKTbl, ABNAOTCA CaMbIM/ Ba>XHbIMW, B NMPaBOBOW NPaKTUKWU.

B Tpyaax B.H. CnHiokoBa[18] roBOPUTLCA O BOMHOW MHTEpnpeTaLmn opmandeckomn
NPaKkTUKW, MepBOe onpeneneHmne, 3To NpakTuUKa Yyepes hakT (aBeHne), peanbHoOro
cobbITus, BTOpoe 370 hakT (Mogens), Hanpumep, NOCTaHOB/IEHUSA CyAa, BbINMNCKA
aOMUHUCTPATMBHOIoO WTpada. YTo 66l BEPHO ONpenennTb Kakme Bonpochl Hago pewaTb
B MPaBOBOW NMPaKTUKeE, HYy>XHO BEPHO YCTAaHOBUTb B MPaBOBOW MPAaKTUKE, CNEKTP HYXXHbIX
dhakTnyecknx obCcToATEeNbCTB.

OCHOBHbIMW pacnpeneneHnsaMn Ha ABe Buaa puanvyeckmnx pakToB, ABAAOTCA cobbITUA
n nenctems. CobbiTre 3TO YTO TO, YTO HE OMNpeaesnisieTCs XeslaHNAMN YesloBeKa.
HencTBne HaobopOT BbITEKAET OT XKEJIaHUA U CO3HAHUS NNYHOCTU. [eNCTBUS MOXXHO
KNnaccmuumpoBaTb Ha NPaBOMEpPHbIE U HENpPaBOMeEpPHbIe. NpaBoOMepHbIe AeNCTBUS
COOTHOCSITCS C BOJIEN MNPABOBbLIX HOPM Yepes paspeLleHme uan coraacus npaea, npu
3TOM 3TV OENCTBUS Pa3rPaHNYMBAOTCS Ha LOPUANYECKNE aKTbl U lopuandeckmne
NocTynku. Opnanyeckne akTbl HeobxoanMsbl, 4TobbI CO3AaTb OPUANYECKME
nocnencTeus. PasnnyaloTcs opnanyeckme akTbl Kak OENCTBUSA, POJib KOTOPbIX Ha
co3ZlaHne, N3MeHeHNe NI OKOHYaHUS NMPaBOOTHOLLIEHM[19].

|'OpVI,£l,VI‘-IeCKI/IMVI NMOCTyNnKaMun ABNIAOTCA NMpaBOMeEpPHbIE NencTBus, uenb KOTOPbIX
noay4"nTb BHeﬂpaBOBOVI pe3ysibTaT, HO N3 KOTOPOIro BbiITEKAOT KakKne nmnbo nMnpaBoOBbIE
pe3ysibTaThbl. HenpaBOMeprle 0DEencTBuUA, 3TO Ta BoONe peaim3aund KOTopasd



MPOTUBOCTOUT BOJIN HOPMATMBHO-MNPAaBOBbLIX aKTOB. EC/In NpoaHanmn3npoBaTb AeNCTBUE
opugn4ecknx oakToB B cpepe UCMNOoIHUTESIbHOro NpaBa TO COorjlacHo BbiBo4aM B.O.
Ky3HeuoBa OH Ae/IUT NX Ha OCHOBHbIE NMPU3HaKN. Takne Kak ropungndeckme qakThbl
onpenenanTCcs Yepes akTbl UCMOJIHUTENIbHOIO NMPOU3BOACTBA, AaJlee UX uesb, 3TO
Co3[aHune, U3SMEeHeHne NN 3aKaH4YMBaT UCMNOJIHNTESIbHbIE MPaBOBble OTHOLLEeHUS,
nasnee 3Tn pakKTbl MOABUINCHL B oNpeneséHHOM CerMeHTe noaBaacTHOr0 NCMOJIHEHNS
cynebHbIX peleHnin n NOCTaHOB/IEHNI CYA0B U APYTrMX roCyAapCTBEHHbIX OpPraHoB.
FOpunanyecknmm paktaMmm B 4aHHOM MNPOM3BOACTBE 3HAYaTCA MOCTYMNKN Pa3HbIX
cybbeKkToB Ha BCeEX ero ctagusx.

HencTBue opnanyecknx akToB B chepe NCNOSHUTENbHbIX MPaBOBbIX OTHOLLIEHUNAX
onpenensaTCcsa Kak He MpocTasa rpynna gakToB, KOTOPbIe BO3HUKAT NPM CO30aHNN
NCMOSIHUTENbLHOIr0 MPOM3BOACTBA N A0 ero nocaeaHen ctagum UCNoJIHEHUS

Mo>XHO caenaTb BbIBOAbI, YTO UCKJIIOYNTENBHOCTb IOPNANYECKUX (DAKTOB B CTPYKTYpE
NpaBoW pernamMmeHTaunm rpax4aHCKnUX NCNOSIHUTENIbHbIX MPABOOTHOLUEHWUN,
onpenensTCcs, TOJIbKO NOCTYMNKMK JIOAEN, KOTOpPble B3aUMOLENCTBYIOT B
NCNONHNTENbHOM MPON3BOACTBE, MOryT ObITb (PakTaMun, CO3LAOLWMMUN FPaXKAaHCKMe
NCNOJIHNTENbHbIE NMPaBOBble OTHOLLEHUS, TaK Kak TOJIbKO C BJINAHUEM HOPM
rPa>X4aHCKOro MCMOJIHUTENIbHOr O NpaBa oONpenenstTCs Co34aHNe KOHKPETHbIX
NpaBOBbIX pe3y/ibTaTOoB.

PaboTa ®enepasibHOM cNyXbbl cynebHbIX NPUCTaBOB, CNeACTBMEM KOTOPOWN BO3HUKAIOT
NMpaBoOBble OTHOLLUEHUS U3yvYaeMas Kak lopuandecknini GakT, periaMmeHTupyeTcay
rpPa>4aHCKNUM UCMOJIHUTEbHLIM MPABOM.

Jlioboe perynmpoBaHHOe HOpMaMu Npasa AencTBue cybbeKkTa, KOTopbIv hurypupyeT B
NCMONMHUTENbHOM MPON3BOACTBE, COBMECTHO C AeATEeNbHOCTbI0 CyAebHbIX NPUCTaBoOB-
NCMONHUTENEN NOPOXKAAET OTHOLWEHUSA, CYTb KOTOPbIX 3TO NpaBa 1 0b6s3aHHOCTMN,
KOTOpble persaMeHTUPYTCA akTaMn FpaX4aHCKOro NCMOJIHNTEIbHOro npasa.
BO3MOXXHOCTb COBEpPLUEHNA TeX WU UHbIX OeNCTBUN, pa3peLleHne nan 3anpeLeHue
npenycMoTpeHbl HOPMaMUn rpaKaaHCKOro NCMOJIHNTENbHOro nNnpasa. HM ogHO
OTHOLLUEHME He MOXXeT BO3HUKHYTb BHE 3aBUCUMOCTW OT OENCTBUW JNL, YH4aCTBYIOLUX B
NCMNOJSIHNTE/IbHOM NPON3BOACTBE.

Ba>)kKHOW YaCTbi0 IOPMUAMNYECKOr0 COCTaBa rParKAIaHCKMUX UCMOJIHUTEIbHbIX OTHOLUEHWI,
3TO AeATesIbHOCTb cyaebHOoro Nnpuctasa, Hanpumep, B3bICKUBaHME WTpada Ha oMY Y
LOJKHUKA, PO3bICK OO/IKHUKOB, OTYET 0 npojesiaHHon paboTe 3a AeHb, KBapTaa n Tak
nanee. To eCTb He MPOCTO caMa Bymara yrnoJIHOMO4YMBatoLLLas NpUCcTaBa, a ero



noseneHmnda o agpecata coriacHoO CBOMM NMOJIHOMO4YNAM, C KOTOPbIM COOTHOCUTCHA
nosasJieHne rpa>X4aHCckKoro UCcroJIHNTeJZIbHOr o rpasBa.

[Mo3TanHOCTbL NMosABNEeHME pUuanNYeCcKnx PakToB, periaMeHTUpoBaHa rpa>kgaHCcKum
NCMOJIHNTEJIbHbIM 3aKOHOOATEJIbCTBOM, perjlaMeHTUpPyeTCd 3TanaMm NCNMOJIHNTEJIbHOIO
npomssoacCTBa 1 onpeaeneHHbIMU OEeNCTBUAMU N NX nopsaakKomMm,

B nepBbIX CaMo Bpy4Y€HUE UCTMONIHUTENIbHOW AOKYMEHTaUMN, N A0 3TOro BpyyYeHus cama
npoueaypa UCMoJIHEHUSA He 3amnyCKaeTCs, U He Kakue Nnbo rpakgaHckme
NCNONHUTENbHbIE NPAaBOBbIE OTHOLLEHMS He NosiBAstoTCA. [lanee, N03TanHOCTb
NoABNEHNSA OPUANYECKNX (PAKTOB (BO3HMKHOBEHME AENCTBUI), KOTOpas 3ahmkCrMpoBaHa
3aKOHOM, CO3[aeT HEMPUEMNIEMOCTb BO3HUKHOBEHWS MEPBUYHOIO akTa paHblUe, YeMm
nocsieaytoLlero, 3anpeLiLeHo NpoM3BeaeHNs onpeaeseHHOro AeNCTBUA paHee, YeM
apyroe. CTpyKTYPUPOBAHHOCTb MPpakAaHCKMX UCMONHUTENbHbIX MPaBOBbIX OTHOLLEHWA
obycnaBanBaeTca TeM, 4TO OHO MOSIBASIKOTCS B NPOLECCe CaMUX UCMONHUTENbHbIX
AEeNCTBUIA, NPOX0XAEHME NX ONMOCPEAOBAHHO B NMPOSIBJIEHUW NMPUHYANTESIBHOMO
NCMNOJIHEHMS, NO 3TanaM, NPOXOXKAEHMNE KOTOPbIX ONPenesieHO B MPOX0OXXAEHUN
NPUHYANTENbHOFO UCMOJIHEHUS MO NPaBO W3BOJIEHMNIO OPraHOB UCMOJIHUTENTbHOIO
MexaHun3Ma.

MocTynaTesibHbIN NPOLECC NPaBOBbIX OTHOLLEHWI, KOTOPbIE MOABAAITCA rpakaaHCKOM
NCNOJIHNTENbHOM MNpaBe, MPOSABAAETCHA NMYTEM BOMJIOLWEHNSA CTOPOHAMM MPaXKgaHCKOro
NCNOJIHNTENbHOIO NpaBa AaHHbIX MM 3aKOHOM NpaB 1 0683aHHOCTEN KOTopble
persnaMeHTUPOBaHbl 3aKOHOAATE/IbCTBOM.

3. Copep>xaHue opuandieckux (pakToB B
rpa>kgaHCKoOM npase

3.1. NMpobnema onpepneneHun pmauieckmx akTos B
rpa>kaaHCKOM npase

B nocnepHee BpeMs B Teopuu rpa>kgaHCKOro rnpasa rnpeanpuHATa rnonbiTka
nepeocMbIC/INTb NOHATME pnandeckmnx paktos. Tak, M.A. PoO)KKOBa MnoJsiaraeT, 4To A4
BbISAB/IEHMSA IOPUANYECKOrO (paKTa HeEOHBXOANMO NCXOANTL N3 TOF0 4TO OH ABASAETCSHA
CYLLEeCTBYIOLWMM XU3HEHHbIM 0OCTOATENLCTBOM, - U AePUHULNA OO/HKHA OXBATbIBATb
cnepylouime cocTasnfwme: neposoe, 3aKCUpoBaHHbIE B MPaBOBOM HOPMe npasa



TeopeTmn4eckon Moaenn 3Toro ob6CcToaTeNnbLCTBa; BTOPOE, CyLWEeCTBYOWEe BblpaXkeHne
3TOro hakTnyeckoro obctoaTeNnbCTBa; 1 NOCAefHee, BEPOSATHOCTb CO3aBaTb NMpaBoBoOe
cnencTteue. Ncxons us aTux coctaBnaowmnx M.A. PO)KKOB BbIBOOUT Takoe onpeneneHmne
tOpUANYEeCcKMUX PaKTOB B Fpa>KgaHCKOM MpaBe: 3TO EeNCTBUTENIbHbIE XXU3HEHHbIE
ABNIEHNSA, KOTOpble obnekatoTCca HOPMAaTUBHO-NMPaBoOBOMN (OPMON 1 CO34al0T
BO3MOXXHOCTb IOPNUONYECKOro cneacTBus B 06,1acTn rpa>kgaHCKNX NpaBOBbIX
OTHOLWEeHnAX[20].

NNoOHATWE TOro 4TO onpefeneHne PPUANYEeCcKoro hakTa He BOSMOXXHO Bblpa>aTb Kak
npasoBon AeduHNLMN, 06CTOATENbCTBA, BO3MOXKHO noaaepxaTb. [Nocnegyoulee
OCMbICJIeHNe BOMPOCOB pnaAnNYecKnx hakToB MOKaXkKeT, YTO NpaBoBas Moaesb
obcToATENbCTBA KaK OANH U3 2/1IEMEHTOB HOPMbl 0O bEKTUBHOIO NpaBa 1 BCA HOpMa B
LesIoOM UMeIOT CBOM IPNANYeCKNn hakT, NX NOPOXAAOLLNNA.

Bbipa)keHHble 3aK/II04YeHNda N gpyrve aHaJlornyHble onpeanesnieHns BblaBAAOT (PaKT TOro
4yTO, topuanyeckme gakTbl 3TO CYLLECTBYOLWME B peasibHOCTU XN3HEHHbIe
obcTosaTEeNnbLCTBA, KOTOpPblE ornpenesieHbl I'IpaBOBOI7I HOpMOI7|.

FOpnanyeckme pakTbl MOXXHO ONpenenTb Kak 3/1eMeHTbl MEXaHWU3Ma, KOTOpbIe
NpUBOAAT HOPMY 0O BEKTUBHOIO NpaBa B ABUXEHWE, CpeacTBa, obecneynTenbHbIX
BEPOATHOCTEN Cco3aaHus, npeobpa3oBaHmns, U OKOHYAHMS NMPAaBOBbIX OTHOLLEHWA.

Mpwn 6onee rnyboKOM N3yHeHUN BbISIBASETCH Nocaeayroulee

FOpnandecknmmn pakTamm 06 bACHATCA CyLLeCcTBYOWME ABJEHNSA, KOTOPbIE BO3SHUKAKOT
B CYLLECTBYIOLLLEM OKPY>KaloLEeM MUPE, N KOTOpblE XOTA 1 0b1e4eHbl B MpaBOBYO HOPMY
(HanpumMep, B CT. 8 MpakgaHcKoro kogekca PO (FK P®)), Bce paBHO ABAAOTCS UCXxoas U3
NX aHa/IM3a HEKMMW BHELWHMMKN 06CTOoATENbCTBAMMU

OnpepeneHus "obctoAaTenbcTBa", "pbldakok", "ycnosma obecnevyeHuns", "anemeHT
MexaHu3Ma" 1 T.n. He onocpenoBaHbl NPaAaBOM B LMBUWINCTUKW, N BblPpa>kaloTCA B rNpase, B
O4HOWN N3 coCTaBAAWMX (Co3naHns, cyllecTBoBaHMe, NnpeobpasoBaHne, OKOHYaHMSA).

Mo3TOMYy CTpaHHbIM SIBNAETCA TO, YTO opuanyeckne obcrtoaTenbCcTea B
DEeNCTBUTENIbHOCTU ABNAIOTCA HEKMMU "geMuypraMmun”, nopoXK4atoLmMmn, U3SMEHALWNMN,
npekpalgatmowmmmMmmn npasa n obaszaHHOCTN. Ka)keTcs, B cTaTycCe BCero /b hakToB
peasibHOW OAeNCTBUTEsSIbHOCTU UM 3Ta MUCCUSA He nofj cuny. Takown perynupytouien cuiomn
MOXeT obnafaTb HEKUN CYLECTBEHHbIN KOMMNOHEHT CUCTEMbI NpaBa, MexaHu3Ma
NMpaBOBOro peryanposaHuna.[21]



FoBOpA cnepytollee, ecnv Kakor nnMbo CcyLecTBYOLWUA B peasibHOCTU (PakT, ABNAETCA
NPUYUHOWN NpUBESEHNA B AeNCTBME HOPMY CYyLLeCcTBYloLero npasa, To 3ToT (hakT
NIOrM4HO 0653aH MMeTb CBOE MeCTO B CyLeCTBYIOWEM KaTeropmasbHOM paay CUCTEMbI
npaBa, Kak B ee He NOABMXXHOM, TakK U B MEHSOLLEMCA COCTOAHUN.

OcCTaeTcsa HeACHbIM MeCTOo "XXM3HEHHbIX 06CTOATENbCTB" B CTaTyCe IOpPUANYECKNX
haKTOB Npu YCJI0BMM NOUCKA N YCTAHOBJIEHUA COOTHOLLUEHNS npaBa U opM ero
OBVKEHNS, OpraHm3aumm n ypoBHeEN CYLLHOCTU, cogep>XaHus asseHusa n gopmeol. B
KaKOW poJsin BbICTYMaeT 34eCb XU3HEeHHOoe 06CToATeNbCTBO, NopoXaatoLee,
N3MeHsLee Nan NnpekpaLllalLllee KOHKpeTHble Npasa U 06sa3aHHOCTK? o normnke
Takom CUION AOIXKHO obnafaTh BeCbMa 3Ha4YMMoe rnpaBoBoe sBJIEHME, TOYHee, ero
CYLHOCTHas OCHoBa. Ho ecnun 3To Tak, Heo6XxoAMMO NPUHUUMNANIBHO NHaYe
060CHOBbIBaTb POJIb U MECTO OPUANYECKNX (PAaKTOB B CYLLLECTBOBAHUN U OBUXKEHNM
rnpasa.

B3rnapg Ha topngnyeckme akTbl Kak "MpoBOAHUK" SHEPT UM HOPM OO BEKTUBHOIO NpaBa
TOJIbKO 3anyTbiBaeT CUTYaUWUIO, NCKaXKasd NOLAJIMHHYIO KAPTUHY LBUXXEHUSA NpaBa B Kakoun
Obl TO HM BbISI0 hopMe. Ecnn topuagnydeckuin GakT - Wb NPOBOAHUK SHEPrumM Npasa, ero
Ha3HayeHne CTaHOBUTCHA OPraHn3aLNOHHO-TEXHUYECKNM, @ MOTOMY U BHELWHUM MO
OTHOLWEHMIO K NpaBy. OQHaKo ecnuv noa TeEPMMHOM "lopuanvecknn pakT" cKkpbiBaeTCcs
He4YyTo CcyllecTBeHHOe B CUCTeMe MnpaBa 1 4718 NpaBa, TOr4a Hesb3A PpacnpoCTPaHATb
HOPMaTUBHYIO CUy NMpPaBa Ha TO KOHKPeTHoe (lopuanyeckoe), MMeHyeMoe opnamndecknm
hakToM. Henb3s pacnpocTpaHATb PErynpyroLwyo cnay HOpM 06 beKTUBHOIO Npasa
HernocpenCcTBEHHO Ha POPMbl UX MPOABSIEHUA. DTO Y)Ke UHOe, NPOosB/IeHHOE Nnpaso,
nMeroLlee CBO "NpPaBoOBYO XXN3HbL", CBOV OTHOCUTEJIbHO CaMOCTOATE/IbHbIE
3aKOHOMEpPHOCTN pPa3BUTUSA, OBUXKEHNA. HOpMbl NpaBa NPUCYTCTBYIOT 34eChb YXXe
ornocpenoBaHo, B "cHATOM" Bnae. B cBoto ovyepenb, NpaBoBble POPMbI, MOPOXKAAEMbIE
topuandyeckumMm paktamm (MPaBoOTHOLLEHNSA), HENOCPeACTBEHHO pPa3BUBAOTCS MO CBOUM
BHYTPEHHMM 3aKOHOMEPHOCTAM, a lopuanyeckme akTbl BO3LENCTBYIOT Ha
MPaBOOTHOLUEHME JINb TEM, YTO MOPOXKAAIT, U3MEHAIOT UM NpekpaLllaoT ero. Ho
KaKOBbl C/1Ie4CTBUSA 3TOr0, MOXXHO MOHATbL JINLWb NMOCPeACTBOM aHan3a ABNKEHUS
MPaBOOTHOLLUEHUS.

Oka3blBaeTCs, No3HaHMe npaBa NPONCXoANUT CUCTEMHO-cnpaneobpasHo, ecnin n3bpaHo
BOCXOXXAeHune oT "abCTpakKTHOro" K "MbIC/IEHHO KOHKPETHOMY". B 3TON CXemMe NCXOAHbIM
B onpeneneHnn npaea, abCcTpakTHOM ero CyUHOCTbIO ABASAIOTCA BNaCTEOTHOLLEHUS,
lopnanyeckas BnacTb. 9TO HeKas CYLWHOCTb NepBoro nopsaka. B cuny ceoen
abCTPaKTHOCTM OHa XapakTepusyeTtcsa rnybnHom 3a c4eT ocBoboXaeHmsa oT boraTcTBa
CBOEero cozep>xaHusa n opm BblipakeHnsa. OpraHmsaums 3Ton CyLHOCTH, T.e. ee



BHYTPEHHSAS CTPYKTYpa, GOpMMPYEeTCS 3a CHET BOJIEBLIX lOpUANYECKUX dopM,
BblpabaTbliBaeMbIX raBHbIM 06pa3oM opraHamMm rocygapCTBeHHOM BNacTu. Peyb, Kak
BUOHO, NOET O HOPMATMBHbLIX UCTOYHUKAX MPaBa - 3aKOHaX, MOCTAaHOBJIEHUSX, YKa3ax n
T.n.[22]

OpraHm3auns CyLHOCTM NepBoro nopsaka obecrneymBaeTcss UMEHHO 3TUMU aKTaMu, B
HUX COLEPXUTCHA CYLWHOCTb NMpaBa Kak BJlaCcTeOTHOWeHNs. YTo KacaeTcs HOPM rnpasa,
cofep)Xawmxcsa B 3TUX aKTaxX, OHU NpencTatT yXKe CyLeCTBEeHHbIM CoLep>XXaHMeM npasa
N MMeIoT CBO NpPUPOAY U npefHa3HavyeHne. OboraweHne NCXOAHOW CYLLLHOCTM npaBa
NPONCXOoONT BHa4vasie 3a CHeT ero cogep>xaHuda. Ho, B cBOt o4yepenb, HOPMbI MNpaBa
noayyaloT faJibHenlee OBMXKEeHMEe B OCHOBHOM MOCpeACcTBOM lopuanyeckux pakTos,
KOTOpble OTJINYATCA OT HOPMATUBHbIX aKTOB HE KOHKPETHOCTbIO, @ UHOUBNAYaIbHOWN
npenHa3Ha4YeHHOCTb. Mbl NOCTEeNeHHO NOABOAUM YNTATEsIA K MbIC/IM O TOM, 4TO B
NPaBOOTHOLLUEHUN IOPUANYECKUA PaKT ABNASETCA CYLLHOCTbIO KOHKPETHOro npaea, a eciun
TOYHee, opraHm3auven CywHoCT BToporo nopsaka. OkasbiBaeTcs, YTO NPUMEHNTENbHO
K OpraHusaumm MCXogHon CyLLHOCTN TaKyt poJib UrpaloT HOPMaTUBHbIE aKThbl, @ B
OTHOLLUEHNAX BOSHUKHOBEHMWSA MPaBOOTHOLIEHUSA TaKyO POJib BbINOJIHAT Opnanvyeckmne
hakTbl (MO CNOXXMBLUENCHA TEPMUHONOMMK). BO3HMKaeT BOMNPOC: KakK OpraHU30BbIBaeTCS
CYLWHOCTb KOHKPETHOro CybbeKTUBHOIr o npasa, MMeHyemas lopnanyecknm akTom?
CNOXXHOCTb BO3HMKaeT U3-3a paja CyLWeCcTBYOWMNX NOHATUN, KacCcuukaumm
onpefeneHHbIX puanvYeckmnx akTos.[23]

B camoMm fgene, Ha nepsbi B3rnan TPYAHO NpeacTaBuUTb, KaknM obpa3om iopuanveckui
haKT - cobbiTUe, MOXXET BbICTYNaTb OPMON OpraHn3aumm CyLHOCTN Cy6bEKTUBHOIO
npasa? lNpoLle 3TOT BOMNPOC pewaeTcsa B OTHOWEHUN BOJIEBbIX AENCTBUN (COoenKa,
aOMUHUCTPATUBHbLIN aKT, peleHne pMCANKLNOHHOIO opraHa 1 T.n.). Ho, aymaeTcs,
CyLLeCcTBYyeT peLleHne n 3Toro Bornpoca.

Bo-nepBbix, 60/IbLLUNHCTBO LOPUANYECKNX (PaKTOB HOCUT BOJIEBOM XapaKTep. Kak
oTMeyvaeT P.O. XandguHa, topuandeckme akTbl B NogaBasioeM 601bLUMHCTBE C/lyYaeB
TaAT B cebe akT NoBeAeHUs, KOTOPbI No Bosie Nnua mbo NoM1UMo ero BosvM NpUBOAUT B
JleicTBMEe MexXaHN3M NPaBoOBOro PeryanpoBaHus.

BecbMa onpefeneHHO Ha 3TOT CYeT BbliCKa3aicA PyCCKUin y4yeHolnn B.. CuHanckmnn:
IOPUANYECKUA (haKT eCTb MOHATUE YNCTO topuanydeckoe. Camo no cebe HMKakoe
00CTOATENbCTBO HE MOXKET Bbl3BaTb lOpnan4yeckune rnocnencTBus, ecim 3a Takum
006CTOATENbCTBOM MPABO HE NMPU3HaeT CBOMCTBA NPOU3BOAUTb 3TN NOCNEACTBUSA.



BTopoe, HNKakune aAB/ieHNs Kak aBTOHOMHbIe COCTaB/IAloLW e He ABJIAITCA TeEMU
3/IeMeHTaMu, KOTopble MOryT co34aBaTb Npeobpa3oBbiBaTb WM OKaH4YMBaATb NPaBoOBOE
OTHOLUEeHMe. OTa BO3MOXXHOCTb JaHa aKTaM BOJIN KOTOpPble HaxoOATCa B chepe
topnagnyecknx akTos. Takme fiBJIeHNe Halwlen LENCTBUTEIbHOCTU KakK (npekpalleHne
CPOKOB OeNcTBME, poxxaeHne nanm HaobopoT cMepTb MHAMBUAA U TOMY NogobHoe), 3TO
cobbITNS prsmnyeckoro naaHa nam BUONOrM4eCcKNX CNeacTBUn XXU3HU, XUMNYECcKmne
peakuuun, n gpyrmne cobbiTns, KOTOpble ABMSIOTCA OCHOBaHMEM OJ19 CO34aHMS
onpeneneHHbIX Cy6beKTOB BbIpa3nTb NCXOOSA U3 MPOMCXOAALLEr0 aKT NpaBa Kak
topngnyeckmnnm pakt. CmepTb, Kak oTMedatoT O.C. Node n M.[1. Llaproponckun,
ABNAETCA opnanyeckum pakToM He B CBOEM eCTeCTBEHHOM HavaJsle, a Kak
06CTOATENLCTBO BAMAHMA Ha 0OLLECTBEHHbLIE OTHOLLIEHUS, Y4aCTHUKOM KOTOpbIX 6bi1 B
CBO€e BpeMs ymepLwmnin. B cuny pakTa cMepTu 3TN OTHOLLIEHUSA NOABEPr/INCE U3MEHEHMIO.
MpaBo XXe NpM3HaeT CMePTb OPNANYECKNM (PAaKTOM OJ18 TOro, 4Tobbl B CBA3M C ee
HaCTynJeHnem onpenenntb Kak UMeHHO LOJIKHbl U3MEHUTLCA Takne OTHOLLUEeHUA.
CMepTb YesioBeKa, Kak 1 ero poXxgeHuve, B opuanyeCcKoM CMbIC/Ie He ABAETCA YeM-TO
HeraTUBHbLIM NN MO3UTUBHbLIM. [1paBO K 3TUM OLEHKaM HeNTpasibHO. [03ToOMYy CMepTb U
poXXAeHne Kak husnyvyeckume aBneHus - 1nb NPeanocbisIKN aaa gopMnpoBaHus
BOJIEBOIr0 aKTa KaK lopunany4eckoro akra, NopoXxaatoLero nav npekpaliamuiero
ornpegnesieHHble NMPaBOOTHOLEHUA. DTO Bbipa>KaeTCa B AeATe/IbHOCTU MeANLNHCKUX
opraHu3aummn, opraHoB OMeKu 1 nonevynTenbLCTBa, BO3MOXXHO opraHos MB n op. B
KOHLLE KOHLIOB, IOpNaNYecKnM hakToM KOTOpPbIN co3paeT, npeobpasyeT, nam okaH4YmBaeT
Kakne nnbo KOHKpEeTHble OTHOWEHNS periaMeHTUpOBaHHbIE MPaBOBOM, B MOKa3aHHOM
cnydae bygeT akT hukcaumm poxXaeHnsa Uin CMepTu YenoBeka. TOJSIbKO C 3TUM
lopuanyeckum akTom B nocseayrowmm 6yayT onocpenoBaHHO NePBUYHbIE MPABOBbLIE
CnenCcTBUSA POXXLAEHNS UM CMePTUN YenoBeka. BkatoyeHne pakTa pusnyeckom cMmepTu
4yesloBEeKa, ero poXXAeHus, opyrux cobbiTnim B CMCTEMY tOpNANYECKNX PakToB He
MO3BOJIAET NOHATbL MEeXaHU3Mbl LENCTBUA NMpaBa U UX NPUMEHEHNS Ha npakTuke. Bce
opnanydeckme pakTbl - MpaBOBble BOJIEBbIE ABJIEHUS, HE MMEKLLME HU FrpaMMa
MaTepunasibHOro BewecTBa, Tak Kak OHU, Kak 1 rnpasBo B J1OOOM ero NoHMMaHuM,
OTHOCATCSA K obnacTn ngeanbHoro. NocpeaCcTBoM naeaabHOro MOXXHO "nMpenapupoBaTb"
ABJIEHNSA peaibHON OEeNCTBUTENLHOCTU, B TOM Yncne cobbiTnsa, ecnm Toro Tpebyet
"MpaBsoBas XN3Hb".

MprUMepoM MOryT CAY>XXUTb UHCTUTYTbl 06BABNEHNSA YE/I0BEKA YMEPLLUUM U NPU3HAHUS
ero 6e3BeCcTHO OTCYTCTBYOLWMM, OEACTBYOLLINE B KQYeCTBE CneunasbHbIX NpaBui. Kak u
npu 6e3BeCTHOM OTCYTCTBUM, 0O BbABNEHME LA YMEPLUMM MPONUCXoanT Npu
onpeneneHHblx obcToATeNbCTBaxX. NPUMEHNTENBHO K MHCTUTYTY 00bABNEHUS
rpakgaHWHa yMepLUUM TaknM 0OLLNM YyCNIOBMEM ABNAETCA onpefeneHHbIn CPoK



OTCYTCTBUSA CBEAEHUA B MECTE XUTeNbCTBa 0 MecTe ero npebbiBaHua (n. 1 cT. 45 MK
P®). OgHako 3aBepLualowmMM BOJSIEBLIM AeNCTBMEM, BbICTYMaKOLWMM B KayecTse
topnanyeckoro pakTa, NopoXXaatoLero onpenesieHHbie NoCNeACTBUA, BbICTyMaeT akT
rocyfnapCcTBeHHON perncrtpaumn. MIMeHHo € HUM CBSi3aHbl BCe UCXO4HbIE MOCNenCcTBUSA B
TeX NPaBOOTHOLIEHUAX, B KOTOPbIX HAXOAWICA FPpa>KgaHUH.

Mo3ToMy topuandeckmne hakTbl ABASIOTCA CO3Aa0LWMMU, MPaBoobpasyoLWnUMn nnm
3aKaH4MBatoLme onpenesieHHbIe NPaABOBbLIE OTHOLLEHWUS, U OHM BCEraa Bbipa)katoTcs
nocpencTBOM BOJIEBOIro akTa. Ecnum XKe pa3BuTMe Bbipa)KeH NocpeacTBoM AeNCTBUN, TO
NaHHble 0EeNCTBUSA ABNAIOTCA KAk MaTepuasibHble NPUYNHbI, MOCTYNATbl, U B TaKOM
opMe He BNMBAOTCS B OPUANYECKUN (haKT.

C nerkon pyku CaBuHbU ropnamnvecknm akTom Obis1 NOMMEHOBAH, Ha Hall B3rnsag,
BOJIEBOW aKT, 3aKPEMIALWNA CYLIHOCTb CybbekTnBHOro npasa. OgHako opuagnyeckas
MbICJIb Ha MPOTSXXEHUN CTONIETUN NMOoYeMy-TO oTAaBas1la NnpegnovYTeHmne
TEPMUHOJIOMrNYECKOMY 3Ha4YeHuto "topunanydecknin pakt" B yuepb ero nogjMHHOMyY
3Ha4YeHUI0 U Ha3Ha4dYeHuto. Mexay TeM B HEM B "reHeTn4YeCKoOM" BUAOE 3aKJII0YEeHO
byayuiee pasBmTue NPaBOOTHOLIEHUS.

DTOT BOJZIEBOW aKT MOr BbITb Ha3BaH UHbIM TEPMUHOM, YeM "lopuanveckmnn akTt".
Y4ynTbiBaa ero CyWHOCTHYIO POJib B MPaBOBOM peryampoBaHuUK, 3TO NOHATNE He COBCEM
noaxoaouTt. Beob B 3TUMOJIOrMYECKOM 3HaYeHUN PaKT XapakKTepusyeTcs
HEeNTPaJIbHOCTbIO MO CPAaBHEHUIO C HAarpy3Kom, KoTopyto bepeT Ha cebss BONEBOM aKT,
nopoXaatoLwnin npasa n 0653aHHOCTW.

daKTOM ABNAETCA CyLLEeCTBYOLWAs peasibHOCTb 0ObEKTUBHOIO MMUpa, Takoe aesHune
KOTOpOEe B peasibHOCTN NMeSIo MeCTO. BOT 3TuUM n CyLecTByoLWEeN peasbHOCTbIO N eCTb
topnanyeckuin PakT. HeT COMHeHun, 4TO co3faHune, npeobpa3oBaHNe N OKOHYaHNE
NPaBOBbIX OTHOLLUEHU coeanHeHOo ¢ 6onee obWMPHBLIM 31eMeHTOM npaBa. U 3Tum
aNeMeHTOoM byneT lopuanyeckuin akT. [lanee B Kypcosonm paboTe MOXHO onpenensiTb
BOJIEBbIE aKTbl KaK lOpnanNyYeckmne akTbl. ITO TaK XXe U COOTHOCUTCSHA C TEM, YTO TaKOMy
TEepMUHY COOTBETCTBYET 3a4a4va Bblpa)KaTb 0600LaloWMn CMbICA, NPpencTaBnAaTb
onpeneneHHbIn 06006 EeHHbIM POAOM A1 CTPYKTYPUPOBAHUIO N NMHpopMauunm K obuwemy
onpeneneHnio pngnyecknx paktos. Ho n Nnpn TakoM noaxone B 3TO NOHATUE ByaeT
BHOCUTCS BMOJIHE KOHKPETHbIN (HAaCTOSALWMIN) CMbICI.

Ncxons n3 BbiLLEONMCAHHOMO BO3MOXXHO BbISIBUTb 0606LLEHHbIA TEPMUH OPUONYECKOrO
(hakTa Kak anemMmeHTa 6€30THOCUTESIbHO TOro, YTO OH CO34aeT NpaBoOBble HOPMbI, Kakune
6o NpaBOOTHOLLIEHUS UK NpaBa B obnacTn onpeaeneHHOro NpaBoBOro MPUMEHEHUS.



FOpnandeckme hakTbl ONPenensAinTCsa Kak XapaKTepHblie akTbl, CO3aatoLlune,
npeobpa3yoLlme nam okaHuymeawLwme npasa (06beKTUBHbIE U CYOBEKTUBHbIE). ITO
o60bLeHHOe onpeneneHmne pUaAnN4ecKoro akTa, umMmelLee onpenesieHHble
rnokasaTenun, AaHHble TOJIbKO eMy

N3y4asa rnaBHble oTNYNTENIbHbIE YepThl opuandyeckmnx paktos B.b. icakoB caenan
BbIBOA, YTO AaHHbIE YepThbl COrJIaCHO CBOEN CYTU BblpaXKalTCs KakK MaTepuasibHO-
noeasbHble, 3TN YepTbl 6IM3KO COOTHOCATCH MeXXAy MaTepuasbHbIM COCTABAAOLWNM U
topuandeckon GopMon, n gaHHoe BesieHne O0J/KHO ObiTb BCerga B «nepe raa3amm» T U
npakTnyeckoro paboTHMKa B OpuUANYECKON chepe n NnpaBoBeda TeopeTuka.
tOpnanydeckme hakTbl UMET TaKoM NPU3HAK KakK NMpegMeTHOCTb U CyLW,eCTBEHHOCTb.
HaHHble (baKTbl NEPEHOCAT AaHHbIE OTHOLLUEHNI BO3HUKAOLWKNX Mexay cybbekTamun B
obuiecTBe, peryampytoTcsa npaBoM, NposiBJeHbl BO BHeELWHeN popMe 1 coobLuatoT
MHGOPMaLMIO O MPUCYTCTBUN NN HE MMEHNE KOHKPETHLIX CUTYauun MaTepuasibHOW
O0EeNCTBUTENLHOCTHN, NPOU3BOAAT onpenesieHHble NPaBoOM lopuanyeckue cnencTena[24].

MoKa3aHHble CBOMCTBA lOpMANYECKUX (haKTOB FOBOPST O TOM, 4TO MIcakoB AEp>XXUT ANHUIO
06LENPUHATOrO MOHSATUS O XapaKTepe puanyecknx pakTos. BeiparkeHne nx npupoasbl
KakK MaTepualibHble U NPaBOBble HABEPHO 0O BACHAETCA TaKOWM MbIC/IbIO, YTO OHU
ABNSAIOTCA COCTABNAOLWMMM CYLLECTBYOLLEro PpakTUYECKOro Mnpa, KoTophble
nepepaboTaHbl 3aKOHOAATENSAM B IOPUANYECKYIO 06/1aCTh KaK NMpaBOBbIe 3/IEMEHTHI.

MNpeOcTaBnaeTCs, 4TO B OpUANYeCcknx pakToB HET BOOOLLE HMYEro CBA3aHHOM0 C
MaTepuasibHOW cocTaBnsaoLwen, ecnm ybpaTb Takoe Ux pacnpocTpaHeHne uKcaumio Kak
yepes Kakon NmMbo MmaTepuanbHbIN NpeaMeT (HanpuMmep, NocpeacTsoM bymMarn nnm 4yepes
KOMMbIOTEPbI W MHTEPHET), rAe Bblpa>kaeTCsa N 3aKpennseTcs nHdpopMaums
obnevyeHHas B NnpaBoBOW obpa3 (HOPMAaTUBHO NPAaBOBOWM aKT, 3aKPEMNMAIEHHaa Mexay
cybbekTamMm fOroBOPEHHOCTb MYTEM 3aKJIIOYEHHON CAENKM N TOMY noaobHoe).
FOpnanydeckme akTbl 3TO B NOJHOW Mepe MOLEeNN NMpaBa, KOTOPbIE MPOSABASAIOT
KOHKPETHO UM CBOWNCTBEHHYIO YNPaB/AoOLLYO POJib.

Mon BAMAHUMEM CNOXKUBLLUMXCA MEeTOL0/I0rnM4yeckux nonoxxeHmm B.b. lcakoB BepeT
HaCTOM4YMBbIN MOUCK OTBETa Ha Bonpoc: obnagatoT nv opnandeckme akTbl CBONCTBOM
NCTUHHOCTN? C OAHOW CTOPOHbI, B O4HOM CBOEM 3Ha4YeHUn CNoBo "(pakT" - 3TO 3/1EMEHT,
"ONCKPETHbIN KYCOK" 0O bEKTMBHOIrO Mupa. A C Apyrom, oH MOAEeNNpyeTCca B HOpMax
rMpaBa B COOTBETCTBUM C NnoTpebHOoCTAMM 06LeCcTBEHHOIO (B TOM YMCie NPaBOBOro)
pa3nTuna. ICTUHHOCTb topuanyecknx akToB UMEET TaK)Xe NpakTuyYeckoe rnpasoBoe
3Ha4veHune. Takum obpa3oM, UCTUHHOCTb - CBONCTBO HOPUANYECKNX (PAaKTOB B aCreKTe nx
KakK naeasnbHbIX ABNEHUN.



B cBSA3m c HeobxoanmocTbio 601ee TOYHO OTPa3nTb B HOPMax NpaBa pakTU4eckme
obcToATENLCTBA B KAa4YeCTBe opuandyecknx akToB CyLLeCTBYET, Kak yTBepxaaeT B.b.
NcakoB, ocobbin, hakTorpadunyecknin a3bik, bnarogaps KOTOPOMY UCMNOJb3YIOTCS CNI0Ba
N TePMUHbI, eaMHOo0bpa3HO NOHMMaeMble BCEMU CyDbeKTaMn, peannsyrowmmm npaBosBbie
HOPMbI. 30eCb NMeeT MeCTO OLeHKa pnan4yecknx akToB Kak MaTepuasibHO-
naeasnbHbIX PparMeHTOB peasibHON AENCTBUTENbHOCTU. Ha Hall B3rnsa4, ANs BblaBNEHUSA
N NMPaBOBOMN OLLEHKW CYLLEeCTBEHHbIX MPU3HAKOB HE CTOJIb BAXXHO € ANHUYHbI OHU NN
KOHKPETHbI, 00 bEeKTNBMPOBaHbLI BO BHE U HECYT MHPOPMaLMNIO O COCTOAHUN
obuiecTBeHHbIX OTHOLWEHNI. Beab BCE 3N1€MEHTbI MEXaHM3Ma NMPaBOBOro peryanpoBaHuns
TakoBbl. KpoMe Toro, NpusHakn lopuanyecknx gakToB A0/ KHbI ObITb TONBKO
npaBoBbIMU. NPpU3HAKN, CBONCTBEHHbIE BCEW PAa3HOBUOHOCTU IOPUOANYECKNX aKTOB, HE
OOJKHbI 6bITb NPUCYLLN APYTMM KOMMNOHEHTAM CUCTEMbI NpaBa N MeXaHU3Ma ee
OBV>KEHUNs.

B 3TOM 3Ha4yeHMn MoOryT npencrtaTtb cnegyrowme rnpusHaku:
- opuanyeckme pakTbl - 3TO BOJIEBblE aKThl Cy6'bEKTOB npaBa;

- 3TO NpaBoOBblE€ aKThbl, a HE MNOJINTUYECKINE, COLUMNaJIbHble, SKOHOMWNYECKNE, yXOBHO-
naoeosiornyeckume,

- BOJ1eéBble lopnagndeckme akKTbl 3aKpenaAarTCcAad B HOpMax 06BbEKTUBHOIO npasa C TOW Nnn
NHON CTeneHblo KOHKPETHOCTWU;

- IOPNONYECKNMU haKTaMn NOPOXKAAETCHA U 3aKpenseTcsa CYLWHOCTb TOro 06beKTMBHOIO
nnn cybbeKkTUBHOIO NpaBa, KOTOPOE BO3HMKAET KaK Coaep>XaTesibHOe siBJIeHNe 3TOW
CYLWHOCTHN (cncrtema HopmMm, cybbekTuBHoe obuiee, NpaBoBOW CTATYC,
NnpPaBoCyb6bEKTHOCTb, KOMMETEHLMNSA NN KOHKPETHOE MpaBo);

- 6narofaps LPUAMYECKOro hakTa NpeacTaBAsnTCa co3aaHune, npeobpasoBaHme u
OKOHYaHMe NpaB B 06bEKTUBHON UN CYyOBEKTUBHOWM MJIOCKOCTU;

- lopuagndeckme akTbl - CaMbIl BaXKHbI NpegMeT MexaHn3Ma NpaBoBoOro
perynmpoBaHus. OgHako B cufly cBoel rnybuHbl n abCTPakTHOCTU OH MEHee BCero
o4yeBUEH NPU BbISCHEHUW PO TOrO WX MHOTO KOMMOHEHTa B MeXaHn3Me NpaBoBoOro
peryaMpoBaHuns;

- BCSA peryanpyrowias posb HOpM 06beKTMBHOIo Npasa, NpeaLlecTBytoLLas
HOPMATUBHOMY WU MHAMBMAYAIbHOMY LOPUANYECKOMY (DaKTY, MPOTEKaEeT U
TpaHcopMMpyeTCs B HOBble HOPMATUBHbIE NN CYyOBEKTUBHLIE NMPaBa TOJILKO



nocpeacTBOM topuanyecknx daktos. CTeneHb TpaHCcopMaL MM HOPM 06 LEKTUBHOMO
npaBa NocpenCcTBOM IOPUANYECKMX (DAKTOB HE MMeeT 3HavyeHUs. [la)ke B Tex cyyyasx,
korpa 6e3 Kakmx-nmbo naMeHeHun moaenn o6bLEKTUBHOIO NpaBa NOCPEACTBOM
IOPUANYECKOro haKTa pacnpoCTpaHeHbl HA KOHKPETHbIX Y4aCTHUKOB NPaBOOTHOLLEHWS,
nMeeT MeCcTOo HoBas NpaBoBas (hopMa, HOBOE MpaBo.

Kak BUAHO, ropnanyeckme pakTbl UrpatoT UeHTpPaJIbHYI0, CYLLHOCTHYIO pOJib B
BO3HUKHOBEHUN, OBUXEHUN, NMpeKpaLlleHnn npasa BO BCeX ero popmax u
Moandukauymax.

3.2. loroBop Kak ropuamdieckum pakt B MexaHmsMme
NPaBoOBOro perysampoBaHuA

[loroBop Kak ropnan4yecknin hakT CTOUT B 0COOOM COCTOAHUN B CYLLLECTBYIOLLNX
KOHCTPYKUMNAX KOOPpANHALUMKM obLLeCTBEeHHbIX OTHOWeHNAX. [loroBop yBenmdnesaeT
noTeHunasn ero CTOPOH Npu onpeaesieHnn passindyHbiX Mogenen noseneHns, KotTopble
obsie4yeHbl B MpaBOBYO HOPMY U 3aKpersieHbl B 3aKOHe. 30eCb MOXKHO FOBOPUTb, KakK
oTMevaeT C.C. Anekcees, 0 LOr0OBOPHbIX MOANPUKaALUAX "aBTOHOMHOIO peryamposaHmns”
OTHOLLUEHMWN, KOTOopble ornocpenoBaHbl pa3HbIMU OTpac/s MK NpaBa

Ncxons U3 Takoro onpenesieHns, 4OroBOp MOXXHO BOCMPUHMMATb KaK aBTOHOMHbIN
MPaBOBOW aKT, HO TaK Xe ero MO>XHO 1 Bblpa)aTb, KAK U HOPMATUBHO NPaBOBON akT. Ho
MNPV 3TOM €CTb PA 3aKJIIOYEHUN, KOTOPbIE He onpenensioT aBTOHOMHbIN AOroBOP Kak
ABTOHOMHbIN LOPUANYECKUM DAKTOM, MOTOMY YTO OH Bblpa)kaeTCs Kak aKT
WHONBUAYAJIbHOrO MPAaBOBOro PeryJnpoBaHuns, rae rnaBHoe ero HasHadyeHue byaetr
AeTann3npoBaHne HOPMbI NpaBa, NpaB 1 06si3aHHOCTEeN Cy6bEKTOB, 3aPUKCUPOBAHHbIE B
HOpMax pa3Hoobpa3HbIX NPABOBbLIX OTPACIEN.

Mo MHeHunto b.W. NMyrnHcKoro, [OroBop ToJIbKO YaCcTU4HO byneT onpeneneH Kak
opnanyeckmnm hakT, U NPOSBASETCA TaKOBbIM JINLWb A9 HOPM NpaBa, KOTopble /NLWb B
OAHHOWN CUTYauunmn pPeryampyloT B3auMHbIe OTHOLWEHNA CyObeKkTOB A0OroBopa. Te ycsoBus,
KOTOpble OTPa>KeHbl, 3adMKCMPOBaHbI B OrOBOpe No cornaleHuto ero cybbekTos, 6bi10
Obl HE TOYHO Bblpa)kaTb TaKoe COorialleHne Kak lopuanvyeckun akT.

[OoroBop - 3T0O OCHOBHOW 1 NepBenwnn 610K B rpax4aHCKOM Npase, KOTOPbIN
NPUMEeHSAEeTCs NoYTn B Iobbix chepax BusHeca n onocpenyeT MHOXKECTBO pPa3/INYHbIX
MMYLLECTBEHHbIX N UHbIX NpaB U 06A93aHHOCTEN NUL YH4aCTBYIOLWMNX B OMOBOPHbIX
OTHOLWEeHUaAx.[25]



CyuwiecTByloulee rpa)KgaHCKoe npaBo, BbipaXkas CYWHOCTb 3ak/to4eHnsa n cobnogeHuns
OOroBOPHbIX 0053aTeNbCTB, MOKa3biBaeT NOHATUE «40OrOBOP» B TPEX CMbIC/NaX: KakK
npu4nHa obpasoBaHNS AOroBOPHbIX 0653aTeNbCTB (4OroBOp - CAESIKA), KaK
NposiBUBLLUMECH N3 A0roBopa npasa 1 0643aHHOCTM ero CTOPOH (Aorosop -
0643aTenbCTBO) U KaK Bblpa)XeHHOE B MUCbMEHHON hopMe YyCNOBUSA N COorslacus
CcybbekToB (O0roBop - AOKYMEHT). B AaHHOW rnaBe KypcoBon paboThbl 4OrOBOP M3y4aeTcs
B OCHOBHOM B MepBOM €ro NoHMMaHuu.

Horosop npeacrtasnseT cobon caenky Kak cornacve gse n 6osee 4em gBe CTOPOHHI,
KOTOpOe 3aKpennsaeT n onpenenseTt npasa n 06493aHHOCTN CTOPOH B FparKAaHCKNX
MPaBOBbIX OTHOLLEHUNSAX U X Npeobpa3oBaHmne UM oKoH4YaHue (cT. 420 TK P®). lenas
BbIBOAbI N3 3TOr0, MOXXHO OMNMpeaennTb YTO CTOPOHAMWN AOFOBOPHbIX OTHOLUEHUA MOTYT
CTaTb NMWb Cy6bEKTbI FPakAaHCKMX NpaB, KOTOPbIE MMEKT AeecnocobHOCTb, 1
BbISABJISAIOT CBOE XeJlaHne B A0roBope, OroBOp SABNASAETCSA BblpakeHneM cBoboabl BON U
npaB cybbekToB faHHOro aorosopa. bes ceobonbl BoNEN3bsABIEHNE BO3MOXKHbI
0OroBOpHbIE OTHOLUEHUS, HO NX KO3 MPULMEHT NONE3HOro 4eNCTBUA O4YeHb
yMeHbLIaeTCs.

ﬂ,OFOBOp ABNA€TCA CaMbIM MN1aBHbIM MHCTPYMEHTOM B NMPaBOOTHOLLEHWNAX MPU
pernamMmeHTaunn nMmywleCtBeHHbIX N HEMMYLLIECTBEHHDbIX MpaB U oba3aHHOCTEN N nMeeT
onpepnesneHHble OCHOBHbIE MPUN3HaKN.

1. Co3paHve 0OroBOPHbIX OTHOLUEHUN MeXOy CTOPOHaMU AaeT opunanyeckyo NpuBasKy
N CO30aHNI0 onpefesieHHbIX CTOPOHaMM NMPaBOBbIX OTHOLWEHN MeXAY y4aCTHUKaMun
[0roBopa, CKoJIbKO Bbl X He 6b110. HopMbl NpaBa Ccyuw,ecTBylOWMe B NPaBoOBOM
MPOCTPaHCTBE PEeryampyroT pas3/In4yHble OTHOLWEHNSA 0N MHOXXECTBa ML y4acTBYIOLWMNX B
HWUX, N NPU 3TOM He CO3[aeT KOHKPEeTHbIe NPaBOBble OTHOLUEHNS MeXay CTOPOHaMN B
rpa>kKa4aHCKO NpaBoBOW chepe, B NPOTUBOBEC 3TOMY A0OMOBOPHbIE OTHOLLEHUSA ABJIAIOTCSA
CBA3YOLWMM N4 pernaMeHTaunm KOHKpPeTHbIX eNCTBUA, KOTopble BeayT K MoJIy4eHUto
pesysbTaTaM MeXAy CTOpOHaMW LOrosBopa 1 NOJYyYEeHUD MU onpeaesieHHOro B
norosope pesynbTaTa. OnpenesieHHblIe 4OTOBOPOM YC/I0BMA MOTYT ObITb
MHOIMOrpaHHbIMW U MHOIOCTYNeH4YaTbiIMKX, HAaNpMMep, NoCTaBKa ToBapa, rae
3apMKCUPOBaHbl KOHKPETHbIE CPOKU U NEPMOLANYHOCTb 1 NMpornaaTa 3TUX 3Tanos
[OCTaBKMU.

2. B NnpaBOOTHOLWEHNAX CTOPOH O0roBOpa NPOSABAATCSA obuwume rpa>xagaHCKo MnpaBoBblE

npuHUUNbI. OcHoBHOM npuHUUN OaHHbIX OTHOLUEHWWN 3TO paBeHCTBO CTOPOH Aorosopa. B
OaHHbIX OTHOLWLWEHNAX ero Cy6'beKTbI APyr oT Apyra aBTOHOMHbI, roe He nMmeeT pa3HnLUbI
dusnyeckme nan ropnanyeckne nmua, MexXKOHTUHEeHTasIbHble KoOpnopaunmn, CTpaHbl Nn



OopraHbl FOCy4apCTBEHHOM BNACTWN B INLE NX NMpeacTaBuTenei. [laHHble OTHOLWEHUNS
onpenensaiTcs UMU NyTeM CorfaleHnin Mexxay CTOPOHaMKU, KOTopble onpenensioT u
3aKpenaslT npaBa N 0653aHHOCTN CTOPOH, ANA OOCTUXXEHUS CTOPOHAMWN pe3ysibTaToB
3a(pKCMPOBAHHOM [OrOBOPaMM, OTHOLLIEHWS JaB/IeHUA 1 06BSA3bIBaHNS BO3MOXKHbI JINLLb
Npwn yC/I0BMSX, KOTOPbIE onpefesieHbl 3aKOHO4aTEes/IbCTBOM.

3. B poroBope cyuiecTByeT MeTo[ 3aKpenJJeHnsa B onpeaesieHHbIX paMKax o6a3aHHOCTeN
CTOPOH, N NPV HapyLUEHUN YCNOBUA OOrOBOpPa, BO3MOXHO NPUMEHEHNS
rocyfapCTBEHHOro NpUHYXAeHUs, NyTeM CUI0BOr0 MeXaHU3Ma rocyfapCTBEHHbIX
OpraHoB, NyTeM OPUANYECKMN 3aKPernJieHHbIX MEXaHN3MOB peann3aunm 3Toro
NPUHY>XXOeHWA (Hanpumep, peanunsaumsa Yyepes cnyxby cyaebHbix NpucTaBoB 06bEKTOB
KOTOpble HAaXO4ATCA B 3aJl0re y Kpeautopa).[26]

Ob6LwurpHoe ncnonb3oBaHMe N MOBUIBLHOCTL AOroBOpPa OnpenesieHbl TeM, YTO ero
CYLHOCTb AaeT eMy BO3MOXXHOCTb persiaMeHTUpOoBaTh BCe pa3Hoobpa3ne BO3HUKAKLLMX
CUTYyauun B OrOBOPHbLIX OTHOLLUEHUAX, KOTOPbIe peraMeHTUPOBaHbl rpaKgaHCKUM
3aKOHO4aTesIbCTBOM Ha MoJ1e PbIHOYHbIX OTHOLWEHWI, FAe YaCcTO HY)XHO CyObeKTMBHOCTb
B MPUHATUN PeLeHnin, NHULMNaTUBa CTOPOH NpeanpuHUMaTesIbCKUX OTHOLLUEHWUIA, U
COOTBETCTBEHHO onpenesneHHas MObMIbHOCTbL U ANCMO3UTUBHOCTbL B MPaBOBON
pernamMeHTaunn. TN WINPOKNE BO3SMOXXHOCTU B PeryJimpoBaHNN 4OrOBOPHbIX
OTHOLLEHUAX B NpennpuHUMaTesIbCKON AesaTeNIbHOCTUN 3aPUKCUpoBaHbl B CT. 421 TK
"CBoboga porosopa".

OCHOBHbIE CUJIbHblE CTOPOHbI OTHOLWEHU 06/1ie4eHHbIX B (hOpMy A0roBopa ABJAIOTCA B
NX MOBNBHOCTY MOACTPAMBAEMOCTM NOA NPeArnosoXNTEIbHble BapuaHTbl Ppa3BUTUSA
cobbiTun. Co3gaHme JOroBopa BO3MOXHO Pa3IMYHbIMU NYTAMU, TAaKUMU KaK Kak
nocpencTBoOM NMocpenHnKa Uian NnyTem rnepernnckn, 31IeKTPoHHbIM nyTem. Cam JOroBop He
ABNISETCSA 3aCTbIBLUIEN (POPMON, N MOXKET ObiTb M3MEHEH MO B3aMMHOMY COrJlacuto
CTOPOH, yBeJsINYeH U yMeHblueH B o6beme npas 1 06513aHHOCTEN 1 ero yC/10BUI, B
[0roBop MOryT ObITb NpUcoeguHeHbl Apyrue nua, KoTopbiX He Bb1J10 B NepBOHavasibHOMN
penakumm gorosopa. Takme rubkme n MobusibHble BO3SMOXXHOCTW OOrOBOpa AenatoT ero
HauBa>KHeNLNM CNocoboM persamMeHTaunm pbIHOYHbLIX OTHOLLUEHWUNA.

Bo3Mo>xHOCTHK AdOroBopa B rpa>XXgaHCKoOM rpase onpenendroTcd B UMBUJINCTUKE C
onpepeneHHbIMM HIOaHCaMU, NMpm 3TOM B OCHOBHOM UMNBUJINCTbl aKLUEHTUPYIOT TakKne
BblABJ1IEHHbIE TPN3HAKWN U ocobeHHOCTH OOroBopa.

Bo-nepBbIX, AOroBOp SIBNASETCS (QOPMOIN YCTAHOBJIEHMNS XO3ANCTBEHHbIX CBSI3E MeXay
y4YaCTHUKaMM SKOHOMUYECKOro 060poTa U OCHOBAaHNEM BO3HUKHOBEHUS UX B3aWMHbIX



oba3aHHOCTEN M rnpas. ,D,OFOBOp HarnoJIHAET 3TN CBA3N KOHKPETHbIM CcoAep>XaHnNeM,
nosmkeH obecneynmBaTb UX MPaKTN4YeCKyto peaansaunto 1 oTBeTCTBEHHOCTb 3a
NCroJiHeHne nNpmnHATbIX oba3aTenbCTB.

Bo-BTOpbIX, 4OrOBOP MNO3BOISAET ero y4acTHMKaM onpenennTb U cornacoBaTb UX
B3aMMHble npaBa U 06893aHHOCTN C Y4E€TOM Kak NoTpebHOCTEeN pbiHKa, Tak U
WHAVNBMAYaIbHbIX 3aMNPOCOB U BO3MOXXHOCTEWN Ka)K40ro N3 KOHTPAreHToB. 3Ta PyHKLMA
[orosopa npepctasndeTca ocobo BaxkHoun, nbo oHa obecnedmBaeT obcnyxmBaHue
[O0roBopoM 0bLLeCcTBEHHbIX HY>XXA 1 noTpebHocTen. MNpakTuyeckoe ocyLlecTBIEHME 3TON
dyHKLUMM fgoroBopa npegnonaraeT Hann4due Heobxoammon csobobl (AUCNO3UTUBHOCTN)
B 3aKOHOZATE/IbHOW pernaMeHTaunm yCcsoBuUin AoroBopa U npenoctaBsieHne ero
y4aCTHUKaM nNpaBa CaMOCTOATE/IbHO ONpenensaTb yC/I0BUSA AOrOBOpPa B paMKax o6Lmx
npeanucaHuin 3akoHa.

B-TpeTbunx, 3aKa04eHNne JOorosopa co3fdaeT /19 CTOPOH Ba)KHble MpaBOBble rapaHTUN.
ITO Bblpa>KaeTCsa B TOM, 4TO OOrOBOP NMoanexunt obsa3aTenbHOMY UCNoHeHuto (CT. 425
K), 04HOCTOPOHHEE U3MEHEHME ero YCOBUN AOMYCKAeTCs TOJIbKO B onpeaeneHHbIX
calyqaax u nnwb no peweHuto cyna (ct. 450 MK), a HapylweHne NpUHATBLIX MO OOroBOpY
ob6sa3aTenbCTB BAevyeT 06493aHHOCTb BO3MECTUTb NPUYNHEHHbIE 3TUM YObITKNK (CT. 15, 393
K). CTOpOHbLI MOTYT NpenycMoTpeTb B AOrOBOpE N ApYyrune rnpaBoBble cpeacTBa
obecrneyeHmnsa ero NCNONHEHUSA: YCIOBNE O HEYCTOMKE, MOPYy4YNTENbCTBO, FrapaHTUO 1 gp.
ConyTCTBYOLWMM JOrOBOPY MEXaHU3M NMYLLLECTBEHHOWN OTBETCTBEHHOCTU O0MOJIHAETCA
NnpaBOM PacTOPrHyTb AOFOBOP NPU €ro CyLeCTBEHHOM HapyLUeHUN KOHTpPareHToM

(cT. 450 TK).

[OroBop NCMNOJIb3YyeTCHA HE TOJIbKO B MMYLLLECTBEHHOM 000pOTe, rae rnaBHbIM KpUTepnem
ABNAOTCH TOBAPHO-AEHEXXHbIE MeXaHU3MbI (Takue 0oroBopa onpenensoTcs Kak
TOBapHbIE), HO U /19 onpeneneHnsa NpPaBoBbiX OTHOLWEHUN C OpPraHn3aunoOHHON
COoCTaB/AOWEN, KOTOPbIE (DOPMUPYIOT, O4HepeHble BeleCTBEHHbIE CBA3N CTOPOH
O0roBopa Wian ux nocnenyrowmnx GopMmMpoBaHnUn 1 PopMMUPOBaAHNSA FNaBHbIX MPUYNH
TaKnx cBsA3en (Takme OoroBopbl oNpenensatnTcs Kak opraHmn3aumMoHHbIe NN PpaMOYHble
00roBopbl).

OcHOBHble cocTaBnsoLWwme nepson 4actn MK

Obuwwme nonoxxeHnsa Yactu nepson 'K o goroBope AOMNOSIHAKTCA OBLLINPHBLIM
3aKOHOOAaTEeNbCTBOM O Pa3/INYHbIX BUAaxX AOFOBOPOB: HOPMaMu 4acTum BTopon FK n
crneynasibHbIM 3aKOHO4ATENbCTBOM 06 OTAEeNbHbIX A0roBOpax (PO3HUYHOW Kynie-
npoaake, NoCcTaBKe O rocyAapCTBEHHbIX HYXX A, Noapsaae, TPAaHCNOPTHLIX A0r0OBOpax,



KpeauToBaHUu 1 Ap.). Ans 4oroBopoB rpa)kgaH ocoboe 3HavyeHne nmeeT 3aKOH O
3almTe npaB noTpebutenen, KOTOPbIA AaeT PUINYECKUM NMLaM NOBbILEHHYIO
NpaBoOBYIO 3aWNTY. ABTOPCKME N NINLEH3NOHHbIE A0r0BOPbI ABAIOTCA NpegMeToM
3aKoHozaTeNbCcTBa P® 06 nHTennekTyanbHon cCOBCTBEHHOCTW.

[ orosop 00OJ/IXKEH COOTBETCTBOBATb NPaBOBbIM HOPMaM, AENCTBYIOWNM B MOMEHT €ro
3aksio4eHund. lNMocnepyowme N3MeHEeHNA 3aKoHO4aTesIbCTBA BJUAKOT Ha YCJ/10BUSA
COCTOfIBLLUErocs A0roBopa TOJIbKO B TOM CJly4ae, Korga B 3aKOHe YCTaHOBJIEHO, YTO ero
OencTBMe pacnpoCcTpaHAeTCs Ha OTHOLIEHNS, BO3HUKLUME U3 paHee 3aKJII0YEeHHbIX
[orosopos (CT. 422 IK). Takne cnyy4am npmaaHma NpaBoBbIM HOpMaM 0bpaTHOW CUJbl B
0enCcTBYIOLLEM 3aKOHOAATEIbCTBE KpaHe penku.

B pbIHOYHOW 3KOHOMUKE LLUNPOKOE pacnpoCTpaHEHNE N NPUMEHEHNE NOoJyYaloT
npuMepHbIe (TUMOBbLIE) YC/IOBUS AOFOBOPOB, KOTOpPblE pa3pabaTbiBatoTca n NnybankytoTca
accoymaumamm npegrnpuHUMaTesnen n KpyrnHbiMyU pupmMaMn-MOHOMNONCTaMN
MPUMEHNTENBHO K OTAEJIbHbLIM rpyrrnam AOroBopoB (Kynau-npoga<u, apeHasl,
CTPOUTENBHOIrO Noapsaaa, nepeBoskam). NpmMMepHble YCNI0BUSA A0rOBOpPa MOryT UMETb
pa3Hylo popMy N n3naraTbCs B BUAE TEKCTa AOrosopa (ero npodopMbl) NN NepeyHs
ero obwmnx ycnoBuin, K KOTOPbIM OTCbIJIAeT 3aKJIl04aeMbIA CTOPOHAMN AOrOBOP, @ TakXe
B BUOE pefaKunn ero otaesibHbIX YC/I0BUN.

Bn.1lcT.427 'K CcKkasaHO, 4TO YCNIOBUA MPUMEPHOro A0roBopa NPUMEHSAITCA K
3aKJIIOYEHHOMY O,0roBOPY TOJILKO MPU HAJIMYUN B HEM MPSAMOWN OTCbIJIKU K TaKUM
ycnosmsam. OgHaKO COraiacHo . 2 3TOM XXe CTaTbW Npu OTCYTCTBUM TakKoro poga
OTCbIJIKV MPUMEpPHbIE YC/I0BUA MPUMEHAOTCA K OTHOLLEHMNAM CTOPOH B Ka4yecTBe
obblvyaeB aenosoro obopoTa, ecsn oHM oTBeYaloT TpeboBaHMaM CcT. 5 n n. 5 cT. 421 TK,
Jarowmm noHaTne obbivas.

3aKJiloueHue

llenas BbIBOA MO KYpPCOBOW paboTe, MOXKHO CKa3aTb, YTO lopuanyeckmne pakTbl, 3TO
BCEerjfa BoJIeBble aKTbl, KOTOPbIE CO3al0T, U3MEHSIO, UKW 3aBepLUAIOT OTAeSbHbIe
NnpaBoBble OTHOLWEHUS. TakMMm 06pa3omMm, puanyeckmne pakTbl, NoOpoXKaaoLume,
N3MeHsLLNE NN NpeKpallatoLlle oTaesIbHOe NMPaBoOOTHOLLIEHME, BCErAa BbICTYMNaoT B
KayecTBe BOJIEBbIX aKTOB. B Tex cnyyasnx, Korfaa pasBUTUe NpPaBoOBOro peryinpoBaHuns
co3gaeTcs COObITUAMUN, TO 3TU COOLITUA ABNAIOTCSA TOJIbKO MaTepUasibHbIM YCIOBUSAMMU,
nocsiefiHMe BbICTYNAOT NULLb MaTepuasbHbIMU YCIOBUAMU, OOMYLLEHUAMN, He



MPOHMKAIOT B TaKOM BUAE B CTPYKTYPY lopuanydeckoro pakta. PakTom ABnseTcs
o4YyeBUAHOE fABsIeHNe haKT, aNM304, YTO TO TaKoe YTO peasibHO MMesI0o MecTo. M aTum
OEeNCTBUTESIbHBbIM CODbITUEM K ABNAETCA topuanyecknin GakT. MoOXXHO BblAENTb MbIC/b,
4YTO BO3SHUKHOBEHME, N3MEHEHWNE, NPEKPaALLLEHNE NMPAaBOOTHOLWEHNS coeanHeHo ¢ bonee
obuien YacTblo Npasa.

B cBSA3M C BbilLeCKa3aHHbIM MOXXHO 06BSCHUTb MOHATUE lopnAnYeckoro akTa, B
NPOTMBOBEC TOrO, YTO OH CO34aeT HOPMbI MpaBa, OTHOLWIEHNS MPaBOBOro CTaTyca Uau
npaBa C y4eTOM KOHKPETHOro NpaBoOBOro npuMmeHeHuns. lOpnanyeckme daktol bonee
LWnpe B MOHATMN C Pa3MbITbIMW FpaHnLL@MN, NPeaCcTaBNAOT ceba Kak BoNeBble 4EeNCTBUSA,
KOTOpPbIE MOPOXXAAI0T, USMEHSIOT, NN NpeKpawaT CybbekTUBHbIE NN 06 BLEKTUBHbIE
npaBa. B naHHOM MHTepnpeTauun lpuanydeckmne QakTbl ABJASIOTCA POLOBbIM NOHATUEM,
KOTOPblE MMEIOT MPU3HAKN KOTOPbIM HaZesleHbl TOJIbKO OHMW.

tOpnanyeckme hakTbl 3TO heHOMEH MaTepuasibHO-UAeaNbHbIA, TaK Kak MpeacTaBasaoT
cobol COBOKYMHOCTb MaTepuasibHOro cogep>XaHusa N pPUanN4eckoro opopMmaeHuns, n 3To
npaBoBeAbl AOJKHbI BCErga MEeTb B BUAY.

FOpnanyeckume hakTbl BCErga MMeT KOHKPETMKY YaCTHOCTb U YeTKOCTb, UMEIoT
CBeZleHNs 0 COCTOSAHUM 0OLLECTBEHHbIX OTHOLUEHW, KOTOPbIE NMOMELLEeHbl B MpeaMeT
NMPaBOBOro peryjnpoBaHns, NPOSIBNEHbI CHAPY>XXWN, N MOKa3bIBAOT Ha NPUCYTCTBME NN
OTCYTCTBME KaKUX NNOO KOHKPETHbIX AENCTBUA MaTepPUaabHOro Mnupa, n Npon3BoasT
npenyCcMoTpeHHble 3aKOHOM MpPaBOBbIe MOCAeACTBUS.

Henas BbiBOAbI N0 paboTe Tak e MOXXHO OTMETUTb, YTO FpakgaHCcKoe
3aKoHOOaTesIbCTBO NpeanosaraeT 60abLON BbIOOP IOPUANYECKUX pe3yibTaT pa3IMyHbIX
06CTOATENLCTB, KOTOPbLIM MOXXHO NPUYNCINTL OCYLLIECTBJIEHUE FPaKAaHCKNX
MPaBOOTHOLLUEHNIN, @ UMEHHO BO3HUKHOBEHWNE, U3MEHEHNE NN NpeKpalleHue
NnpaBoOOTHOLWEHNA. Hanpumep, A0AroBble OTHOLWEHUSA MOy T BbiTb TPAHCHOPMUPOBaAHbI
rnpw corsacn Kpeautopa n OOJIKHUKA, NpeKpaLleHnsa rnpaBa pacrnops>XeHns KBapTMpon B
CNeacTBUN ee BETXOCTU, UK pe3ysibTaTbl UCNOJIb30BaHUA CYyObEKTOM Mpu peanmsaunm
UM CBOUX CYOBEKTUBHBLIX FPpa>KAaHCKNX npaB n oba3aHHOCTEN. BhiluenepeyncnieHHsble
0EeNCTBUA He BO3OENCTBY aKTUBHO Ha rpa>kaaHCKO-MNpaBoOBble OTHOLWEHUSA, HO OHWU
NMPMBOLAT K HEKOTOPbLIM MPaBOBbIM CNeACTBUAM U MPUYNCTIEHbI MO 3TOMY K
OPNLANYECKUM (PaKTaM.

Ncxoosa ns atoro, 4OoNyCTUMBIM FPpaXK4AaHCKMM 3aKOHO4ATE/IbCTBOM K IOPUANYECKUM
nocnegcTBunAM NMPUYNCNAETCA HE OBUXXEHUNE TPa>XJaHCKOIro npaBoOTHOLLUEHWUA, €ro
BO3HNKHOBEHNE, N3MeHeHNne " rnpekKpaweHme, HoO U pesyabTaT NCNoJib30BaHNe



4esIOBEKOM CBOEN eecnoCobHOCTU N NpaBoCNObHOCTM, a Tak>Xe pe3ysibTaTbl 3alUUThbI
HapyLUEHHbIX NN OCMOPEHHbIX CYyOBbEKTUBHbBIX MPa>KgaHCKUX Mpas.
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