Copnep>xaHue:

BEOEHUE

KypcoBas paboTa nocssuweHa npobneme opnanvyeckmx GakToB B rpa)K4aHCKOM rnpase.
MoHATME PMANYECKNX (DAKTOB, X MECTO B MeXaHMU3Me NMPaBOBOro peryampoBaHus
NHTEpPEeCyeT He TOJIbKO YYEHbIX, CNeumnanm3npyoLmxcsa B 061acTty rpaxa4aHCKoro npasa.
370 obweTeopeTmyeckas npobnema, npnyém ogHa N3 Hanbonee Ba>KHbIX.

MNpobneme wpnanNYeCcKknx PakToB yaensaeTcsa MHOro BHMMaHuA. E€ nccnenoBaHuto
MocBsLEeHbl MOHOrpadun. MNMpexxae BCero, Hy>KHO oTMeTUTb paboTy KpacaB4dumkoBa O.A.
«HOpnanyeckme hakTbl B rpa’kaaHCKOM npaBe», onybnmkoBaHHyto 1958 roay. MNMo3aHee
3Ton npobnemon 3aHuMancs B. b. icakos, onybnnkoBasLnm paboTy «PaKTNYECKUN
COCTaB B MexaHn3Me rnpaBoBoro perynuposaHus» B 1980 roay. Poxxkoson M.A. B 2006
rogy onybnmkoBaHa paboTa «ltOpuanyeckme pakTbl B Fpa>kJaHCKOM MpaBe», roe aBTop
n3naraeT CBOE BMAEHME KNaccuukaumm opnandeckmnx aktos. B paboTax Anekceesa
C.C., Tonctoro HO.K., Nohge O.C. n gpyrmx aBTopos, NCCrief0BaBLUMNX MPaBOOTHOLLEHUS,
NMeTCA pasaenbl, MOCBAWEHHbIE puanyecknm aktam. ObcyxgatoTcs npobnemMHbie
BOMPOCHI OPUANYECKNX (DaKTOB Ha CTpaHMLUax nepnoanvyeckon nevyaTu.

XoTa npobnema opugnyeckux pakTos He obongeHa BHUMaHNUEM YYEHbIX U
npakTu4ecknx paboTHMKOB, yrnybneHHoe nccnenoBaHme eé nponosKaeTcs.

3Ha4YMMOoCTb NpobsiemMbl 1 €€ ANCKYCCUNOHHbIN XapakTep 0bycnoBunun Bbibop TeMBI,
aKTyaJIbHOCTb KOTOPOW MOBbICKMACH B YC/IOBUSAX PbIHOYHOM 3KOHOMUKIN, 00y CNOBMBLLEN
KapAuHanbHOE U3MEeHEeHNe rpaXkAaHCKOro 3aKoHogaTeNbLCTBa.

Llenbto KypcoBoi paboTbl SBUIOCh UCCIel0BaHNE BOMNPOCOB, KaCaloLLMXCS opuandyeckmnx
(haKToOB B rpa)kgaHCKoM npaBe. [na OOCTUXEHUS Lenn HeobxoanumMo peLleHmne psaa
3ajay:

- pacCMOTpEeTb NOHATUE PUANYECKNX PAKTOB B FrPa>Ka4aHCKOM rMnpase;

- MPOBECTU KNAaCCUUKALIMIO loprnandecknx (hakToB, onnupasch Ha paboTbl POCCUNCKUNX
YyYeHbIX;

- N3YHNTb cogep>XxaHne n snabl Opnaon4ecKoro coctaBa.



B ,D,eVICTByI-OLLI,eM 3aKoHOOaTeNbCTBE MNOoABMNJINCb HOBbIE MNMpPpaBOBbl€ HOPMbI, NMpuaaBLLUne
ropnanyeckoe 3Ha4yeHme HOBbIM obcTosTeNnbCTBaAM, KOTOpble Heo6Xx0aAMMO OCMbIC/INTD,
onpenennTb X CYlwHOCTb, X MeCTO B MeXaHNU3Me MNMpaBOBOIro peryJmposaHnA.

KypcoBas paboTa cocTouUT 13 TPEX pa3fenos, B NEPBOM U3 KOTOPbIX N3T0XKEHDI
OCHOBHbI€ KOHLEMNuUMM no NoBoay NMNOHATUSA IOPNANYECKOro hakTa u ero mecTta B
MexaHW3Me rMpaBoBOro peryampoBaHns. bonbLWMHCTBOM aBTOPOB LOpUANYECKNN haKT
paccMaTpUBAETCA KaK XMU3HEHHbIN DaKT, C KOTOPbIM 3aKOH CBSAA3blBaeT BO3HUKHOBEHME,
N3MEHEHME N NpeKpaLleHne rpa>KaaHcKkmx npas n obssaHHocTen. B paboTe oTMeYeHbl n
NHble MOHATKSA, ChopMynnpoBaHHblie B paboTax Micakosa B.b., N0 MHEHNIO KOTOPOro
HeobX0AMMO YTOYHUTb XMU3HEHHOE 06CTOATENLCTBO, KaK IOPUANYECKN 3HAYUMbIN (haKT,
yKa3a ero couunasbHbIN XapakKTep, a Takxe Poxxkoson M.A., KOTopown nNpencraBnaseTcs
TpaAULUMOHHOE NOHATUE IPUANYECKOro haKTa C/ANWKOM Y3KUM.

Bo BTOpoM pa3fgesne packpblBaeTCsa CyTb KJaCCUPUKaLn lopuandecknx gakTos,
BriepBble n3noxeHHasa KpacasuimkoBbiM O.A. nMosiBeKa Ha3ad B yroMsaHyTon paboTe, a
Tak>Xe NnpenoXXeHns no eé coBepLleHCTBOBaHUO. Hy>KHO OTMeTUTb, 4TO
knaccngukauma Kpacasdmkosa O.A. Npn3HaéTca BCEMM aBTOpaMU, KacaBLUMMUCS 3TON
npobnemsbl.

Bo BTOpoM pa3gnene paboTbl nccnenyeTcs pa3IMYHOro poaa lopuandeckme GakThl 1
ornpegenseTcsa Ux MecTo B KJlaccudukaumu.

TpeTMIZ pPa3nen paGOTbI MOCBALLEH opnand4ecknmMm CcoCtaBamM, T.€. COBOKYINMHOCTAM
opnandecknx oakToB, C KOTOPbIMU 3aKOH CBA3bIBAET MpaBoOBble NOC/AeACTBUS.

FnaBa 1. NoHATHe lOpuanYecKkux (pakToB B
rpa>xkaaHCKOM npase

B nencTBylowleM rpa)xAaHCKOM 3aKOHO4ATENbCTBE, @ UMEHHO B 'pakgaHCKOM Kogekce
Poccninckon ®epepauunn (nanee - 'K PO nnu NpaxxgaHckuim kogekc PO) otcyTcTeyeT
onpeneneHmne NoHATUA lpuandeckoro aktTa. He cogep>xasnocb erajabHOro
onpeneneHns NoOHATUA IPUANYECKOro pakTa U B paHe A4eNCTBYyoLWeM
3akoHopaTenbcTBe (MpaxaaHckmnin kogekc PCOCP 1964 roga, OcHoBax
3akoHogaTenbcTBa Coto3a CCCP n pecnybnunk 1961 n 1991 roaos).

YoenuelwnMn MHOMO BHUMAHUSA BbISBJIEHUIO CYLLIHOCTU IOpUANYEeCKUX (haKTOB B
rpa>xgaHckoMm rnpase KpacaB4iukoB O.A. paccMaTpuBasl IOPUANYECKUN (PaKT Kak hakT



peasibHOW AeNCTBUTEJSIbHOCTU, C KOTOPbIM HOPMbI AEeCTBYOLEro npasa BBA3bIBAOT
BO3HUKHOBEHWE, N3MEHEHNEe U NpeKpaLleHs rpa>x4aHCKoro npaBooTHOLEHUA[1].
AHanornyHoe NoHATUE coaepXnTcsa B y4ebHnke rpa>kgaHckoro npasa MIy,
BbinyLw,eHHOM B 1998 roayi2l.

CxoQHOe NOHATME IPNONYECKOro hakTa coaepXnTca B y4ebHom 1 crneumanbHON
nuTepaType no Teopun npasa. Tak, JleywmnH B.U. B y4ebHNKe No Teopun npasa
chopMynmMpoBa NOHATUE IOPUANYECKOrO (haKTa cnenyowmmMm obpasom: «KOpuanyeckui
(haKT - 3TO KOHKPETHOE XU3HEeHHOe 06CToATEeNbCTBO, C HACTYMNJIEHNe KOTOPOro HopMa
rnpaBa CBA3blBaeT BO3HUKHOBEHWE, U3MEHeHUne, NpeKpaLleHne npaBsooTHOLWEHUN»[3].
AHaNOrM4YHOro NOHMMaHUA pUanYeckoro akTa npuaepxmeatotca Anekcees C.C.[4],
Pacckasos J1.[1.[5] n gpyrve aBTOpbLI.

Ncakos B.b. cyen HeobXxoAMMbIM KOHKPETU3NPOBaTb XXN3HEHHbIe 00CTOoATEeNbCTBA U
npeasoXun pnanieckumMy aktTamMmm NpusHaBaTb He MPOCTO XU3HEHHbIE, a
KOHKPEeTHble couMasibHble 06CTOATENbCTBA, Bbi3biBaloLLMe B CBA3M C HOPMaMU npasa
HacTynsieHne onpenesieHHbIX NPaBoBbIX MOC/eACTBUN, BOSHUKHOBEHWE, U3MEHEHME U
npekpalieHne npaBooTHoLWeHN[6]. EFo MHeHune pa3gensatoT Kypues H.I1., N'optoHoBa E.H

[71.

No MHeHuo PoXxkoBon M.A., NOHMaHVe Ipnanyecknx pakToB TOJIbKO KakK
06CcTOATENLCTB, KOTOPbIE B/IEKYT BO3HUKHOBEHNE U3MEHEHUSA NN NMPEKpPaLLeHNS
rpa>k4aHCKOro NMPaBOOTHOLLEHUSA ABNSETCA «<HEOBOCHOBAHHO Y3KNUM», MOCKOJIbKY 3a
npenesamMmm Takoro MNOHUMaHMA OCTAlOTCSA Te peasibHble XXN3HEHHble 06CTOATENbCTBA,
KOTOpPblIe «He BJIeKYT ABUXKEHUA NPaBOOTHOLWEHUSA, HO C HAMU NPaBO CBA3bIBaeT
HacTynJaeHne UHbIX NnocneacTemn»[8]. Poxxkosa M.A. nogaep xana no3nyuto
OOPEBOJIIOLMOHHONO PYCCKOro y4eHoro BacbkoBckoro E.B., KOTOpbI BbiCKa3blBaJl MbIC/b
0 TOM, 4TO Mo pUANYeCcKUM hakToM cienyeT NoHMMaTb 06CTOATENLCTBO, BEKYLLEE HE
TOJIbKO ABUMXKEHWe NMpaBOOTHOLLUEHWUSA, HO U «OXpaHeHne» npasal9l.

Mo3numnsa Poxxkoson M.A. OTHOCUTEJIbHO MOHATUSA IOPUANYECKOro hakKTa COCTOUT B TOM,
4YTO OHa K KaTeropuu ropnanyecknx qakToB OTHOCUT Pa3/INYHOro poaa XWU3HEHHblIe
obcToATENLCTBA, B TOM YMNC/IE N HE BO3AENCTBYIOLLME Ha ABMXXEHUE FPa)KAaHCKOro
MPaBOOTHOLLUEHWUSA, eCQI HOPMbI MpaBa npegycMaTpuBaloT 419 TaKoro Tuna
obcToATENLCTB HACTYyNAeHne Kaknx-nnbo nocneacTemnmnio].

K npaBOBbIM OPNANYECKMN 3HAYNUMbIM MOCNEeACTBUAM Pa3/IM4HOro poaa obcrToaTensCcTB
M.A. Po)XxKOBa OTHOCUT cliegytoLlee:



1) nBu>xeHue rpa>Xa4aHCKOro npaBooTHOWEHWA, TO eCTb BOSHUMKHOBEHNE, N3MEHEHNE
NN NpeKkpalleHne NpaBooTHOWEeHUd. Tak, oe/IMKTHoe 06a3aTeNnbCTBO BO3HUKAET U3
npninHeHunsa speda; 0OroBopHoe 06a3aTenbCTBO MOXKET BblTb N3MEHEHO COrlalleHneM
€ro CTOpoOH; MNnpaso CcobCTBEHHOCTH npekpawaeTcqa YHNYTOXKEHNEM obbekTa.

2) nocnencTBUA NPoOSB/EHUSA FPpa)KAaHCKOW NpaBoCybbEeKTHOCTU (B TOM 4yucne
oCyLLeCcTB/IeHUA CYObeKTUBHbIX Fpa>kgaHCKNX npas n obssaHHocTen). Hanpumep,
Hadsiexalle nponsseneHHoe NcrnosiHeHne obsasaTenbcTBa obycnoBnmeaeT 06493aHHOCTb
npon3BeneHns BCTPEYHOro NCMOTHEHUS APYrOon CTOPOHOW 0653aTeNnbCTBa;
HeCBOEeBpPEMEHHOE NCMNOJIHEHME O0rOBOPHON 065893aHHOCTM No3BonseT TpeboBaTb OT
HapyLWwnTena-go/KHUKa yrnaaTbl HEYCTONKN,; 6eCX035MCTBEHHOE CoAepKaHne
KYJIbTYPHbIX LLEHHOCTEN, OTHECEHHbIX B COOTBETCTBUM C 3aKOHOM K 0C060 LIeHHbIM U
OXpPaHsieMbIM roCy4apCTBOM, AOMNYCKaeT N3bATME 3TUX LLEHHOCTEN NMyTeM BblKyMna
rocynoapCTBOM UAK MPOoAakn € NyBANYHbIX TOPros.

3) NnocneacTBUS 3alNTbl HAPYLUEHHbIX CyObeKTUBHbIX Fpa)KAaHCKUX nNpaB. B yacTHoCTH,
npenbaBAEHNE NPeTeH3nn NpeacTaBnaeT cobon TpeboBaHme K HapyLnTeno ob
onpeaeneHHoM ([0/HXKHOM) MOBEAEHUN N B HEKOTOPLIX CJyYasix Npu oTCyTCTBUU
HadsieXkallen peakLnm co CTOPOHbLI OJIKHMKA MO3BOJISIET B OJHOCTOPOHHEM MopsaaKe
0TKa3aTbCs OT UCMOJIHEHUS NOr0BOPa; yAoBJieTBOpeHne TpeboBaHUin KpeanTopa,
yaep>XBaloLLero Bellb HEMCNPAaBHOIo AO/HKHUKA, U3 CTOMMOCTW 3TOWN BELLW;
3aKJIl0YEHNE CTOPOHAMWN MUPOBOW CAENKN NTNKBUANPYET Crop O NpaBe (U NHYo
NMpPaBOBYO HEOMPEAENIEHHOCTb), YCTPAHAA TeéM CaMbiM HEO6XOAMMOCTb B 3allMTE NpaB
[11].

Kak BUauM, K NpeayCcMOTPEHHbIM MPaBOM NOCNeACTBUSAM OTHOCSATCS HE TOJIbKO
OBVXKEHNEe rpa>K1aHCKOro npaBoOTHOLWEHNSA (ero BO3SHUKHOBEHNE, U3MEHEHME U
npekpaLleHne), Ho N NOCNeACTBMNA NPOSBAEHNS NINLIOM FPa>kAaHCKON
NpPaBoCyb6bLEKTUBHOCTU, a TakK)Xe NoC/eACcTBUA 3alNTbl HAPYLUEHHbIX U OCMOPEHHbIX
CyOBbEKTUBHBIX FPaXKJaHCKUX MpaB.

HaM npeactaBnsieTcs, 4TO OCHOBAHMIN AJ1S TaKUX NOCNEACTBUN KaK NMposiBNeHUS
rpa>4aHCKON CyOBbEKTUBHOCTU M 3aLUNTbI U HAaPYLUEHHbIX CyObeKTUBHbIX FPaXKAaHCKNX
npaB HE UMeeT A0CTaTOYHbIX OCHOBAHWUI, MOCKOJIbKY MPOSIBIEHNE FPaXKAaHCKOWN
NpaBoCybbEKTUBHOCTU, B MPUBEAEHHbIX NPMMeEpPaXx, OCYLLEeCTBAAETCS NOCPenCTBOM
YCTQHOBJIEHUS, U3MEHEHUSA NN MPeKpaLleHns NpaBooTHoWweHUs. Ha Haw B3rnsg,
HagJsiexalle nponsBeneHHoe ncnosHeHne obsizatenbCTBa OAHON CTOPOHOW N3MeHseT
cofep>XaHue CyLlecTBYOLWEro NPaBOOTHOLWIEHNS MeX Ay CTOPOHaMM, B YHaCTHOCTN,
npekpawiaeTcs NcnosiHeHHas 0693aHHOCTb MO nepefaye NCNOJIHEHNA CO CTOPOHDI



NOJIKHUKA 1 0653aHHOCTb NPUHATL UCMOJIHEHME CO CTOPOHLI KpeanTopa. B ocTanbHoOM
YaCTW NPaBOOTHOLLEHME NPOAOIKAET CYLLECTBOBATb U UCMONHATBLCS.

HecBoeBpeMeHHOEe NCNOJIHEHE LOMOBOPHOM 06493aHHOCTM U3MEHSAET CyLLEeCTBYOLLEE
NMPaBOOTHOLLUEHNE, NpPaBa KpeaMTopa NOMNoSHATCSA NpaBoM TpeboBaTb ynnaThl
HEeYCTOMKWN, a Y HapYLUNTeNa nNosiBAseTCs AONOJIHUTENNbHas 0653aHHOCTb 3Ty HEYCTONKY
ynnaTuTb, €C/IN OHa Oblfla NpPeayCcMOTPEHA YCI0BUSAMM A0roBopa iMbo 3aKOHOM[12].

MocnencTems 3aLLUUTblI HAPYLLIEHHbIX CYOBEKTUBHLIX NPaB B BUAE YA0BIETBOPEHUS
TpeboBaHUI KpeauTopa, yOEP KUBAIOLLEro Bellb HEUCMPABHOIO A0J/IKHUKA, U3
CTOMMOCTW 3TOW Bellyn NnpekpallaeT NPaBoOOTHOLWIEHNE MeX Oy CTOPOHaMU, a 3aKJto4YeHune
MUPOBOW COENKN, Ha Hall B3rnag, eCTb AOCTUXXEHME COrlalleHns 0 npeKkpaLleHnmn
o6s13aTeNbCTBa HA OCHOBE B3AaMMHbIX YCTYIOK.

NHbIMN cnoBamu, BblaesieHHble B 0cobble rpynnbl MpaBble MocaeacTBUsS BMUCbIBAOTCS B
Tpuany - yCTaHOBNEHNE, NU3MEHEHME U NMPeKpaLLeHNne NPaBoOTHOLLIEHUN.

Taknm o06pa3oM, Mbl HE yCMaTpMBaeM OCHOBAHUI OJ19 MHOMN TPAKTOBKM MOHATUSA
topmnanyeckoro akTa, Kak oHo bbin1o cchopmynmnpoBaHo B paboTax KpacaBimkoBa O.A.,
Anekceesa C.C., icakoBa B.b. n noganep>xnsaetcs 60/bLUINHCTBOM Y4YEHbIX -
LUMBUJINCTOB.

B KypcoBoi paboTe Mbl UCXOAUM U3 MOHATUS IOPUANYECKOro DaKTa KakK XXU3HEHHOro
(hakTa, C KOTOPbLIM HOPMa NpaBa CBSA3bIBAET BO3HUKHOBEHNE, NU3MEHEHME U
npekpaLlleHne nNpaBooTHOLLUEHUA.

B topunanyvyeckon nutepaType BbiCKa3blBaJIMCb MHEHUS 0 HEOOXOOUMOCTU UCCAenoBaHnS
COoCTaBa lopnanyeckoro pakTa, MOCKOJIbKY A8 TOro 4Tobbl BO3HUKAN NPeayCMOTPEHHbLIE
rnpaBoOM MOC/eACcTBUSA, ABJIEHUE NN NPOLECC A0JIKHbI HE TONIbKO peasibHO HAaCTYyNnUTb, HO
N COOTBETCTBOBAaTb BCEM TEM MNpPU3HAKaAM, KOTOpble YCTaHOBJIEHbI HOPMOWM NpaBa
NMPUMEHNTENIbHO K NPaBOBON Moaenn obctoaTenbCcTBa (Hanpumep, cM. cT. 339 NK PO)[13]

OTpoenbHble NPpU3HAKK, CBOUCTBA, Ka4yeCTBa, XapaKTEePUCTUKN NN UX COBOKYMHOCTb,
OTHOCSLMECS K CaMOMY peasibHOMY 06CTOATENLCTBY, €ro cybbekTam unm obbekTy, no
MHeHUnto PoxxkoBon M.A., BXOOAT B COCTaB lOPUANYECKOro hakTa B KayecTBe ero
3n1eMeHTOB. [log cocTaBoOM pugndeckoro pakta Poxxkosa M.A. NnOHMMaeT COBOKYMHOCTb
YCJIOBUW HACTYNNEHNSA XXU3HEHHOIr0 06CcToATENbLCTBA, TPpeboBaHME O KOTOPLIX BbITEKAET
U3 HOPMbI NpaBa M Npu HaJIMYNN KOTOPbIX OHO NMPU3HAETCA opnaNYeckuM PakToM U
BJIEYET YCTaHOBJIEHHbIE lopuanYeckme NocneacTBmA[14].



MbiC/Ib 0 HEOOXOOMMOCTU aHasIM3a COCTaBa IPULANYECKOro pakTa BblCKa3biBasl
AnekcaHppos H.I'., onpenenas ero Kak «COBOKYMNMHOCTb MPU3HAKOB, NPU Han4Ynmn
KOTOPbIX COOTBETCTBYIOLUN XU3HEHHbIN (PAKT...A0JIKEH BJieYb Te€ UIN NHblIe
topngnyeckme nocsencTensa oasa any, KOTopbiX aHHbIM PaKT KacaeTca»[15]. Bo3paxkas
emy, Kpacas4nkoB O.A. oTMeYas, 4TO MOCKOJIbKY «IOpUONYECKNI PaKT - SBeHne
peasibHOW AeNCTBUTESIbHOCTU, MOCTOJIbKY OH HE MOXXeT COCTOATb U3 NPU3HAKOB,
KOTOopble NpeacTaBasioT cobon ngeonormiyeckoe oTparKeHne Tex nam Apyrnx CBOMNCTB,
CTOPOH, Ka4yecTB AaHHOro asneHus... CocTas lOpuUANYECKOro pakTa TOT XKe, 4TO U Y BCexX
APpYrnx pakToB peasibHOW AeNCTBUTESIbHOCTH, - 3TO ABJIEHUSA N NPOLLECCHI, HO He
MPU3HaKM ABaeHN N npoueccoB»[16]. Anekcees C.C. Tak)Xe cHUTaeT UCKYCCTBEHHbIM
KOHCTPYMpPOBaHMe coCTaBa lopuany4eckoro pakTa, CCbislasgiCb HAa HEBO3MOXXHOCTb
BbISIBJIEHUA 06LLNX MPU3HAKOB A5 MPaBOMEpPHbIX AeNCTBUN U AENCTBUN HEeNMpaBOMepPHbIX
N HEeJONYCTUMOCTb MCMNOJIb30BaHMSA 3TOM0 NMOHATUSA B OTHOLLUEHUN COBbLITUN.

XaHHaHoB P.A. B cBoel paboTe «HopMaTUBHbIE YCN0BUSA B AVHAMMKE Fpa>kKAaHCKOro
MPaBOOTHOLLUEHUSA», aHANN3UPYS YKAa3aHHbIE B HOPMaX MpaBa YCJ/I0BUS, KOTOpPbIe
CNoCOBCTBYIOT ABUXXEHUIO FPaKAaHCKOr0 NPaBOOTHOLLEHUS, 0603HAYM UX KakK
«HOpPMaTUBHbIE YCNOBUS», obecnedynBatoLne BOSHUKHOBEHNE, U3MEHEHME NpeKpalleHne
NPaBOOTHOLLUEHWUIA. XapaKTePHbIM AJ1S 3TUX YCJIOBUI, MO €ro MHEHUIO, BSIETCS TO, 4YTO
oHWU:

a) HeNocpeacTBEHHO He BJIeKYT 3a cobon CaMoCTOATENbHbIX OPUANYECKUNX
nocnencTBun;

0) Bcerga npenlwecTBYOT lOpuandeckomy dakTy;

B) NpeBpaLllatoT peasibHYy BO3MOXXHOCTb HAaCTYMJIEHUSA IOPUANYECKOro hakTa B
DENCTBUTENIbHOCTb M TEM CaMbiM 00yC/I0BAIMBAIOT BO3SHUKHOBEHME IOPUANYECKUNX
nocnencTBun;

r) He MOryT OblTb OTHECEHbI HU K KaTeropumnm ODENCTBUN, HUN K KaTeropumm cobbiTnn;

) CTaHOBATCA opugn4yecknm pakToM, Korga BXoOAT HEero B KayecTtse HefocCTaloLwero
aleMeHTa[l7].

PoxkoBa M.A. He cornacHa c yteepxaeHmem XaHHaHoBa P.A. 0 TOM, 4TO «HOPMaTUBHbIE
yCJ/IOBUSA» BXOOAT B IOPUONYECKNI COCTAB U, BbICTYMas B COMETaHUN C OPUONYECKUM
JakKTOM, CaMn CTAHOBATCA lOpuagn4ecknm pakToM. DTO 3aKJII04EHNe, Nnpoxoasllee
KpacHOW HUTbIO MO BCen ero paboTe, N0 eé MHEeHWNIO, 4EMOHCTPUPYET NCKAaXKeHne
MOHATUN «r'MMNOTEe3a HOPMbI NpaBa» N «COCTaB IPUANYECKOro hakTa», a TakxXe



CMeLlleHne 3TUX NOHATUIN C NOHATNEM <<}OpVI,EI,I/I‘-IeCKVIIZ COCTaB»[18].

KOpnandeckmnm pakT U rmnoTesa HOPMbl NpaBa, Kak OHa MULLET, «He MOryT
paccMaTpuUBaTbCA B Ka4eCTBe COBOKYMHOCTU, MOCKOJIbKY NepBbIN npeacTtasnseT cobon
peasibHbI XXU3HEHHbIVN (haKT, @ BTOpas - HOPMaTUBHO-NPaBOBYO abCcTpakuuio.
TpeboBaHuU4, NpeabsaBasgeMblie K abCTpakTHOW Mogenn o6CToATeNbCTBA, 3aKpPenaéHHble
B HOpMe npaBa, He BbICTYNaloT B CONETAHUN C IOPUANYECKUM PaKTOM, a No CyTn
onpenensatwT Te yC/I0BUSA, Ka4ecTBa, CBOMCTBA, MPU3HaKW U T.4., peajibHoe
CyLLeCcTBOBaHMe KOTOPbIX CNocobCcTByeT co3aaHun N3 hakTnyeckoro obctoAaTenbCcTBa
topnanyeckoro gakTa. MNpu HecobnofeHUN e NpeayCcMOTPEHHbIX HOPMOW NMpaBa
TpeboBaHMN (OTCYTCTBME /IEMEHTOB IOPUANYECKOr0 COCTaBa) XU3HEHHOEe
06CTOATENLCTBO TaK N OCTaeTCsa haKTUYeCKMM 0B6CTOATENLCTBOM, «HE CTaB»
opnUaOANYECKNM (PaKTOM»[19].

K anemMeHTaM lopnanyeckoro coctaBa OTHOCATCS, N0 MHEHUIO Poxxkoson M.A., «He
TOJIbKO XapaKTepuCTMKa CaMOro XXU3HeHHOro obcToATeNbCTBa, HO U YC/1I0BUS,
CBsi3aHHble C ero cybbekToM n 06beKTOM. B 4aCcTHOCTK, K 3N1eMeHTaM pnanyeckoro
hakTa, XxapakTepusyLwmnm cybbeKkToB, OHa OTHOCUT XapaKTEPUCTUKK; K dNIeMEeHTaMm
topuanYeckoro akTa, onpegensiowmm o6bLeKT, - Takme CBONCTBA KakK HeLe/IMMOCTb,
noTpebnaAMoCTb Belen nim nx NpuHanIeXHOCTHbIN XapakTep 1 T.4. B HeKoTopbIX
C/lyq4aax HOPMbI NpaBa YNOMUHAIOT He TOJIbKO lopnanyeckmne XxapakTepucTuku
(nobpocoBEeCTHOCTb, HEBUHHOCTb CYOBHEKTOB U MPOY.), HO U eCTeCTBEHHbIE
(HaTypanbHble) CBONCTBA ABNEHNS (ero cybbekTa nnm obbekTa), Hanpumep,
HegennmocTb Bewn (cT.133 FK PO), noTpebnsemocTb Bewm (cT. 607 'K PO) u T.n. Taknm
obpa3om, NpaBo N 3a HEKOTOPbLIMU €CTECTBEHHbIMU CBONCTBaAMU MPU3HAET 3HaYeHne AN
Lenen «CTaHOBNEHNSA» PUANYECKOro daKTa».[20]

Monemunsnpysa c XaHHaHoBbIM P. A., KpacaB4inkoBbIiM O. A., AnekceesbiM C. C. PoxxkoBa M.
A. NpnxoaunT K BbIBOAY, YTO BCAKUN IOPUANYECKUN (PaKT BKJIlOMaeT B CBOW COCTaB He
TOJIbKO KOHKPETHOE XXU3HEeHHOoe 06CToATeNbCTBO, HO U PAL 3J1IEMEeHTOB, Han4une
KOTOpbIX 0bycnosaeHo TpeboBaHUSAMN HOPMbI NpPaBa, U 4TO «NpPefyCMOTPEHHbIE B HOpMe
npasa TpeboBaHMA O HAJIMYNK BCAKOrO NMpuU3HaKa, CBONCTBA UM KadecTBa (1am nx
COBOKYMHOCTU), XapaKTePM3YIOLWMNX ABEHNE UK NPOLLeCC, ABAATCA 0693aTeNbHbIMU
ansa cobnogeHnsa. B npoTUBHOM CilyyYae peasibHoe XU3HEeHHOoe 06CToATeNbCTBO (AB/eHne
NNU NpoLecc) He MeeT IPUANYECKOro 3HaYeHNA».[21]

He comMHeBasACb B MONE3HOCTU OUCKYCCUIA OTHOCUTENIBHO CYLLHOCTU IOPUANYECKOrO
(hakTa B rpa>kfaHCKOM npaBe, BMeCTe C TeEM He CYMTaeM MNoJie3HbIM cBefeHune npobremsl
NMPaBOOTHOLLEHMS Ha YPOBEHb lopnanyeckoro gakta. Ecnm 6biTb NnocnenoBaTeNbHbIM, TO



He TO/IbKO 0 [06POCOBECTHOCTU, COCTOSAHUN B POACTBE CYyOBLEKTOB HY>KHO FOBOPUTb, HO ”
0 NpaBoAeecnoCobHOCTN CyObEKTOB Kak Npu3HaKe Iopuanyeckoro akTta, a Takxe o
cBoncTBax ob6bekTa NMPaBOOTHOLIEHU KakK NMpU3HaKax lopnanyeckmnx pakTos, 4To
NOBJIEYET PEBM3UIO YCTOSABLUENCH TEOPMN NPaBOOTHOLLEHWA, YTO €4Ba u
uenecoobpasHo.

B rpa’kaaHCKOM npaBe NpaBoOBble OTHOLIEHUS BO3HUKAIOT W B TeX Cy4asix, Korga umeeTt
MeCTO CUTyauusl, 3aKOHOM He ofobpsaeMas, HanpuMmep, CAENKN, COBEPLUEHHbIE Nof
BANAHMEM 3abnyxxaeHunsi, obMaHa n opyrme ocnopuMble caenku[22]. [laneko He BO BCeX
CJlyqasix OCnopuMble CAENKN MPU3HAOTCA HeAEeNCTBUTESTbHBIMUA.

He Bcerpa ocnapmBaloTCa MMEOLLNE FPaKAaHCKO-NMPaBOBOE 3HAYeHMe peLleHNns OpraHoB
yNnpaBJ/IeHNS aKLIMOHEPHbIX 06LLECTB, NMPUHATbLIE C HAPYLUEHUEM X KOMMNETEHL UMW,

He npu3HaBaTb 3TN XXU3HEHHbIE obcToaTenbLCTBa opungn4ecknmMm akTaMm HeT
OCHOBaHUN, TaK Kak, eC/qim OHN He ocrnopeHbl, BCe BO3HUKLUNE, U3MeHUnBLLUNECH,
npekpaTmsewnecsd B CBA3NM C 3TUMU obcTossTeNbCTBAMM MpPpaBOOTHOLLUEHWNA OCTaloTCA B
cnne.

NMpaBoBas NpMpoaa OCNOPUMbIX U HAYTOXKHbIX CAENOK MHTepecoBasia MHOMUX YYEHbIX U
npakTnyecknx paboTHMKoB. Arapkos M.M. nennn Bce 4ENCTBUTEJIbHbIE CAESIKN Ha
«6e3yCcnoBHO OENCTBUTENIbHbIE N YCJIOBHO OENCTBUTENbHbIE (OCMOPUMbIE)[23]», YTO
00BbACHAN0 NPU3HaHME B OTAENbHbIX CUTYaLMAX OCNOPUMbIX CAESIOK AENCTBUTENIbHBIMU.

C no3vumnm Teopun lpPNOANYEeCKUX PakToB TaKUX COENIOK HEKOTOpPbLIE aBTOPbLI FOBOPAT Kak
0 neeKTHbIX lpnandyecknx pakTax.[24] lNon nedekTHOCTLIO Po)xxkoBa M.A. NnoHUMaeT
«He 3anpeuwéHHoe HECOOTBETCTBME KaKoro-nmbo npru3sHaka, CBOMCTBA, XapPaKTEPUCTUKM
topnagnyeckoro pakTta TpeboBaHMsaM HOpMbI NpaBa»[25] . 1 B KayecTBe npumepa, rae
oT/In4mne gedeKTHOro pmnanyeckoro pakTta oT NpaBoOHapyLUEHNS NMPOSBASETCS, Mo eé
MHeHUto, Hanbonee apko, NnpusoanT 3n0ynoTpebneHne npasoM (cT.10 'K PO®) kpegutopa
(beHedmumapa), KOTOPLIN, NONY4YMB CYMMY Ao0Jira OT AOJIXKHUMKaA, obpalaeTcs ¢
TpeboBaHmeM 06 ynnate TON Xe CyMMbl K FapaHTy.

Hy>XHO OTMEeTUTb, YTO He BCe aBTOPbl COrJIaCcHbl C KBaJMpukaumnen oencTemm Kpegmtopa
Kak 31o0ynoTpebneHns npaBoM B NpuBefeHHON CUTyaunun. B 4aCTHOCTU MHOMO MHEHUA
Npuoep>XXmMBatoTCa Takne ydyeHble Kak EmenbaHos B.U. [26], N36pexT MN.[27]. MNpe3nanym
Bbicluero ApbuTpa>KHOro cyfa, HanpoTue, ycMoTpesn 3s10ynoTpebneHre npaBom co
CTOpPOHbI 6eHednLmapmna B aHanorM4HOM CUTyaLnn.[28]



Ha Haw B3rnag, 3/oynotpebseHne npaBoM (LWMKaHA) OTHOCUTCH K HEMPaABOMEPHbIM
O0EeNCTBUAM KaK Pa3HOBUOHOCTU lopnanyeckmnx gakToB, 0 KOTOPOM NONAET peyb B
cnepyloulemM pasgesie HacToswen paboTsl.

B rpa)kgaHCKOM 3aKOHOZATENbCTBE NPenyCMOTPEHLI CaMble pa3/inyHble lpuandyeckume
haKTbl KAK OCHOBAHUS rpakKAaHCKUX NpaBoOTHOWEHUA. ObWwKnn nepeyeHb 3TUX
topnanyecknx akToB cogepXmnTtca B cT. 8 FK PD, cornacHoO KOTOPOW rpakaaHcKue
npaBa 1 06493aHHOCTN BO3HUKAIOT:

e 113 JOrOBOPOB N UHbIX COEJOK, NPefyCMOTPEHHbIX 3aKOHOM, a TakK)Xe 13 LOroBopoB
N UHbIX COEeN0K, XOTA U He NpefyCMOTPEeHHbIX 3aKOHOM, HO He NPOTUBOpeYaLLmnX
emy;

e 13 aKTOB rOCyAapCTBEHHbLIX OPraHOB M OPraHOB MECTHOro CamMoynpaBfeHuns,
KOTOpble NpeayCcMOTpPEHbl 3aKOHOM B Ka4yeCTBe OCHOBaHMSA BO3HUKHOBEHUSA
rpa>kgaHCKMx npaB n obs3aHHOCTEN;

e N3 cynebHOro peweHns, yCTaHOBMBLLErrO rpakAaHCKMe npasa U 0693aHHOCTY;

e B pe3ynbTaTe npmnobpeteHns nmyuiecTea n oCHOBaHUAM, A0MNYCKAEMbIM 3aKOHOM;

e BC/IEACTBME MPUYUHEHNSA Bpeda APYroMy nuuy;

e BC/IeACTBME HEOCHOBATEJIbHOIO oboraleHuns;

e BC/IEACTBUE UHbIX OENCTBUN FPa)K4aH U UHbIX NnL;

e BC/IeACTBME COObITUIN, C KOTOPbLIMU 3aKOH UK MHON NPABOBOW aKT CBA3bIBaET
HacTynJaeHne rpa>k4aHCcKo-npaBoBbIX MOC/AeCTBUN[29].

FOpuanyeckme akThl B FpaXKAaHCKOM NnpasBe oTanyatoTcs 6onblinmM pasHoobpasmem, B
CBSA3M C YEM UMeeTCs HacyLHas HeobXoANMMOCTb UX Knaccugukaumnm.

B ropmandeckom nutepaTtype npepiaratoTca pasiMyHble BapuaHTbl KJlacCuumkaymm
topuandecknx pakToBs.[30] Knaccupunkauum, npeactasnsome npakTU4eckKnin nHTepec
paccMOTpeHbl B pa3genie BTOPOM KypcoBor paboThl.

2.Knaccupukauua opmanyeckux pakros

2.1.Knaccupukauuma opmaniyeckux paktoB no
IOpUMANYECKUM NocnencTBuaM



Coobpa3Ho TPEM BO3MOXKHbIM 3TanaM ANHAMUKU FPa>KAaHCKO-NPABOBOr0 OTHOLLEHUS U
HayKe rpa>JaHCKOro npasa NPUHATO pa3inyaTb TPU KaTeropumn opnamnvyecknx gakTos B
3aBMCMMOCTW OT BMAA MOPOXKOAEMbIX MU HA OCHOBE 3aKOHa IPUANYECKUX NOCNeaCcTBUNA
- hakTbl NpaBoobpasyoLLne, NpaBo3MeHsOLLME U NpaBonpekpaLlaowme[3il.

MpaBoobpasylowmnm ropnanvyecknm GakToM SBASETCS Takon paKT, C HAIMYNEM KOTOPOro
HOPMbI OENCTBYIOLLEr0 NpaBa CBA3bIBAlOT BO3HUKHOBEHME MPakK4aHCKOro
npaBoOTHOLWEHNS. [TpuMepoM Takoro poga hakToB MOXET CJ/IY>KUTb 4OF0BOP KyrJun-
npoAa>kn, Ha OCHOBAHMWN KOTOPOro y NoKynaTens BO3HMKAeT npaBo COBCTBEHHOCTN Ha
KYMNJIEHHYIO BeLLlb.

K yncny npaBoobpa3ylowinx OTHOCATCS U Takue lopunagnyeckme pakTbl, Kak NOCTPONKa
OOMa 3aCTPONLLNKOM, HanncaHue KapTuHbl XYy OOXKHUKOM MU KHUTN Hay4YHbIM
paboTHNKOM. YKa3aHHbIe lopnan4eckmne pakTbl ABAAIOTCA Ceunpuyeckn
npaBoobpasyowmmm B CBA3M C TEM, 4TO COOTBETCTBYlOWEee CybbeKTUBHOE NpaBo Ha
onpenenéHHbIn (BHOBb CO3A4aHHbIN) 0ObEKT BO3HUKAET BrepBbIe.

NMpaBON3MEHSOLWNM LOPNONYECKNM (DAKTOM SABNAETCSA TakoW haKT, C HAaJIMYNEM KOTOPOro
HOPMbl OENCTBYIOLLEro NpaBa CBA3bIBAOT N3MEHEHUS FParKJaHCKOro NPaBOOTHOLLUEHMS.
B KayecTBe nnncTpaunum gaHHOro Buaa lopuanyeckmnx akToB MOXXHO Ha3BaTb YCTYMNKY
npaBa, TpeboBaHMA NN NepeBo A0JIra; B pe3ysibTaTe KOTOPbIX MPOUCXOANUT CMEHa Nu,
B 06513aTe/IbCTBEHHOM MNPaBOOTHOLLEHUW (B MEPBOM CJly4ae CMeHa yrnpaBoOMOYHOro, a BO
BTOPOM - CMeHa 0653aHHOro nmua).

N3mMeHeHne B NpaBOOTHOLLEHUN MOFYT KacaTbCsA He TOJIbKO Cy6bEeKTHOro coctasa, HO n
CaMoro LPNaNYecKoro coaep>XXaHms CoOOTBETCTBYIOLLEro rpaAaHCKoro
NnpaBoOTHOLWEHNSA. TakK, HanpuMep, No OOroBOpYy XpaHEHUs XpaHnTenb obs3aH
BO3BPAaTUTb /ULy, COABLUEMY MMYLLECTBO Ha XPaHeHMe, Ty e camyio Bewb. OaHakKo,
€C/IN XpaHUTEeNb He BbINOJHUT Haanexxawmm obpa3om 3Ton 0643aHHOCTN, TO OH AOJIXKEH
BO3MECTUTb CTOMMOCTb Bewn. B gaHHOM cny4vae 0653aHHOCTb BO3BpaTa BELLM
TpaHchopmMmmpyeTcs B 0653aHHOCTb BO3MELLEHNA CTOMMOCTM 06 beKTa XpaHeHuns.
Bo3MO>XXHO, pa3ymMeeTCs, N UHble N3MEHEHNS B FPa)KAaHCKOM NPaBOOTHOLLEHUN, Korga
nmbo yMmeHblaeTcs 06bEM MMeLWMXCa npas n obsasaHHocTen, nbo, HaNpPoTUB,
NPOUCXOONT NUX YBEJINYEHME.

MpaBonpekpalwaowmnm rpnani4ecknm akToM aBASETCS TaKoN akT, C HAMYmnem
KOTOPOro HOpMbl OEeNCTBYIOLLEro rnpaBa CBA3bIBAOT MpeKpalleHne rpa>K4aHCKoro
npaBoOTHOLWEHUS. peKkpalleHne rpa>K4aHCKoro NpaBoOTHOLEHUSA MOXXeT ObiTb
BbI3BAHO CaMbIMW Pa3JINYHbLIMU MO CBOEMY XapakTepy obcToaTenbctBamu. Cioga,



HanpuMmep, oTHocuTCcA rmbenb o6bekTa NpaBa COBCTBEHHOCTU (B 3TOM C/lyyae
rnpekKpallaeTcsa U caMo npaBo COBCTBEHHOCTU), UCMOJIHEHUE AOJIKHUKOM NieXallen Ha
HEM 005A3aHHOCTM (B 3TOM CJly4ae npeKkpallaeTcs COOTBETCTBYOLLEE
ob653aTeNbCTBEHHOE MPaBOOTHOLLIEHNE MEXAY KPeanTOPOM N OO0JKHUKOM), CMEPTb
0OHOr0 M3 Y4aCTHUKOB MPaBOOTHOLWEHUS (HanpuMmep, XyAoXXHMK 06A3ancsa HanmcaTb
KapTUHY, HO He yCrnes 3TOro caenaTtb 1 ymep. Ero 06s3aHHOCTb HE nMepexoaunT K
HacnegHunkam, 06a3aTeNbCTB NpekpawaeTcs) u ap.

2.2.Knaccupukauuma iopmaunyeckux paktoB no
BOJIEBOMY NMPUHLUUNY

Hanbonee cyuwiectBeHHOE 3HaYeHME O MOHUMaHUS NPUPoOAbl N PYHKLUN IOPUANYECKNX
hakToB MMeeT nx nogpasneneHme B 3aBUCMMOCTM OT UX CBA3U C MHONBUAYAIbHON BOJE
- noapasaeneHne Ha lpuanyeckmne 4encTemsa U lopnanyeckme cobbiTnA32].

«BoneBoi» Npu3HakK rMo3BoJINA CO34aTb M1AaBEHCTBYHOLLYO B OTEYEeCTBEHHOWN Teopum
topnandeckux hakToB KiacCndmKaumoo: Ha OCHOBAHMN NMpu3Haka 3aBUCUMOCTU OT
Ha/IN4YNA NMPOSIBJIEHMS BOJIN B lOPUANYECKNX hakTax Obin npoBeaéH BoLOpa3nes
topnanvecknx hakToB Ha ABe 6onbLine rpynnbl - opuandeckmne cobbiTns un
lopuanyeckme oencTeus.

FOpuanyeckme hakTbl - AeAcTBUNA. Micxoas n3 Toro, 4To topuanyeckoe AencTemne
npeacTasnseT cobon eAMHCTBO BOMIM U BOJIEU3bSABAEHUS. MOXXHO FrOBOPUTL O TO, YTO AJ1S
BCAKOIr0O IOPUANYECKOro AEeNCTBUA HeAO0CTAaTOYHO TOJIbKO HaJIMymMe BOJIN - BOJIS [OJIKHA
cebs peanbHO NpPosiBNATL. BcneacTeme cka3aHHOro gasbHelwas Knaccndunkaums
NpPon3BOANTCSA B 3aBUCUMOCTU OT 0COBEHHOCTEN BHELLIHEero NposiBJieHNs BOJIN.

Anekcees C.C. opngnyeckme OeNCTBUS XapaKTEPU3yeT Kak BOJIEBOE MOBEAEHNE JIIOLEN,
BHELLUHEe Bblpa>KeHNEe BOJIN U CO3HAHWS rpaxkAaH, BOJIM OpraHn3aumni n obLecTBeHHbIX
opraHmsaumin. OTanYMTEeNbHAs YepTa pacCMaTPMBAEMOro BUAa OPUOANYeCKnX pakTos,
MO ero MHEeHW, COCTOUT B TOM, YTO HOPMbI NpPaBa CBA3bIBAIOT C HAMU lOpnanNYecKme
nocnenCcTBNA MMEHHO B CUJY BOJIEBOIO XapaKTepa lopnanyeckmux encTBnn.[33]

Yepes BosieBOe noBefeHMe nofaen lopnanyeckmne HopMbl U OKa3biBalOT CBOE
HanpaBAasoLwee n npeobpasywLlee BAUAHNUE Ha 0bLLLECTBEHHbIE OTHOLWEHUA[34]. [Mpwn
MOMOLLM NPaBOBOIro PeryimpoBaHns MoOXXHO obuTbCA NMbo cokpawleHmns Ynucna
O0EeNCTBUN, HE COOTBETCTBYOWMX NMHTepecaM obuiecTBa, nmbo, HaobopoT, yBennyeHus
yncna OenCcTBUN, OTBEYaKLWMX NHTepecam obuiecTBa. Bonesoe xe noBeaeHmne noaemn



NNWb Toraa MoXeT bbITb NpegMeTOM NMPaBoOBOro peryjampoBaHnd, Korga oHO Tak naun
MHa4ye conpukacaeTcsa C ABMXKEHMUEM NPaBOOTHOLLEHWW, T.€. BbICTyMaeT B BUae
topnanyecknx hakToB-4enCcTBUN.

KOpuanyeckme 0encTBms BeCbMa pasHoobpasHbl U UFPaloT 4asIeKO He OA4MHAKOBYIO POJib
B MpoLiecce NnpaBoBOro perynpoBaHus.

FOpuanyeckme hakTbl-AENCTBUA NOAPA3AENATCS Npexxae BCero no NpusHaky Toro, Kak
OHW COrslacyTCs C NpeannucaHnusaMmn PULNYecknx Hopm, TpeboBaHNAMK NpaBonopsaka.
Mo 3ToMy Npu3HaKy lopunanyeckme pakTbl-4encTBms, 60bLLUNHCTBOM YHEHbIX[35]
pa3rpaHNYMBalOTCA Ha ABE OCHOBHbIE Pa3HOBUOHOCTM:

e NpaBOMepHbIE NEeNCTBUS;
e HernpaBOMepHble OeNCTBNA (MpaBOHapYyLUEHUS).

Takoe pasrpaHu4yeHue cooepxunTcsa B y4ebHom nuTtepaType.[36]

PoxxkoBa M.A. npegnaraeT KiaccnpuunposaTb lopngnyeckmne aencTeus Ha
[O3BOJIEHHbIE N HEJ03BOJIEHHbIE,[37] 4TO MO3BOJINT, MO €€ cnoBaM, faTb 6onee 4ETKyIO
XapaKTepucTuky ropnan4ecknm pakrtam.

Mo eé MHeHUtO, pa3rpaHNYeHne PNaNYEeCKUX AENCTBMN Ha AO3BOJIEHHbIE U
He[03BOJIEHHbIE OXBaTbIBAeT BCIO CHEPY NPaBOBON AENCTBUTENBHOCTU, KOTOpas
XapaKTepusyeTcs HaIMymem ABYyX NPOTUBOMNON0XXHOCTeNn. C 0AHON CTOPOHbI, 3TO
N03BOJIEHHbIE AENCTBUSA - LENCTBUSA, KOTOPbIE NPU3BaHbl MOPOXXAaTb HOPMasJibHblie O
rpa>kgaHckoro obopoTa topuanyeckme nocnencTens n TpebyoT NnpuMeHeHus
pPerynsaTUBHbIX HOPM, C APYrOA CTOPOHbI, HE03BOJIEHHbIE AENCTBUA - MPOCTYNKN U
nMpaBoOHaPYLUEHNS, KOTOPbIE HapyLWatloT rpa>KgaHcKkmnmm obopoT, Bbi3biBatoT NOTPeEOHOCTb
€ro BOCCTAHOBJIEHUSA U, KaK crieacteue, TpebyloT NpUMEHEHNA OXPaHUTENbHbIX HOPM
npaea.

Mon no3BONEHHBLIMU AencTBnsaMU Po)xxkoBa M.A. npennaraeT NoOHMMaTb AENCTBUS,
OTHOCUTENIbHO KOTOPbIX CyLlecTByeT obuiee [03BOJSIEHNE 3aKOHa, TO eCTb B
ODEeNCTBYOWEM 3aKOHO4ATe/IbCTBE OTCYTCTBYET NMPSAMON 3anpeT Ha nx copeplieHune. K
YNCY O003BOJIEHHbIX AENCTBUN OTHOCUT, B YaCTHOCTW:

e COBEpLUEHME COENKU;

e M3[laHNE aKTa rocyapCTBEHHbIM OPraHoOM Ui OPraHOM MeCTHOrro
caMoynpaBJieHUS;

e rpoBeAeHne Ny6anyHbIX TOProB.;



e FOCYJAPCTBEHHYIO PErUCTPALINIO IOPUANYECKUX JTNLL;
e BblHECEHME pelleHne OpraHoM PUONYECKOro JNL3;
e BbINYCK Li€HHbIX Bymar u T. 4.[38]

PazpneneHve nencTtemn Ha A403BOJIEHHbIE U HEL03BOJIEHHbIE, MO MHEHUIO aBTOpa,
MO3BONIAOT MOHATb CYLWLHOCTb OCMOPUMbIX COEJTOK N 0OBACHUTbL coaepXalmnncsa B cT.12
K PO Takon cnocob 3awmTbl rpagaHCKUX NpaB Kak HEMpPMMEHEHNe Cy40M aKTa
rocyfapcTBeHHOro opraHa uin opraHa MecTHOro caMoyrnpasJjlieHus, NpoTueopeYallero
3aKOHY.

OcrnopuMble coesIKN aBTOP OTHOCUT K 003BOJIEHHbIM NEeNCTBUAM, U npun3HaHme Ccyaom
OCI'IOpI/IMOI7I COENIKN HeOEeNCTBUTENIbHON He npmsoanT, No €€ MHEeHM 10, B pPa3pAan
Heno3BOJIEHHbIX.

CyTb npobnembl ocrnopuMbix caoesiok Poxxkosa M.A. BUONT B AeeKTHOCTU I0pUANYECKOro
(hakTa, KOTOPbLIN peLlleHneM cyla YHUYTOXKAETCS, U B 3TOM CJlydae Cy OOJ/DKEH B
obs3aTeNbHOM nopagke «NPUMEHNUTb lpUaAnYecKne NoCeACcTBUA YHUHTOXKEHNS
COBepLUEeHHOro aencTeud (nocneacTeus He[enCTBUTENbLHOCTU COBEPLUEHHOIO
[EencTBnA), NOCKOJIbKY BCE HACTYMNMMUBLLNE lopnandeckme rnocaecTBus AMWatoTCcs B 3TOM
CJlydae npaBOBOro 3aKOHHOIMO0 OCHOBAHUSA».[39]

ABTOpY HacTosLwen paboTel Npennaraemas Poxxkoson M.A. Teopusa ropuanveckunx
(haKTOB NpeAcTaB/AAETCA He MeloLWen NpenmyLLLecTs nepen npM3HaBaeMom noYTu
BCEMW Yy4YeHbIMU Teopuen, CorsiacHO KOTOpPOW BCe BOJIEBbIE AENCTBUSA, C KOTOPbIMU HOPMa
npasa CBA3blBaeT ABM>XKEHME MPaBOOTHOWEHUS (BO3HUKHOBEHNE, USMEHEHNe,
npekpaweHne) nogpasfensaoTcs Ha NPaBoOMepPHbIe U MPOTUBOMpPAaBHbIE.

MpaBoMepHoOe OelCTBME - 3TO BOJIEBOE NOBEAEHNE, KOTOPOE COOTBETCTBYET NPaBOBbIM
npeanMcaHusMm, CornacyeTcs C coaep)xaHmem npaB 1 o6s3aHHOCTEN CyOBHEKTOB.
MpaBoMepHble AeNCTBUS MOryT 6bITb NoApa3AesieHbl Ha ABe OCHOBHbIE rPymnnbi:

o OpnonN4eCKne aKThl;
e lopngnyeckmne NoCTynkKni4o].

Mon topnaNYeCcKUM akTOM B FParkJaHCKOM MpaBe NMoOHMMaeTCs NpPaBoOMepHoe
topuanyeckoe oencTene, HanpaBaeHHOE Ha BO3HUKHOBEHNE, U3MEHEHMNE NN
npekpawlleHne rpa>xaaHCckoro npaBooTHoWweHMA. OCHOBHbIM BUAOM Ipa><4aHCKO-
NPaBOBbIX OPNUONYECKUX aKTOB ABNAETCA caenka (gorosop). Coenkamm B rpa>KgaHCKoOM
npaBe NMPU3HaTCA OENCTBUS Fpa)kaaH UK IOPUANYECKMX N1, HanpaBJ/ieHHble Ha
YyCTaHOBJIEHME, U3MEHEHWNE NN NPEeKpalLeHne rpa)KaaHCKNX npae 1 obsa3aHHocTen (CT.



153 TK P®)[41]. Kpyr cOoesioK B rpa)K4aHCKOM MnpaBe BeCbMa LUMPOK (B HACcTosLWee BpeMs
rpa>kKAaHCKUM MPaBoOM peryampyeTcs OKOJ1I0 TPUALUATU BUAOB Pa3/INYHbIX FPpa)K4aHCKNX
[orosopos). KpoMe Toro, cornacHo cT. 421 ncxonsa n3s npuHumna csobobl [orosopa
[0NyCKaeTCsa 3aKJlloYeHne JOroBOpPOB Kak NpefyCcMOTPEHHbIX, TakK N He
npenycMoTpPeHHbIX 3aKOHOM U MHbIMW NMPAaBOBLIMU aKTaMW.

C no3numm Knaccnudmnkaummn pnaonyecknx pakToB cAesiKu, COBEPLLUEHHbIE C
cobnopgeHnem Bcex TpeboBaHMN 3aKOHa OTHOCUTENIBHO X CyObEKTHOr0 CoCcTaBa,
copep)xaHus, eguHCTBa M NPaBOMEPHOCTW BOIM N BONIEN3bSABNEHUS, B&CCnopHO
OTHOCSITCS K AeNCTBUSAM NPaBOMePHbIM[42].

Cnopbl CBA3aHbl C MECTOM B CUCTEME KJlTaCcCUPUKaumm iopuandecknx akToB CAENOK,
COBEPLUEHHbIX C MOPOKaMun BOJIN U BONIEU3BABNEHMNSA, KOTOpble B CT.166 K PO
0603HaYeHbl Kak Caesiku OCnopuMble.

OcnopuMble caeNKn oCTalTCa AeNCTBUTENIbHBIMU 00 TeX Nop, NoKa He BCTYMNUT B
3aKOHHYI0 cuny cyaebHoe pelleHne o NpusHaHUM NX HeaencTeBuTenbHbIMU. He BCe
oCnopuMble COENKN OCNapuMBalOTCA B Cyae 3auHTepecoBaHHbIMN nnuamMmn. He moryT 6bITb
OCnopeHbl B cyaebHoM nopsagke Takme CcAesiku nocse ncTevyeHns Cpoka MCKOBOM
0aBHOCTUN, KOTOPbLIN COrnacHo nyHKTa 2 ¢T.181 'K PO orpaHuU4YeH 0AHUM rogoMm.

OCI'IOpVIMbIe, HO He OCrnopeHHble B YCTaHOBJIEHHOM 3aKOHOM rnopAagke caenkum, HeT
OCHOBaHUM nMpmn3HaBaTb HerNnpaBoMepHbIMA NEeNCTBUAMMN.

YTo KacaeTcs aHaNIorMYHbIX CAEMNOK, HO OCMOPEHHbIX N MPU3HAHHbLIX CyA0M
HeneNCTBUTENIbHbIMM, TO OHM YTPAYMBAOT CTATyC NMPaBOMEPHOro AEeNCTBMS N NepexoasT
B pa3ps NpaBOMEpPHbIX.

Kak BUOMM, OflHa N Ta )€ Pa3HOBUAHOCTb IOPUANYECKNX (DAaKTOB MOXKET ObiTb OTHECeHa
KaK K MpaBOMepPHbIM OENCTBMAM, TaK U K MPaBOHapYyLUEHNAM.

B topngunyveckon nutepaType 3a40/ro 40 NnpuHaTua gencreytowero NK PO
BbICKA3bIBAJIOCb COMHEHME OTHOCUTENIbHO A0MNYCTUMOCTN 0603HAYEHNA 4OrOBOPOM
HeOeNCTBUTesIbHbIX caeniok. O6 3ToM MO>XXHO npo4YnTaTh B paboTax NeHknHa [.M.[43],
KpacaB4yukoBa 0.A.[44], ToncToro KO.K.[45]. Pa3zgenseT nx coMmHeHusa bparnHckmnm M.U.[46]

Cornawaschk C MHEHMEM Ha3BaHHbIX aBTOPOB B HacTosLel paboTe Mbl UCXO4UM U3
coAep)XaHua OeNCTBYIOLLNX HOPM FPakKAaHCKOro 3aKoHo4aTeNbCTBa, rae Takue
NMOHATUS KaK «HEeNeNCTBUTENIbHOCTb>» [0roBOpa N HEAENCTBUTENbHbIE CAENKN
NPUCYTCTBYIOT.



OT NpaBOMEpPHbIX PUANYECKNX AENCTBUIA, CNeLnasibHO HarnpaB/ieHHbIX Ha
BO3HMKHOBEHWNE, U3MEHEHNE NN NPEKPALLEHME IPNANYECKNX FPaXKAaHCKMX NpaB
(coenok) Heo6xoOMMO OT/IMYaTbL AENCTBME, KOTOPOe CneunasibHO Ha ABMXKEHne
rpa>4aHCKO-NPaBOBOro OTHOLLEHMS HE HanpaBJlIeHO, 0AHAaKO eC/lM OHO COBEepLUAeTCs, TO
HEe3aBUCUMO OT TOro «CO3HaBaJ1 UK He COo3HaBaJl CyObEKT X NMPaBOBOE 3HAYeHMeE,
>Xenan unm He Xxenan HacTynJIeHNA NPaBOBbIX NOCNEACTBUN»[47], TaKne rnocaencTBus
HacTynAT. Takme NPsAMO He HanpaB/iEHHbIe, HAa AOCTUXKEHME NMPaBOBOro pe3ybTaTa
DENCTBNA B TEOPUM FParKAaHCKOro rnpaBa NPUHATO Ha3biBaTb LOPUANYECKNMN
nocTynkamu.

Knaccnyeckmm npuMepom topuan4eckoro nocTynka aBAsaeTcs Haxoaka, KoTopas ans
HalwleLwero NopoXaaeT Kak 0683aHHOCTW, Ta 1 NMpaBa, NpeayCcMoTPeHHbIe 3aKOHOM (CT.
229 TK PO).

[lencTBMS, KOTOPbIE BNIEKYT HOPUAMNYECKNE NOCEACTBMS TOJIbKO NPY HANYNK
yKa3aHHOro B 3aKoHe 06beKTUBMPOBAHHOIO pe3ysibTaTa, 6bl10 NpeanoXKeHo BblAeNATb B
camocTosiTeNbHYto rpynny ArapkoBbiM M.M.. OH MeHOBa/1 X KakK AelCcTBUs, codgatoume
npenycMoTpeHHble HopMaMin NpaBa 06 beKTUBMPOBaHHbIE pe3ysibTaTbl, UMetoLne
X03ANCTBEHHOE UM KYJIbTYpPHOE 3Ha4YeHWEe, N OTHOCUIT K YACSY TaKUX OENCTBUN
CO3[aHne NUTepaTypHOro, XyA40XXeCTBEHHOIr0, My3blKaslbHOrO WX Hay4HOro
npon3BeneHuns, n3obpeTeHne, TeEXHNYECKOE YCOBEPLLUEHCTBOBAHME, a TakXe
[06pPOBOIbHYIO AEATENILHOCTbL B Yy)>KOM UHTEpece.

Pe3ynbTaTUBHbIE AEACTBUS OTHOCATCA K Fpyrnne lpuandyecknx nocTynkos, HO OHN,
HECOMHEHHO, BbIAENATCA U3 UX Yncia, obpa3ys CaMOCTOATENIbHYIO FPYyMny, MOCKObKY
pe3ysibTaTUBHbIE AENCTBUSA 061adaloT LesbiM PSAoM crieyndunyecknx NnprusHakos, Ha
KoTopble cnenyeT 06paTuTb BHUMAHME.

3Ta rpynna 4enCcTBUN OTIMYaeTCSa OT NMPOYNUX OAHOCTOPOHHUX AENCTBUN LeNeBoi
HamnpaB/IeHHOCTbIO: NINLA, CoOBepLUalLWme pesyibTaTUuBHbIE AENCTBUSA, BOBCE HE NMEIOT
Lesnblo OOCTUXKEeHMe NPaBoBOro pesyJsbTaTa, UMY ABVMKET CTpPeEMIEHME NOJYHYNTb
peasibHble NI0Abl CBOUX (haKTNYECKNX AenCTBUN. N TONbKO C NosiBJIeHUEM peasibHbIX
nnonos (06bLEeKTUBUPOBAHHOIO pe3yJsibTaTa) CoBepLlUeHUs PakKTUYeCKNX AeNCTBUN
BO3HUNKAIOT KOHKPETHbIE Iopuanvyeckme nocnencrtems. Tak, N3roToBleHne BeLlLun B/IeYET
BO3HMKHOBEHME npaBa COOCTBEHHOCTM Ha HeE, co34aHue Npon3BeneHnsa nuTepaTypbl
NN NCKYCCTBA - UCKJIIOYNUTESIbHbIX NPaB U T.[4., MOCKOJIbKY UMEHHO 3TN NOCNenCTBUSA
npefycMoTpeHbl HOPMOW NpaBa B C/lyyYae NosBJIeHNA yKa3aHHbIX pe3ysibTaToB
neaTeNbHOCTN[48].



OcobeHHOCTbIO pe3yibTaTUBHbIX OENCTBUI ABNAETCH TO, YTO NPaBO NpeaycMaTpuBaeT
BO3HNKHOBEHWE NOC/IeACTBUN HE B CBA3M C COBEPLUEHNEM OENCTBUSA, @ UMEHHO C
nosisieHneM o6bEKTUBNPOBAHHOIO pe3ysibTaTa 3TUX AENCTBUN - CO30aHHON BELUbIO,
n3obpeteHnem, Npom3BegeHNEM UCKYCCTBA, KJlaaoM 1 T.M. B oTCyTCTBME Xe 3TOro
06BbEeKTUBNPOBAHHOIO pe3ysibTaTa PaKTUHECKUX OENCTBUN rOBOPUTL O COBEPLLUEHNN
pe3y/sibTaTUBHOr0 AENCTBUSA HE MPUXOANTCS.

Mpwn coBepweHnn pe3yibTaTUBHONO AENCTBUSA BOAS nua bbina HanpaBieHa
coBeplueHne hakTnyecknx 4encTBuin, HO HE Ha CO3daHne LPNONYECKUX MNOCNeaCcTBUN.
HoO NockosbKy B paccMaTpuBaeMoM CJly4ae B CMJY MpaBOBbIX NpeanmncaHuim
topnanyeckme nociencTBmns BOSHMKAOT HE C BONIEU3BbSABIEHNEM AAHHOMO MLa, KOTopoe
MO>XeT N He NoA03peBaTb NPaABOBOro ahekTa coBepLIaEeMOro UM AencTBus, a C
06BbEKTUBNPOBAHHLIM pe3yibTaTOM, KOTOPbIA ABASETCA CNeACTBUEM ero nesTeslbHOCTN.
KOpnondeckmne nocnenCcTBnUsA BO3HUKAIOT U NMPU OTCYTCTBUM BOJIM Ha UX CO3[4AHUE;
pe3ysbTaTUBHbIE OENCTBMA CaMu No cebe BNeKYT HaCTynJeHne NpaBoBOro pesyjabTaTa
(Kak NnpaBunao, BO3HNKHOBEHNE FPa>KAaHCKOro MPaBOOTHOLLEHNS).

Kpome rpa>k[laHCKO-NpaBOBbIX aKTOB, Ha Pa3BUTUE MPa>KAaHCKNUX NPaBOOTHOLLEHUN
MOrYyT OKa3blBaTb U OKA3bIBaAlOT BAUAHME IOPpUONYECKMEe aKTbl, COBEpLUAEeMble B
COOTBETCTBUN C HOPMaMM UHbIX OTpacnen npasa. CornacHo cT. 8 K PO rpa>kgaHckmne
npasa n 0683aHHOCTN BO3HUKAIOT N3 aKTOB rOCyAapCTBEHHbIX OPraHOB U OpraHoB
MeCTHOro caMoynpaBJ/ieHUK, KOTopble NpefyCcCMOTPEeHbl 3aKOHOM B Ka4eCTBe OCHOBaHUSA
BO3HUKHOBEHUNSA rpa)K4aHCKMX NpaB 1 0693aHHOCTN[49].

AOMNHNCTPATUBHBIE aKTbl FOCYAAPCTBEHHbLIX OPraHOB M OPraHOB MECTHOIr 0
caMoynpaBJieHUs, NPeayCMOTPEHHbIE 3aKOHOM U UHLIMU MPaBOBLIMU aKTaMu B Ka4yecTBe
OCHOBaHMS BO3HMKHOBEHMUS FPaXKAaHCKNX MPaBOOTHOLLEHWI, ABNAIOTCS MO CBOEN
npupoae HEHOPMATUBHBLIMM N HENOCPEACTBEHHO HarnpaBJ/ieHbl Ha BOSHUKHOBEHME
FPaXkKAaHCKNX rMpaB 1 06593aHHOCTEN Y KOHKPETHOro CybbekTa - afjpecaTa akTa.

B ycnoBusax cywectBsoBaHusa B Poccum rocyiapCTBEHHON LLEHTPAIM30BaHHO
perynampyemMomn 3KOHOMUKM Ha (hopMUPOBaHMNE COOEPKAHUA FPaKAAHCKUMX
NPaBOOTHOLLUEHWNIA, OMOCPEAOBaABLLUNX SKOHOMMYECKMNE npoLiecchl, 6onbLioe BAMSHNE
OKa3blBasM NJIaHOBbIE aKTbl MO pacnpenesieHNnto TOBAapOB N NMPOoAYKLUK, Mo
onpepeneHnio obbeMa, xapakTepa, KOJIMYeCcTBa U coaepXaHune ycayr u T.m.,
npencTaBnsiBme cobo pa3HOBUAHOCTb aAMUHNCTPATUBHbLIX aKTOB.

K npumepy, [OroBopbl MOCTaBKM 3aKJl04aaMCb Ha OCHOBaHNN HapA40B, pa3Hapsa4oK,
NaHOB MPUKpernaeHns, rae npornuncaHbl 6bin BUAbI NPOAYKUNK, UX 06beMbl, CPOKN



nocTaBku. OTCTyMNJieHne OT YCJ/I0BUI, YKa3aHHbIX B aAMUHUCTPATUBHbLIX aKTax, He
JloMyCKanoch.

B ycnoBusax pblHO‘-IHOI7| 9KOHOMWKUN B Ka4yeCcTBe OCHOBAHUN BO3HUKHOBEHMUS rpaxxagaHCKmMx
npas “ oba3aHHOCTEN BbICTYMNalOT Ka4eCTBEHHO UHblE aOMNHNCTPATUNBHbLIE aKThbl.

Hy>XHO OoTMeTUTb, 4TO B TK PO TepMUH «aAMUHUCTPATUBHbIE aKTbl» He ynoTpebnsaeTcs.
BcT.8,12,13 'K P® OHM Ha3BaHbl akTaMun roCcy4apCTBEHHbIX OPraHOB U OpraHoB
MeCTHOro caMoynpaBJ/ieHUsA N pacCMaTPUBAIOTCA KakK lopnandyeckme pakTsl,
BO34ENCTBYOLWMNE Ha OBMKEHME MPaXK4aHCKOro NpaBoOTHOLWEHMSA (TO eCTb NPU3HAKTCA
OCHOBAHMEM BO3HUKHOBEHNS rpa)KAaHCKUX NMpaB u oba3aHHOCTEN). B ninTepaTypHbIX
NCTOYHMKAX UX Ha3blBaOT NYOANYHBIMM aKTaMU[50].

Hanpumep, oAHMM 13 CpeacTB yNnopsao4eHUs PbIHOYHBIX OTHOLUEHUIN SBNSETCS
NINLEH3MpPOBaAHME OTAE/bHbIX BUAOB NPeanpuHNMaTEsNIbCKON AesaTeNbHOCTU[51]. Bbigaya
rocyapCTBEHHbIM OpPraHOM KakoMy-nbo cybbekTy npaBa JIMLEH3MN O3HaYaeT
npenocTaBJ/ieHNE eMy MpaBa OCYLECTB/IATb, € BbIXOAS 3@ FPaHULLbl IMLEH3UN,
onpenenéHHylo nesTeNbHOCTb, (HanpumMep, NepeBO3Ky rpy3oBs, NPOM3BOACTBO
NleKapCTBEHHbIX CpeacTB)[52].

Opyron pasHOBUAHOCTbIO aAMUHUCTPATUBHbLIX aKTOB, MOPOXAAOLWNX FrpaKgaHCcKue
npaBa 1 06893aHHOCTN, ABNAKOTCHA aKTbl. [10400HbIE BLIHECEHMIO OPraHamm
rocyaapCTBEHHOW BNACTU UM MECTHOIro CamMmoyrnpaBieHns pewweHnn 06 n3batum
3eMeIbHbIX Y4aCTKOB, KOTOPbl€ HEe NCMOJIb3YIOTCHA B COOTBETCTBUN C UX HA3Ha4YeHneM, a
TaKXe pekBu3numa nmyulectsa (cT. 242 NK PO).

Ba>kHYy10 posib B NpoLecce BO3HUKHOBEHNSA, U3MEHEHUNSA NN NMPeKpaLLeHNs rparKgaHCKnx
MPaBOOTHOLLUEHUNIN NTPaKOT TakKMe agMUHUCTPATMBHbIE aKThbl, KakK roCcyAapCTBEHHas
perncTpauns lpuanvyeckmnx 4eNCTemnm n cobbiTUN.

FocynapCTBEHHbIe OpraHbl U OpraHbl MECTHOFO CaMOyrpaBJ/ieHNsI COBEPLUAOT
topnanyeckme akTbl (0lHOCTOPOHHME OENCTBUS) BO UCMOJIHEHME YCTAHOBJIEHHbIX A1
HUX 3aKOHOM 00513aHHOCTEN B COOTBETCTBUM C 0O BEMOM U COAEPKAHUEM CBOEN
KomneTeHUun. OHM MOTFyT MPOSIBNATL CBOE YCMOTPEHUE TOJIbKO B paMKax Bbibopa
Hanbonee pauMOHaNIbLHOIO pPeLLUEHNS U3 HECKOJIbKUX BO3MOXXHbIX (€C/IN 3aKOH
npenocTaBssieT MM Takoe NpaBo), UCXOAa U3 Nexxallen Ha HuX obuen 06a3aHHOCTN NO
COBEPLUEHWNIO AaHHbIX OeACTBUN[53]. B cooTBETCTBMN C 3TUM Hanbosiee 060CHOBAHHbLIM,
3aKOHHbIM 1 Pa3yMHbIM peLleHNEM OHU N AO0/IKHblI COBEPLUATL IOPUANYECKUN aKT.



AKTbl rOCYy1apCTBEHHbIX OPraHOB N OPraHOB MECTHOIO CaMOyrNpaBJIEHUS, KaK 1
OOHOCTOPOHHUE CAeNKN, BECbMa pa3Hoobpa3Hbl. Kak 1 04HOCTOPOHHME COENKN,
Ny6NYHbIE aKTbl MOXKHO pPa3fesinTb Ha Te, KOTOPble aBTOHOMHO BJIEKYT ABMXEHUE
FPaK[AaHCKOro NMPaBOOTHOLLEHUS, U Te, KOTOpble Hapsiay C MHbIMU lOPUANYECKUMN
hakTaMn BXOAST B OPUANYECKUIA COCTAB, BAEKYLLMA onpeaenéHHble npuanyeckme
nocnencTaus.

XapaKTepHON 0COBEeHHOCTbIO aKTOB rOCyAapCTBEHHbLIX OPraHOB M OPraHOB MEeCTHOr o
caMoynpaB/iEHNSA MOXXHO MPU3HaTb TO, YTO CaMu No cebe (aBTOHOMHO) OHU BNEKYT
TOJIbKO U3MEHEHME NN NpeKpaLleHne rpa>xgaHCcKoro npaBooTHOLWEHNA (Hanpumep,
pelleHne o0 pekBM3nLnnM NpekpawiaeT npaBo cobcTBeHHOCTU (C€T.242 TK PD)). B To xe
BpeMs BO3HUKHOBEHME Fpa)KAaHCKOro NpaBoOOTHOLLEHUA caMn Mo cebe Ha3BaHHbIE aKThl
rnoBJieYyb He B cmnax: 0bbI4HO 3TO OpUaAnNYecKoe nocsenCcTene BbiCTyrnaeT pesysbTaToM
BCEro lopnanyeckoro coctaBa, 3JIeMEHTOM KOTOPOro ABASETCA aKT YNOMSAHYTbIX
OpraHos..

He cnepyeT ynyckaTb 13 Bnay, 4To Poccunckas ®epepayns, cybbekTbl PO 1
MyHUUMNanbHble 06pa3oBaHUA NPU3HaOTCA cybbekTaMu rpax4aHCKOro npasa,
y4aCTBYOLWMMN B UMYLLLECTBEHHbIX OTHOLUEHUAX Ha PaBHbIX Ha4anlax C rpa>aaHamm u
opnanyeckKMMmn nmuamm, CNOCobHbIMKU 3aKJl04YaTb rpa>kgaHCKO-NpaBoOBbIe A0rOBOPLI U
O4HOCTOpPOHHUE caenku (rn.5 MK P®)[54].

Poccuinckaa ®epepauyuns, cydbbekTbl PO n MyHnumnanbHbole 06pa3oBaHUSA ABASIOTCA
HocuTensamu nybsanyHom Bnactu. NMo3TOMy akTbl FOCy4apCTBEHHbIX OPraHOB U OpraHoB
MeCTHOro camoynpassieHns MoryT BbITb Kak Ny6an4YHO-BNACTHLIMU
(AMUHNCTPATUBHBIMN) aKTaMun, Tak N caenkamun. B pamkax gaHHom paboThbl Mbl
paccMaTpuBaeM Te aKTbl HAa3BaHHbIX OPraHoOB, KOTOPble ABAAIOTCA OCHOBaHUAMMU
BO3HVMKHOBEHNSA, U3MEHEHUSA U NMPeKpaLLeHns rpakaaHCcKnx npas n o6s3aHHOCTEN[55].

OcobbiM BUAOM OPNONHECKNX aKTOB ABAAIOTCA cyaebHble pelleHns, yCTaHaBaMBatoLwme
rpa>kgaHckme rnpasa n 06493aHHOCTU. B KayecTBe npvMepa MOXXHO NPUBECTU peLLleHns O
NnPU3HaHWKM NpaBa COOCTBEHHOCTN Ha CaMOBOJIbHOE CTPOEHME MPU YC0BUUN, HYTO
3eMeJibHbIN Y4aCTOK B YCTaHOBJIEHHOM nopsagke bygeTt npenocTtaBseH 3aCTPONLLNKY (CT.
222 'K P®), npu3HaHWKM npaBa MyHULMNabHON COBCTBEHHOCTN Ha BeCcxo35MHyto
HeOBMXKMMYIO Bellb (N. 3 cT. 225 TK PO).

CynebHoe pelieHue - cBoeobpa3sHblin BUA Ny6anYHbIX akToB. OHO BblaenseTcsa U3 paaa
NPOYMX TEM, YTO NPOLECCYaslbHOE 3aKOHOAATENbCTBO NMOAPOOHO pernaMeHTUpyeT He
TOJIbKO MOPSAAOK ero NMPUHATUSA, HO U cnocob odopMaeHns, B CUy 4Yero cynebHoe



peLleHne NHoraa Ha3biBaloT Hanbonee popMann3oBaHHbLIM MPABONMPUMEHNTESIbHBIM
aKTOM.

Heponyctumoe npeabsaBieHne nckooro TpeboBaHmsa 0 NpU3HaHUM ero
HeOEeNCTBUTEsIbHbIM ABNSAETCA OT/INYNTENIbLHON YepTon cyaebHoro pelweHuns[s6]. Takoe
NCK4YeHne n3 obuero npasnaa obycnoBseHo TeEM, 4TO CcyaebHbIN akKT AOMyCKaeT ero
npoBepKy B 0CoboM nopsaake, onpenesnéHHoM apbuTpaKHbIM NpoueccyasabHbIM NN
rpa>kgaHCKMM npoueccyasibHbIM 3aKoHogaTensCcTBoM. CynebHoe pelleHmne B
cooTBeTCTBUK cO CT. 8 K PD, onpepensowenn 0OCHOBaHNA BO3SHUKHOBEHUSA FPa)KAaHCKNX
npas 1 obss3aHHocTen, 060Cco06NEHHO OT OPraHOB roCyAapCTBEHHONO U MECTHOIro
camoynpassieHus. Ho Takoe BblesieHe BOBCE He CBNAETEeNIbCTBYET O TOM, 4TO
cynebHoe pelleHne - He aKT rocyaapCTBeHHOro opraHa. lNMpocTo Ham4yme MHOrmx
OT/INYNTENIbHbIX YepT BblaensaeT cyaebHoe pewleHmne n3 paa Nnpovynx akToB
rocyapCTBEHHbIX OPraHoB.

BrnpaBe BbIHOCUTb cyaebHoe peLleHne He TOIbKO FroCyAapCTBEHHbIE OpraHbl -
rocyapCTBEHHbIE CyAbl, HO U MHble CneLnanbHO YNOHOMOYEHHbIE OpraHbl, KOTOPbIE He
SIBASIIOTCA rOCYyAapCTBEHHbIMU, - TPETENCKNE cyabl (apbuTtpaknu).

TepMUH «peLleHne» cerogHsa UCrosib3yeTcs No MeHbLUen Mepe B TPEX CMbIC/IOBbIX
3HaYeHnax:

e QKT MPaBOMNPUMEHUTENIbHON AeATEeNIbHOCTU CyAa No Aesny, NnoAapa3yMeBatoLniA
OTBET Ccyda No CyLlecTBy Aena ( To ecTb MaTepuaibHO-NMPaBoBOE NpeanucaHue
cyna, agpecoBaHHOe CTOPOHAM fena);

e MpoLeccyasnbHoe AelncTBME Cyaa, 3aBepluatolliee paCCMOTPEHME TEKYLLEro Bonpoca
W gena B LIenom;

e AKT-OOKYMEHT, (PUKCUPYIOLLWIA pe3ysibTaT NPaBonpuMeHNTENbHON AeSTe/IbHOCTU B
c/ly4ae paspelueHuns aena rno cywecTBy[57].

BeccrnopHo ncnonb3oBaHne eaqnUHOro TepMmHa As1s1 0603HaYeHNS YKa3aHHbIX MPaBOBbIX
SIBIEHUI, KOTOPbIE CYLLEeCTBEHHO OT/AIMYAOTCA ApPYr OT Apyra, 6e3ycnoBHO, CO30aéT
HeKoTopble NpobaeMbl B MOHMMaHUN X NPaBOBO NPUPOAbI, NPeXAe BCEro npu
YACHEHUN pasnnynin Mexxay cynebHbIM pelleHNeM Kak akTOM MpaBonpuMeHUTENbHOM
AeATeNbHOCTM U 0hOPMAISIOWMM 3TOT aKT AOKYMEHTOM, MMeLWMM HauMeHoBaHne
«pelleHne», a TakKe 0aéT HEKOTOpble MOTUBbLI AJ1 OTPULLAHMS 3a CyAebHbIM peLlleHnem
Ka4yeCcTB CaMOCTOATEJIbHOIr0 IOPUANYECKOro (hakTa, MOPOoXXAAoLWEro opuanyeckme
nocnencTemsa. 1o CMX NOp HEKOTOpPbIE YYEHbIE OTPMLAIOT 3a CyaebHbIM akTOM
MaTepurasibHO-NPaBOBOE 3HAYEHME, MOCKOJIbKY pe3ysibTaT NpaBoNpUMeHNTEIbHON



[esATesIbHOCTY Cya UMW He Pas3rpaHNYMBaETCA C NPOLLECCYallbHbIM AeNCTBUEM -
noaBefeHneM UTora Bcero cynebHoro pasbupaTtenbcTBa U BblHECEHUEM peLleHns no
CcyllecTBy gena.

OTYacTn NpenATCTBMEM ANS NPaBU/IbHOMO MOHUMAaHUSA CyllecTBa cyaebHoro pelweHuns
CNYXXUT N TOT PaKT, 4TO NoMMeHoBaHHble B CT.8 'K P® ocHoBaHUSA 019 BO3HUKHOBEHUA
rpa>kgaHCKMX npas 1 0693aHHOCTEN N3/I0XKEHbI MO-Pa3HOMY.

N3 HMX YacTb onpeaeneHa Kak AencTBus: «npuobpeTeHne» MMyLLecTBa, «Co3gaHne»
NPou3BeAeHNN HAayKWN, INTepaTypbl U T. M., «NPUYNHEHME» Bpeaa, «HeoboCHOBAaHHOE»
oborawleHue, ndble nencTBuS.

Cnepys 6ykBanbHOMY CMbIcy CT. 8 TK P®, cnoXXHO onpenennTb Kak AeACTBUS OMOBOPbI
N CAENKWN, aKTbl FOCYAAaPCTBEHHbLIX OPraHOB U OpPraHOB MECTHOr0 CaMoyrnpaBAeHUs U
cynebHble peweHuns. Ecnu 6bl pefakums 3ToO HOPMbI 3aKpensisfia Takue
obcTOoATENbCTBA, KaK 3aKJlloYeHne 4OroBOPOB U CAENOK, M3[aHNE aKTOB
rocyAapCTBEHHbIX OPraHOB U OPraHOB MECTHOIro CaMoyrpaB/ieHNs, BbIHECEHNE
cynebHoro pelleHuns, To MOXKHO 6b1210 6bl FOBOPUTbL O TOM, YTO 34€Chb K
obcToATENLCTBAM, C KOTOPLIMM HOPMa NpaBa CBA3bIBA€T HACTYMNJIEHME onpenesiéHHbIX
nocneacTBU, OTHECEHbI UMEHHO AeNCTBUSA. Takaa peaakuuns HopMbl CHsa 6bl MHOrMe
BOMPOCH! N CYLLECTBEHHO CHU3WIA «HaNpPsiXKeHne» B MOHUMaHUM NPaBOBO NPUPOAbI
HEKOTOPbIX IOPUANYECKNX (DAKTOB.

PaccmaTpuBas cynebHoe peweHue ¢ no3nyun cT. 8 'K PO noa TepMnHoM «cyaebHoe
pelieHne» NoHMMaeM OENCTBUE Cya NO BbIHECEHMIO NMPaBONPUMEHNTESNIbHOIO aKTa
(cynebHoro peweHuns No cywecTsy gena).

fOBOPSA O COOTHOLLUEHUNN PELUEHNI FOCYAapCTBEHHbLIX CYy40B N peleHnin CyaoB
HerocynapCTBEHHbIX - TPETENCKMX CyAoB (apbuTparkein), conoctaBnas nx, Poxxkosa M.A.
OTMeYaeT, YTO pelleHne rocyfapCTBeHHOro cyna:

e MOryT 06)Kan0BaTbCs B BbILLECTOALLYIO MHCTAHUMIO CyAa - aneNsunoOHHYIO,
KaCCaLMOHHYI0, HaA30PHY0 MHCTaHUWo (Mpu 3ToM o6>kKanoBaHue pelieHns oo
BCTYMJIEHNSA €ro B 3aKOHHY CUly OTOABUraeT 3TO BCTYMJIEHNE A0 MOMEHTa
MPUHATUSA NOCTAHOBJIEHNSA CYA0M BbILLECTOSALWEN MHCTAHLUNN);

e ABNAIOTCS 006Le0b53aTENbHLIMM, YTO O3HAaYaeT NOAYMNHEHNE BCeX CYOBbEKTOB
BbIBOAY Cyda, COAEP>KALLEMYCS B PE30JIIOTUBHOW YaCTUN pPeLUeHNS;

e Ha OCHOBAHWM BblJaBaAa€MOro CyJioM NCMOJIHUTENIbHOIrO INCTA NnoasiexxaT
MPUHYANTENIbHOMY UCMNOJIHEHWIO;



e CO3JAlOT NpeanLnio A8 Y4aCTHUKOB NpOoLecca: BbiBOAbl CyAa B OTHOLLUEHUN
KOHKPETHbIX (haKTOB, KOTOPbIE 3aKPEenasioTCA B MOTUBUPOBOYHOM YaCTU peLleHuns,
He noaJsiexxaT NOBTOPHOMY CyAebHOMY YCTAaHOBAEHUIO MPU NocaenyoLlem
pa3bupaTenbCTBE MHOMO COPa MeXAy TEMU XKe N1ULUaMu [58].

YTo KacaeTcs pelleHnn TpeTenckoro cyaa (apbutparka), To OHU:

e ABNAOTCA 06A3aTe/IbHbIMU 15 CTOPOH TPETENCKOro pasbmnpatenbcTea (CTOPOHLI,
3ak4mBLLINE apbuTparkHoe cornaleHme, TeM CaMbiM NPUHMMALOT Ha cebs
0653aHHOCTb A06POBONBLHO UCMNOMIHATL PeLleHne TpeTenckoro cyaa (ct.31 ®3 «O
TpeTenckmx cynax B Poccnmnckom depepaumnn));is9l

e MCNosHATCA 0o6poBOsbLHO (CT.44 @3 «O TpeTencknx cygax B Poccunckon
depepaynn»). Npn oTCyTCTBMU 00OPOBOBHOrO UCNOJHEHNSA MOTYT BbITb
npueBefeHbl B UCNOJIHEHNE NPUHYANTENBbHO, OAHAKO UCNOJIHUTE IbHbIN NNCT
BblAAETCHA roCcyapCTBEHHbIM CyaebHbIM OpraHoM nocsie NPoOBEPKN peLleHns
TPEeTEeNCKoro cyga Ha cooTBeTCcTBME TpeboBaHNSAM 3aKOHa;

e OCMNOpPEeHbl MOryT BbITb B KOMMNETEHTHbIN rOCyAapCTBEHHbIN cyn (cT.34 3akoHa PO
«O MeXayHapo4AHOM KoMMepYyeckoM apbutparke», cT.40 @3 «O TpeTencknx cygax
B Poccunckon depnepaunm»). UcknodeHne ns obuiero npasuia nmeeTt MecTo, eC/iv B
apbnTpa>kHOM COrslalleHN CTOPOHbI HE MPenyCMOTPEeNn, 4TO pelleHne
TpeTenckoro cyaa (apbutparka) aBnseTcs oKoHYaTeNbHbIM (cT.40 ®3 «O
TpeTenckmx cynax B Poccunmnckom depgepaumnm»);

e He CO3JaloT NpergnLnioreo].

HeobxoanmMo OTMETUTb, 4TO BOMNPOC O poJan CyAebHOro peweHuns B BOSHUKHOBEHUN,
pPa3BUTUN N MPEKPALLEHUN FPaXKAAHCKOro NPaBOOTHOLWEHNSA 00 CUX MOP B OPUANYECKON
nmTepaType He NMeeT e4UHOr0 MHEHMNS, XOTS UCCieaoBanm 3Ty npobnemy Takme
BUAHbIE Y4éHble, KaK Nypeuny M.A., Anekcees C.C., NcakoB B.b., XangunHa P.O.[61] n
apyrue.

Onckyccma npoaosiKaeTcs, 0 HEM MOXKHO cyanTb no paboTtam Poxxkoson M.A.[62],
Ko3noBsa M.A.[63] 1 4Ap.

CynebHoe pelwieHne Kak lopuandecknin hakT MOXXeT U3MEHUTb rpakgaHckue
MPaBOOTHOLUEHNS, NPEeKPaTUTb ero A4encTBue, aHHy IMpoBaTb (YHUYTOXXNTb)
rpa>kg4aHCKoe rnpaBooTHOLLEHNEe, HanpuMmep, B cJly4ae NnpusHaHua HeaenCcTBUTEesIbHON
COEJIKM, KOTopas NMPMU3HAETCHA TaKOBOW CO BPEMEHU €€ 3aKJIl0YeHuns.

ABTOp pa3pensetT MHeHue Ko3snosa M.A.[64] O HEKOPPEKTHOCTU TakKnux popMyIMpPOBOK B
cTaTen 222 n 234 TK PO, korga peyb MOAET 0 BOSHMKHOBEHMM NpaBa CO6CTBEHHOCTU Ha



OCHOBaAHMWN peLleHns cyaa, Kak «npaBo CO6CTBEHHOCTU MOXXET BbITb MPU3HAHO».
Mpr3HaTb MOXHO TO, 4TO MMeeTCcs. [1pn y3aKOHEHNN CaMOBOJIbHOW MOCTPOMNKHW MO
npasmnam cT.222 'K PO cneposano 6bl NpUMEHNTb APYryto hopMynmpoBKy, Hanpmmep,
«npaBo COBCTBEHHOCTN MOXET BbITb YCTAaHOBJIEHO CY40M».,

Moa NnpaBOMepPHbIMU OENCTBUSMU, MOPOXKOALNMN IPparkAaHCKMUE NPABOOTHOLLEHNS,
NOHUMAIOTCA NENCTBUS, HapyLlalowmne NpeanmcaHns 3aKoOHOB, UHbIX HOPMaTUBHbIX
aKTOB U MPUHLMMNOB MpaBa.

K 4yncny HenpaBOMEpPHbIX AENCTBUIA, MOPOXXAAIOLLNX FPa*KAaHCKNE NPaBOOTHOLLIEHNS,
MO>XHO ec/u:

HENCMOoNIHEHNE NN HEHahie)Kallee NCNOoJIHEHME O0rOBOPHLIX 0643aTenbCTB;

e NMPUYMHEHNE BHEOOMOBOPHOIO Bpeaa;

e HeoCHoOBaTeNlbHOe oborauleHue - npuobpeTeHne nnm cbepexeHme nmyllecTsa 3a
CYET gpyroro nmua 6e3 4oCTaTOYHbIX K TOMY OCHOBaHUM;

e NENCTBUSA, COBEPLUEHHbIE B BUAE CAEJIOK, MPU3HAHHbIX CYAO0M HeLeNCTBUTE IbHbIMU;

e HMYTOXHbIE CAENKU;

e CO3[aHMNE NPENnATCTBUN B OCYLLECTB/IEHNM NMpaBa COOCTBEHHOCTN APYrOMY NMLLY;

e NENCTBUSA, HapYyLLAKOLWMEe NCKNIOYNTENIbHbIE NPaBa aBTOPOB NPON3BEAEHUN HAYKWN,
nnTepaTypbl, UCKYCCTBa, NaTeHToobNafaTenen;

e 3710ynoTpebneHne npasom (cT. 10 'K P®) n gp.

B paMKax BO3HUKLLEro BCaenCTBME HENMPaBOMEpPHbIX ENCTBUN NPaBOOTHOLEHNSA
yNpaBOMOYEHHbLIN Y4aCTHUK NPaBOOTHOWEHNSA (HA30BEM ero rnoTeprneswnii) Bnpase
npeabaBAATb K APYrO CTOPOHE A0MNOoJIHNTEsNIbHble TpeboBaHUS, BbiITeKatoLwme ns
YyCNIOBU O4OroBOpa N U3 3aKOHa. XapaKTepHOM 0COBEHHOCTbIO Fpa)KAaHCKO-MPaBOBbIX
OTHOLUIEHUN ABNSETCS BO3MOXHOCTb YpPerysnpoBaHnsa OTHOLWEHNI B NPEeTEeH3NOHHOM
(nocynoebHom) nopsaake. CornacHo AeNCTBYOLEMY 3aKOHOAATENbCTBY NpeabsBeHne
npeTeH3nn asnseTca obssaTenbHbIM, €C/iN 3TO NPEefyCMOTPEHO 3aKOHOM NN CTOPOHbI
A0oroBopuancb 06 3ToOM Npu 3aknYeHUn caenkn. HecobnogeHme ycnosms o
npPeTeH3oOHHOM NnopsAgKe paspelleHns cropa cornacHo cT. 148 AMNK PO asnseTtcs
OCHOBaHMEM A719 OCTaBJIEHUSA NCKOBOI0 3asABseHnsa 6e3 paccMOTpeHuUs.

MpeTeH3NOHHbIN NOPSALOK YPErympoBaHNsS OTHOWEHUA npeaycMoTpeH defepaibHbIM
3akoHOM «O 3awunTe npas noTpebuTtenen»[65s].

Mpwn yKNOHEHUn oT ,EI,O6pOBOJ'IbHOFO BO3MeLleHNA Bpena, Npu4NHEHHOI o HernpaBoMEepPHbLIM
DEeNCTBUAM, Cropbl paCCMaTpmMBarOTCA B Cyﬂ,86HOM nopsanKe[eol.



NMoTepneBwWwasa CTOPOHa BNpaBe TpeboBaTb BO3MELLEHNA MPUYNHEHHOIO en yulepba B
nosiHoMm o6béme (cT. 15 NK PD), ecnim 3aKOHOM MM LOrOBOPOM He NpenyCcMOTPEHO UHOe,
a TakKXe NMPUMEeHEeHUS NHbIX FPa>KgaHCKO-NPaBOBbIX Mep OTBETCTBEHHOCTW, HaNnpuMep,
yTpaTbl HEYCTONKWN, KOTOPas MOXET ObITb B3biICKaHa U cBepX YObITKOB (CT. 394 K PO).

Mpwn coBepLleHN HENPABOMEPHOro eNCTBNA NoTepresLwas CToOpoHa npeacrasnseT
OOKa3aTeNlbCTBa COBEPLUEHNA TaKOro AeNCcTBUA (Iopnuandeckoro pakta) Co CTOPOHbI
apyroro nnua, o6bEmMa NPMYMHEHHbLIX €N BCNeACTBME NpaBOHapyLLUEHUN yObITKOB 1
Ha/n4yme NPUYNHLI U CBA3N Mexay ybbITKaMn n HenpaBOMeEpPHbLIM AEeNCTBUSAM APYrOro
nvua.

HapylwuBliasa gorosopHoe obA3aTenbCTBO, @ TakXe NpUYnHMBLLAA HELOrOBOPHOW Bpes,
CTOpOHa npepnosiaraeTca BUHOBHOM (Mpe3yMnumns BUHbI) N Ha HEW NIeXXNT 06893aHHOCTb
0O0Ka3aTb OTCYTCTBME CBOEW BMHbLI B HapyLleHnn obasaTenbCcTBal67].

NcknioveHne ,EI,eVICTBYIOIJ.I,ee rpa>xgaHCKoe 3aKoOHO4aTe/IbCTBO YCTaHOBWJ10 OJ1A
BNagenbuLueB NCTOYHNKOB MOBbILLEHHON 0NACHOCTWN, KOTOpble 06s3aHbI 3arnagnTb
I'IpVI‘-IVIHéHHbIIZ NCTOYHUKOM MNOBbILLEHHOWN ONACHOCTHK Bpead HE3aBNCUMO OT Ha/M4nNA BUNHbI
(cT.1079 TK PO®).

B chepe npeanpmHUMaTesbCKOW AeATENIbHOCTU HapyLuuTesnen 40roBOPHbIX
obsa3aTenbLCcTB 0CBOHOXKAAET OT OTBETCTBEHHOCTN OENCTBUSA HENPEOL0MMON CUbl (CT.
401 TK PO).

N3BeCTHbIN MHTEpPEC B paMKax HacToswen paboTbl NpeacTaBAsAOT HAYTOXKHbIE COENKMN,
KOTOpble COrslacHo CT. 166 MK PO aBnsai0TCca HeOENCTBUTENIbHBIMN HE3AaBUCUMO OT
NMPU3HaHUA UX TaKOBbIMU CY[OM.

B psane ctaten MK PO npAMO yKa3blBaeTCs Ha UX HUYTOXXHOCTb. MIMeloTCs B BUAOY CTaTby
0 npeaBapuTesnbHbIX gorosopax (n.2 ¢t.429 k), porosopax gapeHunsa (n.3 ct.572 n n.2
cT.574 T'K), cTpaxoBaHue npeanpuHMMaTenbCKoro pucka (ct.933 n 951 NK), a Takxe
MMyLLeCTBEHHOro ctpaxosaHusa (n.1 ct.951 MNK), kommep4deckon KoHueccum (n.1 ¢t.1028
MK).

Hapsagy ¢ 3Tum BO MHOrmx ctatbax FK PO ynotpebnseTcs poLaoBOn TEPMUH -
«HeOencTBUTEeNbHOCTb A0roBopa». MiMeTca B BuAy Oorosopbl o 3anore (n.4 ct.339),
Kynau-npogaxu (n.2 ct.459), norosop c MLOM, Bblnrpasnm Topru (n.2 cT.449),
nopyduTtenbcTtsee (€T.362), Kynam-npogaxu HeasmxmmocTtu (cT1.550 MNK), Kkynaun-npoga>ku
npegnpuatua (n.2 ct.560 NK), apeHgbl 30aHnNa nan coopyxeHuna (n.1 ct.651), apeHabl
npeanpuaTtusa (N.2 cT.658), HanMa Xunnoro nomMewleHns (cT. 684), baHKOBCKOro Bkiaga



(n.2 cT.835 1 n.2 ¢cT.836), cTpaxoBaHUA nmyuiecTtsa (n.2 ¢t.930), IM4YHOro cTpaxoBaHUs
(n.2 cT. 934 TK), cTpaxoBaHusa (IM.1 ¢1.940, n.3 cT.944 TK 1 n.3 cT.951), noBEPUTENLHOrO
ynpaBneHnsa nmyuwiectsom (n.3 ¢1.1017), kommepyeckon cybkoHueccum (n.2 ct.1029) n

Aap.

HNYTOXXHbIMU U3 Ha3BaHHbLIX ABNAOTCA Tebe caenkn, OTHOCUTESIbHO KOTOPbLIX He
npeaycMoTpPEeHO, YTO CTOPOHA B COOTBETCTBYOLWMX CyYvasaX, MoXXeT TpeboBaTb
NMPU3HaHWUA COEeNIKN HeAeNCTBUTESIbHON.

Takon KpuTepuin nogpa3neneHns CAesioK Ha OCMopMMbIe N HUYTOXKHbIE LUMPOKO
NnpUMeHsaeTCcs B CcyaebHOM NpakTUKe U Nogaep>xmBaeTcsa y4éHbiMuni68]. C no3mumum 3Toro
KPUTEPUS HUHTOXXHBIMU CAENKAMU SIBNSIOTCS AOr0BOPbI, YPeryJnpoBaHHble CTaTbaMK
339, 362, 550, 560, 651, 658, 835, 836, 940, 1017 n 1029 'K P®, He cooTBeTCTBYOLLIME
YKa3aHHbIM B MepevYnNCNeHHbIX CTaTbsAX YCNOBUAM.

HNYTOXXHOCTb COENKU - IOPUONYECKOro hakTa 03HaYaeT ero NoJsiHoe OTCYTCTBUE B
KayecTBe lpnanyeckm 3Ha4mmMmoro obctoaTenbCTBa, MOPOXKAAOLLEro 4OrOBOPHbIE
MPaBOOTHOLLEHUNSA[69]. 1 3TOro cnenyeT, 4TO NpaBOMEpPHbIE AOrOBOPHbIE OTHOLLEHUS He
BO3HMKAIOT, OAHAKO HNYTOXKHAA cAesika Kak lpuandeckuin hakT - NpaBoHapyLleHne
MO>XXeT NPMBECTU (4TO B XXU3HN HabnoaaeTcs) K ABMXKEHUIO AEHEXXHbIX CpeacTs,
nepepaye MmaTepuasbHbIX LLEHHOCTEN, YObITKaM B BUAe HENPOM3BOANTESIbHbIX PAacXoa0B
y 06enx nnm ogHOM CTOPOHHI.

Bcé nony4yeHHoOEe Mo HUYTOXXHON caenke SBNaeTCs nosy4eHHbIM 6e3 NpaBoBOro
OCHOBaHMSA U NOANIEXNT BO3BpaATy NnepenasLlen CTopoHe no npasunam cT.167 MK PO,
€CJIM 3aKOHOM He NpeayCcMOTPEHO NHOoEe, Hanpumep, KoHpuckaums (cT.169 NK PO).

OOHUM N3 puandecknx PakTos, ABJALWNXCA OCHOBAHNEM BO3SHUKHOBEHUA
rpakaaHCcKmnx npas un obs3aHHocTen B €T. 8 TK P® ykazaHo 3n1o0ynoTpebneHne npaBom,
KOTOPOE OTHOCUTCA K YNCJTy HEMPABOMEPHbLIX OENCTBUIA.

OQHaKo He BCe aBTOPbI COrJIaCHbl C OTHECEHMEM 3/10ynoTpebneHnsa npaBom K YMUcay
NnpaBoOHapPYLLUEHWNA,

BbliCKa3bliBasi CBOKO TOYKY 3peHUs no gaHHoMy Bonpocy OpnerHan E.A. B cTaTbe
«COOTHOLEeHNe NMOHATUN «310yrnoTpebaeHne NnpaBoM» U «NpaBoHapyLUeHue» NpuBoaAnNT
cnenyouyo CpaBHUTENbHYO Tabauuy Nnpu3Hakos 3/10ynoTpebaeHns npasoMm um
rnpaBoHapyLUEeHWUN:



NMpu3sHaku 3n0ynoTpebseHus NnpaBom NMpu3Haku npaBoHapyLUeHuUs

desHune, coepliaemoe B hopMme
nencTeua nnn bespencTeusa, He
OCHOBaHO Ha Mnpas.e.

HesaHne, coBepliaemoe B hopMe AEeNCTBUSA NN
be3nencTemsa, OCHOBaAHO Ha Npase.

O6bI4HO coBepLaeTCcd BMHOBHO (yMbILLIJ'IeHHO nnn

BMHOBHO (YMbILUIEHHO U MO
B03MO>XHO 1 HEBUHOBHOE 3/110ynoTpebreHune HEOCTOPOXXHOCTH).
NpaBoM.

B MOMeHT coBepLUeHns AesaHNne HOCUT

NPaBOMEPHbIN XapaKTep, TaK Kak HaxoauTCAa B

«MpPaBOBOM MOJIE», HO NOCNEACTBMS BbIXOAAT 3@ HOCUT NpOTUBOMpPaBHbLIN XapakTep
npenesbl OCyLLecTBAEHUSA NpaBa U HOCAT y>Ke B MOMEHT COBEpLLEHMS.
NPOTWBOMPABHbIA XapakKTep B CUJY 3amnpeLieHuns

3aKOHOM.

HapywaeT npegnucaHmns
creymanbHOW HOpMbI (Hanpumep,
obpa3yeT cocTaB oesaHus,
npenycMoTpeHHoro B OcobeHHoM
4aCTW COOTBETCTBYIOLLEro Kogekca).

Kak npaBunsio, npoTueBopeyaT npeanncaHnusam
obLwen HOpMbl (HOPMbI-NPUHLUNA).

MNocnencTeuns, Kak Npasuno, B oopMe OTKasa B
3alimMTe npaBa, NuweHnn npasa. Kak OTBETCTBEHHOCTb, Kak Nnpaswusio, B
NCKI0YeHne - B hopMe BO3JI0XKEHUS hopme BO3/10>KeHNS 06593aHHOCTMW.
00A3aHHOCTN BO3MECTUTb NPUYNHEHHbIV Bpea.

C y4€TOM pasnnymm B NprU3HakKax NpuxoguT K BbIBOAY, HTO OCHOBaHUW O
OTOXXAECTBNEHUSA 3TUX ABYX MOHATU HET N NpefnaraeT nopg 3noynotpebneHmnem
rMpaBoOM MOHMUMATb «AesHMe YNPaBOMOYEHHOr 0 anua B hopme 0encTBusa nim
be3nencTemsa No peanvsaunm NnpuHagnexawiero eMmy cybbekTMBHOro npasa,



coBeplLUaemMoe B paMKax NnpeaocTaB/IeHHbIX 3aKOHOM BO3MOXKHOCTEN, pe3y/ibTaThl
KOTOPOro BbIXOAAT 32 YCTAHOBJIEHHbIE NpeAesbl OCyLLEeCTBAEHUS NpaBa Nno NpuymnHe
HaMepeHns YNPaBOMOYEHHOro cybbekTa NpuYNHNTL Bped un (unmn) o6 beKTUBHOIO
NPUYNHEHUSA Bpeda NpaBaM N 3aKOHHbLIM MHTEpecam Apyrux anu»[70].

He BCce pa3gensioT No3uumio aBTopa, MHOro MHeHus npungep>xxmeatotca 0.Cagumkos, M.
N36pexT[71].

B paMkax HacTosiuen paboTbl Mbl pacCMaTpuUBaeM 310yrnoTpedbreHne NpaBoM Kak
HEerNnpaBOMEPHbIN PUANYECKUI (PaAKT, MOKa He NMoJIyHYUBLUMA 0AHO3HAYHOIO TOJIKOBAHMUS
B IOPUANYECKON NUTepaType.

tOpnanydeckme akTbl - COBbITUA. [TOMUMO OPNANYECKNX (PAaKTOB, 3aBUCALLNX OT BOM
N04EeN B TON UIN MHOW CTeneHun (CAeNoK, akTOB roCyAapCTBEHHbIX OPraHOB 1 OPraHoB
MeCTHOro caMoynpaBJ/ieHUs, HanpaBJIEHHbIX HA BO3HUKHOBEHME IFpaXK4aHCKUX Npas u
ob6sa3aHHOCTeN, cyaebHbIX pelweHnin, tpuan4yeckmnx NoCTyrnkKoB, HEMPaBOMEPHbIX
ADEencTBMn) ocobyto rpynny COCTaBAAKT COObITUA - XXU3HEHHbIe 06CTOATENbCTBA, C
KOTOPbIMM 3aKOH WU MHOW MPaBOBOMN aKT CBA3bIBAET HACTYMJIeHNE rpaKgaHCcKo-
NMpPaBOBbIX NOCAEeACTBMN, HO KOTOPbIE MPOUCXOLAT HE3AaBUCUMO OT BOJIN NOAEN[72].

CobbITUA OCTAOTCSA HE3AaBUCUMbIMM OT BOJIN JIOAEN N B TEX C/yYasaX, Korga oHu 6bian
Bbl3BaHbl AENCTBUSAMU YenoBeKa. Hanprumep, CMepTb MOXXET HACTYMNMUTb Kak BCeACTBME
€CTeCTBEHHbIX MPUYMH (Hanpumep, CTapoCcTun), Tak U B pe3ysbTaTe NPUYNHEHUS TPABMbI,
HECOBMECTUMOW C XN3HblO. Bo BTOpoM cny4vae cMepTb ByaeT TakXke cobbiTUEM, Tak Kak
nocsie MPUYNHEHMS TPaBMbl CUTYaLINSA BbIXOAUT U3-Mo4 KOHTPONA YyenoBeka. MaBoaok
MOXXET C/Iy4MTbCS N3-3a NPOPbIBA NJIOTUHbI, KOTOPYIO HeEBpe)xHo ykpenuan. OaHako
nocJie NpopbIiBa CUTyaUNsa BbIXOAUT U3-NOL KOHTPOJS YenoBeka 1 nprnobpeTtaeT
NPU3HaKN IOPUANYECcKoro akTa - cobbiTus.

CobbiTnSA, He 3aBUCSALLNE OT BOMIN NOOEN, NPUHATO Ha3bliBaTb abCONMOTHbIMU. B oTanymne
OT HUX cobbITNSA, BbI3BaHHbLIE MOBEeOEHNEM NI0AEN, HAa3biBAlOT B TEOPUW NMpaBa
OTHOCUTeNbHbIMU. [paBoBbIe MOCNEACTBUA NOPOXKAAKTCA U TEMU, U OPYTUMN.
Hanpumep, B caly4ae CMepTu YesioBEKA BO3HUKAET Lesbl KOMMJIEKC HE MMEBLLNX MECTO
paHee NpaBOOTHOLWEHUN. B YacTHOCTK, HacnencTeeHHoe. OgHako, ecnu KTo-1nbo ns
4Yyncsa HacNe4HUKOB CBOMMM YMbILWJIEHHBbIMW MPOTUBOMNPABHbIMU AENCTBUAMMU
(Hanpumep, NpUYNHEHMEM CcMepTKn) cnocobcTBOBaN NPU3BAHUIO €ro K HacaeaoBaHUo, OH
rno npasunam cT. 1117 MK PO, anaeTca He4OCTONHbIM HAaCeAHUKOM N He HacnenyeT HU
Mo 3aKOHY, HN MO 3aBeLlaHunIo.



O6bI4YHO Mo pPUANYECKMMIN COBbITUAMN MOHUMAIOTCA ABJIEHNS MPUPOLAbI - CTUXUNHbIE
bencTBua (3eMneTpsaceHns, HaBOAHEHUS, CX04 NaBUH, LyHaMW, yparaHsbl, yaap MOJHUN,
rpagobuTum n 1. n.). 3TN obcToaTenbCcTBa HeccnopHo ABNATCA abCOMOTHLIMU
CcobbITAMN HENPeoaoIMMON CUbl B cMbicsie €T.401 TK PD, KoTopas packpbiBaeT
MOHATUE HENPEeOoOO0/IMMON CUJbl KAaK «4pe3BblHaNHOro N HenpegoTBpPaTUMOro Npu
OaHHbIX YCNOBUAX 0bCTOATENbCTBA.

CobbITnAMKU, C KOTOPbIMU, B HaCTHOCTU, CT. 401 TK PO cBA3bIBaeT HacTynaeHne
rpa>kaAaHCKO-NPaBOBbIX NOCNeACTBUA B BUAe 0CBOOO)XAEHNSA OT OTBETCTBEHHOCTM 3a
HeUcnosHeHne nan HeHagnexxalee ncnosiHeHne obA3aTenbLCTB B cpene
npeanpuHNMaTEeNIbCKON OeATesIbHOCTU, MOryT OblTb HE TOJIbKO CTUXUNHbBIE ABJIEHUS, HO
N Ype3BblHalHble HenpeaoTBpaTUMbIE MPU OaHHbIX YCNOBUAX 06CTOATENLCTBA,
obycnoBneHHble noseneHvem nogen. Poxxkosa M.A. scnep 3a PoseHbeprom M.I. ¢
YY4ETOM BbipabOTaHHbLIX B MUPOBON NpakTMKe NoAX0A0B K onpeaeneHunto gopc-
Ma>XOpPHbIX 06CTOATENBbCTB K TaKOBbIM OTHOCAT clefyoume:

e 00bsBMIeHHas Uan HeobbsABNEHHAs BOWMHA, Fpa)KAaHCKasa BoMHa, becnopagku n
peBoOLMM, aKTbl NMpaTCTBa, caboTax;

e CTUXUWHBbIE 6eacTBUSA, yparaHbl, LUMKOHbI, 3eMNeTPACeHUs, LyHaMn, HaBOOAHEHUS,
pa3pyLleHns B pesysibTaTe MOJIHUWK;

e B3PbIBbl, MOXXapbl, pa3pyLUEeHNs MaLLUWH, 3aBOAO0B U NOObIX YCTAaHOBOK;

e 60MKOTHI, 3ab6acToBKN 1 NIOKayThbl B 1t0bon hopme, 3amensieHne paboThl, 3aHATHE
npeanpuaTun Uan nx NoMeLLeHnn, oOCTaHOBKM B paboTe, nponcxoasuime Ha
npeanpuaTun CTOPOHLI, KOTOpas NpocnT 06 ocBobOXKAEHUN OT OTBETCTBEHHOCTM;

e NEeNCTBUSA BNlaCTEWN, 3aKOHHbIE NJIN HE3aKOHHbIE[73].

CnepyeT cornacuTbca ¢ BbiBogamm A. C. Kanropogoson, KOTopas ropuT 0 TOM, 4TO Npu
KBa/IMPNKaLMM aKTa rocyaapCTBEHHOro opraHa B Ka4yecTBe Henpeoao/IMMON CUJbI
HeNb3A pacCMaTpMBaTb 3aKOHHOCTb WUJIN HE3aKOHHOCTb 3TOM0 akTa Kak ornpeaensiowmmn
hakTop. MHbIMN CNoBaMun, BHE 3aBUCUMOCTU OT TOrO, ABNSIETCA BbIHECEHHbIN aKT
3aKOHHbIM MM HE3AaKOHHbIM, B TOM CJly4ae, eC/ii OH NPenaTCTBYET NUCMOJIHEHMNIO
ob6a3aTenbCTBa, OH O0/DKEH pacCMaTpMBaTbLCA KakK OeNCTBME HENPEOo4oIMMON CUbI;
MHOW noaxon He ByaoeT COOTBETCTBOBATbL NonoxeHusam n.3 cT. 401 K PO,
ncyepnbiBatoLe yCTaHaBMBaOLWEro NpuU3Haky, KOTopble B COBOKYMHOCTU onpenenstoT
HenpeoaoIMMYIO CUY[74].

K noHATUIO «lopnanyeckoe cobbiTne» amnm «HenpeonomMas cCuna» HenpuMeHnMo
MOHATNE NPAaBOMEPHOCTUN NN HEMPABOMEPHOCTU, MOCKOJIbKY C MO3MLMN HOPMbI NMpaBa
MOXXeT BbITb OLLeHEHO MoBefeHMe YesloBeKa, a He 06CTOATENbCTBO OT HEro He



3aBucsulee.
OcobbiM cobbITneM aBnseTCA HacTynaeHne, nMbo nctevyeHne Cpoka.

[MpaBoBas Npupona CpoKa MOXeT ObITb PaCKpblITa TOJIbKO NMpn CcooTHeECeHn ero C BOJ1IEN
yesioBeKa. ITO NO3BOJIAET YBUOETb CPOK C ABYX CTOPOH:

e CybbEeKTMBHOM, MoApasyMeBatoLen cBobogHOe ero ycTaHoBAEHUE, NMPoasieHne,
BOCCTaHoOBJ/IeHNe, cobnoaeHne 4eno0BeKOM (TO eCTb 3aBUCUMOCTb OT HYeN0BEYECKON
BOJIN), N C 3TON TOYKWN 3PEHMSA OH NMpencTaBnsgeT cobon opnanyecknin hakT;

e 00BEKTMBHON, NpefgycMaTpuBaloLWEN ero HacTynaeHne BHe 3aBUCMMOCTW OT BOJIN
4yesnloBeKa, U C ero TO4YKM 3peHMS OH BCerpa topmngmnyeckoe coboitume.

HacTynneHune cpoka - 06bekTMBHOE 06CTOATENLCTBO, HE 3aBUCSILLIEE OT BOJIM YENIOBEKA,
N UMEHHO HacTynJeHne cpoka (CaMoCTOATENIbHO UN B IOPUAMYECKOM COCTaBe), a He ero
TeyeHune, MOXKET BJieYb 3a c0H60l BO3HUKHOBEHME IOpPUANYECKUX NOCIeACTBUNA.

Hanpumep, Npu HaCTyNJIEHUM CPOKA UCMONHEHUS 065i3aTeNbCTBa NO A0r0BOpY
06a3aHHAA CTOPOHA O0/KHA nepenaTb, OTrpy3nTb TOBAP, OKa3aTb YCAYry, BbIMOJHUTb
paboTy B Te4eHne oroBOPEHHOro BpeMeHn. Eciin oHa 3Toro He genaeT, UMeeT MecTo
NpPOTMBOMNPABHOE NoBeAEHME C €€ CTOPOHbI. HapyLualTca yCcoBUS 1OrOBOPa, @ UMEHHO,
CPOK ero UCroJIHeHUA[75].

NcTevyeHne cCpoKOB B AOrOBOPE NOCTAaBKM AAET NMpaBo yrNpPpaBOMOYEHHOMY MLy
O0TKa3aTbCA OT UCMOJIHEHNSA AOroBOpa B OAHOCTOPOHHEM nopsnke (cT. 523 TK PO).

NcTevyeHmne cpoka NCKOBOM OABHOCTU ABAAETCA CaMOCTOSATESIbHbIM OCHOBaHUEM O/14
OTKa3a B UCKEe Mo 3a8BJIEHNIO CTOPOHbI (€T.199 K PO).

NcTevyeHne rapaHTUHOIO CpOKa UCKIDYaeT rapaHTUnNHbIe oba3aTenbCTBa NpoaasLa
(cT.471 TK PD).

B 'K PO conepxunTcsa psg cTaTen, KOTOpble NpaBoBblie NOC/eAcTBUA, 06bI4YHO
HeraTuBHbIe, yCTaHaB/IMBaAlOT MMEHHO C UCTeYEeHNEM CPOKOBI[76].

Takum obpa3oMm, NpaBoBble MOC/eACTBUS 3aKOH CBA3bIBaeT IGO0 C HAaCTynJeHNEM CPOKa
(Ha4YanbHbIM, NPOMEXXYTOYHbIM) NMMbO C ero ncrtevyeHmeM. NoCcKoNbKy HaCTYMJIEHNE U
NCTevYeHne CpoKa He NoaBJaCcTHO BoJie CybbeKkTa, MPUHATO KBannpuumnposaTb 3TH
obcToaTenbCTBa Kak cobbITUS.



3. OpuaunyeckKkum CoCTaB M ero Buabl

3.1.NMoHATHE U copep>XaHue IpuanvYecKoro cocrtaBsa

BO3HMKHOBEHME, U3MEHeHNne Nnun npekpaweHme rpa>Xg4aHCKoro rnpasooTHoLLIeHNA 3aKOH
HepeoKo CBA3blBa€T HeE C OOHUM obCcToATENBCTBOM, C COBOKYIMHOCTbIO Opnaon4eckKnx
CpaKTOB, Ha3blBaeMOM HOpNaoN4eCKNM COCTaBOM.

tOpunandeckmnm coctas, no MHeHuto Anekceesa C.C., - 3TO «CUCTEMA IOPULANYECKUX
hakToB, HeobxoamnmMasa onsa HacTynaeHUs puandeckux nocneacTsnm (BO3HMKHOBEHUS,
N3MEHEeHMS, NpeKpalleHne NpaBooTHOWEHWN)»[77]. Bonee YyeTKoe rMoHsATNE
IOpPUANYECKOro cocTtaBa gaHo B paboTe PoxxkoBon M.A.[78], KOTOpas Mo lpUan4ecknm
COCTaBOM MOHMMaeET CoYeTaHue puan4yecknx akTos, B CUY HOPMbI NpaBa
HeobxoOonMbIX AN HACTYMNJIEHNS IOPUNANYECKUX NOCIeACTBUN.

B KypcoBoi paboTe NCnonb30BaH TEPMUH «IOPUANYECKUI COCTaB» BMECTO 0ObIYHO
ynotpebnaemMoro «akTU4Yeckuii CocTaB» B CBA3M C TEM, YTO NOC/EAHUA TEPMUH He
MOXXET pacCMaTpPMUBATLCS KakK NPaBWU/IbHO OTParkaloLNiA BK1aAblBAEMOE B HEMO
conep)XaHue.

Be3ycnoBHOM noanep>XKn 3acnyXmBaeT To4ka 3peHunsa KpacaB4mkoBa O.A., KOTOPbIA MO
3TOMY noeoay nucan: «floa hakTn4eckKnm pasymeeTcs To, 4HTO HEe MMeeT 3HavYeHnsa ans
npasa. Mo lopnanvyecknm e rnoHMMaeTcsa caMas CyWHOCTb, UCXoOs8 U3 KOTOPOW Ha
OCHOBE 3aKOHa O0J/1XKeH bbITb peLleH Crop 0 NpaBe rpa)kaaHckoM. Korga roBopsT, 4TO
aKT IPUANYECKUIA, @ COCTaB - (paKTUYECKNIN, TO CO34aEeTCA HeMpaBuUIbHOE
npeacTtaBneHne, aKobbl 3Ha4YEeHNE NMMEET TOJIbKO OTAESIbHbLIN lopnaNYeckun akT, a
COBOKYMHOCTb - topuanyeckn 6espasnmyHa, oHa HOCUT paKTUYeCKUin xapaktep. B
DenCcTBUTENbLHOCTU (haKT obpeTaeT CBOK HPUANYECKYIO OLEHKY (MOCKOJIbKY OH He
ABNSIETCA CaMOCTOATENIbHbIM), HAX0AACb B ONpeaesIeHHOM COCTaBe, KOTOPbLIN
MnopoXXaaeT lpuandyeckme NnocneacTems, To eCTb B OPUANYECKOM COCTaBe»[79].

[loBOJIbHO YACTO HOMBbI MpPaBa NpPeayCcMaTPUBAOT CUTYaLMN, KOrda HacTyrnaeHne
eMHNYHOro 06CcToOATENBCTBA NPM3HAETCA HEAOCTAaTOYHbIM AJ1S BO3HUKHOBEHUS
nocnencTeuin. Hanpumep, ons nepexona npaBa cO6CTBEHHOCTU Ha 0O6bEKT
HeOBMXXUMOCTM OT OAHOrO Jinla K ApyromMy (TO eCTb NpeKpalleHns npasa
CcobCTBEHHOCTW Ha UMYLLLECTBO Y OAHOM0 JINLLA U BO3HUKHOBEHUSA NpaBa COBCTBEHHOCTU
Ha 3TO MMYLLECTBO Yy APYroro AMua) HeAoCTaTOYHO COBEPLUEHUSA CAENKWN KYMN-



npona>xm, Heobxoanma elle rocygapCcTBeHHas pernctpaunsa (n. 1 ct. 551 'K PP). To
€CTb B HEKOTOPbIX C/ly4asax HOpMa npaBa TpebyeT COBOKYMHOCTU HECKOJIbKMX
06CTOATENLCTB, KaXKAbIM U3 2/IEMEHTOB KOTOPOWN ABMSETCA «CTYNEHbKOW» K HAaKOMJIEHMIO
BCero cocTasa.

CocTaB sIBNSIeTCS1 COBOKYMHOCTbIO OTAEJIbHbIX OPUANYECKMX PAaKTOB, KaXKabl 13
KOTOPbIX B MHbIX C/ly4asax Mor Obl BbICTYNaTb B Ka4eCTBE CaMOCTOATENIbHOIr0
topuanyeckoro gakTa[8ol. Tak, B ykazaHHOM rpumepe (Npun yCcrioBUn, 4To 06 beEKTOM
ABNISIETCS ABUXXMMOE NUMYLLLECTBO) CAESIKa KyNnanu-npoaaku cama no cebe sneyert
nepexopg rnpas Ha UMyLLECTBO. TO eCTb BXOAALWMNM B LOPUANYECKNIA COCTAB 3J1IEMEHTaM -
IOPUANYECKUM (haKTaM - MPUCYyLLLEe CBONCTBO aBTOHOMHOCTW MO OTHOLUEHWUIO APYT K

Apyry.

Hopma npaBa, Kak abcTpakTHaa Moaesib COBOKYMHOCTU 0OCTOATENbCTB, CBA3bIBAET C
HaCTynJIeHMEM BCEN 3TON COBOKYMHOCTU onpeaeneHHble nocnenctems. OCobeHHOCTbIo
IOPUANYECKOro COCTaBa ABAAETCH TO, YTO A1 HACTYMAEeHNAa HeoBXOANMbIX LOPNONYECKNX
nocnencTBUA HY)XEH He OAUH lopuanyvecknin akT, a MMEeHHO COBOKYMHOCTb
topuandeckux pakTos. MNpu 3TOM topnandeckme akTbl, NpM3BaHHble obpa3oBaThb
OpNONYEeCKN COCTaB, HECKOJIbKO OrPaHNYMBatOTCA B CBOEN «aBTOHOMHOCTU», HO
BCTYMNJIEHNE B IOPUANYECKMI COCTAB HE NINWAET UX 3TOro CBONCTBa BoobLLe.

NMOCKONbKY IOPUANYECKUA COCTaB MOXXeET bbiTb 0bpa3oBaH covyeTaHneM
CaMOCTOSATEeNbHbIX OPNONYECcKNX GakToB, MHOr4a 3TO Bbi3blBA€T CJIOXKHOCTb
OTrpaHNYeHNs coCTaBa lOPUANYECKOro dakTa OT IOPUANYECKOro cocTaBa.

Ncxona n3s noHATUA IOpUONYeCKOro CoCTaBa Kak CoveTaHnA opuanvyeckmnx qoakTtos, B
Cnny HOpPpMbI NMpaBa HeobxoauMbIX AN HacCTynneHnd ropngn4yeckmnx nocneacTBuin, MOXKHO
roBopmTb 0 TOM, 4TO B lOpVI,EI,VI'-IeCKVIVI COoCTaB BXOAOAT CaMOCTOATENIbHbIE OpPpMNAN4eckKne
daKThbl (co BCcemMu oTMHaOWMUMN UX npu3HakaMu, CBOMCTBaMW, Ka4ecTBaMu,
OTHOCAWLMMNCA K CaMOMY 06CTOF|TeJ'IbCTBy, ero Cy6'bEKTaM nin O6'b€KTy).

KOpnaundecknin coctas, Takum obpasom, asnseTcs 6onee «KpynHbIM obpaszoBaHUEM»,
KOTOpbIN 06beanHseT B cebe HECKOJIbKO peasibHbIX XXNU3HEHHbIX 00CTOATENbCTB
(topngnyeckmx hakToB), KaXKgoe U3 KOTOPbIX AOJIKHO OTBeYaTb TpeboBaHUAM,
YCTaHOBJIEHHbLIM B OTHOLLUEHNN ero HOpPMOoW npasa. KOpnanyveckum cocTaB BKJOYaAET B
cebs nBa n bonee ropnanyecknx GakTos.

CywiecTByeT MHeHMe O TOM, YTO B Ka4eCTBE 3JIeMEHTOB IOPUANYECKOrO COCTaBa MOXKeET
BbICTYMNaTb HE TOJIbKO }OpVI,EI,I/I‘-IeCKI/IVI (haKT, HO Tak>Xe 1 oTAes/ibHOe NPaBOOTHOLLEeHKe.
Tak, onnpadacb Ha NpuMep 3aJ10roBbIX OTHOLLUEHUN, KOTOpble Oj14 CBOEro BOSHMKHOBEHUA



TpebyloT He TONIbKO 3aKJIIDYEeHUA 3as10roBON CAEJSIKM, HO U nMpaBa COBCTBEHHOCTN y OOHON
n3 cTopoH porosopa, O.C. Nodhde caenan BbiBOO O TOM, 4HTO B Ka4eCTBe IOpUanNv4ecKnx
(haKTOB MOryT BbICTYNaTb «CaMUu rpa>kgaHCKue rnpasa v NpaBoOTHOLWEHNA»[81]. MOXXHO
BCTPETUTb N YTBEPXKOEHNSA O TOM, YTO B MEXaHU3Me NPaBOBOro peryjnpoBaHns
opunanyeckme pakTbl N MPABOOTHOLIEHUSA «MOryT "MeHATbCA MecTaMun", To eCTb
NMPaBOOTHOLLUEHNS CMOCOOHbI BEICTYMaTb B POSN IOPUANYHECKUX DAaKTOB»[82].

Po)xxkoBa M.A. yKa3aHHYIO TOYKY 3pEeHUSA CYUTaeT HeBepHoN. 10 ee MHeHuIo
rpa>k4aHCKoe NnpaBoOTHOLLEHNE He MOXXeT pacCMaTpMBaTbLCA B Ka4yecTBe lopnan4eckoro
(hakTa, «MOCKOJIbKY CaMO OHO He NopoXKAaeT puanvyeckmux nocsieacTsunm n b B
HEKOTOopbIX C/lydasax npeacTasnseT cobonr obLLyO NPpeanocblIKy HaCTYMJaeHUs
topNanNyYecKmnx NocneacTBnn»[83l.

B o6ocHoOBaHMe cBOEro yTBep>X4eHUs, OHa onmpaeTCca Ha YMo3ak/to4yeHna KevyekbsHa
C.®., N0 MHEHUIO KOTOPOIro «OTOXXAECTBJ/IEHNE Iopnan4ecknx pakToB CO BCEM
KOMMJIEKCOM 06CTOATENLCTB, MPEeAYCMOTPEHHbLIX U NpeanoslaraemMbiX MrMMNoOTe30M
MpaBOBOMN HOPMbI, HENPaBUJIbHO. NpaBo COBCTBEHHOCTU ABAAETCS NPEANOChISIKON
[0roBopa 3asiora, Ho lpuan4yeckum GakTom, 06CTOATENbCTBOM, CJ/Iy>XKaLLMM OCHOBaHNEM
0151 BOSHUKHOBEHUSA 3a10ra, 9BASeTCH corsaweHne CTopoH 06 ycTaHOB/IEHUW 3as10M0BbIX
MPaBOOTHOLLUEHNN»[84].

Bo MHOrmnx cny4vasx cywecTBOBaHMe O4HOr0 rpa>KaAaHCKOro NpaBooOTHOLLEHUS
OKa3blBaeT HEKOTOPOE BANUSAHUE Ha ANHAMUKY OpYyroro. Mpu 3ToM NpaBOOTHOLWEHNE
npencrtaBnsieT cobor ogHy 13 obWMX NPeanoCbISIOK HACTYMNEHNS IOPUANYECKnX
rnocnencTBun.

Ycnosuma HacTynaeHusa lpnanyecknx nocnencTsnm npeactaBnsaioT cobon Takme
NnpaBoOBblE ABJIEHNS, KOTOPbIE MPU3HAKTCA HOpMamMuM nNpaea obLwmmn (1 obs3aTeNIbHbIMU)
KOMMOHEHTaMN 0Na HacTynJieHUs BCAKNX Iopuandeckux nocnenctsun. Ecnm sto
NPoOUCXOOUT B Cchepe rpa>KaaHCKUX NPaBoOOTHOLLIEHWNI, YKa3aHue Ha HeobXoANMOCTb
Takom NpeanocCbi/IKKU Kak Bbl BBIHOCUTCS 3@ CKOOKU 1 COAEPXXNTCA B 0OLLEen YacTu
rpa>kK4aHCKoOro npasa (rmnote3bl HOPM NpaBa, Tpebywuwwme nx cobnogeHns, obbl4HHO
MMEHYIOTCS obLmmm).

MpeanockiNIKON HAaCTyNIeHUs BCAKNX IOPUANYECKUX NOCIEeACTBUN SABNASIETCS
NpaBoCybbEKTHOCTb, KOTOpasa obbeanHaeT NpPaBocnocobHOCTb 1 AeecnocobHOCTb[85].

Bxoasuwasa B cocTaB NMpaBoCybbeKTHOCTM NPaBOCNoOCObHOCTL onpeneneHa B
paxgaHCKOM Kozekce Poccuinckon denepaumm Kak CnoCoOHOCTb MMETb rpakaaHckue
npasa n HecTn obsAazaHHOCTM (N. 1 cT. 17 TK P®). MpaBoCcnocobHOCTb He ABAseTCS



CyObEeKTMBHbLIM NPaBOM, 3TO NPM3HaBaeMas 3aKOHOM opuanyeckas crnocobHOCTb NnL,
onpegensowas Kpyr CybbeKTUBHbIX MpaB, KOTopble MOryT 6biTb B 061agaHnmM aHHOMO
cybbekTa, n 06a3aHHOCTEN, KOTOopble MOryT BbITb Ha HEr0 BO3JI0XKEHbI.
MpaBocnocobHOCTb HEe MOXET cama no cebe HagennTb NLO rPpaXK4aHCKUMM NpaBaMm 1
06A3aHHOCTSAMN - OHa NNLWb CO3[aeT IPULANYECKYIO BO3MOXXHOCTb A5 obnagaHnusa ummn
[86]. BcnencTBme 3TOro NpaBoCnoCcoOHOCTL BbICTYNaeT B Buae obuien opnon4eckomn
OCHOBbI, KOTOpasa onpenenseT xapakTep n obbemM rpaxaaHCKux rnpas 1 06A93aHHOCTEN
nvyg. B oTainydme ot Hee topuandeckme pakTbl - 3TO YaCTHAad lopuanyeckas oCHOBa
Ka)X[4oro oTaesibHOro cybbLekTUBHOIroO npasa n 06493aHHOCTU, UMeLWNXCa y cybbekTa.

NepeyeHb NpaB 1 0b6a3aHHOCTEN, BXOAALWMX B COCTaB NPaBOCNOCOOHOCTN rpakAaHnHa
rnepeyncneH B ctaTtbe 18 K PO. MpaBocnocobHOCTb opuan4YecKnx auy onpenesieHa B
CT. 49 TK PO. Onsa Toro 4tobbl Nt0boe N3 yKasaHHbIX NpaB NPeBpaTUIIOCh B KOHKpPeTHOoe
cybbekTnBHoe npaBo, Heob6xoAMMO HaCTyrMNJIeHNe COOTBETCTBYIOLWErO IPNANYECKOro
hakTa, nmbo rpnan4eckoro coctaBa KOTopbIn (Ha OCHOBe NMpaBocnocobHoOCTN) NoBnevyeT
3a cobor BO3HMKHOBEHNE KOHKPETHOro cybbekTUBHOrro rnpasa.

FOpnanyeckas BO3SMOXXHOCTb UMETb MMYLLECTBO Ha NpaBe COBCTBEHHOCTU ABNSETCA
obuwen (Heobxogmmon) NpennocCbIIKON oNna npuobpeTeHmns nmyuiecTsa B COOCTBEHHOCTb.
YypexaeHune, npaBoCnocobHOCTb KOTOPOro He BK/IOYaeT NpaBo BJaAETb MMYLLLECTBOM
Ha NpaBe cO6CTBEHHOCTWN, MOXXET BJladeTb MM Ha NpaBe onepaTMBHOIO yrnpassieHns (CT.
296 MK P®), a B OTHOLIEHNN O0XOA40B, MOJIYYEHHbIX B pe3ysibTaTe OCyLWeCcTBIeHNS
DO03BOJIEHHON AeATeNIbHOCTU, YYpexxgeHne HafeNeHO TOJIbKO NpaBoMm
«CaMOCTOSATENbHOr0 pacnopsXXeHns» 3TuMn goxoaamm (ct. 298 MK PO).

HNeecnocobHOCTb - Apyras cocTaBaALWasa NpaBoCcybbeKTHOCTM - onpegesieHa B CT. 21
'K P® Kak cnOCOBHOCTb CBOMMU AeNCTBUAMU npuobpeTaTb M OCYyLLECTBASATb
rpa>kgaHCKme npaBa, co3gaBaTb Ans cebs rpaxgaHckne o6493aHHOCTU N UCTMOJTHATD UX.
NHbIMKM cnhoBamMu, aeecnocobHOCTb NpeacTaBnseT cobon opuanveckyro CnocobHOCTb NunLy
coBepLlUaTb Pa3/INYHOro poga CaMoCToATe IbHble OENCTBUSA, BAEKYLLUMe HAaCTyneHne
topnanyeckmnx nocneactsmm. CambiMn N3BECTHLIMU 3JIEMEHTaMU geecnocobHoCcTun
MPU3HAalOTCA: CAENKOCNOCOOHOCTL (fopnanyeckas cnocobHOCTb CaMOCTOATESIbHOIO
COBEpLUEeHNS CAEN0K); OeNNKTOCNOCOBHOCTb (topnandeckasa CnocobHOCTb
CaMOCTOSTE/IbHO HECTU UMYLLLECTBEHHYO OTBETCTBEHHOCTb 3a NPUYUHEHHbIN yLepb);
BO3MOXXHOCTb OCYLLECTBAATbL NpeanpuHMMaTeNbCKYO OeATeNIbHOCTb[87].

Cama no cebe neecnocobHOCTb TakXXe He nopoXxpaeT AN UL FrpaXKAaHCKUX NpaB n
ob6A3aHHOCTEN - OHa NNLWb CO34aeT A1 HUX IPNONYECKY0 BO3MOXXHOCTb CBOMMM
[eNCTBUSAMU peann3oBaTb NPaBoCnocobHOCTb. Bcneacteue 3Toro geecnocobHOCTb



BbICTyMaeT B BUAe obuien lopnanyeckon 0OCHOBbI AeATESIbHOCTM N1l No NnpuobpeTeHunto
NMN FPpaXKAaHCKUX NpaB 1 0683aHHOCTEN, @ TakXXe N CO34aHUI0 NHbIX IOPNONYECKNX
nocnencTeuin. B oTanydme oT Hee opnanydeckme akTbl - 3TO YaCcTHasa opnagnyeckas
OCHOBa BO3HWKHOBEHWSA NPaBOBOro pe3ysbTaTa (HacTynaeHns iopuandyecknx
rnocnencTeun).

Hanpumep, cT. 23 K PO npegycMaTpuBaeT, YTO rpa>KjaHVH Brnpase 3aHMMaTbCS
npeanpuHNMaTEeNbCKON feATeslbHOCTbIO 6e3 obpa3oBaHMA lOPNANYECKOro amua ¢
MOMeHTa rocyapCTBEHHOW perncrtpaunm B Kayectse NHAMBUAYASILHOIO
npegnpuHnMaTens. Bcneactsue 3Toro npeanpuHUMaTesibCkaa eaTeNbHOCTb,
ocyulecTBsseMas rpax4aHMHOM A0 MOMEeHTa TaKon rocy4apCTBEHHOM perncrpauun,
coBepLluaeTcsa UM 3a npejenamMmm ero 4eecnocobHoOCTU, ToO eCTb Kak JULOM, He
obnaparownm LPNONYECKON CMOCOOHOCTbLIO OCYLLECTBAATb TaKylo AeATeNbHOCTb[88].

Takmum obpa3om, NpaBoCybBbLEKTHOCTb €CTb 00Las Npeanocbiyika HAaCTYNJIeHNS BCAKUX
lopuanNyecKnx rnocnencTBuii, Toraa Kak opuanyecknm pakT - Bcerga YacTHas
(KOHKpeTHas!) 0CHOBa HaCTYMNJIeHNs 3TUX NoCNeacTBUNA.

He Bce aBTOpbLI, nccnenoBaBLune NnpobneMy MexaHn3Ma NnpaBoBOro pPerynpoBaHns u
MecCTa rpuanvyeckmnx pakToB B HEM, pacCMaTpPUBAOT HOPMY MpaBa B Ka4yeCTBe YCJI0BUS
HaCTYMNJIEHNA IOPUONYECKMX MOCIEACTBUIA, XOTSA POJib MPaBOA HOPMbl HUKEM He
NrHOPUPYETCS.

Po)xkoBa M.A. HOpMYy NpaBa Npu3HaeT nepson obuien NPeanoCbISIKON HAaCTYNeHNS
BCAKUX IOPNANYECKNX NOCEeACTBUN, MOCKO/ILKY HOpMa NpaBa yCTaHaB/IMBaeT NPaBOBYO
Mogenb ob6CcToATEeNbCTBA N NpeAyCMaTPUBAET MOCAEeACTBUS ero HacTynaeHuns
(HanpnMep, BO3HUKHOBEHME FPa>KgaHCKOro MPaBOOTHOLLEHUSA NN OTAENbHbIX
CcybbekTMBHbIX NpaB n obsi3aHHocTen Nmbo, HaNpPOTUB, NPeKpaLleHne BCEro
rpa>K4aHCKOro NMPaBOOTHOLLEHMWS B LLEJIOM UJIN HEKOTOPbIX CYy6BbEKTUBHbIX MPaB 1
obsazaHHOCTEN U T.4.).

Hopma npaBa He MOXXET, MUHYA lopunanyeckme akTbl, HaAeINTb CyObEKTOB NpaBamMn v
o6s3aHHOCTAMU, 0CBOOOONTL OT 06A93aHHOCTU N T.M. - OHa TOJIbKO LOPUANYECKN co3aaeT
BO3MOXXHOCTb HAaCTYMJIEHUSA KakuxX-nnbo NnocneacTBmmn, yKasbiBasi Ha Te yC0BUSA, NMpun
KOTOPbIX 3TV NOCNenCcTBUA MOTYT BO3SHUKHYTb. IMeHHO B cuny 3Toro Poxxkosa M.A.
HOPMY NMpaBa pacCcMaTpMBaET B KadyecTBe obLen NpeanocbiIKN HAaCTynIeHns
IOPULANYECKMNX MOCNeACTBUN, a PNONYECKUN PaKT - B Ka4eCTBe YaCTHOWN (KOHKpeTHOoW)
OCHOBbI HAaCTynNJIeHUS pNANYeCKNX nocneancTBnin(gol.



Bo3pa)keHuin no3numsa aBTopa OTHOCUTENBLHO IPUANYECKON 3HAYMMOCTU U MeCTa HOPMbI
npaBa B MexaHW3Me NpPaBOBOro peryJmpoBaHnUs He Bbi3biBaeT.

3.2.Buabl opuanyecKkux coctaBoB

FOpnanyeckme cocTaBbl, C KOTOPbIMU 3aKOH CBA3bIBA€T BO3SHUKHOBEHME, N3MEHEHME 1
npekpaLlleHne rpa>kaaHckmux npaB n 0683aHHOCTEN, MHOMO4YMCIEHHbI U HEOOHOPOOHbI. B
Teopun ux NoapasaesnsoT Ha rpynnbl N0 Pa3/INYHbIM MPU3HaAKaM.

Mo xapakTepy CBA3M 3/1IEMEHTOB (haKTMYECKMEe COCTaBbl Pa3/INYaoTCA Ha:
a) NpocCTble;

0) CnoXHble;

B) CMeLUaHHbIe[90].

MpocTble (cBOBOAHBbIE) - 3TO KOMMJIEKCHI (PAaKTOB, MeXAY KOTOPbIMU CyLLecTByeT
cBoboaHas, He XeCTKas CBA3b: (DaKTbl B COCTaBe MOry HakanJmBaTbCs B Jil06oOM
nopsaake, BaXKHO NuLb, 4TOObl B HEKOTOPLI MOMEHT OHW OKa3asMCb BCe BMecTe. Tak, B
CooTBeTCTBUMU C HacTaMnN 1 n 2 ctaTbn 202 T'K PO npnocTtaHoBNEeHME Te4YeHUsA CPOKa
NCKOBOW O0aBHOCTM HacTyrnaeT B CUY Clefylolero Komnaekca gakTos (npmyem
coBepLUeHHO Be3pa3InyHOo, B KaKOM NopsaKe OHW HakanJneBasnCb): HaXoXXaeHne ncrtua
UK OTBETYMKA B COCTaBE BOOPYXXEHHbIX CUJ1 NIIOC NepeBeieHne 3TUX CUJT Ha BOEHHOoe
MoJI0XKEeHMe NJIKC TeYyeHne NocNegHNX LWeCTu MecCsLeB CPOKa NCKOBOW AAaBHOCTMU.
OCHOBHOW MPUYMNHOW CYLLEeCTBOBaHMNA TaKMX COCTABOB ABNAETCH Pa3HOPOAHOCTb (PaKTOB.
[MpoMe)XyTo4HbIe MOoCNeACTBUA HAaCcTyNMBLLEN YaCTWN COCTaBa 34eCb MUHUMAJIbHbIE: OHU
3aKJ1I04alTCA, KakK Npasusio, B BOSHUKHOBEHUN BO3MOXXHOCTU-MPEANOChITKN
(conpoBoOXXJaeMoun B page cilyv4aeB COCTOAHUEM OPUANYECKON CBA3AHHOCTW),
obycnosnmsatowen Npu HacTynaeHun B byayuiemMm Apyrunx akToB BO3HUKHOBEHNE UHbIX
rMpaBoBbIX NOCNEACTBUMN.

CnoxHble (CBA3aHHbIe) - 3TO CUCTEeMbl (PaKTOB, MeXAY KOTOPbIMU CYLLECTBYIOT
nocnepnoBaTesibHaa 006yCNOB/IEHHOCTb, XXeCTKas 3aBUCUMOCTb: (DakKTbl B COCTaBe
[OJIKHbI HaKanN/IMBaTbCA B XXECTKOM, CTPOro onpenesieHHoM nopsagke. 34ecb 3/1leMeHThbl
COCTaBa OO0JIXKHbI C/lefoBaTb OAWH 3@ APYrUM B CTPOron, yCTaHOBJIEHHOW HOPMaMu
nocaenoBaTeslbHOCTU, NpUYeM HaCTyNuBLUAA YaCTb COCTaBa, Kak NnpaBuso, OTKpPbIBaeT
bonee 3HauYMTesNIbHbIE, YEM B NpefLlecTBYOLEM Clydae, puanyeckme BO3MOXKHOCTN,
cocTosILMe B BO3HUKHOBEHNN CeKyHAApHOro (npasoobpa3oBaTesibHOr0) NMpPaBoOMOYUS.



Tak, B COOTBETCTBMU CO CT. 238 'K PO npaBo COBCTBEHHOCTM L@ HA UMYLLLECTBO,
KOTOpOEe OKa3aJsioCb Y HEro No 0CHOBaHMAM, AOMYCKaeMblM 3aKOHOM, OIHAKO He MOXeT
eMy npuHaanexaTb (M3bATo n3 obopoTa, orpaHmnyeHo B obopoTe), nognexunT
npeKkpaLleHnto B yCTaHOBJIEHHOM 3aKOHOM nopsagke. Takoe nMyLLecTBo A0JIXKHO 6bITb
OTYY>XAEHO COOCTBEHHMKOM B Te4yeHUue roga, ecnm 6osee KOPOTKUIN CPOK HE YCTaAaHOBJIEH
3aKOHOM.

anIHy,D,VITeJ'IbHOe N3bATNE TAaKOIro nmyLlecTBa AO0MNYCKaeTCAd NMpn HaJm4dmm cneaytrowmnx
ropnanyeckmnx qf)aKTOB, XXeCTKO CBA3aHHble MexXXay cobon nopAaAaoKoOM Mx BO3SHMKHOBEHWA:

e HEBbIMOJIHEHWE NNLOM NpegnncaHns 06 oTHY)XAEHNN TaKOro MMyulecTBa
(bespencTeuns);

e NCTEYEHNE roANYHOIr0 CPOKa, YCTAHOBJIEHHOI O A1 OTHY>XXAEHUNA UMYLLLECTBA
(cobbiTHe);

e cynebHoe peweHne o NPUHYANTENIbHON NPOOaXKe UMYLLLECTBA;

e CIeSIKa N0 OTHYY>XXAEHUIO MMYLLLEeCTBAl91].

CMellaHHble - 3TO cucTemMa hakKTOB, CBSI3b MEXAY KOTOPbIMU ABNAETCS YaCTUYHO
cBob60aHON, @ YHAaCTUYHO XKXECTKOMN.

Cnepyrowas rpynna pakTU4eCcKnx COCTaBOB OTPaXKaeT BO3MOXXHOCTb (1 npenensl)
WHONBNAYAJIbHOIO PEeryanpoBaHnsa obLeCTBEHHbIX OTHOLEHUA KOMMETEHTHbIMU
opraHamu. 3To - AefleHne No cTeneHn onpeneneHHoCTN COCTaBOB Ha onpenesieHHblIe n
OTHOCUTENbHO onpepesieHHble (Mnn 6naHkeTHble). OHO COOTBETCTBYET OAHOMMEHHOMY
OEeNEeHNI0 IPNONYECKNX HOPM.

OnpepfesnieHHbIe - 3TO COCTaBbl, BCE 3/IEMEHTbI KOTOPbIX SABJISIOTCSA B CTPOrOM CMbIC/E
OpPNANYECKMMUN PaKTaMu, N BCE HU LEJIMKOM NpenyCcMOTPEeHbl B rnnoTesax
IOPNANYECKMX HOPM.

OTHOCUTENbHO onpepeneHHble (blaHKeTHbIE) - 3TO COCTaBbl, KOTOPbIE HE MOJIHOCTbIO
npeaycMOTPEHbI B OPUANYECKMUX HOPMAaX; B HOPME yKa3aHbl N1Lb hakTn4yeckme
NpennocCbIIKN NHOMBUAYAJIbHbIX aKTOB; IOPUCANKLNOHHBLIM »XXe opraHaMm
NpenocTaB/ISieTCA BO3MOXXHOCTb B NOpPsiAKe NHAUBMAYAJIbHOIO peryampoBaHnsa pelaTb
lopnanyYecKne BonpocChl, OTHOCALMECS K AaHHbIM NPaBOBbIM MOC/IEACTBUAM C yHETOM
KOHKpPeTHbIX 06cToATenbCTB Aena. CnenoBatenbHo, 61aHKeTHbIE COCTaBbI
XapaKTepu3yloTCs HE TOJIbKO TEM, YTO MO CBOUM UCXOAHbIM 3JIEMEHTAM OHU
CKNaAblBalOTCA N3 (haKTUYECKUX NPEAnoChbI/IOK MHANBUAYANbHbLIX aKTOB, HO U TEM, YTO
(hakTnyeckne o6CTOATENBCTBA, YKa3aHHbIE B HOPME, MOPOXAA0T puanyeckmne
nocnencTBUA NNLWb Yepes akT IPUCONKLNOHHOIO opraHa. Hanpumep, yBaKntenbHble



NPUYMHBI NPOMYCKa CPOKa MCKOBOW AABHOCTU ABAAOTCSA (DAaKTOM, NPOAO/IKAOLNM CPOK
NCKOBOW 0aBHOCTU JINLb B COBOKYMHOCTUK C onpeaeneHnemM cyfa no 3ToMy Bonpocy.

YneHbl coBETa ANPEKTOPOB U UCMNOJIHUTE IbHbIE OpraHbl aKLMOHEPHOro obuecTBa HeCyT
OTBETCTBEHHOCTb 3a NPUYMHEHHble 06w ecTBy yObITKK, €CNn AeNCTBOBAIN BUHOBHO, YTO
C no3numm nyHkTa 1 ctatbn 1 PenepanbHoOro 3akoHa «06 obuiecTtBax ¢ orpaHU4YeHHOMN
OTBETCTBEHHOCTbLIO» O3Ha4YaeT - HefobpPOCOBECTHO N HEPA3YyMHO.

CornacHo nyHkKTa 5 Ha3BaHHOW CTaTbW C UICKOM O BO3MELLEeHUN Bpeda MoryT obpaTuTbcs
aKLUMoHep (aKunoHepsbl), Bnageowme B COBOKYNHOCTN HE MeHee YeM OAHUM MPOLEHTOM
0ObIKHOBEHHbIX akuUuin. Takum ob6pa3om, B faHHON CUTyauUUn A0JIKEH BbiTb KAK MUHUMYM
nBa 0b6CcToATEeNbCTBA - HEPAa3yMHOe, HegobpocoBecTHOe NoBeAeHNe YJ1eHOB OpraHa
yrnpaBneHus, NoATBEPXKAEHHOE peLlleHmneM cyaa, n yobiTKN.

Mo ceoemy 06beMy (haKTUYeCKMe CocTaBbl MOryT ObITb NOApa3aeseHbl Ha:
a)3aBepLUeHHble 1 6)He3aBepLUEHHbIe[92].

3aBepLUeHHbIe - 3TO COCTaBbl, B KOTOPbIX 3aKOHYEH MpoLecC HaKoMNJeHNs Ipnan4eckmnx
hakToB. OHM NOPOXKAAT KOHEYHbIE lopUANYecKMe NnocnencTsuns - MPoONCXognT
BO3HUKHOBEHWE, N3MEHEHNE UM NpeKpaLleHne NpaBooOTHOWEHUN. MOMEHTOM,
CBUAETeNbCTBYOLWMM O 3aBepLIEeHHOCTN npaBoobpa3syoLlero coctasa, ABAeTCA
BO3HUKHOBEHNE CybbeKkTMBHOro npasa (0653aHHOCTK). PaKTbl )Xe NnepeBoasLIme
cybbeKkTMBHOE NMpPaBo M3 NMOTEHLMANbHOIO B aKTUBHO-AENCTBEHHOE COCTOSAHME,
OTHOCATCSH, TaK CKa3aTb, K AOMNOJIHNTESIbHOMN YaCcTu COCTaBa, Bblpa>katoLen ero
pasBuTUe, ABUXKEHME.

He3aBepLlueHHble (MPOMEXXYTO4YHbIE) - 3TO COCTaBbl, B KOTOPbIX NPOLECC HAKOMIEHUA
lopuanNYeckux (hakToB eLle He 3aKOHYEH N OHW MOryT NOoPoXKAaTh NLb
NPOMeXXyTOYHbIE lopUanYecKne nocseacTems. BbiMoNHNB CBOO BPEMEHHY0 MUCCUIO,
NPOMeXXYyTOYHbIE IOPUANYECKNE COCTAaBbl Aasiee HE YYMUTLIBAOTCA U «MOrJIOLLAITCS»,
yCTynasi MecTo 3aBepLUEHHbIM (MOJIHbIM) IOPUANYECKMM COCTaBaM, MOPOXKAAOLINM
NTOroBble lopuanYeckme nocneacTBna[93].

He3aBepLueHHble COCTaBbl MOACHUM Ha NMpuMepe opraHM3aumnm OTKPbLITOrO KOHKYypca
(ctatbsa 1057 TK P®), Korga NnpoMe)xyTo4Hble CTaanu npoBefeHna KoOHKypca
0POPMNAITCA OKYMEHTAIbHO U NOPOXAaKT NPOMEXYTOo4YHble topuandeckmne
rnocnencTBus.

ObbsBneHMe B NevyaTun o npoeeneHMnM OTKPbITONro0O KOHKYpCa oba3bIBaeT nnyo,
obbaBMBLLEE KOHKYPC, oBeCTn 0o cBegeHNAd KOHKYPCaHTOB pe3yJibTaTbl paCCMOTPeEHNA



nx 3a9BoK. OTKJIOHEHUNE 33a55BOK MOXKeT ObITb 06)KasioBaHa B YCTAaHOBJIEHHOM MOpsAKe.
3aBeplUaeTcs KOHKYPC 3aK/lo4YeHneM KOHTPaKTOB C nobegnTeneM KoOHKypca.

Kak Bnanm Oo 3aBeplueHuns iopmnanyeckoro coctaBsa HabnwgaroTCcA MPOMEXKYTOHHbIE
CTagnn, KOTOopbIE MOrjaoWwanTCcAaA NTOMroBbIM COCTaBOM.

MoBoas ntor TpeTbeMy pasgeny paboTbl Heobxoammo oTMeTUTb 6onbLIoe pa3Hoobpasume
lopUANYEeCcKUX PaKTOB U IOPUONYECKNX COCTABOB, MOPOXKOAOLLINX, U3MEHSAIOLNX, U
npeKpaLlaoLmX rpakaaHckme npasa n 06493aHHOCTN.

Ocob6eHHOCTbI0 PUANYECKNX COCTABOB B MPakJaHCKOM MpaBe ABAAeTCA Hanmyme
61aHKEeTHbIX COCTaBOB, rAe HOPMbI NpaBa npeaonpeaensolle cogepXxaHme
IOPUANYECKMX COCTABOB, COAEPXKAT OLIEHOYHbIE NMOHATUS, KOTOPbIE KOHKPETU3MPYHOTCS B
npoLecce npaBornpuMeHeHus.

B lopuanyeckon nutepaType puandeckum pakTam v lopuanyeckuMm cocTaBaM yaensoT
BHUMaHME He TOJ/IbKO aBTOpPbI, Creunanmsnpyolmecs B 06,1acTy rpaXkaaHCKoro npasea,
HO W OpYyrux oTpacnen (TpyaoBoro, CEMENHOro, rpa)kAaHCKoOro npouecca, obuien
Teopun npasa), 4TO BMOJSIHE ONpPaBAaHO, MOCKOJIbKY YSICHEHNE CYLLIHOCTU U MecTa B
MexaHM3Me NPaBOBOro PEryNpPoBaHUA LOPUANYECKNX PAaKTOB U lOPUANYECKMX COCTABOB
NMEeEeT He TOJIbKO TeopeTnYeckoe 3Ha4YeHne, HO U NpakTuyeckoe. B
NPaBoONPUMEHUTENIbHOW NPAKTUKE He TOJIbKO CYZibWU, HO U ApYyrue IpUcTbl C
lopMANYECKUMUN (haKTaMUn CTANIKMBAOTCS NOCTOSAHHO.

SAKNMIOYEHUE

3aBepLuas KypcoByto paboTy, MOCBAWEHHYIO OpUaNYeckKuM hakTam B rpa>K 4aHCKOM
npase, 0TMe4yaeM AUCKYCCMOHHbIN XapakKTep 3Ton npobsieMbl, yCUINBLLUMACA C
nepexonom K pbIHOYHON 3KOHOMUKE U BCTYMJIEHUEM B 3aKOHHYIO CUNy Mpa>kgaHCKoro
kKofekca Poccnnckon denepaunnm n opyrux HOpMaTUBHBLIX aKTOB, B HaCTHOCTW,
depnepanbHbIX 3aKOHOB «O6 obLecTBax C OrpaHU4YeHHON OTBETCTBEHHOCTbIO», «O6
aKLMOHepHbIX obuecTBax», «O 3awmTe npaB noTpebuTtenen», KOTOpblie YCTAaHOBUIN
npaBoBble NocseAcTBUA 06CTOATENbCTB, paHee 3aKOHO4aTeIbCTBY HEU3BECTHbIX.
Hanpumep, ropnanyeckoe 3Ha4YeHme NpusHaeTcs Ha3BaHHbIMU pefepasibHbIMN 3aKOHaMU
3a peleHns MM OpraHoB yrnpaBaeHnsa akuMoHepHbIX obuiecTs n obuwecTs ¢
OrpaHN4YeHHOW OTBETCTBEHHOCTbLIO, B TOM YMUCJie KoJilermasbHblX. [lpaBoBas npupona
3TUX peLweHnin, NOPOXKAALWNX FPaXKAaHCKO-MpaBoOBble MOoCNeACTBUSA, OCTaeTCH



JNCKYCCMOHHOWN, OZIHM aBTOPblI OTHOCAT UX K CAeNIKaM, agpyrue npegnaratoTt
paccMaTpuBaTb HapaBHE C aKTaMW OPraHoOB MECTHOr0 CaMoyrnpaBJ/ieHuUs.

B obcyxxaeHune npobnembl y4aCTBYIOT HE TOJIbKO aBTOpPbI, CNeLnanmsnpyrowmecs B
obnacTum rpa>KgaHCKOro rnpaesa, HO U APYrux oTpacsen npaea, B HaCTHOCTU
rpa>ka4aHCcKoro npouecca. NMpumepom MoryT 6bITb CY>XNTb 0Ny6/IMKOBaHHbIE B
nepuoanyeckomnm nevatn ctatbn ®anbkosmya M.C. «YcTaHOBNEHNE (DAKTOB, UMEKOLNX
topuanydeckoe 3HavyeHue» (IXK-KOpuct, 2005, Ne24), HyaHoscknn H.A. «YcTaHOBNEeHNE
(haKTOB, MMELWNX Ipnan4ecKkoe 3HavYeHme 415 npaB Ha He4BMKMMOE UMYLLECTBO B
ocobom npomnsBoacTee apbuTpa>KHOro npouecca» («ApbUTpa kHbIN N FPpaXKaAaHCKNN
npouecc», 2004, Nell).

[0 HacTosLWero BpeMeHun He BbipaboTaHO eANHOro NOHATUSA PUANYECKNX (PaKTOB,
0OHaKO MHeHNsa aBTopoB 6,1n3KK. ECnm ooHM lopuanyeckum GakToMm NpusHatoT
XXN3HEHHble 06CTOATENbLCTBO, C KOTOPbIM HOPMbI NpaBa CBA3bIBA€T BO3HMKHOBEHME,
N3MeHeHne Uin npekpatlieHue rnpas n obasaHHocTen (Anekcees C.C.), opyrve Ha3biBatloT
IOPUONYECKUM 3HAa4YUMbIMKN (PaKTbl peasibHOM AeNCTBUTeNbHOCTU (BepaHukos B.IM.),
Ncakos b.B. cyntaeT HeoOXOANMBIM BHECTU YTOYHEHME U IOPULNYECKUM (DaKTOM
npu3HaeT 06CTOATENLCTBO COLMANbHON XU3HU, a Po)xkoBa M.A. - «peasibHble
XXN3HEHHble 06CcToATENbCTBAY.

HecmoTpsa Ha pa3nunyume B hOpMyIMPOBKaxX BCE aBTOPbl UCXOAAT U3 TOro, 4TO
IOPUANYECKUA (haKT - 3TO 06CTOATENLCTBO, C KOTOPLIM NMPaBoBas HOpMa CBA3blBaeT
npaBoBble MOCNeACTBUA (B rpakAaHCKOM NpaBe 3TO yCTaHOBJIEHNE, USMEHEHNE 1~
npekpalleHne rpa>kgaHckmx npas n 0b6s13aHHOCTEN), UMEloLWMe MeCcTo B peasibHoM
YKN3HN.

Knaccudumnkaums opnondeckmnx pakTos, U3N10)KEHHAA BO BTOPOM pa3fesie HacToswen
paboTbl, NpnBeAeHa aBTOPOM B MO3NLMN TAaKOr0 MOHUMAHNSA IOPUANYECKOro paKTa.

N3y4veHne y4yebHoM 1 cneumnanbHon nutepaTypbl ybeanno B ToM, 4To paspaboTaHHas
nosiBeka Ha3an KpacaB4mkosbiM O.A. Knaccuunkauus ropnamyecknx akTos B OCHOBHOM
COXpaHwuia CBOe 3Ha4YeHue, YTOo NpmM3HaeTCcsa BCeEMU aBTOpPaMun, UccaenoBaBLLINMUN
npobnemy ropnandeckmx aktos. C y4eTOM HOPMATUBHO-MPAaBOBLIX aKTOB, MPUHATbIX
nocne onybnnkosaHus moHorpagumn Kpacasymkosa O.A. «KOpuanyeckmne akTbl B
rpa>X4aHCKOM MnpaBe», BbICKa3blBaJINCb NMPeasioxXeHns rno CoBepLIeHCTBOBaHMUIO
Knaccupukaunm. ABTop HacToswen paboTbl corsaceH ¢ HEKOTOPbIMU U3 HUX. Tak,
cynebHoe pelleHne, KOTOPbIM yCTaHaBIMBaeTCs NpaBo COOCTBEHHOCTN Ha CaMOBOJIbHOE
CTpOeHune no npasusiam ctatbun 222 'K PO, aBnsgeTca He TOJIbKO npoueccyasibHbIM



opnaNYeCcKMM (PakKTOM, HO N OPUANYECKNM (PpaKTOM MaTepunasbHOro npasa. [pnyem B
Knaccugukaumm 3aHnMmaeT ocoboe MecTo cpeaun Ipuanyeckmx akToB, a He NoraoLLaeTcs
aKTaMW rocyfapCTBEHHbIX OPraHOB M OPraHOB MEeCTHOro caMoyrnpasJieHUs B CUJ1y CBOEN
cneuyndukayunn.

ABTOp pasgenseT MHeHne Kosnosa M.A. 0 TOM, 4TO B cTaTbe 222 K PO BbipakeHue
«MNpaBo MOXET ObITb NPM3HAHO CYyAOM» HE COBCEM BEPHO OTPaXKaeT CUTYyauMuio.
MOCKOIbKY NPU3HATb MOXXHO JINLWb TO, YTO CYLLEeCTBYET, NpU Y3aKOHEHMM NpaBa Ha
CaMOBOJIbHYO NMOCTPOWKY NpaBo COBCTBEHHOCTU BO3HUKAET BMepBble, U TEPMUH
«MPU3HaTb» HeyMecTeH. bonee TOYHbIM 1 OTpa kalLMM NponucxoxaeHme byneTt TepMuH
«YCTAHOBUTb».

B yyebHon nutepaType 3no0ynoTpebneHmne npasom (cT. 10 NK PO) 06bI4HO He
BblOEeNAEeTCHA U3 NMPaBOHapPYyLWeHUA, OTOXXAECTBASETCA C HUM.

MNpoBeneHHble yrnybneHHble NCCnenoBaHMa Takoro NPaBOBOro ABJEHMS KaK LUMKaHa
npuBean K BbIBOAY O TOM, 4TO 3/70ynoTpebseHne npaBoM No CBOUM NpU3HaKaMm
OT/IN4aeTCsa OT APYrux npaBoHapyLweHun. Pasgenssa nx no3nuuuio, Mol rnosiaraem, 4To
LWMKaHa 3aHMMaeT B KNnaccupunkaunm opuandyecknx aktos ocoboe MecTo, 0OTHOCACH K
rpynne HenpaBoMepHbIX (PaKTOB, YTO OTPa)KeHo Ha cxemMe «Knaccupmnkauma
OpUANYECKNX PaKTOB B FrparkgaHCKOM Mnpase».

B TpeTbeM pa3aene Ha H6a3e yyebHon 1 cneymanbHOM nMTepaTypbl PaCCMOTPEHLI ABa
BOMPOCA - NMOHATME IPUANYECKOr0 COCTaBa M BUAbl lOPUANYECKUX COCTABOB. MNpaBoBbIe
nocneacTBus MOryT ObiTb Bbi3BaHbl € AUHUYHBIMUK IOPUANYECKMMU (haKTaMU, KOTOPbIMU, B
4acTHOCTU, ABNATCS caenkun. OgHako Ansi BOSHUKHOBEHUS!, U3MEHEHUS N MpeKpaLleHns
rPaKAaHCKNX NMPaBOOTHOLLEHW HepeaKo TpebyeTcsa Han4Yne HeCKOTbKUX
lopuanYeckux hakToB, NOPO HEOAHO3HAYHbIX.

Ncxons U3 NOHATUSA IOPUANYECKOr0o COCTaBa KakK COBOKYMHOCTU OpUANYECKUX PaKToB, C
KOTOPbIMM HOPMa MNpasBa CBA3blBaeT BO3HUKHOBEHMNE, U3MEHEHNEe U NpekpaLlleHne
rpaaAaHCKNX NpaBooOTHOLEHWIW, aBTOP paccMaTpMBaET KJaCCUPUKaLNIO IOPULANYECKNX
COCTaBOB MO Pa3/INYHbIM NPU3HaKaM, B HaCTHOCTU, AesleHne Ipnanyecknx coCTaBoB Ha
npocTble (cBOOOAHbIE) N CNIOXKHbIe (CBA3aHHbIE), onpeaesieHHble U OTHOCUTESIbHO
onpeneneHHble (bnaHKeTHbIE), 3aBEPLUEHHbIE N HE3aBEepPLUEHHbIE.

MpakTnyeckmne pa6OTHVIKVI, oCBefOoMJIeHHbIe O KJlacCuukaunm ropnamn4yeckmnx CocTaBoB
1 MpaBOBbIX NMocaeacTeBnAax, Wi nNnopoxxagaembiM , 6e3ownboyHo CMOryT, pa3o6paTbC$| B
C/IOXKMBLLUENCHA XKXN3HEHHOW CnNTyaunn, BbiABUTb lOpnagndeckKm 3Ha4mMmMble obcToaTENbLCTBA,
NX COBOKYIMNHOCTb 1 onpenesintb UX rnpaBoBble MnocsieacTesnd, yCtaHOBJIEHHbIE
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