Copnep>xaHue:

BBEOEHWE

Hapaay c rpaxkgaHamum cybbekTamum rpa)<iaHCKoro npasa sABASOTCA OpUanYeckmne nmua
ocobble obpa3zoBaHus, obnagaoline psaom cneyndruyeckux NnpusHakos, obpasyemble un
npekpaLllallmecs B cneunasbHoOM nopsaake. Xn3Hb coBpeMeHHoro obuiecTsa
HeMbICMMa 6e3 obbeanHeHNs NoAen B rpynnbl, CO3bl Pa3HbIX BUAOB, 6e3 coegnHeHus
NX JINYHBIX YCUJINA N KanUTanoB ANs AOCTUXXEHUS TeX U UHbIX Leniein. OCHOBHO
NpPaBOBO (DOPMOI TAKOIro KOJIIEKTUBHOIO Y4aCTUsS UL, B FrpaXkdaHCKoM obopoTe n
SIBNSIETCA KOHCTPYKUMS I0PUANYECKOro anLa.

MosiBNeHne MHCTUTYTa IopMANYECKOro 1L B caMoM obuiem Buae o6ycnoBneHo TeMU
>Ke MPUYrHaMmn, 4TO N BO3HUKHOBEHWE 1 3BOJIIOLMS NPaBa: YC/I0XKHEHWEM COLMaIbHOM
opraHusauum obLlecTBa, Pa3BUTMEM SKOHOMUYECKUX OTHOLLIEHWI U, Kak crieacTBue,
obLecTBEHHOro Co3HaHMs. Ha onpeneneHHoM 3Tane o6LWecTBEHHOro PasBUTUS
NpPaBOBOE PEryiMpoBaHNe OTHOLLIEHWUI C yHaCTUEM OAHUX NULLb (PU3NYECKUX JINLL KaK
€AVNHCTBEHHbIX Cy6beKTOB YAaCTHOMO NMpaBa OKa3anoCb HEAOCTAaTOYHbIM A/
pa3BKBalOLLLErOCSt 3KOHOMUYeckoro obopoTa.

BAnaHMe 4aCcTHOro npasa KOCHYJI0Cb B OCHOBHOM JINLLUb NPUKJALHOW YacTu pa3gena
«CybbekTbl rpakgaHckoro rnpasa» B 'K PO, Torga Kak noHATUA «CybbekT npasa»,
«lOpugnyeckoe muLo» COBETCKOro nepnona buiin MexaHnyecku nepeHeceHsl B
COoBpeMeHHOoe rpa>kAaHCKo-NpaBoOBOe 3aKOHO4ATE/IbCTBO, KOMMEHTAPUN K HEMY U
y4yebHylo nntepaTypy.

AKTYaNlbHOCTb T€MbI Bblpa)KeHa B TOM, YTO B YCJIOBUSAX AWHAMUYHbIX PbIHOYHbIX
npeobpa3oBaHUN 3HAYEHNE NHCTUTYTA LPUANYECKOr0 MLA 3HAYNTENIbHO BO3pacTaeT.
9ToMYy CrocobCTBYIOT YCNOXHEHME NHDPACTPYKTYPbI, MHTEPHALWOHAaNN3aLmns
npeanpMHNMaTeNIbCKON AeATENIbHOCTU, NOSABJIEHNE HOBbIX WHPOPMALMOHHbIX
TEeXHOJOr NI, MPOTUBOPEYUBbLIN OMbIT FOCYAAPCTBEHHOr0 BMeLlaTeIbCTBa B SKOHOMUKY,
yBennyeHne obbeMa 1 KavyecTBa 3aKOHOAATENbCTBA O OPUANYECKMX NMLaX. 3aKOH
rOBOPUT O LOPUANYECKOM NunLe Kak 06 opraHmnsaumnm. ObbIYHO opraHu3aLUns NoHMMaeTCcs
KaK KOJIJIEKTUB rpa)kAaH, rpynna rpa><gaH, mo3ToMy OHa NPOTUBOMOCTAaBASETCS
NHOMBMAOYaNbHOMY CyObeKkTy, dn3ndeckomy numuy.



TeopeTnyeckas OCHOBa MCC/IeA0BaHUA - Hay4YyHas, y4ebHo-MeToanYeckas nutepaTypa,
nepuoanyeckme n3naHus.

MeToLo01I0rM4eCcKOm OCHOBOM pa6OTbI ABNAETCA ANANEKTUYECKUN MeTod, OCHOBaAHHbIN Ha
nPpUHUMNax Hay4HoCTN. Icnosib30BaHbl TakXXe O6LLI,€Hay‘-IHbIe MEeTOAbl. aHaJIn3, CNHTES3,
o6obuwieHne. OCHOBHbIM METOA0M UCC/IeA0BaHNA ABASAETCA MeTo[ CpaBHWUTEJIbHO-
npaBOBOIro aHa/n3a.

ObbeKkT nccnenoBaHns - obLLEeCTBEHHbIE OTHOLLIEHUS, CKNaAblBaloLWMecs B npouecce
O6paBOBaHVIFI, (DyHKLI,I/IOHVIpOBaHVIﬂ n nMKBngaunn opngn4ecKmnx JanL Kak Cy6'beKTOB
npeanpunHNMMaTeslbCKOro rnpasa.

MNpeomMeT nccnenoBaHMa - HOPMbI FPaXKAaHCKOro 3aKkoHo4aTeIbCTBa, peryampyoLine
NMpPaBOBOM CTATYC IOPUONYECKUX JINL, B KOHTUHEHTAaIbHOW NMPaBoOBON CEMbE.

Llenb nccnenoBaHus - CpaBHUTENbHO-MPABOBOM aHAIM3 NPaBOBOro PeryampoBaHus
cTaTycCa opUaNYeCcKMnX 1L, B NpeanpuHNMaTeslbCKUX OTHOLLIEHUSAX.

ONna ooCcTmXeHnsa gaHHOW uenm Heobxoanmmo peWwnTb cneayrowmne 3aaayqdm
nccriegoBaHMA:

-U3y4nNTb TEeopEeTMYECKME MOIOXKEHNS O CYLLIHOCTU IOPUANYECKOro Nnua,
npoaHann3npoBaTb onpeaesieHNne JaHHOM KaTeropuu;

-BbISIBUTb MPU3HAKN LOPUANYECKOro NMLUa B NPaBOBON HayKe N PAaCcKpPbITb UX
copepxxaHue;

-N3y4YUTb XapaKTEPUCTUKY IOPUANYECKOro Nnua Kak cybbekTa npeanpuHMMaTebCKUX
OTHOLUEHWI;

-BbIABUTb 3J1eMEeHTbI MPaBOBOIro CtaTtyCa ropnan4eckoro Jnmua,

-pacKpbITb MPOBAEMHbIE AaCMEKTbl TEMBbI.

1. UHCTUMTYT IOpManYeCcKUX Jsiml: NOHATUE U odLan
XapakKTepucTUka



1.1. CoBpeMeHHOe NpMMeHeHUe UHCTUTYTa
IOpUANYECKUX UL,

B coBpemMeHHOI NpaBOBON HayKe 3Ha4YuUTesSIbHOe MeCTO yaenseTca nccnenoBaHuto
npobnemMaTukun, CBA3aHHOW C YYEHMNEM O LOPNONYECKNX Nnuax. Takum obpasom,
lopuanYeckme nmua ABasaTCa KAYeBbIM CybbeKTOM B rocygapcTBe C pa3BUTOMn
3KOHOMUYECKOM cucTteMon. NpaBoBasd HayKa 3a BpeMs CBOEero pa3sntus soipaboTana
MHO>XECTBO TEOPUIN O MPOUCXOXKOEHUN IOPNONYECKOro nua. Bonpoc o nponcxoxxneHuu,
MOHATUN N CYLLHOCTUN IOPULANYECKOro LA ABASETCA O4HUM M3 CJTIOXKHbIX, MOCKOJIbKY, Y
€e NCTOKOB CTOAT (pmsiocodobl, OPUCTbI, SKOHOMUCTbI, Ha4YMHas eLle Co BpeMeH PumMckon
nmnepun. MNpaxgaHe PuMa 0Co3HaNM, 4TO NpaBoBas XU3Hb PUMASAH HEe MOXeT bbITb 6e3
IOPUANYECKOro NpU3HaHUA cyuecTBoBaHMA ocoboro poga cybbekToB npasa. Takum
ocobbIM cybbekToOM MpaBa cTasno obbegnHeHne cBOBOAHbLIX FrpaXkKaaH, KOTOpble MOraun
MMeTb FrpaKaaHCKMe npasa M HeCTb puandeckmne ob6s3aHHOCTK.[1]

CnepyeTt OTMETUTb, YTO Havyasio MPaBoOBOro OhopMIeHU PULNYECKOro amua
HaynHaeTcsa co CpenHeBekoBbs. CpeHeBeKOBble hniocodbl, TakKne Kak ABpenunmn
ABryctuH n ®oma AKBUHCKMIN, obpawlascb K BONpocaM pnandeckoro nmua,
CTOJIKHYJINCb C Maccoun nNpobnem, NOCKOJIbKY 3TOT UHCTUTYT UMesT MHOXKECTBO KOJUTU3UN
N HeOOCTAaTKOB B NpaBe. B npaBoBbLIX akTax HUrge He Oblsla 3akpernsieHa
OTBETCTBEHHOCTb OPNANYECKOrO NLA. ITO 06CTOATENLCTBO NOATONIKHY 0
KaTOJINYEeCKYIO LLepKOBb CO34aBaThb LLepPKOBHbIE MPOeKThl eATeNIbHOCTU IOPULANYECKOro
nvuda. lMopg ropuanyecknm anuLoM NoHUMaNoCh TOJIbLKO LLePKOBb.

B TeyeHmne Tpex BEKOB MHCTUTYT IOPNAMNYECKOro NnLa He pa3BuBasca. lNepBaa Teopus
topuanydeckoro nuua 6oeina BeigsuHyTa B Xlll Beke. B Tpyfnax KaHOHUCTOB Obina
npencraBieHa Teopusa Kkopropauun. B nocnencrteme oHM NepBbIMU Ha3biBaIn
Koprnopauuno CybbekToM rpa>KaaHCKOro rnpasa. OTa Teopus NosaBuaachb B pesynbTaTe
CJ/INAHNA FrepMaHCKOro, LepKOBHOIM0 U PUMCKOro npasa. KaHOHUCTbLI NO4 Koprnopauunen
MOHMUMANN KaTOJINYECKYIO LLePKOBb, KOTOpPasa nMmena onpenesieHHoe nMyLecTso,
OT/INYNTENIbHON YepTOoN KOTOopoun Bbiio obbegnHEeHNE rpa>KaaH.

CyleCcTBEHHbLIM OS89 CpeAHEBEKOBON OPUCNpYAEHL NN BbII0 YyY4EHNE O IOPUONYECKOM
nvue nansl puMckoro MHHokKeHTUA IV, KOTOpbIN BbICTYMW POAOHAYaIbHUKOM TEopUn
dukumnn. Mana pMMCKNn yTBep>XAaJs, 4TO topnanyeckoe Nmuo BbiCTynaeT BoobpakeHnem
BEpYyLWUX N PUKUMA NMpuoyMaHa pasymoM. Teopus PUKLUN CBA3aHa C UMEHeM
Hemeukoro opucta ®puapuxa Kapna ¢poH CaBuHbMN.



NMeHHO ®puapux B3s KOHUENUWIO naen nansl puuMckoro MHHokeHTUA IV. OH
yTBEp)XAaJ, 4TO YeNOBEK N TOJIbKO YesIOBEK MOXKET ObiTb CybbeKkTOM NpaBa.
FOpunanyeckoe nmuo, No MHeHuto CaBUHLU, ABIAETCA NCKYCCTBEHHO CO34aHHbIM
cybbekToM npaBa. TakoW BbIMbIWJIEHHbIN CYyOBEKT, HEOOX0AMM TOJILKO B OPUONYECKNX
uensax. PeanbHbIM CyObekTOM, MOXeT ObITb, TOJIbKO (hn3nyeckoe nnLo.

Mo MHeHUIO NpeacTaBUTesNen Teopun PUKUNK, 0eeCcnocobHbl Wb rocyaapCTBEHHbIE
OpraHbl, KOTOpble COCTOAT N3 Noaen. Teopus GUKLNM NOJYHUIa LUMPOKOE NPUMEHEHNE
BO MHOIMX pa3BMBalOLLMXCA CTpaHax. KOpUCTbl co34anu MOHATUE <IOpUAMNYeCKoe NnLo»
AN5 Toro, 4Tobbl rocyaapcTeo obecnevymBasno KOHTPOb Haf obbegnHeHeM AuL, He
npecneaytouwme Lean n3eaevyeHns npubsian.

Bonbloe BnvsaHue Teopus pukLMmM okasana Ha uctopuio AHramm n CLLUA. UmeHHo B
nokTpuHe CLLA 6bin10 BNepBble AaHO NOHATUE Koprnopauuu, BBegeHHoe [1.MapLuasnom:
«Kopnopauunsa-3To uckycctseHHoe obpa3oBaHue, Heocsi3aeMoe, HeBuammoe u
CyLlecTBYyoLlee TONIbKO C TOYKU 3peHns 3aKOoHa», OH oTpuLan topnan4yeckoe anuo, Tem
caMblM NPOTUBONOCTaBAAN NpaBa N 06A93aHHOCTN PU3NYECKOro U Ipuanyeckoro amual2]

MPOTMBOMOJIOXKHOW KOHLIENUMen Teopun UKLMKN cTana peannctndeckas teopus. C
NO3ULIMN PeannCcCTUYECKON TeOPUK, IOPUANYECKOE NNLO SBASIETCS HEOTHEMIIEMbIM
Cy6beKTOM rpa>kgaHcKoro npasa. CTOPOHHUKN OAHHOW KOHLENUMN YTBEPXAAOT, Y4TO
IOpUANYECKOE NINLO PeasibHO 1 3TO 0CObbIN TeseCHOAYXOBHbIN OPraHnU3M, KOTOPbIN
obnagaeTt cobCTBEHHOWM KOMMETEHLUWEN.

Pag y4eHbIX Npuaep>XxmBanmcb JaHHOM TOYKK 3peHunsd, K npumepy, C.H. bpaTycb
CBMAOETEeNbCTBOBAN O TOM, YTO lOpnanyeckoe AnuUo - 3TO coumasibHas peanbHOCTb. oA
counasibHOM peasibHOCTb, OH MOHKUMa BOJIO IOPNONYECKOro SinLa, KoTopas
OCYyLLEeCTB/ISIET BHELIHME BOJIEBbI€ aKTbl: NpoueccyasibHble akTbl, CAENKN U apyrue
rnpaBoOMepHbIe lpuanyeckme caoesku.

B coBeTckunn nepunof 6b1/10 BbIABUHYTO PAL Pa3IMYHbIX KOHLENUUA O Teopumn
topungnyeckoro nanya. Cnegyert cpasy OTMETUTb, YTO COBETCKME YYEeHble, pacCMaTpuBas
opuanyeckoe inmuo, ncxogmnm ns rocygapcreeHHoro ctposda CCCP. B coBeTCcKoM npase
OblNI TPU OCHOBHbIX TEOPUN MOHNUMAHUSA LOPNONYECKOr0 SINLA: «Teopus rocygapcTea»,
«TeopUsa KOJIJIEKTUBA» U «Teopus ampekTopa». M3y4ms BCe TeopUn MOXKHO BblOESTUTb,
4YTO topUANYecKoe L0, B MOHUMAHME y4YeHbIX, - 3TO roCy4apCTBO KOTOpoe BnageeT
obWwnM NMyLLeCcTBOM rpakaaH.



CoBeTckuin yyeHsbin C.1. AckHa3us, 3asBAs1 0 TOM, YTO IOPUANYECKOEe JINLO - 3TO
CcoLManMCcTNYecKoe rocylapcTBo, B KOTOPOM BCe Nt0AMN PaBHbl U UMeoT 06LLeCTBEHHYIO
cobcTBEeHHOCTb. MNpn 3ToM yTBEpPXXAasl O TOM, YTO 3a Ka)KAbiM NpeanpusTueMm cTouT
cobcTBeHHUK, a B CoBeTckoM Coto3e cobCcTBEHHMKOM b0 TOJIbKO rocyAapcTBo.

MoaobHyo KoHuenuuo MoXXHO npocneanTb ny KO.K. Tonctoro. Teopusa «anpekTopa»
NCXOOUT U3 TOro, 4TO rfaBHasa Leslb HageeHUsa NOJIHOMOYMIA OpraHmn3aunm
IOPUANYECKOro NnLa - 3TO y4acTume B rpaKgaHckoMm obopoTe. B Ka)kaoM npeanpmatmn
eCTb ONPEKTOP, KOTOPbIN OT MMEHN CBOEro KOJIJIEKTUBA MOXXET y4aCTBOBaTb B
rpa>xgaHCKoOM npase. Teopusa «anpekTopa», Ha Halw B3rnag, boina ogHom mn3
3(phekTMBHBLIX B CoBeTCcKOM Coto3e, 3TO CBA3aHO C TEM, YTO 3Ty TEOPUIO BOCMPUHSAN
3anag 1 Nonb3yeTcs e A0 CUX Nop. ANpekTop - 3TO MU0, KOTOPLIN HageneH
onpeneneHHbIMN BAACTHLIMM NOJIHOMOYUSAMN U OT BCeX PabOTHUKOB MOXeET
npeacTaBnsATb NHTEPECHI.

®paHLy3CKMI y4eHHbIN E.A. DnenwnL yTBEP)X AAET, YTO AUPEKTOP - 3TO TaKoW CcybbekT,
KOTOpPbI HEOBX0AMM B /106OM KONIEKTUBE N €ro rNaBHas 3a[aya 3aK/Il04aeTCsa B TOM,
4YTO OH 0JKEH PYKOBOAUTL U NMPEeACTaB/sTb MHTEPEChl BCEX CBOUX MOAYUHEHHBbIX.

3aBepLuatoLlen Teopuin U rocrnoacTBYOLWEN B COBETCKON LUBUINCTUKE CTasla Teopus
KoJIleKTMBa. BceHapoaHbih kKonnekTne Tpyaawmxca Cosetckoro Coto3sa bbin
npeacTaB/eH B BUAE I0puanyeckoro nua. 3To coumnanbHoe obpa3oBaHme, KOTopoe
peanbHO CyW,ecTBOBaNO B obLLeCTBe 1 OT BCEro HapoZa MOrjo OCyLecTBAATb
rpakaaHCcKme npasa N, COOTBETCTBEHHO, NCNOJIHATL lopuagnyeckme o6a3aHHOCTN.

foCcynapCTBO BbINOJSIHANO0 BaXKHENLWY0 QYyHKUMIO. IMEeHHO rocyfapcTBo 00beanHaIo
naen, n gasano MM BO3MOXHOCTb OCYLLECTBAATbL CBOM NpaBa. IMeHHO ¢ Teopun
«KONNeKTmnea» bblin chopMyIMPOBaHbI HOPMbI OPUANYECKOI O ML B COBETCKOM
rpa>xgaHCKOM 3akKoHogaTenbCcTBe 1961-1964rr.

FOpnandeckoe NNLIO peasibHO, peasibHa ero BoJisi, He CMOTPS Ha To, 4To 6e3
tOPMANYECKOr0 LA, HEBO3MOXKHO NPeACcTaBUTb Halle AeNCcTByoLWme
3aKOHOZaTesNbCTBO.

1.2. NpaXkgaHCKO-NpaBoOBOe MNoJIoOXXKeHue
IopuamnyYecKux nuu,



[pa>kOaHCKO-MpaBOBOE MOJIOXKEHME IPUANYeCKNX 1L, U NoOpPAaOK UX y4acTus B
rpa>xaaHckoM obopoTe perynumpytotca N'K PO[3]. OcobeHHOCTU rpa>kaaHCKoONpaBoBOro
MOJIOXKEHUSA IPNONYeCKUX JINL, OTAesIbHbIX OpraHn3aunoOHHO-NMPaBOBLIX (OOpPM, BUOOB U
TUMOB, @ TaKXe LPUANYeCcKnxX anmy, Co3gaHHbIX A9 OCYLEeCTB/IeHNS AeaTeNIbHOCTU B
onpepeneHHbIX cpepax, onpepenatoTca K PO, opyrnmMmm 3akoHaMn N MHbIMU MPaBOBbIMU
akTamun. Cogepr>xaHme NpaBoCcrnoCobHOCTM IPUANYECKOr0 LA BKAOYaeT B cebs
rMpaBoMO4US, BblTEKaOWMe N3 Lenen n npegmMmeTta AeAaTeNlbHOCTU, YKAa3aHHbIX B ero
y4ypeaunTenbHbiX JOKYMEHTaX, a Takxxe 06513aHHOCTK, CBSI3aHHbIE C 3TON
0eATeNIbHOCTbIO.

MoHATMA NPaBOCNOCOBHOCTN N AEeCnOCOBHOCTN IPNANYECKNX NNL, TECHO CBSI3aHbl
Mexay cobon, Tak Kak NMpaBoOCNOCOOHOCTb N AeeCnOCOBHOCTb PUANYECKUX NunL
BO3HMKAIOT B OANH N TOT )K€ MOMEHT. B TO XXe BpeMs OrpaHNUYeHUs M y IOPUNANYECKNX
N, noaBepraeTcs NpaBoCcrnocobHOCTb, a He AeecnoCOBHOCTb; MHCTUTYTa BOCMONHEHUS
npaBocnocobHoCcTK (AeecnocobHOCTN) AN PUNANYECKNX NNL B FPa>KAaHCKOM MpaBe He
npenyCcMoTpeHO.

tOpnanydeckoe nuuo npnobpeTaeT rpaxAaHCKMe npasa n NnpuHMMaeT Ha cebs
rpa>kgaHckume ob6s3aHHOCTU Yepes CBOM OpraHbl, 4eNCTBYOLWME OT ero uMmeHun (cT. 53 TK
P®D)[4]. Y4peanTesbHbIM LOKYMEHTOM MOXXET ObiTb MPeayCMOTPEHO, YTO NOJIHOMOYMSA
BbICTYMNaTb OT MUMEHN IOPULANYECKOro nua NpeaocTaB/ieHbl HECKOJIbKUM JinLamMm,
AeNCTBYIOWNM COBMECTHO UM He3aBUCUMO Apyr oT apyra. CBegeHuns o6 3Tom
noasieXxaT BKJIOYEHUIO B EANHBIN rOCYy0apCTBEHHbIN peecTp IpUuandeckKnx anL.

B npefyCcMOTPEHHbIX 3aKOHOM Cy4asix lopuanveckoe inLo MoxXeT npuobpeTtaTb
rpakZiaHCKMe npaBa U NPUHUMaTb Ha cebs rpakaaHckmne 06a3aHHOCTM Yepes CBOUX
YYaCTHUKOB.

Jlnuo, KoTopoe B CUJly 3aKOHa, MHOIMO NPaBOBOro akTa Uan y4peagnTesibHOro JOKyMeHTa
topnanyeckKoro imua yrnosJiHOMo4YeHo BbICTYNaTb OT €ro MUMeHn, A0JDKHO 0EeNCTBOBATh B
NHTepecax NpeacTaBseMoro M LpPNaNYecKoro nmua 4obpoCcoBEeCTHO U pa3yMHO.
Takyto )xe 0693aHHOCTb HECYT YJIeHbl KOJIJIErnasibHbIX OPraHoOB OPNANYECKOro nua
(HabnwpaTeNbHOro NN MHOro CoBeTa, NpaBsieHUsa 1 T.M.). OpraHamm yrnpasseHuns
IOPUANYECKOro Nnua aBnsTCA n3brnpaemMble e AMHONYHBIE, @ TaKXe KoermaibHble
opraHbl. EAMHOMNYHBIE OpraHbl MOryT 6bITb Ha3Ha4vYeHbl. ObbIYHbLIM SBNSETCH
Ha3Ha4YeHne B COCTaB BbICLUMX OpPraHoOB yrnpaBieHnsa ero ydpeantenen (y4aCTHUKOB).
Mpwn 3TOM N0, KOTOPOE B CUJTY 3aKOHA, MHOMO NMPAaBOBOr0 akTa AN yYypeanTesibHOro
OOKYMEHTa lopnanyeckoro nua yrnosJiHOMOYEeHO BbICTYNaTb OT ero uMeHun, obsasaHo
BO3MeCTUTb MO TpeboBaHMIO OPUANYECKOro Nnua, ero yypegmntenen (y4aCTHUKOB),



BbICTYMNAlOLWMNX B UHTEPECAX IopNUaNYeCcKoro amua, ybbITKU, NPUYNHEHHbIE MO €ro BUHEe
topuandeckomy nuy.

Takoe NMuUo HeceT OTBETCTBEHHOCTb, ec/im byaeT AoKa3aHo, YTO NPU OCYyLLEeCTBIEHUN
CBOMX MpaB N UCMNOJIHEHN CBOMX 06A3aHHOCTEN OHO AENCTBOBasI0O HeEAOHBPOCOBECTHO
NN Hepa3yMHO, B TOM YUCJIe eC/in ero gencremnsa (besgencreme) He COOTBETCTBOBANM
06bI4YHbIM YCJIOBUAM rpakaaHCcKoro o6opoTta nnm obblHHOMY NpeanpuHMMaTENbCKOMY

PUCKY.

Mofo6HYI0 OTBETCTBEHHOCTb HECYT TaK)Xe YJieHbl KOJ1IermabHbiX OpraHoB
IOPNANYECKOro NMua, 3a NCKJIDYEHNEM TEX N3 HUX, KTO r0JI0COBaJ MPOTUB peLueHuns,
KOTOPOE MOBJIEKJIO MPUYNHEHWNE IOPUONYECKOMY NNLY YOBITKOB, N, OENCTBYSA
[o06pOCOBECTHO, HE MPUHMMAN y4aCcTuUsa B ronocoBaHnn. NHanemayanmsaumsa noboro
IOPNANYECKOro NMLUa B Ka4ecTBe yYaCTHMKaA Mpa>kaAaHCKO-MPaBoOBbIX OTHOLLEHWIA
NPON3BOAUNTCSA Ha OCHOBAHMW NPUHaL/ieXallero Ka)kaon opraHn3aumm HamMmeHoBaHus, a
Tak>XXe ee MeCTa Hax0oXXAeHns n agpeca.

HanmMeHoBaHMe 10pnanNyeckoro nLa B o6s3aTesIbHOM NOpPsSAKE AO/KHO Coaep»XaTb
yKa3aHue Ha opraHusaLmnoHHOo-NpaBoByto dopMy. Cpean opraH13aLWOHHO-MPAaBOBbIX
hopM pa3nmyalT X039NCTBEHHbIE 06LLEeCTBa U TOBapuLLLECTBa, KOOMepaTuBhlI,
YHUTapHble NpeanpusaTns, ydpexaeHus n ap. IHanenayanbHble HAUMEHOBAHUSA
COrJ1IaCOBbLIBAOTCH C PErnCTPaLIMOHHbIMIN OpraHaMu, KOTOPbIE XPaHAT CBeAEeHUS O
HaVMEeHOBaHUAX BCEX LOPUANYECKUNX NINLL U COCTOAT U3 CJIOB U NHbIX BYKBEHHbIX
0603HaYeHUN, KOTOPbIX HET B HAMMEHOBAHUAX OPYruX puanyeckmnx nuu. B
COOTBETCTBUM C 3aKOHOAATESNIbCTBOM B HAUMEHOBAHUSAX HEKOMMEPYECKMX IOPUANYECKNX
JINL, @ B HEKOTOPbIX C/Iy4asiX 1 KOMMepPYeCKNX PUANYECKNX NUL, AOJIKHO
NPUCYTCTBOBATb YKa3aHWe Ha XapaKTep UX AeaTeNbHOCTU (Hanpumep, CNOpTUBHOE
obuwiecTBo, 6aHK).

Bkno4eHne B HaumMeHoBaHVe 1puanyeckoro amua opurumrasbHOro HaMuMeHoBaHuA
«Poccunimnckaa ®epepaumna» nam «Poccnsa», a Takxxe CJi0B, MPOU3BOAHbLIX OT 3TOr0
HaVMeHOBaHMWA, OOMYyCKaeTCsa B CJlydasaX, NpeayCcMOTPEHHbIX 3aKOHOM, YKa3aMu
MNpe3npeHTa PO® nnn aktamu MNMpasutensctea PO, nnbo no paspeweHunto, BblJaHHOMY B
yCTaHOBJIeHHOM [1paBuTeibCTBOM PO nopsanke.

[MosIHble NN COKpaLLeHHble HauMeHoBaHUA hefepasibHbIX OPraHOB roCyfapCTBEHHON
BJIACTU HE MOTyT UCMOJIb30BaTbCA B HAMMEHOBaHUAX IOpUaANYEeCKUX 1L, 3a
NCKJII04EeHUEM CJlyYaeB, NpefyCMOTPEHHbIX 3aKOHOM, YKa3amu lNMpe3ngeHta PO unn
akTamu MNpaBuTtenbcTBa PO. KOpmnanyeckoe nmuo, SBasoeecss KOMMep4YecKon



opraHusaumen, A0JXKHO MMeTb hUpMEHHOE HanMeHOBaHNeE.

MecTo Hax0oXAEeHUSA IOPUANYECKOro ML onpenensieTcss MeCTOM FroCy1apCTBEHHOMN
perncTpauum Takonm opraHmsaumm nocpeacTBaM yka3aHunsa Ha Ha3BaHue
COOTBETCTBYIOLLLEr0 HACENEHHOI 0 NMYHKTa (MyHUUMNanbHOro obpasoBaHus). Takue
CBeZleHNs YKa3blBalOTCA B COOTBETCTBMU C TpeboBaHNAMU, NMPeabABAAEMbIMU OpraHamMun
CBSI3M K NOYTOBbLIM agpecam[5].

FocynapCTBEeHHasa perncrtpaums Ipnanyeckoro amua npon3BoanTCs No MecTy
HaxXO0XXOEHNS ero NOCTOSHHO AENCTBYIOLWEro NCMNOMHUTENbHOr0 opraHa. B cnyyae ecnm
TaKOW opraH OTCYTCTBYET, BO BHMMaHNE NPUHNMAETCA MeCTO HaX0XXOEHUS UHOMO
opraHa uaun nuua, ynoJIHOMOYEHHbIX BbICTYNaTb OT MMEHU IOPUANYECKOrO NMua B CUY
3aKOHa, NHOr0 NPAaBOBOIr0 akTa WM y4peaunTebHOro AJOKYMeHTa.

Appec lopnanyeckoro nnua B o6a3atesibHOM Nnopsiake ykasbiBaeTcsi B EAUHOM
rocyapCTBEHHOM peecTpe opuamnydecknx nmuy,. CooblieHns, AocTaBNeHHble No agpecy,
yKka3aHHOMY B EQMHOM rocyiapCTBEHHOM peecTpe IpuaNYeCcKnx nL, CYNTaTCS
NONYYEHHbIMU LOPUANYECKUM JINLLOM, flaXXe €CJZIN OHO He HAaX0AUTCS MO YKa3aHHOMY
agpecy. Opnanyeckme nuua MoryT UMeTb NpeacTaBUTeNbCTBA U puananbl.

MpenctaBuTensCcTBO — 060cobneHHOe NoapasaeneHne PNANYeCcKoro nmua,
Pacrosio)KeHHOe BHe MecTa ero Haxo)XAeHus, KoTopoe NpeacTaBAseT NHTepechl
IOPUANYECKOro nua N oCcyLecTBAseT ux 3awnTty. Punman — 31o ob6ocobneHHoe
nogpasfesieHne puan4eckoro amua, PacrnooXKeHHOe BHE MeCTa ero HaxoXX4eHNS 1
ocyliecTBAsiloLlee BCe ero QYHKUUN NN UX YaCTb, B TOM Yucie QyHKLNN
npencTtaBuTeNnbCTBal6].

Ba)>XHO OTMEeTUTb, 4TO NpeacTaBUTENbCTBA U hunanbl He ABAAIOTCS OPUONYECKNMU
nmuammn. OHW HagenanTCs UMYLWEeCTBOM IOPUANYEeCKOro anua, co3gaBwero nx, u
ODEeNCTBYIOT Ha OCHOBaAHUN YTBEPXXAEHHbIX UM MON0OXKEHUN. PykoBoauTenmn
npencTaBuTeNbCTB N (PUIMANOB Ha3HAYaTCA LPUANYECKUM TNLOM N OENCTBYIOT Ha
OCHOBaHMKN ero AoBepeHHOCTU. MNpencTtaBnTensCTBa N hunmanbsl A40SKHbI ObITb YKa3aHbl
B EAMHOM rocyfapCTBEHHOM peecTpe puandecknx nuy (ct. 55 NK PO).

FocypapcTBEHHAdA perncTpaumnsa asnseTca obs3aTesibHbIM ycoBMeM obpa3oBaHus
IOPNONYECKUX NINL, N OCYLLLECTBIAETCS B COOTBETCTBMM CO CNeumnaibHbIM
3aKoHopaTeNbCcTBOM (CT. 51 TK PD).

Mpon3BoonTCA rocygapCTBeHHasa perncrpaynsa perncTpupyrowmmMm HaaorosbiMin
opraHamu. lNocne 3TON pernctpaunn ons 6aHKOBCKWUX, CTPaXoBblIX N HEKOTOPbIX NHbIX



opraHusauuin TpebyeTcs elle NPONTN CneunanbHyo pernctpauuto. KOpnanyeckoe nuuo
CYMTaAETCs CO34aHHbIM CO AIHA BHECEHUS COOTBETCTBYOLLEN 3anncu B EQNHBIN
rocyAapCTBEHHbIN peecTp LPUANYECKNX NNL,.

NMpaBoBas OOKTPUHA TPAAULIMOHHO BblOENSET YeTblpe OCHOBOMOJIaratoLlmnx Npu3Haka,
KaXXObl U3 KOTOPbIX HEOBX0AMM, @ BCE B COBOKYMHOCTU — AOCTATO4YHbI, 4TOObI
opraHmsaumsa morsa 6biTb NpU3HaHa CybbekToOM rpa>kgaHCKoro rnpasa, T.e.
IOPUANYECKUM JINLIOM:

-OpraHn3saumMoHHoe eanHCTBO rOpnaonN4eCKoro anua npodaBndaeTca, npexxge scero, B
OI'IpE,EI.GJ'IEHHOVI nepapxmm, cConog4NHEHHOCTM OpPraHOB yrnpaBJeHUNA (eAVHONNYHBIX UK
KoJilermasbHbIX), COCTaBIAOWMNX ero CTPYKTYpPY, U B 4yeTKONn pernaMmeHTaunn
OTHOLUEHUNn MeXXAy ero ydyacTHuKamun. bnarogaps aToOMy CTaHOBUTCH BO3MOXKHbIM
npeBpaTnTb KeJIaHNA MHOXXeCTBa YH4aCTHMKOB B €ANHYIO BOJIIO OPpUONYECKOro Jinda B
LeIoOM, a TaKXe HENMPOTNBOPEYNBO BblPpa3nNTb 3Ty BOJIKO BOBHE.

BmecTo ecTecTBEHHOro o6beanMHEeHUS MHTepecoB PMU3NYECKOro SinLa eGUHCTBOM ero
MbILLUNEHUSA 1 BON (B OPUONYECKOM JINLLE) Mbl UMEEM NCKYCCTBEHHOE COeNHEHMNE, B
KOTOPOM pPacCTBOPSAETCHA YaCTb MHTEPECOB OTAEbHbIX JINL, NPETBOPSASACHL 3aTEM B
BbICLUEM €AMNHCTBE — 0OLWHOCTN NHTEepecoB. Taknum ob6pa3oM, MHOXXECTBO /1L,
o6beanHEHHbIX B OpraHmn3aumnio, BbICTyNaeT B rpakAaHCKOM 0bopoTe Kak 04HO 1o,
oaounH cybbekT npa.a.

OpraHu3aunoHHoOe eANHCTBO IPULANYECKOro SNl 3aKpenasaeTcsa ero yuypegnTtesibHbiMU
OOKYMEHTaMMn (yCTaBOM n/nnn y4peanTenbHbIM ,EI,OI'OBOpOM) M HOPMAaTUBHLIMUN aKTaMN,
peryamnpyrowmnmMmm rnpaBoBoe noJjioxxeHme 1oro njinm MHOro snaa ropmnagn4ecknx anu.

[JaHHbIV NPU3HAK UTPaeT Ba)XHYIO POJib B PACKPbITUN CYLLHOCTU IOPNANYECKOro auua.
ITOT NPU3HaAK MMeeT ABOAKUN CMbIC/. C O4HON CTOPOHbI (BHELIHAS 0POPMIIEHHOCTD),
3TO CO34aHMe N CyWweCcTBOBaHNE IOPNONYECKOro nLa B 0OAHON U3 NpeayCMOTPEHHbIX
3aKOHOM OpraHn3aumMoHHO-NPaBOBbLIX POPM.

C Apyron CTopoHbl (BHYTPEHHSS 0POPMSIEHHOCTL), 3TO, COBCTBEHHO, 1 €CTb
OpraHu3auMoHHOEe eANHCTBO, 3aKJ/lloyatoLLeecs B TOM, YTO AaHHOE Lpuanyeckoe nmuo
KaK eiMHoe Lenoe, CrnocobHoe BbIMNOJIHUTL CBOWU 3a[a4un N PYHKLMUN, OTJINHAETCS YEeTKOMN
BHYTPEHHEN CTPYKTYPO, MMEET CBOW OpPraHbl YrpaBAeHUs N T.4., eCJIN BHELHSS
0(hOPMNEHHOCTb OPUANYECKOr0 ML YCTAaHABAMBAETCS 3aKOHOAATENbCTBOM, TO
BHYTPEHHSSI - 3aKOHOA4ATEe/IbCTBOM U yYpeanTenbHbIMU OKYMEHTaMU[7];



-eCJ/IN OpraHn3aunoHHOEe eANUHCTBO Heobxoammo ona obbeanHEeHNss MHOXKECTBa /Nl B
0QHO KOoNNekKTuBHoe obpa3oBaHune, To 060cobneHHOE MMYLLECTBO CO3AaET
MaTepuanbHyto 6a3y neaTenbHOCTU Takoro obpasoBaHumsa. Jltobaa NnpakTnyeckas
neaTeNbHOCTb HEMbIC/IMMaA 6€3 COOTBETCTBYHOLNX NHCTPYMEHTOB: NPeaMeToB TEXHUKN,
3HAHUN, N HAaKOHEeL, NMPOCTO AeHEeXHbIX cpeacTB. ObbegnHeHne 3TUX NHCTPYMEHTOB B
OAVH UMYLLECTBEHHbIN KOMMJIEKC, MPUHaANEXallnn 4aHHOW opraHmM3aumm, n
OTrpaHN4YeHne ero OT UMYLLECTB, NpUHagNeXalwmnx Apyrum nnmuam, N HasblBaeTCsa
NMyLLLEeCTBEHHON 060c06/1eHHOCTBIO OPUANYECKOr0 nLa.

HeypnayHada geuHnuMa opnandeckoro anua nopoxxaaeT pas3/inyHble TOJIKOBaHUS
MOHATUA I/IMYLLI,GCTBeHHOVI obocobneHHocTU. Tak, Nog nmMyuLectsoMm MOXXHO NMOHMNMaTb
TOJIbKO BeLlN, a 3HA4YNT, OTCYTCTBUE BeLlen B COBCTBEHHOCTMN, ornepatTnMBHOM
yrnpaBJieHNnN njin X038NCTBEHHOM BeAeHnmn opraHm3auun nNpenaTCcTByeT NMpPpmM3HaHUIO ee
ropngn4ecknm JINLOM.

C opyrou CTOpPOHbI, B MOHATME NMYLLLECTBA, HapsAAy C BewaMn, MOXXHO BKIIOYNTb U
obs3aTenbLCTBEHHbIE NpaBa. Beab MoryT cywecTBoBaTb U Takme lopnanvyeckmne nmua, Bce
NMYLLLECTBO KOTOPbIX MCHEPMbIBAEeTCA cpeacTBaMn Ha 6aHKOBCKOM CHETE N apeHAYEMbIM
nomMmeweHneM. O6e 3T no3munm obbeaAnHSET TO, 4TO HaIM4YNE UMYLLLECTBA
(moHnmaemoro 6onee N MeHee LWMPOKO) pacCMaTpPUBaAETCA Kak Heobxoanmbln aTpubyT
IOpUANYECKOro nmua. Ho NpM3HakoM LPUONYECKOro nua ABASETCs, CKopee, He Hann4yme
060cobneHHOro nMmyuLecTsa, a Takom NPpUHUMN PYHKLMOHUPOBAHUSA OpraHmn3aumnm, Kak
nMmyuiecteeHHasa 060cob61eHHOCTb, @ 3TO He OOHO U TO Xe.

FOpnandeckoe n1Lo B TEYEHME KAaKOro-TO Nepmnoaa BPEMEHN MOXKET BoobLe He
obnagaTbh HUKAKMUM MMYLLIECTBOM, KaK Obl LLMPOKO Mbl €ro HU TPakKToBa M. Tak,
60/IbLUMHCTBO HEKOMMEPYECKNX OPraHM3aunii Ha APYron AeHb Nocse Co34aHuns He
MMEeIT HU Bellen, HKU nNpaB TpeboBaHus, HU TeM Bbonee obsa3aTenbCcTB. Bes
nMyLlecTBeHHasa 060Cob/1eHHOCTb TaKUX LPUANYECKNX NNL, 3aKJII04YaeTCsa NNLb B UX
cnocobHocTum B NnpuHumne obnagatb 060co0bNEHHBIM MMYLLLECTBOM, T.€. B UX CNOCOBHOCTN
ObiTb €4UHCTBEHHBIM HOCUTEJIEM €QNHOIr0 CaMOCTOSATENIbHOIrO HEPACY/IEHEHHOI O
MMYLLLECTBEHHOr0 NpaBa TOro Nan MHOro Buaa.

AKTUBHbIE OEACTBUS IOPUANYECKOMY NNLY, KaK U U3NYEeCKOMY nuLy, NpuaaeT Bons -
BOJIS KOpropauun nnm BoNs yuypeanTens, NpoaoskatoLias oayLeBasaTb CO34aHHOE UM
yypexxaeHune. DTOT 3JIeMeHT COCTaB/ISieT OCHOBHOW MOPOK TeopMn (UKL MK, TONKABLUMNA
topUCNpyOeHUNI0 HEOAHOKPATHO Ha JIOXKHbIA NMyTb. COOTBETCTBEHHO, «TEOPUID PUKLINIO
MO>XHO CYMTaTb, HA Hall B3rNsf, JIOXKHOW, Tak Kak HayKa [loKka3asia, 4To puamnyeckoe
NINLO0 - 3TO Cyb6BbEKT, KOTopbI 6narogapsa yypeantensam nmbo opraHam OaHHOMo



ropnon4deckKoro Jimua MOXXeT Y4aCTBOBaTb B Npa>XaaHCKOM 060p0Te.

Taknm obpa3om, BONSA IOPUANYECKOr0o Anua (OpMUpyeTCs, eCTECTBEHHO, KOHKPETHbIMU
nogbmn, obnagaroWwmMMmM MHONBNAYANbHOCTbLIO, OTHOCUTENbHOW cBobogon,
COBCTBEHHbLIMU MHTepecaMu. Npa)KAaHCKUA KOOEKC perslaMeHTUpyeT 3Ty BOJIO, NpuaaeT
en npuemMmnemyto ans obwectsa popMy, OCTaBIAA NPU 3TOM BO3MOXKHOCTU U ANA
JIOKaJIbHOro npasoTBopYyecTBa. IMeHHO opraHun3aunoHHo-npasoBas opMa
IOPUANYECKOro Nnua no3sonseT 060cobnTb BOO, OTHYKAEHHOM OT JINYHOCTEN
haKTNYeCKnUX HocuTenen - Pusn4ecknx aunu[sl

2. XapaKTepucTuKa IOpuaon4eckoro imua Kak
cybbeKkTa npeaAnpuHMMATENIbCKUX OTHOLLUEHUMN

2.1. NMNoHATME N CYLLHOCTb IOpPUAUNYECKOro amua

KOpnaon4ecknm nmuom rnpusHaeTcsa opraHmsayns, kotopas nmeet obocobseHHoe
MMYLLECTBO 1 OTBEYaeT MM No CBOUM 0b5A3aTeNbCTBaM, MOXXET OT CBOEro MMEHMU
npuobpeTaTb M OCYLLECTBAATb FPa>KgaHCKMe npaBa N HECTU rpakaaHCKue
06a3aHHOCTK, ObITb NCTLOM M OTBETYMKOM B cyae (cT. 48 TK PD)[9].

tOpugnyeckoe nnUo JOJXKHO ObITh 3aperncTpmpoBaHo B EGQMHOM rocyaapCTBEHHOM
peecTpe puanYeCcKmnX N1l B O4HOW U3 OpraHnU3aLMOHHO-NPaBOBbLIX (POpPM,
npenycMoTpeHHbiX K PO. B HacToALwee BpeMs CNI0XKHOCTb B TOM, cyntaeT A.O.
NHWwakKoBa, 4TO topnanyeckoe nmuo MoxeT BbITb 3aperncTpupoBaHo B OAHOM
rocyfapcTBe, MEeCTO HaxXx0XAeHUsA UMeTb B IPYroM, B TpeTbeM rocynapcTee - OCHOBHOe
MeCTO OCYLLEeCTBJIeHUA NpeanpuHUMaTesIbCKON AeATeNIbHOCTU UM LeHTpPasibHbIM OpraH
ynpaBfiieHus (pyKoBoAsLLME OpraHbl), a y4peanTensamMn aBaanTCa nrua pasinyHblX
rocynapcTts[10].

K opngndyecknm Jmuam, Ha MMyLLLECTBO KOTOPbLIX UX y4peaouTenn nMeloT BELLUHblIe MpaBa,
OTHOCATCA rocygapcCtBeHHbIe N MYHULWMaJIbHblE YHUTaApPHbIE MPEATNPUATUA, a TaKXe
yupexneHuda. K opungnyeckmm nmuam, B OTHOLLEHNN KOTOPbIX UX YHYaCTHUKU UMeloT
KopropaTuBHbIE MPaBa, OTHOCATCA KOPNopaTuMBHbLIE OPraHU3aunn.

B npnBengeHHOM Bbille ornpenesieHNn 3aKpenseHsl cieayouime OCHOBHbIE NMPU3HaKN
ropngn4yeckoro anua:.



-opraHu3aunoHHoe eINHCTBO;
-umyuiecTeseHHast 060co6N1eHHOCTb;
-CaMOCTOATENIbHAS UMYLLECTBEHHAs OTBETCTBEHHOCT;

-BO3MO>XHOCTb CAMOCTOSITE/IbHO BbICTYMNaTb B rpa>kaaHCKoOM 06opoTe OT[] CBOEro MMEeHW.
Mpn3HaK opraHM3aLMoOHHOIro eA4NUHCTBA XapaKTepu3yeTcs TEM, YTO BCSKOE opuanyeckoe
JINLIO eCTb OpraHu3aLuns, KotTopas npegnosiaraeT HaaM4yme CBOMX OPraHoB yrpaBieHUs,
CTPYKTYPUPOBaAHHOE CTPOEeHMe gaHHoro obpasoBaHms, B HaCTHOCTUN HaIM4YNE CUCTEMBI
060Cc06/1eHHbIX BHYTPEHHUX NoApa3aeneHnin, y4ypeanTesnbHbiX akTOB (JOKYMEHTOB),
COOTBETCTBYIOLLEN FrOCYyAapCTBEHHON pernctpaunmn. NMpusHak nMyLLeCcCTBEHHON
060Cc06/1EHHOCTN XapaKTepusyeTcs TEM, YTO MMYLLECTBO IOPUANYECKOro InLa
obocobnsieTca oT MMyLLLECTBA APYrUX IOPUANYECKUX N1l (B TOM YUC/IE BbILLIECTOALLINX),
OT MMYLLECTBa €ro y4ypeamrenen (y4aCTHUKOB), OT UMYLLLECTBA FOCYAAPCTBEHHbIX UK
MYHULMNANbHbLIX 06pa3oBaHUN.

FOpnandeckmne nmua obpasyroTcs BO MHOIMMX chepax obLeCcTBEHHOM N XO3NCTBEHHOM
neATeNIbHOCTU, HO HEOBXOAMMOCTb U BaXXHOCTb 3TOM0 MHCTUTYTaA ONpeaenstoTcs
npexae BCero TeM, 4TO OH NO3BONSET oTAeNNTb obpasyemoro cybbvekTa
MMYLLECTBEHHbIX OTHOLLUEHNI OT TeX, KTo obpa3oBan opugundeckoe nmuo. N nockonbky
IOpUANYECKOE JINLO - 3TO CaMOCTOATENbHBIA N MMYLLECTBEHHO 060COBNEHHLIN CyObeKT
npaB 1 0693aHHOCTEN, ero y4peanTenmn, Kak npaBunsao, He 0OTBeYatoT NO ero gojsram
(paBHO Kak 1 lopuanyeckme nmua He oTBeYvatoT Mo goJiraMm cosgartenen).

YypeOomTenn puanyeckoro amua MMerT BO3MOXKHOCTb OFPaHNyYnTb CBOW
npeanpuUHUMaTeNbCKUIA PUCK CyMMaMU, KakKne OHW cHUTaloT ana cebs 4onycTuMbIiMu.
Takum 06pa3oM, NPakTUYEeCKoe 3HaYeHNE IPUaNYEeCcKoe L0 NMEET Npexae Bcero OJs
NMYLLIECTBEHHbIX FPa>XAaHCKO-NMPaBOBbIX OTHOLUEHUN.

K PO Ha3blBaeT lopuanyeckoe n1Muo opraHusaumen, eMy CBOMCTBEHHO
opraHm3auMoHHOEe eQNHCTBO, T. €. BHYTPEeHHAA CTPYKTYpa N B3aMOCBA3b BCEX
BXOOSALWMNX B COCTaB IOPUANYECKOro inua nogpasaesieHnn, CUCTemMa A0JIKHOCTHbLIX L, U
OpraHoB C pa3rpaHUYeHHON MeXxay HUMN KOMNeTeHunewn, onpenesieHHbIn BHYTPEHHUN
pacnopanok oeATeNlbHOCTU U T. Nn.

NmyLecTBeHHas 060cob61eHHOCTb PUANYECKOrO NnLLa NPOABASETCSA B TOM, YTO 3a HUM
3aKpenJieHo NMYLLLECTBO, KOTOPbIM LOPUANYECKOE NINLIO BNpaBe BJaAeTh, N0/b30BaAThLCSA U
pacrnopsXaTbCsl, XOTS B HEKOTOPbLIX C/IyYaaX MpaBo pacrnopsiXKeHns orpaHn4YnBaeTcs.
dopMa 3aKpensieHns - pasnmyHa. Yalle Bcero - Takas opma, Npu KOTOPO UMYLLLECTBO



NPUHAONEXUT IOPUONYECKOMY JINLLY Ha NMpaBe cOOBCTBEHHOCTU, MO3TOMY lOpUaNYeckoe
JINL0 UMEET B OTHOLLEHWM 3TOr0 MMYLLECTBA BCe NnpaBa U 0693aHHOCTU, CBOMCTBEHHbLIE
COBCTBEHHUKY. B Apyrux ciay4yasx MMyLeCcTBO NPUHAANEXUT LOPUANYECKOMY NNLY Ha
npaBe X035MCTBEHHOr0 BeAeHNs. TaKOBbIMU MOFyT ObITb TOJIbKO FOCYAapPCTBEHHbIE
npenonpuaTus.

NMocKoNbKY NpaBo COBCTBEHHOCTU Ha TO XKEe UMYLLECTBO NPUHAANEXUT COOCTBEHHUKY,
rMpaBo IPNONYECKOro JinLa pacnopsXXaTbCA 3TUM NUMYLLLECTBOM MMeEET onpenesieHHble
orpaHunyeHuns. NMpaBo ke BageHnsa N NoJsib30BaHNS MPUHALANEXUT IOPNLNYECKOMY NNLLY
B NOJIHOWN Mepe.

3a HEKOTOPbIMU IOPUANYECKMMU TNLAMUN, TaKXe B 60NIbLUNHCTBE CBOEM
roCcylapCTBEHHbIMU, UMYLLIECTBO 3aKPENASeTCa Ha NpaBe ONnepaTMBHOIO yNpaBiaeHus.
Takune NpaBa B YaCTW pacrnops>xeHus SABNATCS ewe 6onee orpaHUYeHHbIMK, gaxke No
CPaBHEHWIO C NPaBOM X035INCTBEHHOr o0 BeaeHus. Ho Bo BCex CayyYasix MMyLLECTBO:

-MpMHagnexxnTt pngn4ecKkomMy Jmuy,
-CNYyXXNT MaTepmaanoM ©a301 ero camocTosaTeNIbHON AeATeNIbHOCTY;

-CNY>XXUT NCTOYHUKOM MOoralleHns 3af40J/PKEHHOCTU 1 MaTepuaibHOW OTBETCTBEHHOCTY
tOPUANYECKOro LA No ero obs3aTenbLCTBAM C APYrUMmM CybbekTamu;

-hukcmpyeTcsa camocToaTeNbHbIM BanaHCOM AAaHHOMO PUANYECKOro nmua
(caMmocTOoATENBHOWN CMETOoN).

OT camocToATeNnbHOro banaHca cnefgyeTt oTAMYaTb oTAE/bHbLIN 6anaHCc, KOTOPbLIN
YY4UTbIBAET MMYLLECTBO BHYTPEHHMX MOoApa3aAeseHUn IoPUANYECKOro anua B Lensax
MHOWBUAYaNM3aLNN Pe3yNbTaTOB UX XO3ANCTBEHHOW AEATENbHOCTU, N CBOAHLIN 6anaHc,
OXBaTbIBAOLLMNA MMYLLIECTBO LIENION CUCTEMbI OPUONYECKNX NNL, A8 YYETHON LENN.
CamocTosATesNIbHaa CMeTa - 3TO HaAsiexalle YyTBEP)XAEHHbIN nepedyeHb PUHAHCOBbLIX
MNOCTYNNEHNN OANA COOEPXXaHUSA IOPNANYECKOr0 NNLA U NMepevYeHb ero ueneBbix
pacxonoB. CamocToATesIbHaA CMeTa NPUMEHAEeTCS AN onpeneneHns npenesnos
NMYLLLECTBEHHbIX MPAaBOMOYUIN LOPUANYECKNX NNL, PUHAHCMPOBAHNE OEATENIbHOCTU
KOTOPbIX OCYLLECTBNAETCHA He 3a cHeT COBCTBEHHbIX OX0A0B, a 3a CHET CPencTs,
BblAeNAeMbIX rocyaapcTBOM iNbo nHbIMK cybbekTamun. CaMoCcToATENbHAA CMeTa
npuMeHseTCcs, HanpuMep, 4na GUHaAHCUPOBaAHNSA BIOAXKETHbIX YYpe K AeHUN.

Mo ceBonm obsizaTenbCcTBaM ropnaon4eckoe Jimuo oteed4aeT BCeM MNMpunHagiexxalnmm emMy
nMyecTBoMm, T. €. HE TOJIbKO TEM, HTO NMPUNHaAONEXNT €MY Ha lNnpase cobCcTBEHHOCTWN,



X035NCTBEHHOr0 BeAeHnNs nnun onepaTtuBHOIo yrpasJjeHnd, HO N TeéM, KaKoe
OXBaTblBaeTCsa ero ob6sa3aTeNnbCTBEHHbLIMU npaBoMoO4YnAMN, Harnpmmep, JeHe>XHbIMIn
cpeanocrtBaMinm, KOTopble OOJI>XKHbI Opugn4eCKomMy Jmnuy apyrume amua.

NcknovyeHns MoryT yCcTaHaB/MBaTbCA 3aKoHOAATeIbHbIMK akTamMu. ObLee npasBuio
30eCb TakOBO: HM y4peauTenn, H1 paboTHUKN IOpNANYECKOro nmua, HU apyrue
topuanyeckue auua, H1U rocy4apcTBO He OTBEYaloT No A0JIFraM LAHHOIM0O IPUANYECKOro
nnua, KoTopoe, B CBOK o4yepenb, He oTBeYaeT No A0JiIraM CBOUX yypeautenen,
paboOTHNKOB, APYrnUX OPUANYEeCKUX N1l Uam rocygapcrea. I3 atoro obuiero npasuna,
00HaK0, 3aKOHOM NpefycMoTpeH pag NCKIOYEeHU, HarnpaBieHHbIX Ha yCUleHne
3alMTbl UHTEPECOB KPeaAnuTopoB. HO 1 Npu 3TUX UCKJIKOYEHNAX NO JO0AraM topnuandeckoro
1@ oTBeYaeT npexje Bcero caMo ropugnyeckoe Mo v inb NpY HEJOCTAaTOYHOCTH
ero uMyulecTBa - Apyrue cybbekThl.

C y4eTOM TOro, 4TO B HACTOSILLEE BPeEMS KPYr NpaB B OTHOLLUEHUN MMYLLECTBaA, KOTOPOE
MOXXeT NpuUHaaiexxaTb PUONYECKOMY JINLY, HE OrPpaHNYNBaAETCS (HEe TONIbKO BELLHbIe
npasa), opraHm3auum MoryT obnlafaTh He TONbLKO NpeaMeTaMn MaTepuanbHOro Mnupa, Ho
n opyrumm obbekTaMm (MMyLLeCcTBEeHHbIe NpaBa, CpeacTBa MHOAMBUAYANN3aLUUN N T.4.).

BHeWHMM Bblpa>keHnem nmyuiecTseHHom 060cobieHHOCTN ABNSETCA Hanu4une y
OpraHu3aumn yCcTaBHOIro KanmTana (y X03aMCTBEHHbIX 06LeCcTB), CKNaf04HOro Kanntana
(Y X038MCTBEHHbIX TOBAapULLECTB), yCTaBHOro poHaa (y rocyaapCTBEHHbIX,
MYHULMNAJNIbHbIX YHUTAPHbIX NPeanpUsaATUIA), a ee Y4eTHO-OyXranTepCKuM OTparKeHneMm
CNY>XUT caMoCTOATesIbHbIM BanaHc nnn cmeta. CaMocToATEs/IbHAsA UMYLLLeCTBEHHas
OTBETCTBEHHOCTb — 3TO OTBETCTBEHHOCTb IOPUANYECKOro nua rno ero obssaTenbCTBaM.
OHa no obwemy npaBuy oTaesieHa OT OTBETCTBEHHOCTU ero yypegutenen no ux
obs3aTenbLCTBaM, a TakXXe OT OTBETCTBEHHOCTU ApYyrux nuy,. OAHaKo B paMKax
OTAe/IbHbIX OpPraHNU3aLVOHHO-NMPaBOBbIX (hOPM Ha yypeauTenen B cybcmanapHom
nopsagke Bosnaraetcs 0653aHHOCTb OTBe4YaTb No ob6A3aTeNbCTBaAM COOTBETCTBYIOLLEro
topnanyeckoro amua. Tak, y4YaCTHUKU NMOJIHOM0 ToOBapuLLLEeCTBa OTBEYaoT JINYHbLIM
MMYLLLECTBOM MO Aoaram ToBapuiiecTsalll].

CamocTodaTeNlbHasa OTBETCTBEHHOCTb OPUANYECKNX NNL, NMpeanonaraeT nx
OTBETCTBEHHOCTb BCEM CBOUMM MMYLLLECTBOM, €CJ/IN 3aKOHOA4ATEIbCTBOM He YCTAaHOBJIEHO
orpaHmnyeHmninn Ha TpeboBaHNs KpeanTopoBs. Tak, MO AO/IFaM YHYPEXAEHNN KPeanTops.l
MOryT 06paTuTb B3bICKaHME TOJIbKO Ha UX OEHEXHble CpefCcTBa U TOJIbKO B C/lyYasx,
YCTAHOBJIEHHbIX 3aKOHOM, MHbIM nMyulilecTBoM (n. 3 ¢cT. 123.21 TK PO)[12].



YKa3blBasi Ha CMOCOBHOCTL IOPUANYECKOro Inua OT CBOEro nMeHu npmnobpertaTtb n
OCYLLEeCTBAATb rpakAaHCKMe npaBa N HeCTu rpa>kgaHckme obsasaHHocTn, 'K PO
onpenenseT KpuTepumn ero npaBocydbbekTHOCTU. CNoCO6HOCTb BbITb NCTLOM U
OTBETYMKOM B CyZlaX MMeeT He TOJIbKO MaTepunasibHO-NpPaBoBoOe, HO U NpoLeccyasibHO-
npaBoBoOe 3HavyeHune. KOpnan4yecknm nmuam, Tak Xe Kak N MHbIM cybbekTaMm
rpaXKa4aHCKNUX NPaBOOTHOLIEHUIN, MPUCYLLLE Ka4eCTBO NpaBocnocobHocTun. Tak,
opuanYeckKoe JINLO MOXKEeT NMMEeTb Mpa>KAaHCKue rnpasa, COOTBETCTBYOLME LeNam
0eATeNIbHOCTU, MPeayCMOTPEHHbBIM B €ro y4ypeanTesibHOM JOKYMEeHTe, U HeCTHr
CBSI3aHHbIe C 3TOW OeATeNIbHOCTbIO 06593aHHOCTM.

B cny4aax, npeayCcMOTPEHHbIX 3aKOHaMU[13], opUANYEeCKOe JINLO MOXET 3aHUMaTbCH
oTAesIbHbIMN BUOaMWN LeATeNbHOCTU TOJIbKO HA OCHOBaHUW CNeLnanbHOro paspeLleHuns
(nMueH3nn), YneHcTBa B CaMoperysanpyemMon opraHmsaunm nan Bbl4aHHOIo
camoperysmpyeMmon opraHusaumen cenaeTesnibCTea 0 LOMNYyCKe K onpefeneHHoOMY BUay
paboT.

CeroaHsa opLIopbl 3a4acCTy0 pacCMaTPUBAIOTCA KaK BO3MOXHOCTb «ybexxaTb» OT
OPUCANKLNN FoCyaapcTBa. B 4eNCTBUTENBHOCTM 3TO NOHATUE CBSA3aHO Co cBoboaon
BblOOpa MecCcTa BefeHunsa npeanpuHMMaTebCKON AeATEeNbHOCTU, OCYLEeCcTBASEeMON B
YCNOBUAX PbIHOYHON SKOHOMUKKN[14].

FOpnanyeckoe NMLO MOXXET BbiTb OrpaHNYeHO B NMpaBax JNLWb B Cy4asix U B Nopsigke,
npenycMoTpPeHHbIX 3aKOHOM. PelueHune 06 orpaHnyYeHnn NpaB MoXXeT OblTb OCMNOPEHO
lopnaANYeCcKUM nunuom B cyae. NpaBocnocobHOCTb IOPNANYECKOr0 LA BO3HUKAET C
MOMeHTa BHeceHunsa B EQNHbIN rocydapCTBEHHbIN peecTp Iopuanvyeckmx nmy CBeaeHuin o
€ro Co3aHunn 1 NpeKpallaeTcs B MOMEHT BHECEHUS B YKa3aHHbIN peecTp CBeAeHUn o
ero npekpalleHnn B yCTaHOBJIEHHOM 3aKOHOM NOpsAKe perncTpaunoHHbIMK OpraHamu.

MpaBo OPUANYECKOro SINLa OCYLLEeCTBAATb AeATe/IbHOCTb, A1 3aHATUSA KOTOPOWU
HeobXxoaAMMO noslydyeHme cneymnanbHOro paspeweHns (IMLEeH3nn), Y1eHCTBO B
camoperysmpyemon opraHusaumm Uian nonyvyeHne cenpetesibCTBa camoperyampyemMmon
opraHm3aumm o Aonycke K onpeaesneHHoMy Buay paboT BO3HMKAeT C MOMEHTa
MoJIlyHEeHUS TakKoro pa3peweHns (NLEH3UN) UK B YKA3aHHbIA B HEM CPOK Nnbo C
MOMEHTa BCTYMJEHUSA IOPUANYECKOr0 NLA B CaMOpEeryinpyemMyto opraHmsaumnto niu
BblJauyM CaMoperysnpyemMmon opraHmsaumnen cenaeTenbCTBa 0 A0MyCcKe K
onpeneneHHoMy Buay paboT 1 npekpawaeTcs Npu npekpaweHnn 4encTBus
paspeweHns (MMueH3nn), YNeHcTBa B caMoperyampyemMon opraHm3aumnm nim BblaHHOMo
caMoperympyemMon opraHm3saumen cBuaeTenbCTBa 0 AONYCKe K onpeaeneHHoMy Buay
paborT.



Takum obpa3oM, pocCMNCKasa NpaBoBas HayKa CTOJIKHYlaCb C TPYOHOCTAMMU, CBA3AaHHbIMU
C onpeneneHnem opuanydeckoro nmua. CNoXXHOCTb He TOJIbKO B onpeaesieHnn B
KOHCTPYMPOBaHUWN NMPaBOBOro peXxmnMma, HO U B OTCYTCTBME Hay4YHO 0OOCHOBAHHOM,
LLeNIOCTHOW KOHLUEeNumMm Nnpupoabl opnanyeckoro anua. Kpome 1oro, npoaoaKaeTtcs
pedopMupoBaHmME rpa>KgaHCKOro 3akoHoAaTeNbCTBa, B TOM 4YMUC/ie B OOHOM 13
OCHOBOMOJMIAaraloWmMX MHCTUTYTOB FPa>KgaHCKOro rnpaBa - UHCTUTYTE LPUANYECKUX NTNLL.
B coBpemMeHHOI NpaBOBON HayKe 3Ha4YuUTesIbHOe MeCTO yaenseTcs nccnenoBaHuto
npobaemaTukm, CBA3aHHON C YYEHNEM O IOPNONYECKUX Nnuax. Takum obpa3om,
lopnanyeckme nmua SBAfTCS KoYeBbiM CyObekTOM B rocyaapCcTBe C Pa3BUTOMN
3KOHOMWYECKOWN CUCTEMON.

2.2. NpaBOBOM CTaTyC IOPUANYECKOro siuua B
npeanpuHUMaTENIbCKUX OTHOLLUEHUAX

CoBpeMeHHOe COCTOSIHME SKOHOMUKN Poccum n HeobXxoaMMOCTb YCKOPEHUS ee pa3BUTUS
HaxoAsATCS B MPSIMON 3aBUCMMOCTM OT co3aaHus B Poccum 6naronpuaTHOro knmMaTa gas
AesATeNbHOCTM KOMMepYeCcKnx opraHm3aunii n bmusHeca. 31o TpebyeT ahheKTUBHbBIX
aAMUHUCTPATUBHO-NPABOBbIX MEXAaHN3MOB FOCYAapCTBEHHON perncrpaumm
KOMMEpYeCKUX OpraHn3auniA, rocy1apCTBEHHOro HaA30pa 3a UX AessTeNbHOCTbIO U
CTUMYNMpPOBaHUS. FocyaapCcTBEHHAs PermcTpaumna KoMMepyYeCckKnx opraHnsauunmn
SIBNSIeTCA AOCTATOYHO 3HAYUMbIM YCJIOBMEM MPUX0a B SKOHOMUKY CyObEKTOB Manoro u
cpenHero 6busHeca, opraHMsaunn N peopraHmsaummn y4acTHUKOB SKOHOMMUYECKOro
NpPon3BOACTBa 1 060pOTa, pblHKA MHBECTULIMIA U LEHHbIX ByMar n nHblx coep,
obecneymBatownx 6naronosnyyme obuiecTsa U rocygapcTsa.

JleranbHoe onpepgeneHne npeanpuHUMaTeNnbCKON OeATeNIbHOCTU AaHO B M. 1 CT. 2
pa>KgaHCKOro Kkogekca P®. NMpeanpuHNMaTeNbCKOW AEATENbHOCTbIO ABASETCS
0eaTeslbHOCTb CaMOCTOATENIbHAA, OCYLLEeCTB/ISEMas Ha CBON PUCK, HanpaBJleHHasa Ha
cuctemMaTuyeckoe rnosiydeHme npubbiin OT No0SIb30BaHMSA MMYLLLECTBOM, MPOOaXKMN
TOBApOB, BbIMOJIHEHNS PaboT UM oKasaHUa yCcayr amuamu, 3aperncTpmpoBaHHbIMU B
3TOM Ka4yecTBe B YCTAHOBJIEHHOM 3aKOHOM nopsake. Buabl cybbekToB pOCCUNCKOro
npennpuHNMaTEeNbCKOro rnpaea:

-Poccuinckasa depepauns, cydbbekTbl PO, MyHMUmMnanbHble obpa3oBaHus,
rocyfapCTBEeHHbIe U MyHULMMNAIbHbIE OPraHbl;

-MHAnBMAyaJibHblE rnpegnpuHNMaTesn,



-lopuagnyeckne nmua;

-X03ANCTBEHHble 0bbegnHeHnA[15].

NMpaBocybbEKTHOCTb NpeanpuHUMaTenen nmeet ocCobeHHOCTb B CPaBHEHUM C
NPaBoCybObLEKTHOCTbIO HEKOMMEPYECKNX OpraHM3auni n rpa>kgaH, 4To Hesb3sa He
YYUTbIBaTb NPV BHECEHUWN KOPEHHbIX n3MeHeHun B K PD[16].

MpaBoCyObEKTHOCTb COCTABMSAET CYLHOCTHOE coaep>XaHne «cybbekTa npasa Boobuie».

Ho B oTpacneBoM «cpe3e» OHO NPOosABAAETCSA Yepes3 NpaBoCcnocobHOCTb, AeecnocobHOCTh,
MpaBOBOM CTaTyC, KoMNeTeHuuto. NocpencTBom 3TnX POpM, X B3aUMOLENCTBUSA MOXKHO

onpenennTb KOHKPETHYIO MPaBoCybbEKTHOCTb OTAENbHbIX OTpacnen npasall7].

NMPUMEHNTENBHO K FPaXkAaHCKOMY MpaBy OHa NpeacTaeT NpaBoCNOCOOHOCTbLIO U
neecnocobHocTbio (cT.17, 18 TK P®D).

MocpencTBOM NpaBo- U AeecrnocobHOCTM 3aKpennsaeTcs NPaBoCybbEKTHOCTb HOCUTENEN
4acTHOro npaBa. Ho Tak Kak B NpeaMeT rpakJlaHCKOro rnpaBa BKJIIOYEHbl OTHOLLEHUS
npeanpuHUMaTeNbCTBa, HEOOXOANUMO 3aKPENUTb NPaBOCYObEKTHOCTb UX HOCUTENEN.
34ecb NPaBOCYyHBLEKTHOCTbL (HOPMUPYETCA U3 MPABOBO3MOXKHOCTEN U KOMMETEHLUUN B UX
OpraHn4Yeckon B3anMmMocBa3n. ABTOHOMHOCTb obecrneymBaeTcsl MPaBOBO3MOXHOCTLIO, a
nocpencTBOM KOMMeTeHLUn obecrnevynBaeTcs peryampoBaHne CUCTEMbI
npeanpuHUMaTeNbCTBa.

B ntore yactHo-nyban4yHoe 3aKpennsaeTcs B NpaBoBOM cTaTyce. [paBoBOM CTaTyC
HernocpencTBEHHO 3akpenaseT cobor NpaBoCybbLEKTHOCTb NpegnpuHMMaTenen.
HeonpeneneHHOCTb C NPaBOCYOBbEKTHOCTLIO NpeanpuHUMaTesien OCNIoOXKHAET
0eAaTenbHOCTb 3aKoHOAATeNsa Npu BHeceHUn nameHeHmnnm B 'K PO®. OcobeHHO
bonesHeHHON ABAseTCA NpobsieMa NPaBOBOro CTaTyca KPeCcTbAHCKOro (hepmMmepckoro)
X034NCTBa.

Obuwwme npaBunna y4pexxaeHnsa KOMMePYECKUX puandecknx nuu B Poccmnckon
depepaynm COCTOAT B caeaytowem. B kayecTse yypeanTenen KoMmep4yecknx
OopraHmM3aumnnm MOryT BbICTYMaTb Kak Apyrue opnanyeckmne nmua, Tak u rpakaaHe,
obnapaoulime NoaHOM neecrnocobHOCTbLIO.

Mo obLieMy npaBusy He MMeIT NpPaBa BbICTYMNAaTb YY4aCTHUKAMM X03ANCTBEHHbIX
obLlecTB 1 BKIag4YMKaMn B KOMMaHAMTHBIX TOBapULLECTBaX, T.€. TOBapuULLLEeCTBaxX Ha
Bepe, roCcy4apCTBEHHbIE OpraHbl U OpraHbl MECTHOIO camoyrnpaBsieHus. KOpnanyeckoe
NINLO MOXKeT ObITb CO31aHO HA OCHOBAHUK pelleHus yuypeantens (yypeautenen) ob



ydypexgeHmnn ropnaogn4eckoro anuda. B cllydae y4ypexxaeHumd ropngn4eckoro Jimda ogHnm
AnUoM peLlueHne o ero ydypexxgeHmnm npnHnMmaeTcsa ydpeaurtesieMm egnHOJIN4YHO.

B c/lyyae yypexneHus lopuandeckoro nvua Asyms n bosnee yuypeomtensamm ykasaHHoe
pelleHne NpUHNMAETCS BCEMU yYpeanTenamMm eanHornacHo. B peweHumn ob
yuypexxAeHUN PUANYECKOro MuUa AOJIXKHbI COAep)XaTbCa CBeAeHNsa 06 yypexxaeHnn
IOPUANYECKOr0 NMLA, YTBEPXXIEHWM €ro yCTaBa, 0 Nnopsake, pa3Mepe, crnocobax u
Cpokax obpa3oBaHMsA MMyLLECTBA LOPUANYECKOrO Nnua, 06 n3bpaHum (HazHavYeHUN)
OpraHoB LPUANYECKOro NnLa.

B pelweHnmn o6 yuypexxaeHnum KoprnopaTUBHOINO OPUANYECKOr0 INLA YKa3biBAOTCA Takxe
CBeAEeHMNS 0 pe3ysibTaTax roJI0COBaHMSA yYpeamTenen no BoOnpocaMm yupexK oeHns
IOPUONYECKOro NnLa, 0 NOpPsiAKe COBMECTHON AeATEeNIbHOCTU y4YpeanTenen no co3aaHunto
topuanNYecKoro nuua.

OCHOBHbIM y4peounTesibHbIM LOKYMEHTOM HPUANYEeCKOro inua aBaseTcsa ycTasB,
KOTOpbIW, corsacHo cT. 52 K PO, gonxxeH onpenensaTb ero ctaTyc, BONPOCHI
XU3HEeOesasTeNbHOCTUN U NpeKpaLleHuns.

B cocTaB nmyuiecTBa lopuanyeckoro nmua BXxoaaT:
- NMYLLIECTBO, COCTaBfdloWee yCTaBHbIM PoHA (HEOBXO0ANMBLIN MUHUMYM NMYLLECTBA);
-MHOE UMYLLEeCTBO.

Ba>XHbIM 3/1eMEeHTOM yCTaBa SIBNSETCHA YKa3aHne o0 pa3mMepe ycTaBHOro oHga. OH
yCTaHaB/IMBAETCH B TBEPOON AEHEXHOWN CyMMe B HaLMOHa/IbHOW BastoTe.
FocynapCTBEHHas perncTpaumnss KOMMepYeCcKoro lpMaAnYeckoro anmua AosKHa bbiTb
npousBeaeHa B CPOK He Bbonee 4yeM NATb paboynx gHenm ¢ MOMeHTa NpenocTaBieHns
OOKYMEHTOB B perncrpupylowmm oprad. O NpuHSATOM peLlleHnmn B Nopsigke,
YCTaHOBJ/IEHHOM 3aKOHOM, YMOJIHOMOYEHHbIN opraH 06si3aH yBeAOMUTb
3anHTepecoBaHHOE NNLO.

PelwleHne o rocyapCTBEHHOW perncTpaunm asnseTca OCHOBaHUEM BHeCeHUs
COOTBETCTBYIOLLEN 3aNnNCK B roCyAapCTBEeHHbIN peecTp. OTKas B rocyfapCTBEHHOMN
perncrTpaynm lopuanyeckoro amua BO3MOXKEH TOJIbKO B CJlydasaX, MpeayCMoOTPEHHbIX
3aKOHO4aTeNbLCTBOM. [pun onpeaeneHHbIX YCI0BUAX 3aKOH O FroCy4apCTBEHHOWN
perncTpaymnum topunanyecknx auL Takxe rnpenocrtaBsiseT BO3MOXKHOCTb MPU3HAHNS
rocyiapCTBEHHOW perncTpaunm HegencTBUTeIbHON.



Mpn perncTpaunm pnanvecknx amL 4onyckaeTcss NCNoJsib30BaTb TUMOBbIE (hOpMbl
yCTaBOB, YTBEPXXAEHHbIE YNO/THOMOYEHHbIM OPraHoOM.

B ycTaBe MOXXHO He yKa3blBaTb MOJIHbIN agpec KOMMNaHUN, NOCKOJIbKY Tenepb BBEAEHO
pa3bsACHEHME, YTO MECTO HaxXOXAEHNA onpenenseTca MecToM permcrpauynm
IOPUANYECKOro inua Ha TeppuTopun Poccum nyTem yKasaHUsa HaMMeHOBaHUS
HaceneHHOoro NyHkTa (Hanpumep, «Mecto HaxoxxaeHusa ObwecTBa: Poccus, r. MockBa»).

B ycTaBe MOXXHO He yKa3blBaTb NepeyvyeHb npeactaBuTesIbCTs N puananos
IOPUONYECKOro finua. 3TO NO3BOAUT U3bexxaTb HeobXO0ANMOCTN BHECEHUS B HErO
M3MeHeHUWn c nocnepywuwen peructpaumnen B EMPKOJT B cnyvyae nameHeHnsa agpeca
KOMMaHuUK1 B Npeaesiax o4Horo pernoHa, nmbo nosBaeHnsa HOBOro (UM 3aKpbITUSA
hencrTeyloulero) punamnana nnuv npeacrasmutenscTea. Hapsny ¢ ynpouweHuem
perucTpaumoHHbIX Npoueayp, BBefeHo HoBoe TpeboBaHMe, 04EeBUAHO OC/IOXKHSAOLee
npouecc co3gaHua OO0, Ho obecneymBatoulee 3aWNTY MHTEPECOB KPeaUTOPOB.
OTMeHeH MUHNMaJIbHbIA MOPOr CTOMMOCTU HEeLEeHEXHOro BKaana, He Tpebytowmn
OLLeHKWN He3aBUCMMOro oueHLWmKa. Tenepb ntobon HegeHeXXHbI BKNag NoANEXNT
OLleHKe HEe3aBUCUMbIM OLeHLLUKOM.

2.3. NpekpalwieHue peATesIbHOCTU IDPUANYEeCKUX nuu

MNpekpalweHne 0eaTesibHOCTU IPUANYECKMX NNL, BOSMOXHO B ABYX (hOpPMaXx -
peopraHmsaumn n TNKBMLaLnNN.

PeopraHmsauma — 3TO Takoe npekpalleHne geatesibHOCTU IpUANYeCcKoro amua,
KOTOpOe BJIeYeT ero UCKJlYeHne U3 CocTaBa y4aCTHUKOB rpa>kgaHCcKoro obopoTa ¢
nepenayen npas 1 obsa3aHHOCTEN ApYyroMy nAuuy. NI3BeCTHbl NATbL (DOPM peopraHu3aumn:
CINAHUE; NpucoeanHeHne; pasneneHme; solgeneHune; npeobpasosaHue (ct. 57 NK PO)
[18].

Mpwn NpucoeanHEHUN NpeKpaLlaeT CyLLIeCTBOBaHME NNLLb NpUcoeanHsoLLLeecs
topuanyeckoe nnLo. IMeHHO OHO peopraHnsyeTca TakuMm obpasoMm. MpuHUMatoLwas
opraHu3aumus cBoe CylLlecTBOBaHNe He npekpallaeT. OHa nocjie peopraHn3aumnm
yBeNIM4YnBaeT CBOE MMYLLLECTBO WX CBOM O0JIrU. B CcBSA3MN C 3TUM AndA Hero oba3aTenbHa
nepepermvcTpaums.

Mpwn cnmaHum aByx n 6onee LPUANYECKMX UL, OHW NMPEKpaLLalTCH, a UX NpaBa n
06A3aHHOCTN NepexoasaT K BHOBb BO3HUKLUEMY topuandeckomy nmuy (cT. 58 NK PO). Mpwu



pa3feneHnn gennmMoe puandYeckoe JINLI0 TakXXe NpekpallaeTcs, a ero npasa u
0643aHHOCTN NepexoaaT K BHOBb BO3HUKLLUUM IOPUANYECKMM JINLLAM B COOTBETCTBUM C
nepenaToyYHbIM akToM. Mpu BblAeNEeHNN BO3HUKAET U CreumasibHO perncTpupyercs
TOJIbKO BblAensieMoe opuanyeckoe nmuo (nuua). Apyras xe (octatouascs)
opraHu3auus He NpekpallaeTcs U NnepeperncTpaLmo MoXXeT He NPON3BOANUTb.
Mpeobpa3oBaHMe PUANYECKOro JINLLE BeYeT NpeKkpalleHne puan4eckoro nunua
OJZIHOW OPraHn3aLMOHHO-MPAaBOBOM POPMbI C YYPEXAEHNEM Ha ero MecTe Apyroro
IOpPMANYECKOr0 INLLIA B HOBOW OpraHM3aLnoOHHO-NpaBoBol hopMe. Mpu 3ToM 06bIYHO
HUKaKNX CYLLECTBEHHbIX U3MEHEHUI UMYLLIECTBEHHOIO, TEXHOJIOMMYECKOro, KagpoBoro u
MHOIO COCTaBa M CTaTyCa He NPOUCXOoaunT.

NMpeobpa3zoBaHMe MOXXET MMETb MeCTO NMPU N3MEHEHUN €ro OpraHn3aLNOHHON
CTPYKTYpPbIl, Npu BbIObITUN YHaCTHUKA IOPUANYECKOrr0 nLa, HanpuMep ToBapuLLEecTBa,
Korga B lopnan4eckom sinue oCcTasoCb YMC0 YH4aCTHUKOB HNXKE MUHUMAJIbHO
A0NyCTMMOro No 3aKoHy. B HacToswee BpeMs B pamkax K P® MoxkeT ObiTb BblaeNeH
elle o4VH NoaBUA peopraHmnsaLnm — cMeLllaHHas.

CMellaHHaa peopraHm3aunsa npeanosiaraeT BO3MOXXHOCTb OA4HOBPEMEHHOI0 COYeTaHMS
BHYTPW Hee UHbIX, YKa3aHHbIX paHee, pasiMyHbiX opM (CnsiHue, NpucoennHeHne,
pa3feneHuve, BbiaeneHne, npeobpasoBaHue).

PelleHne 0 peopraHmsaummn lOPUANYECKOro ML MOXKET NPUHMMATbLCSA Kak B MHTepecax
1N N0 YCMOTPEHMIO CaMOW oOpraHm3aummn (B nue ee yrnoJIHOMOYEHHbIX OPraHoB), Tak 1 B
ornpeneneHHbIX 3aKOHOM CJlyYaax B MPUHYAUTENIbHOM NOpPSAAKe OpraHamm
rocyfapcTBeHHon Bnactu. Ocoboe BHMMaHME B paMKax rpakAaHCKO-MpaBoOBOro
perynpoBaHns peopraHnsaunm pnanvyeckmx numy 3aKoHogaTe/IbCTBOM yaenseTcs
cobnogeHunio NpaB KpeanTopos.

K yncny rapaHTumi, obecnevymBaownx NHTepPeChl KPeanTopoB, MOryT BbITb OTHECEHbI:

-06593aHHOCTb Opl'aHI/IBaLI,I/IVI no yeeaomMmJieHMO yrnosiHOMO4YeHHOIro rocygapCcrBeHHoOro
OpraHa O NMPMHATOM peweHNN B TEYHEHNE TPEX oHen;

-003aHHOCTb NO pa3MeLLeHnNto ABaXKabl C NepnogNYHOCTbLIO OAUH pa3 B MecsL,
COOTBETCTBYOLWEN MHPOPMaLMK B CpeacTBax MacCcoBOW MHOpMaLnm;

-0653aHHOCTb B psie C/ly4aeB Mo HENOCPeACTBEHHOMY NMUCbMEHHOMY[] yBEAOMAEHUIO
KpPeouMTopoB O peopraHmnsauunu;



-npaBo KpeanTopoB TpeboBaTb 4OCPOYHOIr0 UCMOJIHEHUSA UK MPEKPaLLEeHNS
06a3aTeNnbCTB;

-conngapHaa oTBeTCTBEHHOCTb BHOBb BO3HUKLWNX LOpUgn4eCcKnx Janmu v
npapornpegeCTtBeHHNKOB MO BCEM obsa3aTenbCcTBaM.

JInkBnaaums pUANYeCcKoro anLa BaeYeT npekpalleHne ero gestesnbHocTn 6e3
nepexoja rnpas 1 o6sa3aHHOCTEN B NOpsAAKe YHUBEPCAJILHOIO NpaBornpeeMcTBa K Apyrum
nmuam. HekoTopsble puanvyeckme nnua He MoryT ObiTb IMKBUAMPOBaHbI NO BOJE
ydypeauTenen, oHN NTNMKBUANPYOTCS TOJIbKO MO peLleHmnto cyaa, Hanpumep oHabl. Tak
XKEe KaK U peopraHm3aumns, TMKBUOALMSA MOXKET HOCUTb A0OPOBOJIbHbLIN U
NPUHYANTENbHbIA XapaKTep.

B no6poBosIbHOM Mopsiake opraHn3aunn TMKBUANPYIOTCS, eC/IN COOTBETCTBYOLLEE
pelleHne NPUHNMaETCs ero y4ypeanTensiMm uam ynosHoOMOYeHHbIMK opraHaMmu. Ocobbim
cybbekToM paccMaTpuBaeMon npoueanypbl ABASETCA TMKBUAALMNOHHAS KOMUCCUS.

C MOMeHTa ee Ha3Ha4YeHUsa K Her nepexoaaT NoJIHOMO4YUS Mo yrnpaB/eHNIO Aenamu
OpNONYecKoro nua, U IMKBUAAUNSA CHNTaeTCs HavyaTon. [NaBHOW 3afayen yKa3aHHOro
OpraHa sABNSIeTCA BbISIB/IEHNE KPeaNTOPOB JIMKBUONPYEMOIO IOPUANYECKOr0 nua ons
pac4eToB C HUMM NO O0JIFaM 3a CHET MMEIOLLEroca MMYLLLECTBA, a TakXe noJlyyeHune
nebnTopckon 3a40/KEHHOCTU. TpeboBaHNS KpeanTopoB NOCE NOralleHns TeKyLWmnx
pacxonos, HEO6X0AMMBLIX A8 OCYLWECTBAEHUSA NMNMKBNOALNN, YOOBNETBOPAOTCS B
rnopsiike o4epenHoOCTU, yCTaHOBNEHHOWN CT. 64 TK PO.

Bcero 'K PO npenycMoTpeHoO YyeTbipe odyepenn. He ynossieTBOPEHHbIE 13-3a
HeAOCTAaTOYHOCTU UMYLLLECTBa JINKBUONPYEMOr O IOPULANYeCcKoro nnua TpebosaHus
KPeaAnTOPOB CHUTAKTCA MoralleHHbIMN.

MorawweHHbIMN CHNTAOTCA Tak)Ke TpeboBaHMA KPpeauTopoB, HE NMPU3HAHHbIE
NNKBUOALMOHHOW KOMUCCUEN, eCQTN KpeanTop He obpawlancs ¢ UICKOM B Cyf, a Takxe
TpeboBaHMSA, B yOOB/ETBOPEHUN KOTOPLIX PELLEHNEM Cyfa KPeanTopy OTKasaHo.
JInkBnpauma cHMTaeTCcAa 3aBepLleHHOoN, a lpuandeckoe inLo — npekpaTusLLInUM
CyLLecTBOBaHME B Ka4yecTBe CybbeKkTa rpa>kgaHCKo-NpaBoOBbIX OTHOLWLEHWA Mocse
BHECEHNS COOTBETCTBYIOLWEN 3aNNCK YNOJHOMOYEHHbIM roCy4apCTBEHHbLIM OPraHOM O
ero npekpaweHun. Kpome 10oro, B 'K PO conep>Xntcs noHaTUe HefencTByoLwero
opuanYecKoro amua.

Tak, c4yuTaeTcsa PakTNYeCKU NMPeKpPaTUBLLNM CBOKO OeATeNIbHOCTb N MOOJNIEXXUT
NCKNOYeHUIo 3 EQNMHOro rocygapCTBeHHOro peecTtpa lopuanyeckux vy B nopsagke,



YCTAHOBJ/IEHHOM 3aKOHOM O roCy4apCTBEHHOWN pPerucTpaumn pnandeckmnx nuu,
lopuaAnYecKoe N0, KOTopoe B Te4yeHne 12 mecsues, NpenlecTByOWNX ero
NCKJIIOYEHWUIO N3 YKa3aHHOro peecTpa, He NpencTaBasafo 4OKYMEHTbl OTYETHOCTN,
npenyCcMoOTpeHHble 3aKoHOAAaTeNbLCTBOM Poccuinckon denepaummn o Hasorax n cbopax, n
He oCyLWecTBAAN0 onepaumnn xoTsa 6bl Mo ogHOMY BaHKOBCKOMY CHETY.

OTAeNbHbIM C/ly4aeM NNKBNAALNN IPUONYECKOro Inua ABASETCS NpU3HaHMe ero
HecocToAaTeNbHbIM (baHKpPOTOM). Nog HECOCTOATENLHOCTLIO (BaHKPOTCTBOM)
NOHMMaeTCs NpuU3HaHHaga apbuTpa>KHbIM Cy40M HECNOCOOHOCTb AO/KHMKA B NOJSIHOM
obbeMe yaooBNeTBOPUTL TpeboBaHNA KPeoUTOPOB MO AeHEXHbIM 00s3aTeNbCTBaM n
(nnn) ncnonHUTbL 0693aHHOCTL MO yraTe obs3aTeNIbHbIX MJaTeXeN.

Taknm 06pa3oM, MOXXHO OXapaKTEPU30BaTb IOPUONYECKOE NINLLO KaK MPU3HAHHYIO
rocyapCTBOM B Ka4yecTBe cybbekTa npaBa opraHusauunto, obnagatouyto o6ocobneHHbIM
NMYLLLECTBOM, CAaMOCTOATE/IbHO OTBEYaloL Y0 3TUM MMYLLECTBOM MO CBOUM
obsA3aTenbCTBaM M BbICTYNAIOLLYIO B FPpaXAaHCKOM 0bopoTe OT CBOEro MMEHMN.

MpobnemMbl CTAaHOBNEHUS 3aKOHOAATE/IbCTBA O LPUANYECKUX INLAX UMeT 0cobyto
aKTyaJIbHOCTb, MOCKOJIbKY peYb NAeT 0 CTaHOBJIEHUM NpaBornopsiaka Boobuie n 0b
onpenesieHNn NPaBoBOro CTaTyca 04HOro U3 rNaBHbIX YYaCTHUKOB rPa>k4aHCKOro
o6opoTa B HaCTHOCTM.

Kak npencraBnseTcs, NOJHOLEHHOE 3aKOHOAATENbCTBO O PUANYECKUX NTNLAX A0JIXKHO
obecrneynTb NPO3PaYHOCTb OOLLECTBEHHbLIX OTHOLLIEHUI C yHaCcTUEM PUANYECKNX NULL U
BMeCTe C TeM onpenennTb npeaesnbl NpaBoBon cBoboabl BCeX YH4aCTHUKOB
nmyulecTBeHHoro oboporTa.

INs HOTapuanbHOW NPAKTUKN HOBbIE MOJIOXKEHUS O OPUANYECKUX NINLLIAX CO3A4al0T MHOWN
06beM NMPoBEPOYHbIX AENCTBUIA, COBEPLUAEMbIX HOTAaPMYCOM B MPOLLECCe CO3AaHNA 1
COMPOBOXXAEHUSA AeATEeSIbHOCTY IOPUANYECKUX L.

B cBA3K € 3TUM B paMKax obLien npobaembl CoBepLIEHCTBOBAHNA 3aKOHO4aTeNbCTBA O
IOPUONYECKUX NTNLLAX MOXXHO BblAeNINTb PAL YaCTHbIX NpobsieM, cCoCTaBNAOWNX ee
conep>xaHue. lNepBbin N CaMbIl 3HAYMMbIN KPYT BOMPOCOB — CTAHOBJ/IEHNE CUCTEMBI
KOMMepYeCKnX lpnanyecknx amy, T. e. BONMpPoChl NoAxona AenCTByoLero
3aKoHoOaTesIbCTBA B OTHOLUEHUN CUCTEMBI IOPUANYECKUX STNL,.

Cnenyet nNpu3HaTb HEO6X0ANUMOCTb AasibHENLLIEro Pa3BUTUSA 3aKOHO4ATEIbCTBA O
OPUONYECKUX NNLIAX B LLESIOM N 0 KOMMEPYECKUX IPUANYECKMX NINLLAX B YAaCTHOCTW.
B0o3MO0O>XHO OLEHUTb Kak boniee nubepasnbHoe HOBOE onpeaesieHne PUANYeCcKoro anLa,



npueeneHHoe B CT. 48 K. I3 NnoHATMA nckno4eHo TpeboBaHne NpuUHaLNeXHOCTH
HaxoOsLWerocs y opnan4eckoro anmua nMmyllectsa Ha BeWHOM npase (B 4eNCTBYHOLWLEN
pefakumMm MMyLLECTBO OO/IKHO HAXOANTbLCSA UM Ha NpaBe COBCTBEHHOCTU, UK Ha Npase
X038MNCTBEHHOIr0 BE4EHNS, NN Ha NpaBe onepaTuUBHOIo yrnpasneHus). Tenepb
opnanyeckoe NmuUo MoXXeT MMeTb UMYLLEeCTBO Ha toboM NpaBe: Ha BELHOM,
ob6s3aTeNbCTBEHHOM M Op.

Takmum o6pa3omMm, B yCTaBHbIA KanuTasn no oblemMy rnoaoxeHnto MoXKHO BHECTU apeHaHoe
npaso, NpaBo TpeboBaHMA, NPaBo N3 NNLEH3MOHHOIO AOroBopa, MHTENNIeKTYya lbHble
npaBsa v ap.

B 3aK/1l04EHUN MOXKHO CAeNlaTb BbiBOA, YTO B COBPEMEHHOM Fpa)<1aHCKOM npase
IOPUANYECKOMY NULLY BblAesieHo ocoboe MecTo, MOCKOJIbKY AeATENIbHOCTb IPUANYECKUX
NALL HanpaBJ/IeHO Ha YA0BNETBOPEHME onpeaesieHHbIX noTpebHocTeln rocyaapcTea u
rpa)xgaH. bosbluas YacTb YYEHbIX YTBEPXXOAOT, YTO OPUAMNYECKOE NMLO - 3TO He
abCTpaKTHbIN CyObeKT, KOTOPbIN CyLLLECTBYET B NpaBe. Bbi3BaHO 3TO TeM, 4TO C
Pa3BUTUEM MHPPACTPYKTYPbI, OPUANYECKOE JINL0 TECHO BOLLJIO B HaLUy XWU3Hb.

HemMeLKne cneunanncTbl yKa3blBalOT Ha TO, YTO lopugnvyeckoe nmuo ciepyert
paccMaTpuvBaTb B Ka4yeCcTBe IOPULANKO-TEXHUYECKOro NOHATUA. NMpuHMMas BO BHUMaHMe
BblLLIECKa3aHHOe, Heobxoanmo nog4epKHyTb, 4TO Ha cerogHda MHCTUTYT rOpnan4eckmnx
NN - OOANH CaMbIX OPEBHUX MHCTUTYTOB B rPa>kAaHCKOM npasBe. B pa3Hblie anoxu
ropnanyeckoe Jimuo TpaktoBaJin no-pasHoMy, oaHaKoO B Ka><aomn Teopnn CyLecTByeT
3HA4YNMOCTb OaHHOIM0 MHCTNTYTA.

C pa3suTuem obuiecTBa pa3BMBaICA N MHCTUTYT IOPUONYECKOr0 SNLLA, U3MEHASINCL €ro
pYHKLNM, 0QHAKO HUKOra HE NpeKpallan cBoe aencteus. Ml aBnseTcs 3Ha4YNMbIM
CerogHs Kak Ofs rpa>x4aHCKoro rnpaea, Tak 1 419 BCero 3aKkoHo4aTeNIbCTBa B LIEJIOM.

OLHMM N3 OCHOBAHWN INKBMAALNMN IOPUANYECKOrO LA ABNAETCSA NPU3HAHNE CYyA0M
perncTpaunm iopnanyeckoro nmua HegencTBUTEeNbHOW B CBA3M C AONYLEHHbIMU NPU €ro
CO3[aHUN HapyLUEHUSAMN 3aKOHOL4ATENbCTBA, €CJIN OHUN HOCAT HEYCTPaHUMbIA XapaKTep.
Ha 3ToM 0CHOBaHMWN Ha/lOroBble OpraHbl U MPOKYPOPbI CTanu NPeabsaABAATb UCKU O
NPU3HAHUN rOCyAapCTBEHHOW PeErncTpaLmnm lopuanyeckoro amua nim HANBMUAYa bHOro
npeanpuHUMaTena HeenCTBUTENIbHOM MO NCTEYEHMIO psAAa JIeT C MOMEHTa 3ToNn
perncrtpauymu.

Cynbl, B CBOIO o4epenb, HepeaKo yOOB/ETBOPSAOT 3TU UCKN, NPUYeM NPU3HaloT
HeneNnCTBUTENbHON 3TY perncTtpaunto C AaTbl MOCTaHOBKUW MpeanpmnHNMaTena Ha
DaHHbIN y4erT. 3710 npmBeJsio K TOMy, 4TO HaJ1OroBble OPraHbl, CCbIJ1IAaACb Y>Ke Ha pelleHune



Cyna CcTanu BbICTaBNATb 4OOPOCOBECTHLIM NpeanpuHUMaTeNsaM He3aKOHHbIe
yBefgoMsieHns o6 yCcTpaHeHU HapyLLIeHUN, BbIABJIEHHbIX OpraHaMun rocygapCcTBEHHbIX
A0X0O0B Mo pe3ysibTaTaM KaMepasibHOro KOHTPoasA. A rnaBHoe CTanu npegnaraTbh
(TpeboBaTb) NCKOYNTb N3 3a4eTa Mo KOpNopaTUBHOMY NOAOXOAHOMY Hanory (KMH) n
Hanory Ha gobasseHHyto ctoumocTb (HOC) cyMmMmbl (pacxodbl) Mo B3anmopacdeTaMm C
HaJsioronJlaTeNbLMNKOM, perncTpauns Kotoporo 6eiaa nprusHaHa Cyaom
HeOenCTBUTENIbHOMN.

OcHoBHas cyTb NpobsieMbl COCTOUT B TOM, 4TO HaJIOrOBbIE OpraHbl YBeAOMIAIOT
npeanpuHNMaTens 0 MHUMOM HapyLleHun n TpebyloT ycTpaHeHnsa HagyMaHHOIro
HapyLweHnsa. Ero MHUMOCTb (HagyMaHHOCTb) COCTOUT B TOM, YTO HaJl0roBble
obs3aTenbLCTBa, HapyLeHne NCNOJIHEHUSA KOTOPbIX BMeHAeTCca fobpocoBecTHOMY
npeanpuHnMaTento, 6bisin y)Ke BbIMOJIHEHbI UM MPU ynJaaTe CYyMM 3a NOJlyYeHHble
TOoBapbl, paboTbl U ycnyrmn B pamkax TpebosaHnm HK.

Takum 06pa3om, BO3HMKIA CUTYaL s, KOTopas Co3AaeT CePbe3HYI0 Yrpo3y
NMYLLECTBEHHbIM NpaBaM 406POCOBECTHbIX MpeanpuHMMaTesnen, nHTepecam
npeanpuHUMaTeNbCTBa U SKOHOMUKW CTPaHbI B LLESIOM, MOoApPbLIBAET JoBepue K
MHCTUTYTaM BAacTu n ynpassaeHus. C no3muum npasa ob603Ha4YeHHble 4eNncTBUA
HaJI0roBbIX OPraHOB MPOTMBOPEYAT PAAY 00LENPaBoOBbIX U MEXOTPaC/EBbIX MPUHLINMOB.

Mpobenbl 3aKoHO4ATENLCTBA N U3AEPXKKN MPABONPUMEHNTENBLHON NPAKTUKN NUMEIOT
MNPOBO33PEHYECKYIO U MEeTOL0/I0rn4YecKyto nnatdopmy. Npobnema aTa opraHny4ecku
B3anumMoobycsioBsieHa C pyroun, o4eHb CJI0XKHON, NpobaemMon NpaBoOCO3HAHNA NHAMBUAA U
coumanbHoOW rpynnel, obuiecTsa B LLe/IOM, HECOBEPLLUEHCTBOM UHCTUTYTOB MpaBa 1
rocyaapCTBEHHOW BNacTu U T.4.

Kak nokasbiBaeT NpakTuKa, 3a nepuos, Ha4nHasa C MOMeHTa perncrpauunm
npeanpuHMMaTens n 4o rnNpusHaHusa Cy4oM 3TOW pernctpaunm HegencTBUTeNIbHOW, C
yyYacTueMm 3Toro npegnpuHuMaTensa cosepwaeTcs 60sblIoe KOIMYeCTBO CAESIOK, B
KOTOpble BOBJIEKAETCSA MHOXECTBO APYruX A06pPOCOBECTHbIX XO3NCTBYOLLNX
cybbekToB. DMHAHCOBbIE (KpeAUTHbIE) OpraHu3aLnm Ha LOroBOPHbLIX YC/I0BUAX
npenocTassAT NpearnpuHUMaTESO Pa3/inyHble 3alMbl (KpeaunTbl), rocyfapCcTBo
BblAenseT UM pasnunydHble cybcnann.

3a 370 BpeMs X03aNCTBYOWMNE CyObeKTbl, B TOM 4YUCJe U npeanpuHuMaTenu,
perncTpaumnsa KoTopblX NPU3HaAeTCs HeAENCTBUTENbHOW, NIATAT Ha/lorK, Ha AOrOBOPHbIX
yCNI0OBUSIX BO3BOAAT (CO34atl0T) CaMble pa3/inyHble 06BbEKThI, BBOAAT UX B SKCMyaTauWUto
nT.o.



Npu3HaHVe HefenCTBUTENbHON FroCyAapCTBEHHOM perncrTpaunmn npegnpuHnMaTens rno
NCTEeYeHUI0 3HAYNTESIbHOr0 BpeEMEHU U C MOMEeHTa 3TOW perucTtpaunm, B OoUH MUr
co3faeT NoTeHUMasbHY0 Yrpo3y Npu3HaHna Hea4eNnCTBUTESIbHbIMUN BCEX COBEPLUEHHbIX
CLeJsIOK U APYrux NpaBoBbIX aKTOB, CBA3AHHbIX C y4acTueM 3TOro npearnpuHuMaTens.
Bpaa nn BO3MOXXHO NPUBECTU 34eCb UX UCHEPIbIBAOLWMA NepeyeHb.

HobpocoBecTHbIe NpeanpuHMUMATENIN, KOTOPbLIM HAJIOrOBLIMW OpraHamMun NpeabaBasoTCA
NPeTeH3UN 0 HapyLeHU HopM 06 ynnaTe HasoroB, Bbi3BaHHbIX NPU3HAHNEM
perncTpaunm nx KOHTpareHTa-npeanpuHUMaTens HeaencTBUTENIbHON, COCTOSAT B
NPaBOOTHOLLUEHMAX C APYTUMU XO3ANCTBYOLWNMN CybbeKkTamu.

MoCcKOoNbKY NOBTOPHAsA yrnJjiaTa HaJloroB Cepbe3Ho yXyAllaeT UMYLLEeCTBEHHoe
NMOJIOXKEHNE NepBbIX, TO 3TO, B CBOIO oYepedb, ObeT No UMyLLLeCTBEHHbIM MHTEpecam
BTOPbIX (KPeOAUTOPOB), KOTOPbIE, KAaK Mbl MOHUMaeM, HE UMEIOT HUKAKOro OTHOLLEHUS C
topPMANYECKUM JIULOM UIN MHANBUAYAbHLIM NpeanpuHUMaTenem, peruncrpaums
KOTOoporo 6bis1a Npu3HaHa HeAeNnCTBUTENbLHON.

Taknm 06pa3oM, yCTaHOB/IEHHAA 3aKOHOM BO3MOXKHOCTb NpeabsBieHNs UCKa O
NPU3HAHUM pPerucTpaunm NnpeanpuHUMaTens HelencTBMTeIbHOW B Npeaenax obuiero
CPOKa UCKOBOW JaBHOCTU N CPOKa UCKOBOW JaBHOCTMW MO Ha/0OroBbiM 0653aTeNbCTBAM U
TpeboBaHNAM NOCAraeT Ha 3allMLLIAEMble 3aKOHOM rpa)<laHCKNe nNpaBa U HAHOCUT
yuepb nmMyLlecTBeHHbIM MHTEPEeCcaM Kak AaHHOro npeanpuHuUMaTens, Tak U ero
KOHTPAreHTOB 1 ONMOCPeloBaHHO TPeTbUX KL,

B oT/nyme oT Apyrnx agMUHUCTPATUBHbBIX aKTOB rocyapCTBEHHAs perncrpauns
IOPNANYECKOro NMLUa U MHOMBUAYANbLHOro NpegnpuHMMaTens nmeeT ocobyto NpaBoBYto
npupoAay. byayun ny6amyHo-npaBoBbIM U UMMNEPATUBHBIM aKTOM, OTPaXkaloLWUM Len 1
NoOpsiAOK 3TOW perncTpaunm, oH 0OCHOBbIBAeTCS Ha psaae yHOAMeHTaNbHbIX MHCTUTYTOB
4YacTHoOro npaga. Mo3ToMy NOHMMaTb rOCyAAPCTBEHHYIO PerncTpaumio
npeaonpuHUMaTens n Npu3HaHne 3Ton perncTpaunm HeencTBMTENbHON Kak
NCKNIOYNTENBbHO chepy MHTePECoB rocygapcTea 1 Nnyban4yHOro npasa, MMeLWmX
NPUOPUTET Haj YaCTHbLIMW NMHTEPEeCcaMn N YaCTHbLIM MPaBOM, KOHLENTYaJIbHO HE BEPHO.

Pernctpauuns npeanpuHUMaTens Kak lopnanyeckmin akT OCHOBaHa Ha BOJIEN3bSABIEHUN
ABYX CTOPOH: peannsaunm Boan y4peamTens lopuanyeckoro anua Nim rpaxgaHmHa,
obpaTmBLLEro 3a CTaTyCOM MHAMBMAYALHOIO NpeanpuHMMaTens, C 04HOW CTOPOHbI, U
rocyfapcTBa B JINLE 3aKOHOAATeNs, yCTaHOBUBLLEro onpeaeneHHble TpeboBaHMS K
permcTpaummn, n yrnoJHOMOYEHHbIX OPraHoB, OCYLLECTBAAOWMX 3Ty permcTpaumio, c
Apyrown. NockonbKy npenenbl NeEPBbIX 3TUM U OrPaHNYeHbl, TO perncTpaums



npeanpuHUMaTeNs 0O4eHb CX0XXa Mo opMe C A4OroBOPOM npucoegnHeHus. OaHako
TAKOBOW OHa HE CTAHOBUTCS, OCTaBasiCb OJHMM U3 BUAOB aAMUHUCTPATUBHOIO aKTa.

Pernctpauusa npeanpuHuMmaTens nog4ynHeHa onpeaesieHHbIM TpeboBaHUAM,
yCTaHOB/IEHHbIM 3aKOHOM (LensiM 1 NopsSAKy peructpaunn). HecobniogeHne aTmx
TpeboBaHMW, cornacHo 3aKoHy, BfeYeT ABa BUAa AENCTBUN:

-yCTpaHeHne OonyLeHHbIX HapyLLIeHU CO CTOPOHbI YNOJIHOMOYEHHOro 1
OTBETCTBEHHOIO 3@ 3TO rOCYAapCTBEHHOr0 OpraHa;

-MPU3HaHMe Cy40M 3TON perncTpaummn HegencTBMTEeNbHOW, eC/In 3TN HapyLeHnsa He
YCTPaAHUMBI.

He-hakTo perncrtpaumsa npeanpuHUMaTens B Ka4eCcTBe TaKoOBOW COCTOsAIacCk, HO Ae-tope
Takasa permcrpaumsa He nmeeT MecTo bbiTb. OopMneHmne (nermTuMmnsayns) aToro
haKTMYeCKoro, HO C NMO3NL NN NpaBa HE3aKOHHOIO akTa, Ha Hall B3rn4a4, co3gaeT Inlb
WMNJIIO3UI0 €ro 3aKOHHOCTU N LENCTBUTEIbHOCTM.

Ecnn 3TU HapyLleHNs YyCTPaHUMbIl, TO PperucTpaums nocae nx UCnpasaeHns rnoayvyaeT
cTaTycC Oe-tope, ecnn HeT, pelleHnem Cyaa (NMpM3HaHUEM permcTpaunm
npeaonpuHUMaTens HeleMCTBUTESIbHOWM) YCTPAHAETCA 3Ta BO3HUKLLAA UJHO3US.

Takum obpa3oM, COOTBETCTBUE LEeNsAM 1 NopaaKy peructpaumn (tpeboBaHnaM
3aKoHOOaTesNbCTBa) CBUAETENbCTBYET O €€ 3aKOHHOCTH.

MocpencTBOM roCyAapCTBEHHOM perncTpaunm noaTeepXxaaeTcs akT co3gaHus
IOPMANYECKOro NLLA UAN MHANBUAYANbHOIO NpeanpuHUMaTens, BOSHUKHOBEHME Y HEro
obuien v paBHOM NPABOCNOCOBHOCTU N AeecnocobHocTu (NpaBocybbekTHOCTM). C 3TOro
MOMEHTA YKa3aHHble CybbeKTbl 40 UX NMKBMAAUMN (MpeKpaLleHnsa aesTenbHOCTH)
HaJeneHbl NPaBoOM COOCTBEHHOCTU U MHBLIMU BELLHBIMU MPaBamMu, HeCyT 0053aHHOCTU U
OTBETCTBEHHOCTb, UMYLLECTBEHHbIE U UHbIE PUCKN U T.04.

SAKNIOYEHUE

Ha npoTsa>XXeHnn MHOrmnx gecatuneTnin 60nblMHCTBO CTPAaH MUPa OCO3HAOT Ba>XKHOCTb U
3HAa4YMMOCTb (peHoMeHa Manoro 6usHeca. CH4nTaeTCcs 04eBMAHLIM, YTO Mafblin BusHec
BbICTYMaeT 3HAYNTENIbHBIM (DAKTOPOM SKOHOMMUYECKOW, MOJIMTUYECKON U COLMAIbHOMN
CTabnnbHOCTU rocynapcTBa, CMOCOOBCTBYET SKOHOMNYECKOMY POCTY U YCKOPEHUIO
Hay4YHO-TEXHNYECKOro nporpecca. B aKoHOMNYeCKn pa3BUTbIX CTPaHaAX Maoe



npeanpMHNMaTeNbCTBO SABNASETCA OAHUM U3 BaXXHENLLNX CEKTOPOB 3KOHOMUKN, B
KOTOPOM 3aHATO 6osiee N0NOBUHLI TPYAOCNOCOOHOIro HaceneHus N Npon3BoaANTCS
6onblada YacTtb BBI.

Tak, B eBPONenCcKMUx cTpaHax Ha MasibiX NPeanpuaTmnax 3aHATo okoso 70 % oT obuien
yncneHHocTun paboTarowmx, a oonsa masaoro 6usHeca B BBI1 cocTtaBnseT 6onee 50 %.
NmeHHO Manbie NpeanpuaTms, CTaBine MaccoBor hopMon NpeanpuHUMaTesnbCTBa,
obecneymBatloT yC/N0BMSA COLMNANIbHO-OKOHOMUNYECKON CTabnIbHOCTN N SKOHOMUYECKON
6e30MacHOCTK CTpaHbl, MO3TOMY UM 1N yaenaeTca caMoe cepbe3Hoe BHUMaHue co
CTOPOHbI FrocygapcTBaa.

AHaNN3 3KOHOMNYECKON CUTyaumnm B Poccum co BCEN 04EBUOHOCTbIO CBUAETENLCTBYET O
CyLWEeCTBEHHOM MOBbILLEHNX POJIN MAJIOro NpeanpuHMMaTeNbCTBa, NPeaCcTaBAAOLWEro
coboin BaXKHeNWnNin ctpaTern4ecknin pecypc, cnocobHbin obecnevynTtb 3KOHOMNYECKUN
pOCT, 3P HEKTUBHOCTb SKOHOMUYECKMNX B3aMOOENCTBMIN U MOBbILLEHNE HALMNOHAIbHOIO
6narococtosHua. OgHako, Mmanomy 6msHecy B Poccum npuxoamTcsa CTasIKMBaTbCA C
Cepbe3HbIMN TPYAHOCTAMU, BO3HMKAIOLWMMN B XOA4E C/IOXKHOIMO KOMIMJIeKCa
WHCTUTYLUMOHaNbHbIX Npeobpa3oBaHni, cpeam KOTOPbIX MOXXHO BblAeNNTb 00LLyto
3KOHOMUNYECKYIO HeCTabnIbHOCTb, MHOMO4YUC/IEHHbIE aAMUHNCTPATUBHbIE Bapbepsbl,
OTCyTCTBME Yy Cy6BEKTOB NpeanpuHNMaTensCTBa He0obXoaNMbIX 3HAHUN, HAaBbLIKOB U
onbITa.

MpeanpuHMMaTesNbCKas AeATe/IbHOCTb — CAaMOCTOSITe/IbHas, OCyLLEeCTBASieMas Ha CBOM
PUCK OesTeNbHOCTb, HaNpaBJ/IEHHAs Ha CUCTeMaTUYeCKoe noJiyyeHue npubbian ot
NoJIb30BaHNA MMYLLECTBOM, NPOAa>KM TOBAPOB, BbIMNOJHEHUA PaboT UM OKasaHUs ycnyr
NINL@aMK, 3apPerucTpPUpPoOBaHHbIMU B 3TOM Ka4yecTBe B YCTAaHOB/IEHHOM 3aKOHOM MOpsiaKe.
0na 3Toh Lenun Ncrnosb3yeTcs UMYLLLEeCTBO, HEMATepuasibHble aKTUBbI, TPYA, KakK CaMoro
npeaonpuHUMaTens, Tak U MPUBIEYEHHbIE CO CTOPOHLI. HEeT rapaHTuin, 4TO 3aTpPayYeHHble
CpeacTBa OKynsTCs, YTO NponsBenéHHoe byaeT NnpoaaHo ¢ Npubbiibio. C 3TUM CBSA3aH
PUCK NOTEpPb BCErO UM YacTu nmyuiectsa. OQHUM N3 Ba)KHENLLUUX 3TaMnoB Ha NyTu
Cco34aHna cobCTBEHHOro fena AB/SeTCs BbiIbop opraHn3aLnoHHO-NPaBoBO (OPMbI.
NHbIMK cnoBaMu, NpeanpuHnUMaTesb OOJIKEH MOHATb, KEM MMEHHO OH ByaeT ABNATLCA U
B (hopMe 4ero npeacTaHeT nepes rocyAapCTBOM U 3aKOHOM, CBOMMW NapTHeEpaMu u
KNneHTamu. MNpexxae Bcero HeobxoaAnMo MOHSATb, YTO JINLIO, KOTOPOE CaMOCTOATENbHO
OpraHu3yeT CBO AesATEeNIbHOCTb U HECET MOJIHYI OTBETCTBEHHOCTb 3a PUCK,
BO3HMKAIOLLWA OT ero AeaTeNbHOCTU, ABNAETCA X039ACTBYOLWINUM CybbEeKTOM.

K x03ancTByloWMNM CybbekTaM, B CBOIO o4epeb, OTHOCATCS opugnvyeckme nmua, a
Tak)Xe m3nyeckme nmua, ocyLecTBAsAOWME NpeanpuHUMaTeNbCKYO AeATeNbHOCTb 6e3



obpa3oBaHNSA LOPNANYECKOr0 Nnua.

CornacHo OencTBylOWEMY 3aKOHO4ATeNbCTBY, a UMeHHO K PO, BCce opngn4eckue nuua
DenaTca Ha KOMMepYyecKne n HeKoMMep4yeckme opraHusaumm. K kKommep4yeckmum
opraHusaumsam OTHOCAT NpeanpusaTus, OCHOBHOW OeATE/IbHOCTbIO KOTOPbLIX SIBJISETCSA
nonyyeHune npubsinn.

HekomMep4yeckune opraHusauum, HanpoTuB, He CTaBAT NPMbbISIbL Ha NepBoe MecTo B
cnncke cBoux Uenen. CToOUT TakXe OTMETUTb, YTO HEKOMMepPYeCKNe opraHmn3aunm
TakK>Xe MOryT OCYLLEeCTBASATb NpeaAnpuHNMaTEeNbCKYO OeATENbHOCTb, HO TOJIbKO AN
DOCTV)KEHNA Tex uenen, paan KoTopbiXx OHU 1 Bblnn co3aaHbl (YCTaBHbIX Lienen).

CTONT OTMETUTb PSL YCTaBHbIX Lienel, KOTOpbIM Npu 0OblYHbIX YCNO0BUSX COOTBETCTBYIOT
KOMMepYeckue opraHusaunm:

-OCYLLEeCTBNIAT 0edTeJibHOCTb, HarnpaBJIEHHYO Ha rnoJiydeHune I'Ipl/l6bIJ'IVI;

-CNocobHbl OCyWecCTBNATb 3TY AeATeJ/IbHOCTb CaMOCTOATEJIbHO (VI C npueine4eHmnem
APYrux ninu);

-061agaloT MMYLLLECTBOM, KOTOPOE UCMOMb3YIOT A5 OCYyLeCcTB/eHns
npeanpuHNMaTesnbCKon aeaTenbHoCcTn (0bnagatoT MMyLLEeCTBEHHON
CaMOCTOATENIbHOCTbIO);

-npownun obsa3aTenbHyO Npouenypy rocygapCTBeHHOW perncrpaumu.

Taknm obpa3oM, poCCUNCKNE 3aKoHOAaTeNn 3apaHee No3aboTManCb 0 TOM, YTOObI
pa3spaboTaTb 418 Ka)KA0ro Buaa npeanpMHUMaTenbCKon aesTeNbHoCTN Hanbonee
noAxoAsiLine opraHM3aLMoOHHO-NPaBoBbie OPMbl, KOTOPbIE COOTBETCTBOBAIN Obl
cneundrke Npon3BoacTBa, NpeanosiaraemMmbiM 060poTaM, KOJIMYECTBY CoydYpeanTenen,
cnocoby YMHaHCMPOBAHUSA, KOJIMYECTBY BbIPYYKU M APYTMM BO3MOXHbBIM MapaMeTpaM.

3agaya npeanpuHUMaTens - NpaBUbHO COOTHECTU CBOM 3a4a4u, BOSMOXXHOCTU U
npenctasneHmne o byayuwien neaTenbHOCTU C TEM, YTO NpenslaraeT poCCMNCKoe
3aKOHOLATeNbCTBO.
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