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BBepneHue

1. MoHATHE U NPU3HAKU IOPUAONYECKOro nuua

Hapsagny c rpaxgaHamu cybbekTamMum rpa>k4aHCKoOro npasa ABAATCA TakXe
topuanyeckue nuua - ocobble obpasoBaHus, obnagawome pagomM cneunpunyeckmnx
npusHakoB, obpa3syemble n Npekpallatowmecs B cneymasbHOM Nopsake, yCTaHOBIEHHOM
3aKOHOM. KOHCTPYKUUSA IOPUANYHECKOro nnua sBaseTcss OCHOBHOW NpaBoBon hopMon
KOJINEKTUBHOIO y4acTua nuL, B rpa>kaaHCKoM obopoTe, 4To aBaseTcs HeobXxoaAnMbIM B
CBSA3U C TEéM, YTO XXN3Hb COBPEMEHHOro obuwecTBa HEBO3MOXXHa be3 obbeanHeHUs
noaen B rpynnbl, COKO3bl pa3HbiX BUAOB, 6e3 coeANHEHNSA UX NINYHBIX YCUITUA U
KannuTanoB ANa OOCTUMXKEHUS TeX NN UHbIX Lenen.

FOpuanyeckoe nMUO NMMeeT pPsa NPUCYLLIMX MY CBOWCTB, KaXK0€e U3 KOTOPbIX
HeobxoOMMO, a BCe OHW BMECTe - AOCTaTO4YHbl A5l TOro, 4Tobbl opraHmM3aumns Morna
Npu3HaBaTbCs CYyOBEKTOM rpakaHCKOro npaBa. OTW CBOWCTBA TaKOBbI:

OpraHn3aLnoHHOE €QMHCTBO KPUANYECKOr0 N1ua. 3TO CBONCTBO MPOSBASETCH, NMpexae
BCEro, B onpenesieHHon nepapxmm, Conog4nmHEHHOCTN OpraHoB ynpaB/ieHus,
COCTaBJISIOWMNX CTPYKTYPY OpraHM3aumnm, a Takxxe B YeTKOW persaMeHTaunm oTHOLWEHNN
Mexnay ee ydacTHuKamu. OpraHmsaumoHHOe eANHCTBO IPUANYECKOro InLa
3aKpenseTcs ero yypegnTenbHbiMU LOKYMEHTaMn (YCTaBOM U/UAN yYpeanTenbHbIM
[OrOBOPOM) M HOPMATUBHbLIMW aKTaMW, PErYJINPYIOLLMMIN NMPAaBOBOE MOJI0XKEHNE TOr0 UK
MHOro BUAa OPUANYECKNX NNL;

NmywectBeHHaa 060cobneHHOCTb topuanyeckoro nmuya. MmyuwecteeHHas
060cobNeHHOCTb lopUANYecKoro nnua npeacTtasnseT cobonm obbeanHEHNE MHOXKECTBA
MHCTPYMEHTOB (NpeaMeToB TEXHUKW, 3HAHUW, AEHEXHbIX CPeACTB U T.4.) B € AUNHbIN
NMYLLECTBEHHbIN KOMMJIEKC N CO3AaeT MaTepuanbHyto 6a3y anga ero aesatenbHocTu. MNpun
3TOM cTeneHn 060cobeHHOCTU NMyLLLIEeCTBa Y Pa3/IMYHbIX BUAOB OPUONYECKUNX NNL,
MOryT 3HA4YUTEsNIbHO pa3aindaTbCA. Tak, HanpuMmep, XO039NCTBEHHbIE TOBapULLECTBa U
obuwiecTBa, kKoonepaTmebl 061agatoT NpaBoM COBCTBEHHOCTU Ha NMpUHagsexaulee nm
MMYLLECTBO, B TO BPEMS KaK YHUTapPHbIe NPeanpusaTus - Jinb NPaBoM X039NMCTBEHHOI O



BeOoeHnAa nianm onepaTtuBHONro yrpasiaeHuU4. OnHako B obounx cnydadax HaJindme
I'IpaBOMO‘-IVIVI BJlageHuns, rnoJsib30BaHUA N pacrnopdaXxeHnda nMmywectsomM AaaetT N TeM U
OPYIrnmMM TaKylo CTerneHb obocobneHHoOCTN, KOTOpOIZ OOCTaTO4YHO ON1A NMPMN3HaHWA OaHHOIo
O6pa3OBaHI/IFI opnandyecknMm JnLuomMm.

CamocTosTesNlbHas rpa)k[laHCKO-NpaBoBasi OTBETCTBEHHOCTb IOPUANYECKOro nLa.
J[laHHOEe CBOWCTBO perjiaMeHTUPOBaHO CTaTbel 56 Mpa)kJaHCKOro Koaekca u
noApa3yMeBaeT, YTO YY4ACTHUKUN NN CODCTBEHHUKM UMYLLIECTBA IOPUANYECKOro nLa He
O0TBEYaloT No ero obs3aTenbCTBAM, a lOPUANYECKOE NNLI0 HE OTBEYAET MO
06a3aTeNbCTBAM NEPBbLIX.

BbiCTynneHne lopnanyeckoro n1ua B rpa>kgaHckoMm obopoTe OT CBOEro MMeHN - elle
O[HO ero CBOMCTBO. OTO CBOMNCTBO O3HA4YaeT BO3MOXKHOCTb IOPUANYECKOro anua OT
CBOEro MMmeHu npuobpeTtaTb 1 OCYLLECTBATb FPa’kAaHCKME NpaBa U HECTH
0683aHHOCTN, a Tak>Xe BbICTyNaTb UCTLIOM N OTBETYUKOM B Cye. A 3TO Kak pa3 u
ABNAETCA NTOMOBbIM MPU3HAKOM IOPNONYECKOro INLa U, O4HOBPEMEHHO, Lefblo, paan
KOTOpPOW OHO COo3OaeTcs.

YynTbiBasi BCE NepeyncieHHoe Bblllie, MOXXHO OXapaKTepu3oBaTb PUANYECKOE NNLO KakK
NMPU3HaHHYIO FOCYIapCTBOM B KayecTBe cybbekTa NpaBa OpraHu3auunio, KoTopas numeeTt
B COOCTBEHHOCTU, XO3ANCTBEHHOM BEAEHUM UJIN ONMEPATUBHOM YMNPaBIEHUM
o6ocobneHHoe MMYLLLeCTBO, CAMOCTOATE/IbHO OTBEYAET 3TUM UMYLLLECTBOM MO CBOUM
06a3aTenbCTBAM, MOXXET OT CBOEro MMeHN NpuobpeTaTb M OCYLLECTBATb
NMYLLLECTBEHHbIE U JINYHbIE HEMMYLLIECTBEHHbIE MpaBa, HeCT 0683aHHOCTU, BbIThb
NCTLLOM N OTBETYMKOM B cype. [1]

2. MpaBocNoCoOHOCTL (NPaBOCYOBLEKTHOCTD)
IOpUANYEeCcKoro nmua

B oT/An4me oT Taknx CybbeKTOB rpakAaHCKMX NPaBOOTHOLLEHNN, KaK rpa>kaaHe,
topngnyeckoe nmuo obnapaet obwen (MM yHMBepCasbHON - Npearnonaratowen
BO3MOXXHOCTb A1 CybbekTa npaBa nmMeTb ntobble npaBa n 06s3aHHOCTU, HeOBXoAUMbIe
08 ocylwecTBneHmsa nobbix BUAOB AeATEeNbHOCTM) U CreumnanbHOW NpaBoCcrnocobHOCTLIO,
npennonaratolen Haam4ne y opuanyeckoro anmua Nnilb Takux npas 1 ob6sa3aHHOCTEN,
KOTOPble COOTBETCTBYIOT LI€/IAM €ro AesTe/IbHOCTU N NPSAMO 3a)MKCUPOBaHbI B €ro
yypeaunTesibHbIX JOKYMEHTaX.



MOCKOJIbKY IOPUANYECKOe NNLI0 ABAAETCA YYAaCTHUKOM UMYLLLECTBEHHbIX U JINYHbIX
HEeMMYLLECTBEHHbIX MPAaBOOTHOLLEHWIA, OHO HaZleNeHO rPaXKAaHCKOW
NPaBOCNOCOOHOCTLI0. B 60JIbLUNHCTBE CAly4YaeB yuypeanTensamMmm iopuandeckux auL
BbICTYNalT pm3nyeckme nmua. OgHako nNpaBoCnoCobHOCTb PUANYECKNX L
3HAYUTESIbHO OT/IMYAETCS OT NPABOCMOCOBHOCTY NNL, pU3nyecknx. Ecnm
NPaBOCNOCOOHOCTb (PU3NYECKOrO JINLLa BO3HMKAET C MOMEHTA €ro poXKAeHus, a
J1eecnocobHOCTb B NOJIHOM 06beMe HacTynaeT Mo AOCTUXKEHUN COBEpPLLUEHHONETUs, To Y
IOPMANYECKOr0 INLLIA MPaBOCNOCOOHOCTb 1 AeecnocobHOCTb HACTYMaloT O4HOBPEMEHHO -
C MOMEHTA ero rocyapCTBEeHHON PErncTpaLmm u NpeKkpaLlaeTcs B MOMEHT UCK/IOYEHUS
€ro N3 eMHOro rocy4apCcTBEHHOr0 peecTpa pPUANYECcKX anL.[2]

ObbeM NpaBoCNOCOBHOCTU OPNONYECKOro LA onpeaensaeTcs He TO/IbKO ee obLwmnm nnum
crneynasnbHbIM XapakTepoM. Hanpumep, HEKOTOpbIE BUAbI A€ATENbHOCTH
ocyLlecTBAsAOTCA cBOBOAHO, a Apyrve TpebytoT nosly4eHnsa oT rocyfapcTaa
cneuvanbHbIX paspeweHnn (nmueH3unin). NpaBo Ha 3aHATME TaKoW OeATeNIbHOCTbIO
BO3HMKAET TONbKO Yy inua, NoJy4YMBLUEro JIMLEH3MIO B YCTAaHOBJIEHHOM nopsaake. Kpome
TOro, 3aKOHOM MOryT 6bITb YCTaHOBJIEHbI CMeLnaibHble OrpaHnyeHus
NpaBoCcnocobHOCTN ANSA OTAE/IbHbIX BUAOB lopnanydeckmx nmy. OCHoBaHUAMU
OrpaHMYeHNs NPaBOCNOCOBHOCTUN ABNAIOTCS:

e OrpaHmn4eHnsa No 3aKOHYy;

e Hann4yume cneynanbHOW NNUEH3NN O HEKOTOPbLIX BUAOB AEATENIbHOCTH;

e CaMo opuanyeckoe nnuo orpaHnymBaeT cebs (Luenu oeaTesnbHOCTU YCTaHOBMEHLI B
ycTase).

MpaBoCnoCObHOCTb PNONYECKMX NNL, NMpeanosiaraeTcsa orpaHnyeHHon (ueneson), nbo
lopuanyeckoe nnuo rno obuwemy npasBusly MOXKET MMETb TOJIbKO Takue rpakaaHcKkue
rnpaBa, KOTOpble COOTBETCTBYIOT onpeesieHHbIM 3aKOHOM U (M1n) y4ypeanTesibHbIMMN
OOKYMEeHTaMun LensM ero 0eaTesibHOCTU, U COOTBETCTBEHHO MOXXET HeCTU JINLWb
CBSiI3aHHbIE C 3TON AeATeNbHOCTbIo 06A3aHHOCTM (N.1 cT.49 K).

Takune orpaHNUYeHNs BbI3BaHbl TEM, YTO CaMU opuanYeckue nuua obbliYHO co3pgatoTca ans
AOCTVXXKEHWNA BMOJIHE KOHKPETHbIX Liefniel, onpenesieHHbIX X y4peauTensimMmu, a notomy
HEe MOryT MCMOJ/Ib30BaTb CBOKO CaAMOCTOATE/IbHYO NPaBoOCyObeEKTHOCTb B MPOTMBOPEYNU C
3TMMK uensmui3]. Hanpumep, rocyfapCTBEHHbIE YUYpeXXAeHNs NN o6 ecTBEHHbIE
opraHmM3aummn He OO0JIKHblI UMETb LUNPOKNX BO3MOXXHOCTEN A5t 3aHATUS KOMMeEPYeCKomn
[eATeNbHOCTbIO, MOCKOJIbKY OHM CO34aBasINCb A8 AOCTUXKEHUA COBCEM APYrUX Liesen.
Kpome Toro, HeKoTopble rpakaaHckue npasa 1 0653aHHOCTU MO CaMOW CBOEN CyTU
MOryT NpUHaAiexxaTb JNb PU3NYECKNUM, HO HE IOPUANYECKUM JINLIAM.



BMecTe ¢ TeM B yCNIOBUAX PbIHOYHOM OpraHn3aunMm Xo39MCTBa LieieBble OrpaHNYeHns
MpPaBoCNoCObHOCTN OPNANYECKMX NNL, OTPULIATENIbHO CKa3bIBAOTCA Ha AEATENbHOCTMU
KOMMEpPYEeCKNX opraHu3saunin, 3actaBngasa ux ydpeautenen (y4aCTHUKOB) U3MEHSATb U
rnepeperncTpupoBaTb yypeanTesbHble AOKYMEHTbI MPU Ka)K40oM, MHOrga LaXke He O4YeHb
CYLLECTBEHHOM, U3MEHEHUWN XapaKTepa AesaTeNbHOCTN CO34aHHON MMN OpraHmn3aynm
(Hanpumep, Npu BCTYNJIEHNUN €€ BO BHELUHEIKOHOMMNYECKUA 060pOT Uan nNpn pasBuTum B
ee paMKax OOMOJIHUTESIbHbIX, "HENPOPUIbHLIX" BULOB AEATENbHOCTHN).

Hosbin K, cnegys obwimmMm COBPEMEHHBLIM TEHOEHUNAM PA3BUTUSA FPaXKAAHCKOIo
3aKOHO4aTeNbCTBa, 3aKpenwusl NoYTU 3a BCEMU KOMMepYeCKUMN OpraHn3aumnsamMum
CNoCObHOCTb MMEeTb rpaXKAaHCKMe npaBa N HEeCTU rpakgaHckue oba3aHHOCTH,
HeobxoauMble AN oCyLecTBAeHUS NobbiX, HE 3anpeLleHHbIX 3aKOHOM, BUO0B
neaTenbHOCTKU, T.e. 06yt NpaBoCcnoCcobHOCTbL[4]. ICKOYEHME B 3TOM OTHOLLEHUN
COCTaBAAOT YHUTapPHbIe NpeanpusaTmns - He cO6CTBEHHUKN (MOCKOIbKY OHM CO34at0TCA
COBCTBEHHMKaMM ONs CTPOro onpenesieHHbIX Lenen), a Takke HeKoTopble gpyrue
opraHm3aummn, onasa KoTopbIX CneynasbHas NpPaBocnocobHOCTbL onpeaeneHa 3aKOHOM C
Lesblo NX CoCpenoToYeHns Nb Ha 04HOM, CNeunasibHOM BUAE KOMMEPYEeCKoun
0eAaTesnbHOCTU, K TOMY Xe JINLUEH3NPOBAHHOM, T.e. O0MNYyCKaeMoM no ocobomy
pa3peweHunto NnybanyHom snactu (Hanpumep, 6aHKM N CTpaxoBble KOMMaHUN).

HeobxoOoMmMo 0TMETUTb, YTO OCYyLLEeCTBIEHME TEX BUAOB NpeanpuHMMaTenbCTBa, AN
KoTopbiXx TpebyeTcsa cneymanbHOe pa3pelleHme rocygapcrea (MMUeH3nsa), BO3MOXXHO
JINWb C MOMEHTA ero NoJly4eHus U A0 UCTeYEeHUs CPoKa ero AeNCTBUS[5] U B 3TOM
CMbIC/1e He 3aBUCUT OT HaM4ymnsa UamM OoTCYTCTBUS COOTBETCTBYIOLLEN 3aNnCK B
yypeaunTesibHbIX JOKYMEHTax iopuanyeckoro nmua. NostomMmy KoOMMep4ecKon
OpraHv3aumm He MOXKeT ObiTb OTKa3aHO B BblAa4ye COOTBETCTBYIOLLEN NNLEH3UN TONbLKO
Ha TOM OCHOBAHWW, YTO AAHHbIA BUA AeATENbHOCTM He NpefyCMOTPEH ee
yypeanTenbHbIMN OOKYMeHTaMu. [epedyeHb MNLEH3NPYEMbIX BUOOB AeATENbHOCTH
[OJDKEH onpenenaTbCa penepabHbiM 3aKOHOM. BMecTe ¢ TeM rocygapcTBEHHOe
NNLUEH3NPOBAHNE OTAENbHbIX BUAOB AEATENIbHOCTM 03HAYaeT, YTO KOMMepYeckme
OpraHvsaummn, He MMetoLLne COOTBETCTBYIOLWEN NNLIEH3MN, HE BMPaBe 3aHMMaTbCA TaKoW
NEeATENbHOCTbIO, U MOTOMY TakKXXe MOXXHO FroBOPUTb 06 N3BECTHOM OrpaHUYeHNN
coaep>xaHus nx obuwen nNnpaBocrnocobHOCTN.

PaszymeeTcs, yypeanTtenm KoMMepyeCcKon opraHmnsaLnm Bripase YCTaHOBUTbL NepeyeHb
BUAOB OeATe/IbHOCTU, KOTOPbIMU TOJIbKO N MOXXeT 3aHMMaTbCA CO34aBaeMoe MU
opuanyeckoe iMuo, N NPsIMo UCKIKYNTb 019 HEr0 BO3MOXXHOCTb OCYLLEeCTBJIeHUS
oTAesIbHbIX BUAOB AeSATeNIbHOCTU. Takoe "caMoorpaHuveHue" npaBocrnocobHocTn byaoeTt
NMEeTb CUNY N ONs TPETbUX UL, - APYrnX y4acTHUKOB 060poTa, HO Wb B TOM CJly4ae,



Korga OHW 3Hasn UM O0JKHbI 6blKM 3HaTb 0 HeM[6]. MIHaye roeBops, Takas
KOMMepYeckas opraHmsaumsa cama A0J1>KHA OMoBeLlaTbh CBOMX KOHTPareHToB 06
NMEILLINXCA Y Hee orpaHnYeHnsxX NpaBoCcrnocobHOCTH.

ONnsa opnonyeckmnx nnL, COXpaHALWMX LeneByo NpaBoCcrnocobHOCTbL NO NpsMoMy
YKa3aHUIO 3aKOHa (HEKOMMEPYECKMX OpraHn3aunin, YyHUTapHbIX npeanpuatmnm, 6aHKoB U
CTPaxoBbIX KOMMaHWUN), BO3MO>XXHO COBEpPLUEHNE NN TaKNX OENCTBUN (COeNoK),
KOTOpble COOTBETCTBYIOT YCTAHOBJIEHHbIM YY4peanTeNbHbIMU AOKYMEeHTaMu Lensam
neatenbHocTU. CneynanbHOro OnoBeLeHNa KOHTpareHToB 06 aToM He TpebyeTtca (nbo
3HaHVe NMUN 0EeNCTBYIOLLLEero 3aKoHa npegnosiaraeTcd), a N0OTOMYy CAENKN, BbiIXogsAume 3a
yKa3aHHble npeaenbl, CHATAOTCA HNYTOXKHBbIMW BHE 3aBUCUMOCTM OT TOr0, 3HaN JIN OHN
0 TaKuX orpaHmnyeHunsax (cT.168 k).

MpekpaleHne NpaBoCcrnocobHOCTU PUANYECKOr0 LA HAacTynaeT:

B MOMEHT 3aBepLUeHns ero JMKBUAALUN - B MOMEHT BHECEHUSA 3annucu B EQMHBLIN
roCyapCTBEHHbI peecTp IpUANYecKnx nuu;

Mo ncteyeHnn cpoka OEeNCTBUA NNLUEH3UN. [7]

3. OpraHbl opuamyeckoro nuua. Buabl opraHoB

MprnobpeTeHne n, B KAKON-TO CTEMeHN, oCcyLLecTBNeHne npaB n ob6a3aHHOCTEN
peanin3yeTcsa Yepes opraH lpuanyeckoro nnmua (e4UHONUYHbIN OpraH) Uav rpynnbl Jauy,
(konnervanbHbIM OpraH), NPeacTaBAALWNX MHTEPECH! LPUANYECKOro nmua B
OTHOLUEHMAX C Apyrumm cybbekTamMmm npasa. KonnervasbHble opraHbl 06a3aTesnibHO
CO3[al0TCA B KOPMNOPATUBHLIX IOPUANYECKMX MLLAX, MOCTPOEHHbIX Ha HaYaslaxX YJeHCTBa
(ToBapuwecTBax 1 obuiecTBax, KoonepaTmBax, 00 ECTBEHHbLIX OpraHM3aumnsax,
accoumnaumax n cotosax). Beiclumm opraHom 3gech Bcerga siBnsietcsa obuiee cobpaHmne mx
y4acCTHUKOB. B cooTBeTCTBUN CO cTaTben 53 Npa)kgaHCKoro Kogekca MMeHHO 4yepes
CBOM OpraHbl lopnanyeckoe nuuo npuobpeTtaeT rpakaaHCKMe npasa U NpMHUMaeT
ob6sa3aHHOCTW. [TO3TOMY OENCTBMA OpraHa pacCMaTPUBAOTCS KakK 4ENCTBUSA CaMoro
topuaAnNYecKoro auua.

FOpnanyeckume nmua MOryT UMeTb KaK OOWH OopraH (HanpuMep, OUPEKTOp, NpaBJieHne),
TaK N HECKOJIbKO OOHOBPEMEHHO (HanpuMep, OUPEKTOP U ANPEKLUUNS, NPaBJ/iIeEHNE U
npeacenatenb NpaBaeHUs), NpMUYeM OHN MOTyT BbITb U e 4UHONNYHBIMUN, U
KonnernanbHbiMu. OpraHbl MOryT 60O Ha3HavyaTbCA (€CN Y IOPULNYECKOro nua OANH



yypeauTens), nnbo n3bupatbCa (€Cnm y4aCTHUKOB UKW y4YpegnTesnen HeCKONbLKOo). B
TOXe BpeMs4, rpa>KgaHckue rnpasa U 06493aHHOCTU ANS OPUANYECKUX NnL MOryT
npuobpeTaTb UX NpeacTaBuTenn, 4eNCcTByOLWMEe Ha OCHOBE JOBEPEHHOCTHN, BblAaBaeMomn
opraHamu ropnanyeckux numu.

CocTaB, Nopsaok obpa3oBaHUA OPraHoB, a TakXXe pacnpenesieHne KOMNEeTEHLNN Mexay
HMMW 3aBUCAT OT OPraHU3aLUMOHHO-NMPaBOBOMN POPMbI OPUANYECKOr0 N U
onpeaensitoTCs 3aKOHOM U y4YpeaAnTesbHbIMU OOKYMEHTaMU puanyeckoro amua. OHU He
MOryT pacCMaTpMBaTLCS Kak CaMOCTOsITE/IbHble CYObEKTbI FrparkAaHCKUX
NMPaBOOTHOLUEHUI N ABAAIOTCS YaCTblO IOPUANYECKOro L. [8]

Mo obLieMy npaBuy, LPUANYECKoe N1MLUO0 MMeeT [iBa OopraHa: opraH, obbeanHsaoLWmin
yypeaguTenen opuandeckoro JnLa, a TakXXe UCMOoNHUTENbHbIN opraH[9]. B Fpa>kaaHCKoOM
KOZleKCe 3TU OpraHbl MMEHYIOTCSH COOTBETCTBEHHO BbICLLUUM U UCMOJIHUTESIbHBIM OPraHoOM
yripaBieHus.

3ajadva BbICLLUEro opraHa ynpasJieHUs 3ak/to4aeTca B GopMUpOBaHNM BOJA
IOPUANYECKOrO SInLia NoO OCHOBHbIM BOMNpPOCaM OeATesIbHOCTU, OTHECEHHbIM K
KOMMeTeHUMn Takoro opraHa. OCHoOBHasa PyHKLMSA BbICLLUEro opraHa ynpassieHus
HEKOMMEpPYECKON OpraHm3aynm coctonT B obecnevyeHnn cobnogeHns HeKOMMepP4eCcKomn
opraHu3aumen uenemn, B UHTepecax KOTOpbIX OHa bblsla co3gaHa.

NcnonHuTenbHbIN OpraH ocywecTBJideT BOJIIO OPpNANYECKOro Jinla, BbiIPpa>XeHHYIO B
peweHndax yqpeul/ITeneVl, npun segeHnnm Tekywmnx gen ropnanyeckoro Jumua.

TpeTbMM OpraHoM ynpaB/IEHUA LOPUANYECKOrO MLa, NPeayCMOTPEHHbIM
3aKOHOAATEeNIbCTBOM SIBJISeTCS HabntoaaTeIbHbIN COBET, CO3AaHNE KOTOPOro sIB/ISIETCS
06a3aTesNbHbIM A1 MPOU3BOACTBEHHOIr0 KOoNnepaTnBa 1 akLMOHepHOro obuiecTsa
4yucaom yneHoB Hbonee nATugecaTu. [10] CoBeT AMPEKTOPOB, HablogaTeNbHbIN COBET
pellaeT BONpoChl 06L1ero pykoBoACTBa AeATENbHOCTbIO OpMANYECKOro NuLa,
OCYLLECTBASIET KOHTPOJIb 3@ AESATESIbHOCTbIO MCMOJIHUTENIbHOr0 OpraHa.

CobnoageHne opraHamMmun ropngmn4eckoro anua CBOEN KoOMMeTeHLuuu, onpe,u,eneHHO|7| B
cooTBEeTCTBMN C 3aKOHOM, NHbIMWU MPaBOBbIMN aKTaMN N y4peonTesZibHbIMAN OJOKYMEHTaMN,
ABnAeTCa HeobxoaUMbIM ycnosuem ana rnpnsHaHmA NEencTBUTENbHOCTN CAEN0K
ropngn4eckoro anua.

BMecTe ¢ TeM, B ycTaBe 0b6LlecTBa MOXET COAepPKaTbCs NCHEPMbIBAIOLWMA CNMCOK BUAOB
NessTeNnbHOCTU, KOTOPbIM COOTBETCTBYOLLEE 06LLECTBO BNpaBe 3aHMMATbLCA. B 3ToOM
c/ly4yae caiefniku, CoBepLUeHHble 06LEeCcTBOM B MPOTUBOPEYNM C LIeNIIMU AeATeNbHOCTH,



ABNAKOTCA OCNMOPUNMbIMU NN MOTYT ObITb NMpM3HaHbl Cya0M HenencTBUTENbHbIMN. [11]

CornacHo n.2 cT.53 'K PO, B NnpefyCMOTPEHHbIX 3aKOHOM CJly4asX opugn4eckoe nmuo
MOXXeT npunobpeTaTb rpa>kgaHCKMe npaBa U NPUHNUMaTb Ha cebs rpa>kgaHckme
0643aHHOCTN Yepe3 CBOUX YHAaCTHUKOB. Mpn 3TOM nMetTCcs B BUAY YHaCTHUKM NOJSIHOIO
TOoBapuuiecTBa U ToBapuulecTBa Ha Bepe, KOTOpPble MOryT BbICTyMaTb OT UMEHU
topmnanyeckoro nnuya 6e3 noBepeHHOCTU[12].

4. HamMeHOBaHMe U MeCTO HaXo)XXaeHus
Iopuan4YecKoro aumua

Kak y>xe 0TMe4YasloCb BblllEe, MPaBOCYObEKTHOCTbL TECHO CBA3aHa C MpU3HakKaMu,
WHOAVBNAOYANN3MPYIOLWMMN KOHKPETHOro cybbekTa npasa. B cnyyae ¢ opngnyeckmumm
nMuamMmn, NHONBUAYaNMN3NPYIOLWLMMK ero NpM3HakamMmm aBsSIeTCS ero MeCTOHaxXoXAeHMe U
HanMeHOoBaHWMe.

MecTo HaXoXXaeHn4d ropngn4yeckoro Jinda, Kak rnpaBujo, ornpeagendeTtcd MectoMm ero
rocyapCTBEHHOW perncTpaunn[ii] (ecnm B yypeauTesbHbIX 4OKYMEHTaXx lopnanyeckoro
Jnua He yCTaHOBJ1EHO |/|Hoe). Orlpeu,eneHme TOYHOIo MeCTa HaxoXXgeHumsa opnagn4eckoro
L@ BaXkHO A1 NPaBUJIbHOIMO MPUMEHEHUSA K HEMY aKTOB MECTHbIX OPraHOB BJlacTw,
npeabsaBAeHNS NCKOB, UCMOJIHEHUS B OTHOLLEHUN Hero 06a3aTeNbCTB U peLlleHns
MHO>XeCTBa APYrunx Bonpocos. 1o 3ToOMy MeCTy eMy HanpaBnalTCA pa3indHbie
OOKYMEHTbI, B TOM 4Yucie Cy,EI,e6HbIe noBeCcTKUn, n onpepnendetTcd Mecto NMCNoJIHEHNA
HEKOTOPbIX obsA3aTenbCTB. B CMOPHbIX CJyHadaX MeCTO HaxXOoXXAEeEHNA lopnagn4yecKoro Jimua
MOXET ornpenenAaTbCsq no MeCty HaxoxXageHmsa ero opraHoB.

HanmMmeHoBaHue topnamnyeckoro nmua obasaTtesibHO LO/HDKHO BKAOYaTb B cebs yKasaHmne
Ha ero opraHu3aLMOHHO-MNpaBoBYy0 POopMy. Bce HeKOMMepyeckune, a TakXXe HeKoTopble
KOMMep4yecKune opraHmnsaumm O/HKHbI BKJKOYaTb B CBOE Ha3BaHMe TakKXXe yKa3aHue Ha
XapakTep AeAaTeNbHOCTU. MOXKHO TakXXe YNoOMAHYTb TakKoe NoHATUe, Kak pupma. dmpma
nnu pupMeHHoe HauMeHOBaHMe SABJIIeTCA Ha3BaHMEM KOMMeEpPYeCKOon opraHm3aumm -
JINYHOE HenMyLLeCTBEeHHOe NMpPaBO KOMMePYeCKon opraHn3aummn, HeoTAesIMMO OT CaMOoWn
OopraHm3aumnn U MOXXET OTHYXAAaTbCH TOJIbKO BMecTe C Hell. KomMmepyeckune
opraHusauun obasaHbl UMeTb PUPMEHHbIE HAaUMeHoBaHUA (pupmy), Hanpumep AO
"ABTOBA3"; 06L1eCTBO C OrpaHNU4YeHHON OTBETCTBEHHOCTbLIO "KpacaBTocepBuc';
Toproebin oM "CMUPHOB U CbIHOBbLA", NOJIHOE TOBapuULLEeCTBO. DpMeHHoe
HauMeHOBaHMe perncTpupyeTcs BMecTe C perucrtpaumen camoro lopuan4yeckoro nuua



nyTem BHECEHUS OaHHbIX O MPMe B COOTBETCTBYIOLLNA peecTp Ipuanyecknx aud.
MpaBo Ha PUPMY ABASETCS JIMYHBbIM NPaABOM N MMeeT abCONMOTHLIN (MCKIIOYUTENbHbIN)
XapakTep.

OpraHusauws, 3apernctpupoBaBLllas PUpMeHHoOe HanMeHoBaHWe, NnoJsiy4aeT
NCKJTIOYMTESIbHYIO0 BO3MOXXHOCTb €ro UCrnoJsib30BaHuA 1 Bripase TpeboBaTb NpekpalleHns
HernpaBoMepHOro (bes ee cornacmsa) NCNosib30BaHUA TaKOro HaMMeHOBaHNA APYruMNn
IOPUONYECKUMMN JTNLLAMU U BO3MELLEHUS MPUYNHEHHbIX 3TUM ybbITKOB (N.4 cT.54 K).
drpMeHHOe HanMeHOBaHMe OXBaTbiBaeT N YKa3aHMe Ha opraHn3aunoHHO-NPaBoOBYIO
dopmMy opnanHeckoro nmua, No3ToMy UCMoJsib30BaHME COOTBETCTBYOLEro obo3HavyeHns
C YKa3aHneM NHOM opraHn3aLMoHHO-NPaBoBON (POPMbI He cliefyeT CHUTaTh
HapyLleHneM npasa Ha pupMy (Hanpumep, HaiM4me B peecTpe pugnydecknx nuy AO3T
"CHeXunHka" He npenaTtcTeyeT peructpaymm B Hem OO0 "CHeXUnHKa", MoCKOoJIbKY
KaXXgas U3 3TUX OpraHm3aunm nmeeT npaBo Ha COBCTBEHHYIO hmnpmy) [14].

5. dunmansl n npeacraBuTeNIbCTBA

KOpunanyeckoe nnuo MoOXeT UCMbITbIBaTb MOTPEOHOCTbL B MOCTOSAHHOM COBEPLUEHNN
Kakux-nnbo 0encTemi 3a npegenamMmm CBoero OCHOBHOrro MecTa HaxoXxaeHus. C aTon
LLeNblo OHO BrpaBe co34aThb B APYroM MecTe cBoe obocobneHHoe nogpasgesieHne B Buge
npeacTtaBuTenbCTBa WM hunmnanalisl. NpeacrtaBnTesnbCTBO CO34aeTCA ANA
npeacTaBieHUsa N 3alWNTbl MHTEPECOB IPUANYECKOro nua, T.e. C Lesibio MOCTOAHHOI 0
coBepLUeHnsa o8 Hero onpeaesieHHbIX opungndecknx genctemm (n.1 ct.55 rK),
Hanpumep, B LLEHTPE TOro UM UHOIMo pernoHa. ®nnvan co3gaeTcs Aasa OCyLeCcTBAEHUS
BCEX UM onpenesieHHON YacTu PYHKUUIA (Lenen) opnan4eckoro amua, BkaYasa n uenum
npencrtasuTenbcTsa (N.2 c1.55 MK). Apyrumun cnosamm, uanan 3aHUMAETCs TON Xe
0eAaTeNlbHOCTbIO, YTO U CO3aaBLIee ero pmnamnyeckoe anLo, Ho OGJHOBPEMEHHO MOXET
OCYLLeCTBNATb U PYHKLUN ero npeacTtaBuTesibCTBa. B 3TOM poan MOXeT BbICTyMNaThb,
Hanpumep, OTAENbHO PACMNOJZIOXKEHHbIN LLEX WX MHOE NMPON3BOACTBO, oTAesieHne baHKa
n T.n. duananamm nHoraa MoryT CTaHOBUTLCA U BMOJIHE CaMOCTOSATE NIbHbIE B
3KOHOMUYECKOM NI B CTPYKTYPHOM CMbIC/IE€ OpraHu3aunmn, ecnm nx ydypeguTesns -
lopuanYeckKoe N0 cHUTaeT HeOBXOAMMbIM COXPAaHUTb MOJIHbIA KOHTPOJIb (MU MOJIHYIO
OTBETCTBEHHOCTb) 3a UX AeATeNIbHOCTbIO.

Co3paBlune NpeacTaBUTeNbCTBO UAN puUnan lpuanyeckme nuua nepenarnT UM
HEKOTOpOoe NMYLLECTBO (0653aTeNIbHO YKa3biBasi 06 3TOM B CBOUX Y4YpeaAnTesbHbIX
JOKYMEHTaXx) 1 yTBEep)XAaloT MOJSIOXKEHMS, onpeaensolme coagep)XxaHme 1 nopsanok mx



neatesnbHOCTU. O4HAKO 3TO MMYLLLECTBO OCTAaeTCsa NpMHagiexxawmm co3gaBllemMy nx
lopuanyeckomy nmuy. Beab npencraBuTensCcTBa U punmansl asnatoTca 06ocobneHHbIMU
noapasfesieHnsa MM, T.e. YacTAMM CO34aBLUNX UX LOpUANYECKNX nuu. He byaoy4n
CaMOCTOATEeNbHbIMU LPUANYECKUMN NNLAMU, OHUN HE MOTYT MMETb COBCTBEHHOIO
nMyLlecTBa 1, cnegoBaTeNlbHO, HE B COCTOSIHUM CaMW Y4acTBOBaTb B FPa>kJaHCKOM
obopoTe[16]. B cBOIO o4epenb, OTCYTCTBUE Y HUX FPaKgaHCKON NPaBoCyObEKTHOCTH
nMuaeT ux eENCTBUSA IPUANYECKOro (Frpa)Ka4aHCKO-MpaBoBOro) 3Ha4YeHus.

Onsa ocywecTB/ieHUsA NpeacTaBUTENIbCKUX N NHBbIX IOPUANYECKNX PYHKLUNA OT NMEHN
IOPUOANYECKOro Mua nocsegHee OO0JIKHO BblAaTb LOBEPEHHOCTb Ha3Ha4YeHHOMY UM
pykKoBoOoUTENO (ONPEKTOPY) CBOEro npeactaBnTenbCcTBa nan punmana (a63.2 ct.55 rK),
T.€. KOHKPETHOMY (hM3N4YeCKOMY nunuy (MOCKObKY BblAaTb LOBEPEHHOCTb CBOEMY
rnogpasfesieHnto, Ha4vye roBops, BCTYMNMUTb C HAM B FPa>K4aHCKO-MpaBOBble OTHOLLEHUS
npeacTaBuTeNIbCTBa HEBO3MOXKHO M3-3a OTCYTCTBUSA Y HEro rpa><4aHCKOW
npaBocybbeKTHOCTU[17]. PykoBoanTeNb NpeacTaBnTeNbLCTBa UK puamana Ha
OCHOBaHUWM BblAaHHOW eMy OOBEPEHHOCTN AENCTBYET OT UMEHU U B MHTepecax
topunanyeckoro nmua (a He "oT umMeHn" hunnana nanm NpeacTaBUTeNbLCTBA).

MocKoNbKY pykoBoAUTEb duamnasia unm rnpencrtaBuTesNbCTBa He ABIAETCA OpraHoOM
IOPUANYECKOro imuya, ero noJIHOMo4Yunsa Ha BbICTYIMJIEHNE OT MMEHU OpraHmsaunm He
MOrYyT OCHOBbIBATbCS Ha YKa3aHUAX, COAEPXKaLLNXCA B MOJIOXKEHUN O hunmane nnm
npencraBuTenscTee b0 B ydpeanTenbHbIX JOKYMEHTAX IOPUANYECKOro Nnua. XoTs
cynebHaa n apbutparkHasa NnpakTuka v AonyckaeT OeNCTBUTENbHOCTb AOroBOpa,
3aKJIlDYEHHOr 0 pykosoauTenem chunmana (NpencraBuTensLCTBa)"oT UMeHU unnana”,
npu HaAN4YUM "NOSIHOMOYMN OT IPUANYECKOro Nnua", "Bblpa>KeHHbIX B MOJIOXKEHUN O
dunmnane n B poBepeHHocTn" (a63.3 nN.20 nocTtaHoBNeHnA NneHyma BepxosHoro Cyaga P®
n NMneHyma Boicwero ApbutpaxHoro Cyaa PO o1 1 nona 1996 r), ¢ 5TMM HEBO3MOXXHO
cornacuTbCA. Henb3Aa 3aKN04YNTL COENKY 018 PpULANYeCKOoro anua H1 "oT uMeHn" ero
HernpaBoCybbLEKTHOro nogpasaesieHns, HU Npu OTCYTCTBUN LO/TKHbIM 0bpa3oMm
0hOpPMNIEHHbBIX MNOJIHOMOYUA.

6. BosHMKHOBeHue (co3paHue) lopManyeckKkoro amua

KOpuanyeckme nuua Co3a4aloTCa Mo Bosie UX yypeauTenen, 04Hako rocy1apcTBo B
NHTEepecax BCeX Y4aCTHUKOB UMYLLIECTBEHHOIrO 060pOTa KOHTPONMPYET 3aKOHHOCTb UX
co3paHus. OTcioga - TpeboBaHne ob6si3aTeNbHOM FOCYAPCTBEHHOW permcTpaumnm
topruaNYEeCKUX L.



B KayecTBe y4pegutenen lopuan4deckoro amua MoryT BbICTyNaTb X NepBOHaYasibHbIe
YYACTHUMKM - YNeHbl (B X039MCTBEHHbIX oblecTBax N ToBapulecTBax, KoonepaTmeax,
accoumnaumax, obLecTBEHHbIX U PESINTNO3HbIX opraHn3aunsax) nmnbo cobcTBeHHNK KX
NMYLLLECTBa UM YNOJHOMOYEHHbIN UM OpraH (Npn CO34aHNN YHUTAPHbIX NPeanpUuAaTUn 1
yYpeXAEHNN), @ TaKXe NHble NNLA, BHOCALLME B HUX UMYLLLECTBEHHbIE BK1abl, XOTSH U
He NpUHUMaKLWKMe 3aTeEM HEMOCPEeACTBEHHOI O y4acCTuNsa B UX AEATENbHOCTU (y4ypeanTtenu
oHpoB) [18].

FOpnonyeckune nmua, B 3aBUCMMOCTU OT XapakKTepa y4acTusa rocyaapCTBEeHHbIX OpraHoB
B UX pernctpaunnm, mMmoryT ObITb O6pa3OBaHbI HeCKOIbKMMK criocobamum:

P83peLIJI/ITEJ'IbHI:>II7I nopaaok O6paBOBaHI/IF| ropnandyeckoro Jimda rnpeanrnosjiaraeT, 4To
co3gaHne opraHnMsaunn paspeweHo TeMm UWinm NHbIM KOMMNEeTeHTHbIM OPraHomMm;,

HopMaTUBHO-SBOYHbLIN NMOPSAAOK CO3AaHNSA lOPUANYECKOro nnua He TpebyeT cornacus
KaKNX-Nnbo TpeTbux NnL, BKJOYas rocy4apCTBEHHbIE OpraHbl. PerncTpaLmnoHHbIN opraH
JINLLb NPOBEPSIET COOTBETCTBUE 3aKOHY YYpeaAnTesbHbIX NOKYMEHTOB OpraHmM3aunm un
cobnoaeHne nopsigka ee obpaszoBaHus. [aHHbIN MopsAoK o6pa3oBaHUS OPUANYECKMX
nuu, seBnsieTcs Hambonee pacnpocTpaHEHHbIM Kak B Poccuun, Tak 1 3a pybexxom;

PacnopsanTesibHbIA (ABOYHbIN) NOPALOK XapakTepeH TeM, YTO opuanveckoe nnLo
BO3HMKAET Ha OCHOBE OAHOM0 NNLWb pPacnopsXXeHns ydpeantens, He Tpebys
crneymanbHOW rocygapcTteeHHom pernctpaumm. OgHako ctaTtbd 51 gencTeyowero B
HacToAWMN MOMeHT Mpa)kgaHCcKoro Kogekca He npegycMaTpmBaeT HUKAKUX
NCKJTI0YEeHUA N3 obLiero npasuia o He0O6Xo0AMMOCTU roCyAapCTBEHHOW peructpaunm
topnanyeckux nuu. NosToMy MOXHO CHUTaTb, YTO Cenvac Takom NopsAOoK perncTpauunm
IOPULANYECKUX UL, HE NPUMEHSAETCA.

Hapsny c 3akoHO4aTeNbCTBOM, MPaBOBOM OCHOBOW AesTesibHOCTM Nntoboro
IOPUANYECKOro nua ABAAITCA ero ydypeauTesibHble LOKYMeHThl. 118 pa3nnyHbiX BUOOB
IOPUONYECKUX NINL, COCTaB yuYpeanTebHbIX JOKYMEHTOB pa3findeH. Tak, obuecTsa C
OrpaHUYeHHON NN OO0NOJIHNTESIbHON OTBETCTBEHHOCTbIO, accoumaLmm N Coto3bl
DeNCTBYIOT Ha OCHOBE y4YpeaAuTesibHOro Aorosopa u yctasa. lNpasoBas H6a3a
NeATeNIbHOCTU X03ANCTBEHHbIX TOBapULLECTB (MNOJIHbIX N Ha Bepe) - yypeanTenbHbIn
norosop. 59 oCcTaNbHbIX OPUANYECKUX NTNL, e JMHCTBEHHbIM y4YpeanTesibHbIM
AOOKYMEHTOM CYUTAeTCs UX yCTas.

yqpenMTeanbM OOroBop MO>XXHO CHNTATb Pa3HOBNAOHOCTbLIO AOroBopa O COBMECTHOM
nestenbHoCcTU. OH peryamnpyeT oOTHOWeHNAa Mexxay yvypeontenamm B npouecce co3gaHus
N 0eATeNbHOCTU IpuanYeckoro nmua. B otnnydme ot yypeonTesnbHOro orosopa, ycrtas



He 3aKJIlo4aeTCs, a yTBepXaaeTca yypegntenamm. OTamyme mexay yctaBoM um
yypenonTenbHbIM OrOBOPOM HE HOCUT MPUHLMMNANBLHOIO XapakTepa 1 3ak/4yaeTcs
NULWb B npoueaype NpuHATUA LOKYMEHTa. PAa HEKOMMeEpYeCKUX opraHmn3aumnm MoxxeT
[ENCTBOBATb TakXe Ha ocHoBe obuiero noso)xeHms o6 opraHnsaunax A4aHHOro Buaa
nnn obero yctaBa obuecTBeHHOro ob6begnHeHNs, B KOTOPOE OHN BXOAAT.

Kak y>e 0TMe4asioCb Bbllle, KaXKgoe opuagnyeckoe nuLo A0J1XKHO bbITb
3aperncTpmMpoBaHO B COOTBETCTBUN C 3aKOHOM. [OCyapCTBEHHasa perncrpaumns
ABJISETCS 3aBepLuaoLLnMM 3TarnomMm obpasoBaHNsa OPNANYECKOro nua, Ha KOTOPOM
KOMMNeTEeHTHbIN opraH nposepsaeT cobnogeHne ycaosmn, HeobxoanMblx A58 CO30aHUSA
HOBOro cybbekTa npasa, N NPUHUMAET peLleHne O NMPU3HaHUM opraHn3aumn
IOPULANYECKUM JINLOM, MOC/Ie Yero OCHOBHble JaHHble 06 opraHu3aunn BKKYaAOTCA B
eWHbIN roCyAapCTBEHHbIN peecTp opuanYeckKux 1y, U CTaHOBATCSA OOCTYMHbIMU N4
Bceobuiero o3HakomneHns. Pernctpaumns opnanyecknx nuy, B Poccnnckon depepauymu
OCYLLLeCTBNAETCA pa3/IM4HbIMU OpraHaMun, XOoTSH B COOTBETCTBUU CO CTaTben 51
paxxpaHcKkoro Kogekca nposefeHne pernctpaumnm Bo3n0XKeHOo Ha opraHbl OCTULMUN.
O[HaKo B HaCTOALLMA MOMEHT BPEMEHN OpraHbl CTULMN He obnagatoT HeobxoanMbIMN
0J19 3TOro BO3MOXXHOCTAMMU, MO3TOMY perucrtpaumen iopnanyecknx AL 3aHMMaoTCs:

MnHUCTEpCTBO IOCTUUMKN Poccunckonm denepaumm n ero MecTHble yrpaBieHns - B
OTHOLUEHUN 0BLLEeCTBEHHbIX N PEJSINTNO3HBIX YHYPEXAEHUN;

MecCTHble opraHbl BJlaCTK (paIZOHHbIe aJJ,MI/IHI/ICTpaLI,I/II/I) - B OTHOWEHUNN TOBapuMLLECTB
OOMOBJlagesibLes, I'IOTpe6I/ITeJ'II:>CKI/IX KoornepatTmBoB N UX I'Ipe,D,I'IpI/IFITI/IIZ;

[ocypnapcTBeHHasa perncTpaunoHHasa nanata U ee MeCTHble OTAe/IeHNA - B OTHOLUEHUN
I'Ipeﬂ,I'IpI/IFITVIIz C NHOCTPaHHbIMN NHBECTULNAMN,

LleHTpanbHbIM BaHK - B OTHOLLIEHMN KOMMepYeCcKnx 6aHKoB.

7. NMNpekpalleHUe IOpuan4YecKoro auua

KpoMe npoLlenyp peructpaumm lopuandecknx 1L, 3aKOHOM Tak)Xe OroBOPEHbI BOMPOCHI
npekpalleHns aeaTeslbHOCTU PUANYeCcKnX nuL.

ﬂperameHme 0eAaTesIbHOCT Ipnan4ecKoro Jimua nponcxognT B pe3yJibTaTe ero
peopraHnsaunm (3a uckn4YeHnem cnydaeB BblaeJs1ieHUA U3 CoCTtaBa rOpnan4eckKoro Jinia
,D,perVI opraHm3aLu/||/|) nin amkengaunnm m, Kak rnpaBumjio, HOCUT OKOHYaTEJIbHbIX
XapaKTep. OOoHaKo 3aKOHOM npeagycMoTpeHa n BO3SMOXXHOCTb NMPUOCTaHOBJ1IEHNA



(BpeMeHHOro npekpalweHus) oeaTeslbHOCTN psafa opraHusaunn. laHHas Mepa MoXXeT
ObITb NPUMEHEHA MO OTHOLIEHMNIO K 06LLEeCTBEHHbLIM 06 beANHEHNAM KaK CaHKLNS 3a
HapyweHune KOHCTUTYyUUn U 3aKoHogaTenbCcTBa Poccunckon depepaum ToabKO No
peLlleHmnio cya Ha CPOK A0 WeCTn MecsLes.

7.1. PeopraHmsaumsa iopuamieckKkoro nuua, ee (popmsbl

Mpu peopraHn3aumn LLPUANYECKNX N1l BCe NpaBa 1 0693aHHOCTM PeopraHn3yemMoro
NNL@ UK HYaCTb UX MepexoasT K MHbIM cybbekTaM npaBa, TO eCTb NPOUCXOANT
NnpaBonNpeemMcTBO. PeopraHmn3aumnsa pUaANYecKnxX amu, MoXXeT OCYLLEeCTBIATLCA:

e NMyTEM CJ/INAHUSA HECKOJIbKMX OPraHn3aumnsa B ogHy HOBYIO;

e NMyTEM pa3fesieHnNs PUONYECKOro smLa Ha HECKOJIbKO HOBbIX OpraHu3aLuii;

e MyTEM NPUCOEAVNHEHNS OHOI0 LPUANYECKOr0 MLA K APYroMy;

e MyTEM BblEJIEHUA N3 COCTaBa OpraHM3aLnm Apyrux LPUANYecknx nu;

e NyTeM NpeobpasoBaHnA, TO €CTb CMeHbl OPraHM3aLIMOHHO NMPaBoBOW POPMbI
IOPUANYECKOro Nuua.

Kak npaeunnao, peopraHm3auns npoBoANTCA NO peLUEeHUIO YH4aCTHUKOB IOpUANYECKOro
nnua nnam cobcTBeHHMKa ero nmyuiectsa Mbo ynosIHOMOYEHHOI0 Ha TO
y4ypeanTenbHbIMMU OOKYMEHTaMun ero opraHa, Hanpmmep obwero cobpaHusa ero
Y4YaCTHUKOB, TO eCTb A06p0oBOIbLHO. O4HAKO B OTHOLLUEHUN KOMMEPYECKUX OpraHmn3aumm
3aKOH NpeaycMaTpuUBaEeT N TakMe CJlydaun, Korga peopraHmsauns MoXXeT bbiTb
rnpoussefeHa NpUHyANTEeNbHO (HanpuMep, Takylo BO3MOXHOCTb nNpegycMmaTpmusaeT
ctaTtba 19 3akoHa PCOCP “O KOHKYpeHUUN 1 orpaHU4eHNN MOHOMOJINCTUYECKON
0eaTesnbHOCTU Ha TOBapPHbIX pbiHKax”). Tak, B COOTBETCTBUU C 3aKOHOM opuanyeckme
nvua, 3aHMMalLWmne JOMUHUPYoLWEee NoJIoXKeHNE Ha KaKoM-Inbo ToBapHOM pbIHKE, B
C/lydae HeEOAHOKPATHOro HapyLleHnsa TpeboBaHMM aHTUMOHOMOJIbHOI O
3aKoHogaTesIbCTBa MOryT 6bITb NOABEPTrHY Tl MPUHYANUTENBLHOMY pa3geneHunto nin
BblAENIEHMIO U3 NX COCTaBa CaMOCTOATESIbHbIX OpraHusaunn [6] .

Bo MHOrmMx cnyyasax nposefeHne peopraHmsaumnm cnocobHo NnpnuBecTn K HeraTUBHbIM
nocnencTemaM B BUAE OrpaHUYeHUA KOHKYPEHLUNN Ha pPbiHKE, MO3TOMY ASS
npenoTBpalleHns Taknux nocnencTsnm NnyHKT 1 ctaten 17 3akoHa PCOCP “O
KOHKYPEHL MU U OrpaHNYeHNN MOHOMNOJIMCTUYECKOW AesATesIbHOCTU Ha TOBapHbIX
pblHKax” ycTaHaBAnBaeT obA3aTeNbHY0 Npouenypy rnoay4yeHus coraacus
henepasbHOro aHTUMOHOMOJILHOIMO OpraHa Ha C/IUAHUE NN NpucoeguHeHne
KOMMEpYeCKNX opraHn3aunn, CyMma akTUBOB KOTOpPbIX npesbiwaeT 100.000



MWHUMaJIbHbIX Pa3MepoB OrnJiaThl TPYAa, a TakXe Ha CMsHue 1 NnpucoesnHeHmne con30B8
N accoumaLmn KoMMepYeCcKmnx opraHnsaunn. Ecnm cymma aktmsoB npesbiwaeT 50.000
MUHUMaAJIbHbIX pa3MepoB onJsaTbl Tpyaa, To TpebyeTcsa obs3aTenbHOe yBegoMaeHne
AHTUMOHOMOJILHOIO OpraHa O COCTOABLUENCS peopraHm3aumun. MNpn HapyLweHnn 3Tnux
TpeboBaHMM aHTUMOHOMOJILHLIA OpraH BnpaBe TpeboBaTb B cyaebHOM nopsaake
NPU3HaAHNA HEeLEeNCTBUTENbHON COCTOSABLUENCA peopraHu3aunn.

Mpu BblAENEHUN, pa3aesieHUN NN CANAHUN HECKOJIbKUX OPraHn3aLuii BO3HUKaeT, Kak
MUHUMYM, OVH HOBbIN Cyb6bEKT NpaBa, N03TOMY B TaKUX Cly4yasix peopraHu3auuns
CYNTAETCH 3aKOHYEHHO B MOMEHT rOoCY1apCTBEHHOW perucTpaunm BHOBb CO3AaHHbIX
topmuandeckux nuu. Npu NpucoeanHEHNN HOBbIX OPUANYECKUX INLL HE BO3HUKAET,
c/flefoBaTesIbHO, PeopraHm3aLns 3aBepLlaeTCcsd B MOMEHT UCKJIIOYEHUS NPUCcoeauHEHHON
opraHmsauun U3 egnHoOro rocylapCTBEHHOro peecTpa.

Bo BCex 3TUX Cay4vasnXx, 3a UCK/IOYEHNEM BblAENIEHNS, NPeKpaLllaeTcs AesaTeslbHOCTb, Mo
KpaliHel Mepe, 04HOrro PUANYECKOro fivua, 04HaKo ero npasa 1 0693aHHOCTU He
NpeKpaLlaTcs, a NepexoisT K BHOBb CO3AaHHbIM IOPUANYECKUM NNLLIaM B NopsaaKe
npaBonpeeMcTBa. [paBonNpeeMcTBO NPOUCXOAUT U NMPU BbiAEEHUN, NMOCKOJIbKY K BHOBb
Cco3/1aBaeMoMy (BblAeNsAoLLIEMYCS) OPUANYECKOMY JINLY U B 3TOM CJlyyYae nepexoanT
4acTb NpaB 1 0653aHHOCTEN OCTaloLLLErOCS IPUANYECKOro NnLa.

CnepoBaTesibHO, peopraHmM3aums lopUaANYeckoro amua Bceraa BjevyeT BO3HMKHOBEHNE
npaBonpeeMcTBa (fa)ke He Byay4yn CBS3aHHOW C NpeKpaLlleHnem ero oesTeslbHoCTU B
c/lyyae BblaeneHus). B 3ToM ee npuHUMNKaNbHOE OTAMYME OT NIMKBMAALUN
topMAaANYECKOro nLa, MPU KOTOPOM HMKAKOro NpeemMcTBa B NpaBax U 0643aHHOCTSX He
BO3HMKAET, TaK KakK OHU, Kak N UX CyObekT - lopuanyeckoe nnLo, NnoanexaT
npeKpaweHuio.

PeopraHusauuns opuanyeckmnx namy ogopmnaetca nmbo nepefaToyHbIM aKTOM -
6anaHcoM (B cnyvasax CAUSHUSA, NpucoeanHennsa n npeobpasoBaHuns), 1mbo
pa3genuTenibHbIM 6anaHcoM (B CrlyyYasix pa3genieHnsa n BblaeneHus). [19] B
nepenaTo4yHOM akKTe WM B pa3fennTtesibHOM BasaHce O0JIXXHbI COAEPXKaTbCs
NMOJIOXKEHNSA O NMpaBonNpeeMcTBe No BceM 6e3 UCKIYeHNS NpaBaM N 06893aHHOCTAM
pPEeOpPraHM30BaHHOIO LOPUANYECKOro LA B OTHOLLUEHNN BCEX €r0 KPeanTopoB n
DOJIKHWUKOB, BKJIl0Yas U oCnapuBaeMble CTOPOHaMuM 06s3aTenbCcTBa. [20]

KpeaonTopbl MOryT CTOJIKHYTbLCS C CUTyauMen, Korga UMetoLmnecs nepes HAMN y
topman4eckoro nmua obasaTenbLCcTBa MNOCAe ero pa3fesieHns Uan BbliAeNeHNA OKaXKyTCH
nepegaHHbIMMN Hanbonee cnabbiM B MMyLLECTBEHHOM OTHOLLIEHUW NpeeMHUKaMm. MosTomy



3aKoH TpebyeT, 4Tobbl NNLA NN OpraHbl, MPUHSABLLNE PELLEHNE O peopraHu3aLmnu,
NMMCbMEHHO yBegomMuan o6 3ToM BCex KpeanTopoB, a NocaegHne BnpaBe HeE3aBUCUMO OT
NoCTynneHns yeegomneHus TpeboBaTb NpeKpaLLEHNS AW AOCPOYHOI O UCMOJTHEHUS
COOTBETCTBYOLWNX 06513aTENbCTB N BO3MELLEHNS BO3HUKLLNX YObITKOB. [21]

[laHHble NpaBuKfia COCTABNSAIOT Ba)KHelllne opuandeckme rapaHTUmn npas u MHTEPECOB
KpeanTopoB PEOpPraHn3yemMoro lopuan4yeckoro JuLa.

Ecnn Xxe KpeanTop He BOCMNOJIb30BaJICA YKa3aHHbIM NpaBoOM, MEeCTO peopraHM30BaHHOIO
IOpUANYECKOro Nnua B obs3aTenbCcTBE Nepes HUM 3aHUMaeT NPaBoONpPeEMHUK,
onpenensieMbll Ha OCHOBaHUM NepenaToyHOro akTa unu pasgenntensHoro 6anaHca.
Mo3ToMy nocne yTBep>XOEHUS 3TUX AOKYMEHTOB ML aMU UK OpraHaMu, MPUHSABLLNMU
peweHne o0 peopraHmsaynm, oHM OOIKHbI BbITb NpencTaBAeHbl 418 FroCyA4apCTBEHHON
perncrtpaunm BMecTe C y4ypeanTesibHbIMN JOKYMEHTaMW BHOBb BO3HUKLLMNX
lopuaAnYeckux nuy. HenpeacrtasneHne 3TUX AOKYMEHTOB A4 pernctpaunm nmbo
OTCYTCTBME B HUX MOJIOXKEHUI O NPaBONpeeMcTBe B OTHOWeEHNN 06a3aTeNbLCTB
peopraHM30BaHHOIMO LPUANYECKOr0 LA AOJIXKHbI NOBNE€Yb OTKa3 B roCcyAapCTBEHHON
perncTpaymm BHOBb BO3HUKLLUUX IOPUNANYECKNX NNL, TO €CTb HEeNMpU3HaHue
COCTOSIBLUENCA peopraHn3aunni22]. Ecnmn e pasgenntenbHbll 6anaHC COCTaBsIeH Tak,
4YTO He JaeT BO3MOXXHOCTU onpenesnTb NpaBonpeeMHnKa No KOHKPETHOMY
065a3aTeNbCTBY, BHOBb BO3HUKLUME B pe3y/ibTaTe pa3aesieHnsa Uan BblaeneHms
topuanyeckme nuua byayT HEeCTM No HeEMY CONMOAPHY OTBETCTBEHHOCTb Nepen
KpeanTopaMun peopraHM3oBaHHOIO LOPNANYECKOro nua. [23]1 TakuMm obpasomMm, B xoge
peopraHmsaunm lpuanyecknx nL, oCcyLwecTBASETCA BCECTOPOHHASA 3aluMTa NHTEepecos
KpeaonTopos.

PeopraHunsaums cHMTaeTCs 3aBepLleHHOM (COCTOABLUENCS) C MOMEHTa rocyaapCTBEHHOM
perncrtpaymnm BHOBb BO3HUKLLUUX IOPUANYECKUX NTUL, @ B CllyHae NpucoegnHeHns -
MOMEHTa rocygapCTBEHHOWN perncrtpaymm npekpawleHns aeaTebHOCTH
NpPUCoeanNHEHHOr 0 KPNANYECKOro Nnua. [24]

7.2. JIukBupauma IOpuaAndYecKoro Jimua: OCHOBaHUA M
nopanok
JInkBnpgaumsa lopnanyeckoro nmua npegycMaTpuBaeT npekpalleHne ero AeaTesibHOCTHU

be3 nepexopfa npas 1 06A3aHHOCTEN B NopsAaKe rnpaBonpeeMcTBa K Apyrum auuyam. Mo
peLleHnt0 YH4aCTHUKOB UK OpraHa Ipuanyeckoro anua, yrnosHOMOYEHHOr0 Ha TO



y4ypeanTenbHbIMN OOKYMEHTAMM, OHO MOXXET ObITb IMKBUANPOBAHO A06POBOILHO, B
CBSA3U C Heuenecoobpa3HOCTbIO AasibHENLLEro CyLweCcTBOBaHNA TaKoro lopuan4yeckoro
nnua, NCTEeYEHUIO CPOKaA, Ha KOTOPbIN OHO BbIN0 Co3a4aHO0, MO0 NO NHBIM NPUYMHAM.
MpuHyonTenbHas TMKBUAALNSA NPOBOAMNTCA MO PELUEHUIO CyAa, B C/yYasax, Korga
0eAaTenbHOCTb IPUANYECKOro nua ocyulectenseTcsa 6e3 CoOoTBETCTBYOLWLENO
pa3peleHns (nmueHsnmn), NMbo Takasa neaTesIbHOCTb NMPSMO 3anpeLleHa 3aKOHOM Uin
conpsi>XeHa C HEOOHOKPATHbIMU NN FPyBbIMM HapyLEHNSMN 3aKOHOA4ATENbCTBA.

Cny4dan NnpuHyonTENbHON NNKBUAALNN IOPUANYECKOro LA MOryT npegycMaTpuBaThCA
TOJIbKO ['paKgaHCKUM KoAeKCcoM. K HNM OTHOCUTCA Tak>XXe NMpu3HaHue cyaoMm
He4eNCTBUTESIbHON perncrTpaunum iopuanyeckoro nmua n3-3a AonyLweHHbIX rnpu ero
CO3[aHUN HEeYCTPaHNMbIX HapYyLUeHUN 3aKOHOA4AaTe IbCTBa, NMOCKOJIbKY B 3TOM CJly4ae
"nobpoBosibHaA" No popMe NNKBUAALNSA IOPULNYECKOrO nLa, N0 CYyTU, HOCUT
BbIHY>KOEHHbIN (MPUHYONTENbHBLIN) XapaKTep.

Onsa oTaenbHbIX BUAOB IOPNANYECKUX NINL, 3aKOHOM YCTaHOBJIEHbI A0MOJIHUTESIbHbIE
OCHOBaHMA NNKBUAaUUN. Hanpumep, KoMMepYyeckme opraHn3aumnm (3a NCKAYeHnemM
Ka3eHHbIX NpeanpuatTunin), notpebutensckne KoonepaTmebl U PoHObI MOrYyT BbITb
NIMKBNONPOBaHbI MO NPUYMHE NX HECOCTOATENbHOCTKM (BbaHKpoTCTBa). AN
XO03ANCTBEHHbIX 06WECTB N YHUTAPHbIX NPEeAnpuAaTUA NPpeaycMOTPEHO Takoe OCHOBaHMe
JIMKBUAAUMM KaK yTpaTa UMYyLLEeCTBa, T.€. YMEHbLUEHNS CTOMMOCTUN YNCTbIX aKTUBOB
npeanpuaTusa HUXXe YPOBHA MUHMUMAIbHOINO pa3Mepa YCTaBHOMo KanuTtana. B obonx atux
C/lydasax NMKBUAaLUnNsa MOXXeT NMPoBOAUTLCA KakK A406pOBOJ/IbHO, TakK U NPUHYAUTENLHO.

NMopafoK NMKBMAALNK IOPNONYECKOTO JINLA COCTOUT U3 HECKOJIbKUX 3Taros "
yperyamposaH cTaTbAMU 61-64 ['paXxgaHCKOro Kogekca. 9Tu 3Tanbl TaKOBbI:

YY4aCTHMKKN OpraHn3aunm, ee ynosiIHoOMOYeHHbIN OpraH Uaun cyf, NpuHSBLUME peLleHne o
NNKBUOALMN, HAa3HAYAOT NMKBUAALNOHHYO KOMUCCUIO (M1 € ANHOJTINYHOI O
NMKBMAaTopa), onpenensaioT NopaaoK N CPOKM NMKBUAALMN. JIMKBNAALNOHHAA KOMUCCUS
NPUHMMaET Ha cebsa BCe MOMHOMOYUA MO YNPaBJIEHUIO IOPUANYECKUM JINLOM;

JInkBMAauMoHHaa Kkomuccma nybamkyeT B npecce coobuieHne o TMKBMAALNN
IOPNANYECKOro N1ua, NOpsAAKe U CPOKe 3asBIeHNA NPEeTEH3UN KpeanTopamm (3ToT CpokK
[OJ/KeH BbITb HE MeHee 2 MecCsLEeB), BbISBNSET BCEX KPEOUTOPOB 1 YBeAOMSAET MX O
NNKBUOALMN, B3bICKMBaeT AeOMTOPCKYO 3a00/1XKEHHOCTb IOPUANYECKOro NnLa;

JInkBngaumMoHHas KOMUCCUSA OLLEHMBAET COCTaB KPeanTOPCKOM 3a40/1XKEHHOCTH,
npuHUMaeT pelwleHne 06 yaoBneTBOPEHNN NN OTKJIOHEHUN BbISIBSIEHHbIX TpeboBaH n
COCTaBIAET NPOMEXYTOYHbIN NIMKBUOALMOHHBLIA BanaHc;



B COOTBETCTBUM C MPOMEXKYTOYHBIM JINKBUAALMOHHBLIM 6aflaHCOM y40BETBOPAOTCS
3aKOHHble TpeboBaHUs KpeanTopoB. ECNn aeHeXXHbIX CpeacTB OpraHM3aumm
HefOoCTaTOYHO A/ pacyeTa C KpeauTopamun, JTMKBMAALNOHHAA KOMUCCKMSA NpoaaeT
nMeroLleecss UMyLLLECTBO C Ny6/INYHbIX TOPros;

Mocne noraweHnsa KpeanTopcKonm 3a40JIKEHHOCTUN INKBUAALNOHHAA KOMNCCUSA
COCTaB/IA€T OKOHYaTeNbHbIN INKBUAALUNOHHbLIN BanaHC 1 pacnpenenseT ocTaBLieecs
MMYLLECTBO MeXAy YH4aCTHUKAMU I0PUANYECKOro nua, eCim NHoe He cregyeT U3
3aKOHOAATEeNbCTBA UM y4YpeanuTesibHbIX JOKYMEHTOB OpraHm3aumnmn. Bce 4OKYMeHTHI,
othopmMmnsoWMe NMKBMNOgaLNo, NnepenatnTca perncTpupyowemMy opraHy, KOTopbiM Ha UX
OCHOBE BHOCUT COOTBETCTBYIOLLYIO 3aMnCb B €ANHbIN FOCYyAapCTBEHHbLIN peecTp
OPNONYECKMNX NNL[25].

Co OHS yTBEPXOEHUA NPOMEXYTOYHOro JIMKBUAALMOHHOIo 6anaHca Ha4ynHalTCA
pacyeTbl C KpeanTopaMn Iopnanyeckoro nua, CocTaBasoLlme YeTBepThlii 3Tan ero
nmkeugaunun. OHM NPon3BOAATCA B NOpPAAKEe o4epeaHOCTU, yCcTaHoBNeHHOoN cT.64 K. B
COOTBETCTBUU C HEN NMPeayCMOTPEHbI YeTblpe nocsiegoBaTesibHO YO0BNETBOPAEMbIX
ovyepenun NpUBUNErMPOBaHHbIX KPeanTopoB, TpeboBaHNS KOTOPbLIX YAOB/IETBOPAKTCS
npenmMyLecTBEHHO Nepea ApyrmMu Kpeautopamun. iIMeeTca Tak)xe NaTasg ovyepenb, Kyaa
BKJItOYEHbl TpeboBaHMA BCeX OCTasIbHbIX (HEMPUBUIErMPOBAHHLIX) KPeaAUTOPOB,
BbIMNJ1aTbl KOTOPbIM HAYNHAKOTCS JIULWb MO NCTEYEHNN MecsLa CO OHA YTBepXOeHuns
MPOMEXYTOYHOro NIMKBMAALMOHHOro 6anaHca. MNpu a3ToM TpeboBaHUA Kakaon
rnocnenyroLwen odyepenn yooBieTBoOpsaOTCA TOJIbKO NOCae NOJIHOro yO0BNEeTBOPEHNS
TpeboBaHMM Npegblayuien odyepenn (n.2 ct.64 K). CnegosaTtenbHO, Npu HeEQOCTaTKe
NN OTCYTCTBUM HEOBXoaMMOro nmylecTea TpeboBaHmsa nocsenyoLWmMx ovyepenen Moryt
OCTaTbCsA HEeYyOOBJIeTBOPEHHbLIMU. MeXxay KpeanTtopamm o4HON o4epenm NMyLLecTBo
JINKBNONPYEMOTro IPUANYECKOro Mua Npu ero HeagocTaTke pacnpenenseTcs
MponopLuMoHasbHO CyMMaM nx TpeboBaHuN.

B nepByto oyepenb BKAKOYEHbI TpeboBaHMA rpakiaH K IMKBUANPYEMOMY IOPUANYECKOMY
MUy No BO3MELLEHUIO Bpeaa, MPUYNHEHHOIO XXWU3HW UK 340P0OBbI0, BO BTOPYIO o4epenb
- TpeboBaHMA No onnaTe Tpyha 1 BO3Harpa>kgeHun no aBTOPCKUM U TPYO0BbIM
00roBopam, B TOM 4YUCJSie€ MO KOHTPaKTY. B TpeTblo o4epenb yA0OBIETBOPAIOTCA
TpeboBaHMA 3a/710roBbIX KpeanTopos (No obsa3aTenbCTBaM OPUANYECKOro NMua,
obecrnevyeHHbIM 3a/10roM ero nMmyLLecTsa). B yeTBepTyto ovepenb yOOB/IETBOPAOTCA
TpeboBaHMA No obA3aTesbHbIM MaaTeXXaM B bog)xeT (Hanoru) n Bo BHebOAXKeTHbIe
doHAabl (NMEHCNOHHBIN 1 T.M.). Bce ocTanbHblie TpeboBaHMA OTHOCATCA K NATON o4epenn.
Ecnv npmn NpMHATUM pelleHns o JIMKBUAALUN I0pNaNyecKoro nua nam yTeepX4eHum
NMPoMeXXyTo4yHoro 6anaHca obHapy>XmMTCA HeJOCTaTOYHOCTb CTOMMOCTM €ro UMyLLLEeCTBa



INs yOoOBNeTBOpeHna TpeboBaHN ero KpeanTopos, MMKBUAALNS OOSIKHA NPOBOANTbLCS
B nopsiake, npeaycMoOTPeHHOM 3aKOHO4ATENbCTBOM O HECOCTOSTE/IbHOCTH
(baHkpoTCTBE).

Mpn 0TKa3ze NNKBMAALWOHHON KOMUCCUN B YOOBETBOPEHNN KOHKPETHOro TpeboBaHns
KpeounTopa nocneaHun snpase o6paTnTbCa C COOTBETCTBYOLWMM NCKOM B ¢y (00
MOMEHTa YTBEPXAEHNSA OKOHYaTEes/IbHOIr0 JINKBNAaUnoHHOro 6anaHca). B aToT xe
nepuop ewie Bo3MOXHO obpauleHue ¢ TpeboBaHMEM K JINKBUOALUWOHHON KOMUCCUMN,
HEeCMOTpPS Ha NPOMyCK YCTAaHOBJIEHHOI0 UM O/ 3TUX Lenen cpoka. B obenx cntyaumsax
TpeboBaHMA KpeaAnTOPOB MOryT ObiTb YOOB/ETBOPEHbLI N3 OCTAaTKa MMYyLLECTBa, eC/n
TakoBoW umeeTcs. MNpu OTCYyTCTBUN TaKOro ocTaTka TpeboBaHMSA KpeanTOPOB CHMTAKOTCA
noraleHHbIMU. Tak>xe norawatTcs TpeboBaHUS KPeanTOPOB, OTKJIOHEHHbIE
NNKBUOALUMOHHOW KOMNCCUEN N HE NMpeabsB/IeHHbIE 3aTeM B cyae, nmbo TpeboBaHus, B
yOOB/IETBOPEHUN KOTOPbIX KPeAUTOPY OTKa3aHo cyaebHbIM pelleHnemMm. [26]

OcTaToK uMyLlecTBa nepegaeTcsd y4peanTtenam Uian yd4aCcTHUKaAM lopuanyeckoro amua, a
npn nMKBNgaunn HEKOTOPbIX HEKOMMEPYHECKUX OpFaHMBaLLMIZ NCMoJIb3YyEeTCA Ha uesn,
npenycMoTpeHHblIe 3aKoOHOOaTe/IbCTBOM N UX yHpeaunTesibHbIMWN OOKYMEeHTaMW.

8. HecocToATeNnbHOCTb (DAHKPOTCTBO) IOPUAONYECKOro
nvua

HecocToaTenbHOCTb (DaHKPOTCTBO) HAacTynaeT B C/ly4asdX HEBO3MOXXHOCTU
(HecnocobHOCTN) NONHOIO YOOBNETBOPEHUSA IOPULNYECKMM NINLLOM BCEX AEHEKHbIX
TpeboBaHUN CBONX KpeanTopPOB. B Takon cnTyaummn peyb LO/HKHA NOATU O PpaBHOMEPHOM
1N cnpasBenMBOM pacrnpenesieHnn nMerLLerocs nMyLlecTsa OJIKHUKA Mexay ero
KpeaonTopaMu, KOTopble NMpu 3TOM Kak bbl "KOHKYpUpyoT" Apyr ¢ ApYroM, B TOM 4Yucse B
pamMKax ornpepesieHHbIX odepenen. Nopsanok Takoro pacnpenesieHnsa HasblBaeTcs
KOHKYPCOM WJIN KOHKYPCHbIM MPOU3BOACTBOM ("KOHKYPCHbIM ripoLeccom™). [27]
CocTaBnsoLmMe ero npasua ABASAIOTCA CYTbiO MHCTUTYTa HECOCTOSATESIbHOCTH
(baHkpoTcTBa). CoBpeMeHHOe 3aKOHO4ATEe/IbCTBO OTOXKAECTBASAET MOHATUS
HEeCoCToATeNIbHOCTN 1 BaHKpPOTCTBa. B 4OpeBOIIOLNOHHOM PYCCKOM MpaBe 3TU MOHATUSA
pa3nmyanncb. HeCcoCToATENIbHOCTbLIO CHUTAIOCh CaMO COCTOAHME HeJO0CTAaTOYHOCTH
nMyLLecTBa AOJDKHUKA 415 YO0BNeTBOpeHus TpeboBaHuin KpeanTopos, a DaHKPOTCTBOM
- NpnYnHeHmne yuwepba KpegntTopam NyTeEM yMEHbLUEHUNSA NN COKPbITUSA NMYLLECTBA
HECOCTOATE/IbHbIM OO/KHUKOM, T.e. "yrosioBHasi CTOPOHa TOro rpa>kgaHCcKoro
OTHOLLEHMNS, KOTOPOE Ha3blBaeTCHA HECOCTOATEIbHOCThLIO". [28] Takoe passinyme nHoraa



NMPOBOANTCS N B 3apybeXKHbIX MpaBornopsaakax. [29]

B coBpeMeHHbIX npaBonopsaakax npasunjla 0 HECOCTOATENIbHOCTU MPUMEHSAITCA KakK K
IOPUANYECKUM, TaK U K PU3NYECKUM NnLaM, Npu4eM He 0b653aTesIbHO OCYLLECTBIAIOLWNM
npeonpuHNMaTENbCKYO 0eATeNbHOCTb. [M03TOMY MHCTUTYT 6AaHKPOTCTBA He CBA3aH
NNWb C TNKBMOALUMEN KOMMEPYECKUX OpraHm3aynin. lencreyolee 3aKOHOAATENbLCTBO
P® ncxoaut mn3 Toro, 410 6aHKpoTamMm He MoryT BbITb 06BbABAEHBI OpUANYECKNE nuua,
Mo A0JiIraM KOTOPbIX X y4peanTenn HecyT cybcnamnapHyo oTBETCTBEHHOCTb. [Mo3ToOMy
baHkpoTaMu B cooTBeTCTBUK C N.1 cT.65 'K MOryT 6bIiTb NMPU3HaHbI TOJIbKO
KOMMepYecKmne opraHmsaumm (3a NCKNYEeHNEM Ka3eHHbIX NpeanpuaTun), a n3 yncna
HEeKOMMepYeCcKnx - notTpebuntenbckme koonepaTmsbl U GoHAbI. [30] [0 CywecTBy, K HUM
OOJIKHbI TaKXXe OTHOCUTbCHA N HEKOMMEpPYEeCKmne napTHepCTBa.

HecocToATenbHOCTb MOXeT ObITb NpU3HaHa B cynebHoM nopsaake nnbo obbasneHa
caMmmm JosKHUKoOM. CynebHoe npusHaHne 6aHKpPOTCTBa BO3MOXKHO Kak rno TpeboBaHMto
KpeanTopoB (M NpPoKypopa), Tak 1 Nno 3as8BJEHUI0 CAaMOro HernJlaTexxecnocobHoro
[OJIKHUKA. B NnpelyCMOTPEHHbIX 3aKOHOM CJly4asX pyKoBoAUTE b AO/DKHMKA 06a3aH
00bpaTnTbCa B apbuTpa>KHbIN Cy [ C 3adBJIeHUEM O NMPU3HaHNU A0JDKHUKA BaHKPOTOM. [31]
Taknm obpa3om, Kak 0b6bsaBneHne 6aHKPOTOM, Tak U nocneaymwasa nMMKemgaumsa
IOPULANYECKOro anua MoryT ObITb Kak NPUHYOUTENbHbIMY (N0 cyaebHOMY pellueHunio), Tak
n 0obpoBOSILHLIMKU (MO peLleHnto camoro baHKpoTa, NPUHATOMY COBMECTHO C ero
KpeanTopaMu B COOTBETCTBUK € N.2 cT.65 FK n cT.24, 181-183 3akoHa 0 baHKpOTCTBE.
OCHOBHYI0 0COBEHHOCTb Takon JINKBUAALMN cOCTaBnsAeT obA3aTenbHoe cobnoneHne
KOHKYPCHOIro rnopsifika pacnpeneneHma nmylectsa Mexxay Kpeamtopamu.

BMecTe ¢ TeM MHCTUTYT BAaHKPOTCTBA He HamnpaBJieH TOJIbKO Ha NMpekpaLlleHne
(nMKBMOauuo) tpuanyYeckoro nnuua. Beab nHTepec KpeanTopoB HemnnaTe)xxecnocobHoro
IOPUANYECKOrO NIMLla COCTOUT HE B €ro INKBMAaunm, a B BO3MOXXHO 6osiee nosiHOM
yOOB/IETBOPEHUN CBOUX TpeboBaHUN, YEMY MOXKET C/YXXUTb N NPOOOJSIKEHNE ero
DeATeNIbHOCTU (ecsin, KOHEYHO, ee pe3ysibTaTOM CTaHYT AOMNOJIHUTENbHbIE A0X0Abl, @ He
ybbITKK). CegyeT TakXe MMeTb B BUAY, YTO JIMKBUAALUNS IOPUONYECKOro Nnua B
pe3ynbTaTe ero 6baHKpoTCTBa HEBNAroNPUATHO OTPakKaeTCs Ha ero HaeMHbIX
paboTHMKaxX N HEPEAKO MMEET UHble OTpuLaTesIbHble COLMalibHble NOCeACTBUSA
(HanpuMmep, Npn 6aHKpoTCTBE rpagoobpasywmx NnpeanpusaTnin). Nos3TomMy oHa ABASETCSA
KpanHen Mepon, NCNOJIb30BaHNIO KOTOPOW 0ObIYHO NpeaLllecTByeT NpUMEeHeHne NHbIX,
npepynpeonTenbHbIX Mep.

K nx yncny oTHocuTcs gocynebHas caHauus, nof KOTOPOW NMOHUMAEeTCs OKa3aHue
NOJIKHUKY (DMHAHCOBOW MOMOLLIM C LieSIbi0 BOCCTAHOBIEHUS €ro NAaTEXXEeCMNOCOOHOCTY 1



NMoralleHnsa ero geHexXHbiX 0693aTenbCTB. [32] OHa MOXKET OCYLLECTBNATbLCS Kak
yypeantenaMmn (y4acTHMKaMu) nnm cobCTBEHHUKOM UMYLLIECTBA OPUANYECKOro NnLa -
NOJ/DKHUKA, TaK U ero KpeanTopaMmn 1 nHbiMn (TpeTbnumMin) nuuamn. Ee ycnosmem MoxxeT
CTaTb NPUHATUE AOJKHUKOM 0653aTeNnbCTBa MO OTHYY)KAEHMIO CBOEro UMYLLLECTBA UK
€ro YacTu B NMoJib3y N1L, NPeaoCTaBUBLUMX (PUHAHCOBYHO MOMOLLb.

TpagnuMNOHHOW Mepon NpeaoTBpaLLEHNS IMKBUAALUN ABASETCAS MUPOBOE CornaweHune
DOJKHUKA C KpeguTopaMmn B COOTBETCTBUM €O €T.120 3akoHa o0 baHkpoTcTBe. OHO
NMPUHMMaEeTCs No peweHnto obuiero cobpaHnsa KpeanTopoB Ha Nbon cCTaanm
paccMoTpeHusa aena o 6aHKpPOTCTBE N yTBEPXKAAETCA apbuTpa>KHbIM Cy40M.
Copep>XaHue MMPOBOIro COorlalleHmnsa MoryT COCTaBNATb YC/10BUA 06 0TCpoyke nan
paccpoyke UcnosiHeHnsa obsa3aTenbLCTB A0JKHUKA; 06 ycTynke npaB TpeboBaHus
OO/KHUKA; 06 ncnosiHeHUn ero 0643aTeNbCTB TPETbUMM NNULAMN; 06 YMEHbLUEHNN
(cknpke) ponra; o npekpaweHnmn oba3aTenLCTB NyTeEM NpenocTaB/eHnsa B3aMeH
OTCTYMNHOro, U3MeHeHUs (HoBaLuumn) NxX cogep XaHns nam npowieHnsa goara nmbo o6
yooBrieTBopeHuUn TpeboBaHNn KpeanTopoB MHBIMN 3aKOHHbIMK cnocobamu. B xone
pasbupatenbcTBa Aena 0 baHKpPOTCTBE apbuTpa>KHbIM CyJOM Ha OCHOBaHUN peLlueHns
cobpaHusa KpeanTopoB MOXET BBOANTLCS BHELLHEE yNpaB/ieHne opraHmnsaymnen-
DOJKHNKOM (ecsin eCTb OCHOBaHMSA NoNaraTh, YTO ee naaTexxecnocobHOCTb MoXXeT ObITb
BOCCTaHoOB/eHa (CcT.68 3akoHa o 6aHKpoTCcTBE). Ha nepmnon BHELWHEro ynpaBiaeHns
BBOOUTCSA MOpPATOPUIM - OTCPOYKa yaoBneTBopeHunsa TpeboBaHnim KpeanTopos, KoTopas
pacnpocTpaHAeTCsa Ha AO0JIrY, BO3HUKLUME A0 HAa3HAYeHUsA 3TOro yrnpasjeHns, B TOM
yucne NoATBEP)XXOEHHbIE NCMONIHUTESIbHbIMU AOKYMeHTaMu (CcT.70 3aKoHa o
baHKpoTCTBE).

C MOMeHTa NPUHATUS apbuTpa>kHbIM Cy40M 3asBieHns o baHKpoTCTBe
npenycMaTpuBaeTCs BBeAeHWe nepnoaa HabnwoaeHnsa, oasa ocyLecTBAeHNS KOTOPOro
Cy[OM MOXXeT Ha3HavyaTbCs BPEMEHHbIN ynpasnswowmin. C 3Toro MOMeHTa
NPUOCTaHABINBAETCS NMPONU3BOACTBO M UCMOJIHEHME MO BCEM AesiaM, CBA3AHHbIM C
obpalleHnem B3biCKaHUA Ha MMYLLECTBO O0JIKHMKA, a Ntobble MMYyLLLeCTBEHHbIE
TpeboBaHUA K HEMY MOTFyT NPeabsABAATbLCS NN B KOHKYPCHOM nopsiake (cT.57, 58
3akoHa o0 6aHKpoTCcTBE). Llenb 3Tux Mep - coxpaHeHne nmyLecTBa AO0JKHMKA 415
COpa3MepHOro yaoBaeTBopeHns TpeboBaHU BCex KpeamTopos. Mo3TomMy B nepnoa
HabnoOeHWs opraHbl YrpaB/eHUs OO/KHUKA He BnpaBe coBepllaTbh 60/bLLINHCTBO
caoenok 6e3 cornacusi BDEMEHHOro ynpaBsioLwero, a Tak>Ke He MOryT NMpUHUMaTb
pPeLleHns 0 peopraHn3aLnm nan JTNKBUAALNN OOSKHUKA, ero y4acTUM B UHbIX
IOPUANYECKUX NNLAX, BbiNJlaTe AUBUAEHO0B U PAa3MELLEHNN SMUCCUOHHBIX LIEHHbIX
byMmar, Tak Kak 3TO MOXXEeT yLLEMNTb MHTepechl KpeanTopos. Ana cobnogeHns sToro



nopsiAka B roCyfapCTBEHHbIN peecTp IopNANYECKUX N1L, OJIXKHA BHOCUTbLCS
COOTBETCTBYIOLWAA 3anunch.

NmyLiecTBO, coCTaBnsAOWEee KOHKYPCHYIO Maccy, NpodaeTcs ynpasssiowmMm C cornacums
KpeanTopoB No obuemy npaBusly Ha OTKPbITbIX TOprax. 3 BbiIpy4YeHHbIX OT Mpogaku
CYMM MPOnN3BOAATCSA pacyeTbl C KpegnTopamMmm B COOTBETCTBUM C 04epeHOCTbIO UX
TpeboBaHMM 1 B NopsagKe, yCTAaHOBJIEHHOM 3aKOHOM 015 JIMKBMAAUUW IOPUNONYECKMNX NnL,
(n.1-3 cT.64 IK; cT.106-111 3akoHa o0 6baHKpOTCTBE). BHE o4epenn NoKpbIBatOTCA
cynebHble pacxoabl 1 BO3Harpa)kaeHmsa ynpasnstiowmm npn 6aHKpoOTCTBE, a Takxe
TpeboBaHMs, BO3HUKLLUME B nepmnoabl HabNoaAeHNS, BHELWHEro yrpaBieHnsa n
KOHKYPCHOI0 Mpon3BoACTBa, B TOM 4YuCS1e TeKyLiMe KOMMYyHaslbHble U
3KCrMJlyaTaunoHHble nnaTexun. TpeboBaHUa KpeanTopoB, HE YAOBNETBOPEHHbIE N3-3a
HeO4OoCTaTOYHOCTM NMYLLLECTBA AOJDKHUKA, CHUTAKOTCS NMoraweHHbIMN.

Mocne paccMOTpPeHNS oTYeTa ynpaBastowero apbutpa>KHbI Cya BbIHOCUT onpeneneHne
0 3aBepLUEHNN KOHKYPCHOro NMpou3BOACTBa, KOTOPOE SBASeTCA OCHOBaHMeM AJis
BHECEHUSA 3aNnUCU B peecTp PUANYECKNX NUL, O TMKBUAALNN IOPULNYECKOrO NLa -
[O/MHKHMKa. C MOMeHTa BHECEHUSA TaKOW 3anncn KOHKYpPCHOE NPOM3BOACTBO CYMTAETCA
3aBEpPLUEHHbIM, a lpPUANYECcKoe JINLO - JINKBUONPOBAHHbIM,

BaHKPOTCTBO OTAE/IbHbIX BUAOB OpUANYECKNX nny, obnagaetT HEKOTOPbLIMU
ocobeHHOCTAMM, NPeayCMOTPEHHbIMU 3aKOHOAaTeNbCTBOM (€T.134, N.3 ¢cT.139 3aKoHa O
baHkpoTCcTBe) 1 T.4. [10 BBEAEHUS B AENCTBME HOBOro 3akoHa 0 BaHKPOTCTBe A1 BCEX
roCyAapCTBEHHbIX NpeanpuaTUin NpeaycMaTpumBancs ocobbin NOPAAOK NpoOakum
rnpuHagnexawero M nMyLecTBa B Lensax npenoTepalleHns npusHaHusa nx
baHkpoTamu. [33] OnpeneneHHble 0COBEHHOCTU MMEIKTCA TakXXe Npu baHKpoTCTBE
6aHKOB N NUHbIX KPeAUTHbIX OpraHn3aumnn, CTPaxoBbiX U PUHAHCOBLIX KOMMAHNN 1
HEeKOTOPbIX APYrnx BUAOB OPpUANYECKNX NNLL.

9. JIn4yHble HENMYLLECTBEHHbIE NMpaBa IPNONYEeCKUX L

MokKa3aTeneM CaMoCTOSATENbHOCTM IOPUANYECKOTO LA SBASIETCS €ro BbICTYMNJIeHME B
rpakiaHCKoM 0b6opoTe 1 B CyebHbIX OpraHax oT CBOEro MMeHu. IMa lopnanyeckoro
NNL@ CIYXKUT €ro UHAMBUAYaN3aLmnn 1 3aKI04aeTCs B €ro HaMMeHOoBaHUM,
ornpeaeneHHOM B yYpeauTesbHbIX JOKYMEHTaX.

BMecTe ¢ TeM, B rpa)aHCKoM 06opoTe He06X0AMMO UHANBUAYANN3NPOBATL HE TOJILKO
topruanYeckoe Lo, HO U ero NPOAyKUM0. DTUM LEeNsM Cy>XXaT NPOM3BOACTBEHHbIE
MapKW, TOBapHble 3HAaKWN, 3HAKM 0OCNTY)XMBAHUA 1 HAMMEHOBAHUA MECT MPOUCXOXKOEHUS:



NMpon3BoACTBEHHAA Mapka - onncaTesibHbIN cnocob nHanBuayanmsaumm Tosapa.
NMpon3BoacTBEHHAA MapkKa A0J1XKHa B 06a3aTeNbHOM nopsagke nomewaTbCsa Ha CaM ToBap
NNn ero ynakoBKy 1 O0JIKHa BKAOYaTb B ceba hmpmMeHHOEe HanMeHoBaHue
npennpuaTUA-U3roToBUTENSA N ero agpec, Ha3BaHMe ToBapa, NepeyvyeHb
noTpebnTenbCkMx CBONCTB ToBapa U T.4. [Ipon3BoACTBEHHAA MapKa MOXeT
npuMeHaTbCa 6e3 cneunanbHOM perncTpaunmm, Ho OHa, B TOXKe BpeMs, He NoJib3yeTCs
NpaBoOBOW 3aLLUMNTOMN.

ToBapHbIN 3HaAK - aMbnema nam norotun. iIcnonb3yeTcs A9 OTANYNUSA OT OAHOPOOHbIX
TOBapOB Apyrux npounssogutenen. Icnosb3oBaHMe TOBAPHOro 3HakKa ABAAeTCA
CybBbeKTMBHBLIM NPaBOM TOBAPONPONU3BOANTENS U BO3SMOXHO TOJIbKO NOCJe pernctpaumm
3HaKa B [laTeHTHOM BeAOMCTBE. B oT/iM4me oT Npon3BoACTBEHHON MapKu, Kak NpaBuio,
He COAEePXUT KOHKpPeTHOW MHopMaumm o ToBape (nMpoussoanTenb, noTpebutensckme
KayecTBa U T.4.);

3HaK O6CJ'Iy)KI/IBaHI/IFI - NMpnpaBHEH K TOBapHOMY 3HaKy U NCMOJIb3yeTCAa OpraHn3aunamm,
He npom3ssoaAaALLIMMI TOBapbl, HO 3aHUMalOLWNMNCA OEATEJIbHOCTLIO MO OKa3aHWMIO YCIYT,

HanmeHoBaHMe MecTa NPONCXOXKAEHNS - ONpenenseTcsa yC/I0BUAMN KOHKPETHOM
MECTHOCTW (NpMpoaHbIe YCNI0BUSA, NioAcKnue akTopbl). NMpaBo Mosib30BaHUS TakKnM
HaMMEHOBAHNEM He ABNSAETCA UCKJTIIOYNTENIbHBIM U MO3TOMY MOXKET 3aKpenaAaTbCs 3a
nobbIMN nnuaMmn, NPON3BOAALLUMN aHAIOTNYHbIN TOBap B TOW XKe MeCTHOCTW.

10. Knaccnpumnkaumsa ropnonyecknx au

FOpuanyeckme nnua pasnmyatoTCs B 3aBUCUMOCTU OT TOr0, COXPaHSAT /N NX
yuypeantenn (y4aCcTHUKKN) Kakme-nmbo npaBa B OTHOLWWEHUN UMYLLLECTBA CO34aHHOWN
opraHmsaumun. YypeanTesieM Ha3blBaeTCs TOT CyObeKT (pusmndeckoe nim topuanyeckoe
NINL0), KOTOPbIN CO34aeT AaHHYI0 OpraHu3auuo n nepegaeTt el B COOBCTBEHHOCTb,
X035INCTBEHHOE BEAEHNE UM OMepaTUBHOE ynpaBJsieHne YaCcTb CBOEro MMyLLeCcTBa.
daKTNYeCKn y4ypeauTesnem aBaseTCs MU0 Uan anua, nognmcaslune yypegntenbHble
OOKYMEHTbI CO34aBaeMoro puanyeckoro anua. Mo aTomy KpUTepUto LpULNYeCcKme
Nnua noapasaensaoTcsa Ha YeTbipe Buaa:

1) opraHusauunmn, Ha UMyLLECTBO KOTOPLIX y4ypeanTtenm (Y4aCTHUKN) HE COXPaHAOT
HUKaKNX Npas (BCe BUAbl HEKOMMEpPYECKNX OpraHn3auunm, 3a UCKJIIYEeHUEM
HEeKOMMepYeCKnUX NapTHepCTB),

2) opraHu3auun, B OTHOLLIEHWUN UMYLLIECTBA KOTOPbLIX yYypeanTenn (y4acTHUKN)
CoxpaHsT 06a3aTeNbCTBEHHbIE MpaBa (ToBapuLLecTBa 1 obLLecTBa, KoonepaTusshl,



HEeKoOMMepYeckune napTHepCTBa),

3) opraHusaumm, B OTHOLLEHNN UMYLLLIECTBA KOTOPbLIX y4peauTennm cCoXpaHsaoT npaso
X035MNCTBEHHOIr0 BegeHunsa (go4yepHue npeanpuatuns),

4) opraHusaunun, B OTHOLLEHMUN MMYLLLIECTBA KOTOPbIX YYPEeaAUTEeNN COXPAaHSIOT NPaBo
cobCTBEHHOCTU (rOCYyAAapPCTBEHHbIE U MYHULMUMAJIbHbIE YHUTAPHbIE NPeanpusTus,
thbenepanbHble Ka3zeHHble NPeanpusaTUs, YYpeXaeHus).

B 3aBMCMMOCTM OT cnocoboB CO3AaHMA N Lenen AesaTenbHOCTU lopuandyeckme nmua
noapa3sfensaiTcs Ha NybanyvHble n YacTHbie. K topnanyecknm numuam nybam4yHoro npasa
MPUHATO OTHOCUTbL Te OpraHM3aunmy, KOTopble CO34aTCA MOMMUMO BOJIN YaCTHbIX L,
nyTem n3gaHus NpaBoBbIX aKTOB OpraHamMm rocyfapCTBEHHOW BNACTU N yripaBsieHUS.
Mpexnae Bcero, 3To Ka3Ha PP (B cmue MnHucTepcTBa puHaHcoB PD), a Takxe
rocyfapCTBEHHbIE (MyHUUMMANbHbIE) NPeanpuaTna U y4pexxaeHus, KotTopble 00bl4HO
CO3[0al0TCHA B COOTBETCTBUU C yKa3amu lpe3nageHTa, nocTaHoBNeHUaAMN lNMpaBuTensCTBa,
pacrnops>XeHNnsaMym KOMUTETOB MO yrpaBJieHUIO rocyAapCTBEHHbIM NMYLLECTBOM U
JoHOO0B rocynapCTBeHHOro nmyuiecTtsa. Tak, B n.1 ct.115 'K npaAMo roBopuTCA, 4TO
henepanbHOe Ka3eHHoe npeanpuaTmne obpasyeTcsa TO/IbKO NO peweHunto NpasBuTenbcTBa
POD.

}OpmumquKme nnua AendaTca Ha KoMMep4Yeckne n HeKkomMmmMmep4deckme opraHmsauunn.

10.1. KoMmMepuyecKkue ropuanvyeckKkume nuua

KoMMepyeCcKnMmM Ha3biBalOTCA TakMe lopuanydyeckme nmua, Lesbio KOTOPbIX ABNSeTCA
n3pJyieyeHune I'Ipl/|6bIJ'II/I nyTem ocywecTtBieHNA nobon, He 3ar|peu.|,eHHO|7| 3aKOHOM
neatrenbHoCTU. K KOMMepYeCcKMM opraHmn3aumnamM OTHOCATCA cnegyoLme:

X038NCTBEHHbIE TOoBapumLiecTBa - A4OroBopHbIE obbeanHEeHNa HECKONbKNX UL, AN
COBMeCTHOIo BegeHud I'IpeD,I'IpVIHVIMaTeJ'IbCKOIZ nesaTenbHOCTM nog obLWwmm nmeHeMm.

MonHOe TOBAapULLECTBO - X03ANCTBEHHOE TOBAPULLLEECTBO, YY4aCTHUKN KOTOPOro
CONINAAPHO HeCyT cybcnanapHyto OTBETCTBEHHOCTb Mo ero obs3aTeNbCcTBaM BCEM CBOUM
NMYLLLECTBOM.

ToBapuLLECTBO Ha Bepe - X03NCTBEHHOE TOBApPULLLECTBO, COCTOSALLEE U3 ABYX KaTeropumn
YYaCTHMKOB: MOJIHbIX TOBapuLLEen (KoMnieMeHTapmueB), CONNAAPHO HECYLLUX
cybcmanapHyto OTBETCTBEHHOCTb NO ero obsa3aTtenbCTBaM CBOUM MMYLLECTBOM, U
TOBaPULLEN-BKNAAYNKOB (KOMMaHAUTUCTOB), HE OTBeYaoLwWwmx no obsasatenbcream



npeanpuaTus.

B ocHOBe CcO34aHUSA MOJIHbIX 1 KOMMaHAUTHbIX TOBapuLecTs, obLecTB C OrpaHNYeHHON
N OOMONHUTENbHON OTBETCTBEHHOCTbLIO, HEKOMMEpPYeCKNX 06 beAMHEHUNN I0PULNYEeCKUX
nuny, (accouraumnn n CO30B) U HEKOMMEPYECKNX NAapPTHEPCTB JIEXUT yHYpeanTesibHbIN
[0roBop, NOCPeACTBOM KOTOPOro TakXXe MOryT CO34aBaTbCsA HErocyaapCTBEHHbIE
yypexxaeHus, PoHAbl 1 aBTOHOMHbIE HEKOMMEPYECKME OpraHm3aunm, ecim nx
yypeauTensamm aBAsioTCA OBOE UM HECKONLKO hmnsnyeckmx (ropugnyieckmnx) nuy. B
COOTBETCTBUMN C yYpeanTeibHbIM LOrOBOPOM CTOPOHLI (y4peanTtenn) obasyoTcsa apyr
nepen Apyrom co3faTb IOpPUANYECKOe NLO0, onpenenstoT NnopsgoK COBMECTHOM
neATesNIbHOCTU Mo ero Co3faHunto, ycaoBma nepenaym B ero COBCTBEHHOCTb (MoOIHoe
X038NCTBEHHOE BEAEHME NN ONepaTMBHOE yrNpaB/ieHne) CBOEro nMyLlecTsa, NopsaaoK
BbIXO4a N3 ero coCcTaBa WU NPUHATUA B COCTaB 06beANHEHMSA HOBbIX YH4aCTHUKOB U Apyrune
YyCNOBUSA CBOEro y4acTuUsA B AeATEeNbHOCTU AaHHOM opraHu3aumn. Ecnm nony4yeHHas
IOPUONYECKUM NMLOM NPpUBbINIbL NOONIEXUT pacnpenesieHNIo Mexay y4ypeanTensiMmu, OHU
yCTaHaBAMBAOT NOPAOOK pacnpeneneHns aton npmbbinn. O4AHOBPEMEHHO C 3TUM B
[0roBope onpenensTcsa yC/0BMA N NOPALOK pacrnpenesieHnsa Mexay y4ypeantensamm
yObITKOB OT AleaTesIbHOCTW opraHusaumm (n.2 c1.52 NK P®). OT gorosopa 0 COBMECTHOMN
[EeATENbHOCTN y4peanTesibHbIA A0rOBOP OT/INYAETCA TEM, YTO ero AenCcTBme He
3aKaH4YMBaeTCsa Nocsie perncTpaunm tpmanyeckoro amua, a Npoaos»KaeTcs Ha
NPOTSAXXEHMUN BCEro BpeMeHN CyLeCcTBOBaHNA opraHm3aumm. Takum obpasom,
ydypeaonTenbHbIn OroBOp, onpeaenstolmnin BHyTPEHHME OTHOLWEHNS MexXxay
y4YaCTHMKaMn obbeanHeHns, 4eNCTBYET napasisiesibHO C YCTaBOM, KOTOPbLIA B 3TOM
C/ly4ae pacCMaTpMBaAETCA Kak COCTaBHas YacTb AOrOBOpPa O CO34aHUNN IOPUONYECKOro
nmua.

X03ANCTBEHHbIe 06LWEeCcTBa - 3TO OpraHn3aunmn, cosgaBaeMblie OOHUM UIN HECKObKUMMU
nmuamm nytem obbegnHeHns (06ocobnenns) nx nMyLLecTea s BeaeHus
npeanpuHUMaTeNbCKON NesTeIbHOCTN.

O6L1ecTBO C OrpaHUYEHHOM OTBETCTBEHHOCTbLIO - KOMMepYeckas opraHusaums,
YyCTaBHbIN KanuTaa KOTOPOW pa3aenieH Ha O0oNn onpenesieHHbIX pa3Mepos,
obpa3oBaHHasA OOHUM UIN HECKOJIbKUMUW TNLAMU, HE OTBEYaKLWMMIN Mo ee
obsa3aTenbcTBaM.

O6LWecTBO C A4OMNOJIHATENBLHON OTBETCTBEHHOCTbLIO - KOMMepYeckas opraHusauus,
YyCTaBHbIN KanuTaa KOTOPOW pa3fesieH Ha 001N 3apaHee onpeaesieHHbIX pa3Mepos,
obpa3oBaHHaA 0OAHUM UJIN HECKOJIbKUM IML@MUN, CONNOAPHO HecyLmmMn cybcnamnapHyto
OTBETCTBEHHOCTb MO ee 0b6s3aTeNnbCTBaM B pa3Mepe, KpaTHOM CTOMMOCTU UX BKJ1aO0B B



yCTaBHbIN KanuTain.

AKUMOHepHOe 06LecTBO - KOMMepYecKasa opraHmnsaumns, obpasoBaHHas 0 gHUM UK
HECKOJIbKUMW N1LUaMK, He oTBeYaloWwmmm no ee obsasaTensCcTBaMm, C yCTaBHbIM
KanuTasoM, pa3feneHHbIM Ha 40N, NpaBa Ha KOTOpPble YA0CTOBEPAKTCA LLEHHbIMN
byMaramm - akymnsamu.

3akpblToe AO - pacnpenenseT BbiMyCKM HOBbIX aKLUMN MeXOy KOHKPETHbIMU 3apaHee
N3BECTHbIMN NULaMn. Y1CNo YNeHOoB He cBbiwe 50, akuMoHepbl MMEKT NpaBo
NPenMyLLEeCTBEHHON NOKYMKN OTHY)XAAEMbIX APYrMMN aKLMOHEPaMN aKL WA,

HapoaHoe npeanpusaTune - akunoHepHoe obuwectso paboTHMKOB.

OTkpbITOe AO - BNpaBe npegflaraTh akUMn Oss npuobpeTeHnst Heor paHNYEHHOMY KPYyry
N,

YypeanTenn akumMoHepHbIX 06WecTB, MPOM3BOACTBEHHbIX N NOTPEbUTENbCKNX
KoOnepaTnBOB, 06LLECTBEHHbIX OpraHn3aLnin 3aKo4atoT Mexay cobon oorosop o
COBMECTHOMN OeATeNIbHOCTU, Leflb KOTOPOro COCTOUT B OCyLLeCcTBAeHUn nmm coobulia
€ONHCTBEHHOW onepaunmn - Co34aHnsA U perucTpaunm topmanyeckoro nmua. B gorosope
yypeanTenu onpenenstoT npaBoByto opMy byayuien opraHusauum, onpenensaoT
npeomMeT 1 Luenu ee AeaTeNbHOCTKU, YCTaHaBAMBAlOT CBOM NpaBa U 06593aHHOCTM MO
CO34aHMI0 OpraHm3aunm n GopMmMpoBaHMIoO ee nMyLecTeeHHon 6a3bl, pacnpenensaoT
Mexxay cobon pacxonbl, CBsi3aHHble C pa3paboTKon y4ypeanTesbHbiX JOKYMEHTOB U
permcTpaumen opuan4yeckoro nmua.

Bnpo4yeMm, Takon nopanok cobnofaetca naneko He Bcerga. Ha npakTmnke norosop
yypenuTenen o COBMECTHOW AeATesSIbHOCTU Mo CO30aHNI0 YKa3aHHbIX BUOOB
OopraHm3aumnm MOXXeT 3aKIo4aTbCA U B YCTHOW hopMe. Yalle Bcero BeCb HeobxoaAnMbIN
NOArOTOBUTESIbHbIN MPOLLEeCC OCYyLWeCcTBASET MHULMATUBHAA rpynrna n3 HeCKOJIbKMX
yesnoBek, a PopMasibHO peLleHne 0 CO34aHUN IPUANYECKOro Anua NpuHMMaeTcs obLwmm
cobpaHueMm yuypegnTesnen, KOTOpoe TakXe yTBepXaaeT ycTaB (3apaHee
NOArOTOBJIEHHbIN NPOEKT) 1 BbibMpaeT pykoBoasaLme opraHbl byayuiero obbeanHeHUs.

N B TOM, U B APYroM ciiy4yae nocse npuHATUS ycTaBa U perncrpaumnm cosgaHHom
opraHm3aummn OOroBop 0 COBMECTHOWN AesATeNbHOCTU yTpavynmBaeT Cuy, a Bce
B3aMIMOOTHOLUEHNA MeXAyY y4YpeamTenaMmn (y4aCTHMKaMM) onpenenstoTcs B
COOTBETCTBUM C yCTABOM.



3. Mpon3BoACTBEHHbIN KoomnepaTue (apTeb) - 3To obbeanHeHWe Ny, 4ns COBMECTHOro
BefeHnsa NpeanpuHMMaTesIbCKON AeATEeNIbHOCTU Ha HavanaX X JIMYHOIro TPY40BOro U
WHOrro y4acTus, nepBoHavaJibHOe MMYLLEeCTBO KOTOPOro CKJaAblBaeTCsa U3 NaeBblX
B3HOCOB 4/1eHOB 06beAnHEeHNS.

4. FocypapcTBeHHOe (MyHULUMNANbHOE) NpeanpuaTme - topunan4yeckoe nmuo,
yYypexgeHHoe rocygapcTtBom nmMbo opraHoM MeCTHOro caMoyrnpaBsieHns B
npeonpuHNMaTEeNbCKUX LENSX W B Lensx BbilMycka 0co60 3Ha4MMbIX TOBaApoOB
(npon3BoacTBa paboT UM oKasaHUA ycayr), UMyLLECTBO KOTOPOro COCTOUT B
rocyaapCTBEHHOW (MyHMUMNANbHOW) COBCTBEHHOCTN.

4.1. YHnTapHoe npennpuaTne, oCHoBaHHOe Ha npase X038MNCTBEHHOI 0 BEEHUS.

4.2. YHUTapHOe npeanpusaTme, OCHOBaHHOE Ha NMpaBe onepaTMBHOIO ynpaBJieHNN
((benepanbHoe KaseHHoOe npegnpusaTue).

KoMmMmepyeckmne opraHu3saunm MoryT co3faBaTbCs TOJIbLKO B (hopMax, NpssMo
npenycMoTpeHHbIX Fpa)KaaHCKMM KOLEKCOM. DTOT NepeyeHb SABSAEeTCA ncHepnbiBaloWwmm
(cT.50, 114 TK, n.1 cT.6 3akoHa 0 BBeAeHUN B gencrteme Yyactu nepson K PO).

KoMmmepyeckune opraHmsaunm HageneHol obuien NnpaBocnocobHOCTLIO, T.€. MOryT
3aHUMaATbCA NoObIMM BUAAMM NPeAnpPUHUMATENIbCKON OeAaTeNbHOCTU, He
3anpeLleHHbIMM 3aKoHOM. OfiHaKo y4ypeanTenu ntobon opraHM3aumm MoryT YCTaHOBUTb
B €e y4YpeauTeNbHbIX JOKYMEeHTaxX OrpaHNYeHNsA Ha 3aHATME OTAEIbHbIMU BUAAMMU
AesaTenbHOCTM NMb0o yKasaTb NCHEPNbIBAOLWMWIA NepeYvyeHb 3TUX BMA0B. Kpome Toro, ons
OCYLLLEeCTBJIEHNS HEKOTOPbIX BUAOB AEATENbHOCTUY, NEPeYEeHb KOTOPbIX MOXET ObiTb
YCTaHOBJIEH TOJIbKO 3aKOHOM, TpebyeTcsA Nosly4yeHne CneumnanbHoOro paspeLleHuns -
nnueHsunn (ct.49 k). CnepoBaTesibHO, KOMMEpPYECKas opraHn3auns, B y4ypeanTesbHbIX
[OKYMEHTax KOTOPO HE COAEPXKUTCA NCYepPnbIiBaOLWNIA NepeyYyeHb BUAOB AEATENIbHOCTH
N HEeT HUKAKMX 3anpeToB, BNpaBe TpeboBaTb NpefoCTaBAEHNSA JINLEH3NN Ha 3aHATUE
COOTBETCTBYIOLWMM BUAOM OEATENILHOCTU, N el He MOXXET OblTb OTKa3aHOo Ha TOM
OCHOBaHMWW, YTO AaHHbIA BUA AeATENbHOCTU HE YNOMSAHYT B €€ yCTaBe.

HeKOMMep‘-IeCKI/Ie ropunagnydyeckme Jnmua

HekoMMep4YeCKMMM Ha3bIBalOTCA OpraHn3aumnm, KOTopble He npecnenyoT n3sJevyeHne
npubbIaIN B Ka4eCTBE OCHOBHOM LN N He pacnpenenstoT NoayyYeHHyo npubbiib Mexay
y4yacTHuUKamm (cT.50 NK). Hekommepyeckmne opraHm3aumm MoryT co3gaBaThbCs B J1H0ObIX
opMax, NpeayCcMOTPEHHbIX 3aKOHOM. K HEKOMMEpPYECKNM opraHmsaunsam MoXXHO
OTHEeCTU TaKue:



1. MNoTpebuTtenbckmne KoornepaTmBbl[34] - 0ObeANUHEHME NNL, Ha HaYalax YJIeHCTBa B
Lensx yaoBseTBOpPeHMs COBCTBEHHbIX NOTpebHOCTeN B TOBapax n ycayrax,
nepBoHavasibHOE NMYLLIECTBO, KOTOPOro CKJlaAblBAeTCs U3 NMaeBblX B3HOCOB.

2. ToBapuLlecTBa COBCTBEHHUKOB XWJbS - HEKOMMepYeckoe 0b6beanHeHne nuL, -
cob6CTBEHHNKOB NOMELLLEHUI A1 COBMECTHOI 0 YNpaBJieHUs U 3KCnayaTauum eamnHoro
KOMMJIeKCa HEABMXKMMOIro nMyLecTBa (KOHAOMUHUYMaA).

3. ObuiecTBeHHble 06bEeONHEHMNSA[35] - HEKOMMepYecKoe obbeanHeHMe N1l Ha OCHOBE
06WHOCTN NX NHTEPECOB ANA peannsaunm obmnx uenen.

3.1. ObuwecTBeHHbIE OopraHmM3aunni3e] - obbeanHeHna Ha OCHOBE YJ1IEeHCTBA.

B Tex cnyyasx, korga ABoe UM HeCKOJIbKO ny, 06beamnHatoTca mexay cobon ans
OOCTUMXKEHNSA UMYLLLECTBEHHBLIMU N JINYHBLIMN YCUINAMN N3BECTHOW LLENN, Mbl UMEEM AeS10
C opraHmn3saumen nnm obbegnHeHneM nuu. TakoBbl BCE BUObl XO3ANCTBEHHbIX
ToBapuLLecTB 1 obuiecTB (kpomMe 0bwecTB, COCTOAWMX U3 OAHOMO SINLA); KOoONepaTuBhl;
OCHOBaHHbIE€ Ha YJ1eHCTBEe 06LWEeCTBEHHbIE U PENINTNO3HbIE OpraHn3aLnm,
HeKoOMMepYyeckmne napTHepCcTBa, 06beaAnHeHUs pUaANYeckux Ny, OTANYNTENbHbLIM
MPU3HaKOM COl03a ABJIAETCS HaJIM4ne B HEM HEKOEro CocTaBa Y4aCTHUKOB WUJIN YJ1IEHOB.

Ecnn o6bennHeHne obpasyeTcs nocpenCcTBOM yypeamTesibHOro 4orosopa, To CoCcTas
ydypeanTenen Bcerga coBnagaeT C ero y4acTHMKaMu, NOCKOJIbKY B Clly4ae BbiXoga nan
rnpmemMa HOBbIX YJIEHOB y4YpeauTesibHbIN 40roBOp NepesaksvaeTcs (CTapbin
YHUYTOXXaeTcsa N NOANUCbIBAETCA HOBLIN). Mony4yaeTcs, 4To obbeanHeHne Cco3naeTcs
Kak bbl 3aHOBO, B HOBOM COCTaBe, XOTS 3TO He BaeYeT 3a cobon HM peopraHm3aumnio, HK
NNKBULALMIO IOPUANYECKOro Nnua.

Ecnn Xe opraHu3saums co3faeTcs NocpeacTBOM AOroBopa O COBMECTHOWN AesATeNbHOCTH,
TO COCTaB ee yuypeauTenen, Kak npaBnio, He COBNagaeT C YNCOM By ayLMX YH4aCTHUKOB,
KOTOpPbIX 00bIYHO CTAHOBUTCS 3HAYMTENbHO 6osblle (MCKOYEHNEM U3 3TOro NMpaBuia
ABNAETCSA aKUMOHepHOe 00LLEeCTBO 3aKPbITOro TUNa, XoTs U B HEM C cobnogeHnem
TpebyeMbix npoLeayp ntobon akLUMoOHEP MOXXET NMPoAaTh YaCTb CBOUX aKLUN TpeTbeMy
nnuy). Beixoa v npyeM HOBbIX YJIEHOB HMKAaK He OTPaXkaloTCsa B yY4peanTesibHbIX
[OKYMeHTax opraHm3aummn, Kotopas akTUYeCKn TOJIbKO BeAeT y4YeT HaJIMYHOro Ynucna
CBOMX YJIEHOB (HanpuMep, peecTp akunoHepos). COOTBETCTBEHHO NpoLeaypa Bbixoda U
nprvemMa OOBOJIbHO NPOCTa (NpofaXka WA NOoKynKa akUUi B OTKPbITOM aKLMOHEPHOM
obuiecTBe, NPUHATUE pelleHns 6ONbLUNHCTBOM r0JIOCOB MPUCYTCTBYIOWMX Ha 06LLEM
cobpaHun YnNeHoB B KoonepaTuBe u T.M.).



3.2. ObLwecTBeHHble OBUXXEHWSA[37] - MaccoBble 0bbeanHeHUNsa, He nMetoLLmne YieHCTBa.

3.3. ObwiecTBeHHbIE (POHAbI[38] - HE MMEIOLLME YNeHCTBa 0bbeAnHEHNS, LeNb KOTOPbIX
3ak/to4aeTcsa B hopMMpPOBaAHMM MMYLLLECTBA U €ro NCMOoJIb30BaHUN Ha 0O eCcTBEHHO
noJsie3Hble Lenu.

3.4. O6LecTBEHHbIE YUpexXAeHUA[39] - HE UMEILLINE YIEHCTBA OpraHu3aumn, Lesb
KOTOPbIX - B OKa3aHUM KOHKPETHOro BUaa YC/yr B UHTepecax y4aCTHUKOB.

Ecnuv >e o4AuH nnn ga)ke HeCKosIbKO yupeantenen o06ocobnsaoT 4acTb CBOEro
nMyLlecTBa U LeneBbiM Ha3Ha4YeHNeM nepenatoT ero cozgasaeMomMy cybbekTy ons
peleHmna Kaknx-nnbo 3agay, He CBA3aHHbIX HaNpPsAMYyHo C JIMYHbIMN NHTEpecamm
yypenunTtenen, BblAeNNBLUMX 3TO UMYLLLECTBO, TakKue lopuanyeckme nmua HasbliBaloTCA
yupexgeHmamu. K HUM criegyeT OTHeCTU rocyapCTBEHHbIE U MYyHMULUUMAJIbHbIE
npeanpuaTus, 4oYepHue NnpeanpusaTud; Bce Buabl COBCTBEHHO y4pexxaeHnn (KoTopble
MOryT BbITb Kak roCy4apCTBEHHbLIMU, TaK N YaCTHbIMMN); HE NMeloLW e Y1eHCTBa
aBTOHOMHblIe HEKOMMepYecKue opraHmsaumm n poHabl. OCO6eHHOCTb Ha3BaHHbIX
OpraHmM3aumm COCTOUT B TOM, YTO BCE OHU BbI/IN KEM-TO CO34aHbl, YY4peXXAEHbI, HO B HUX
HeT HN YYaCTHUKOB, HX 4YNeHOB. 10 CyTn, oHM NpeacTaBnaoT cobon "uenesoe" nan
"nepcoHnpunumnposaHHoe" MMyLLecTBo, NOCBSALLEHHOe obLuenonesHonm uenun. B
HEKOTOpPbIX C/IyHasaX fa)Ke N3MEHEHNE yYpeanTeslbHbIX JOKYMEHTOB TaKoM OpraHmnsaunm
ObiBaeT BeCbMa 3aTpyaAHUTENbLHO. HanpuMep, ecnm B ycTaBe (hOHAA He NpeayCMOTPEHbI
BO3MO>XHOCTb U npouenypa ero nUaMeHeHus, To yCTaB MOXXeT OblTb U3MeHeH TOJIbKO B
cynebHoM nopsake rno 3asBAEHNIO OpraHoB hoHAa UM opraHa, yrnoJIHOMOYeHHOr o
OCYyLLeCTBNATb HAA30p 3a ero AeATesIbHOCTbIO.

3.5. OpraHbl 06LeCTBEHHON CaMOLeATeNbHOCTU[40] - HE NMeloLLMe YSIeHCTBa
obbeanHeHns, uesnb KOTOPbIX 3aKJIl04aeTCss B COBMECTHOM peLueHUN Pa3INYHbIX
coynanbHbIX Npobnem rpa>kaaH rno MecTy XuTenbcTea, paboTbl K y4ebsl.

4. PennrnosHas opraHmsauns[4l] - obbegnHeHne rpa>kaH, nMmerLwee OCHOBHOW LieNbio
COBMeCTHOe nucrnoesegaHue n pacnpocTpaHeHne Bepbl 1 obnagatouiee
COOTBETCTBYOLWMMN 3TUM LENSM NMPpU3HakKaMu (LepeMoHunm, obyyeHmne penurmm,
pennrnosHoe BocnmnTaHue).

5. doHAa[42] - HeKoOMMep4yecKaa OopraHnMsauund, He nMerLlasd 4J1eHCTBa, OCHOBaHHaA AnA
OOCTUMXeHNs obwecTBeHHO NoJIe3HbIX Lenen nyrtem ncnoJib3oBaHMA MMyLLeCTBa,
nepeagaHHoOro B ee CobCTBEHHOCTb ydpeontTenamin.



6. YupexxaeHune[43] - opraHusaumns, cosgaHHas cobCTBEHHUKOM A8 OCYLLEeCTBeHUN
PYHKLMA HEKOMMEPYECKOr0 XapakTepa U PUHAHCUPYyEMAa UM NOJIHOCTbIO MK YaCTUYHO
(obnapatoT NpaBoM ONepaTUBHOIO yrNpaB/ieHNS UMYLLECTBOM, COBCTBEHHUK HeceT
cybcmanapHyto OTBETCTBEHHOCTb).

JodepHue npeanpuaTus, GoHObl N yHYpex4eHUs Yalle BCero co3f4alTcsa nyTem
OLHOCTOPOHHEro BOJIEN3bABNEHNS (OAHOCTOPOHHEN CAENKWN) OTAENIbHOIO yYypeanTens -
IOPULANYECKOro nan pusnydeckoro avua. YupeauTesb NpuHUMaeT peLlleHne 0 co3gaHum
opraHmsaumnu, yTeepxaeT ee yCcTas 1 NofaeT B COOTBETCTBYOLWMNIN rOCyAapCTBEHHbIN
opraH 3asBJieHne C NpocbObon 3aperncTpupoBaThb €e B yCTAaHOBJIEHHOM MNOpsAAKe.
AHanorm4yHasa npouenypa cosepLuaeTcs, ecam cosgaeTcsa obuwecTBo C orpaHU4YeHHON
OTBETCTBEHHOCTbIO UM aKUMOHepHOoe obulecTBO, COCTOsALLEE TOJIbKO U3 O4HOIr0 nua,
npepycmoTpeHHoe cT.88 K P® 1 3akoHO4aTeIbCTBOM MHOIMMX €BPONencKux cTpaH.

7. FocynapcTBeHHas Koprnopauuns - HeKoMMep4yeckas opraHusauuns, ydypexaéHHasa PO
nyTem nsgaHua cneunanbHOro 3akoHa A4 OCyLeCcTB/IeHUsA CounanbHbIX,
yrnpaBsieH4YeCKMX NN UHbIX 0OLLECTBEHHO MOJIe3HbIX (PYHKUWA.

8. HekoMMepyeckoe MapTHEPCTBO[44] - HEKOMMepYecKas opraHmsaumns, YneHbl KOTOpOI7I
COXpPaHAT NpaBa Ha ee nMyLLecTBO, CoO34aHHaA ANA OKa3aHUA COOEeNCTBUSA CBOUM
YysleHaM B BeaeHun obenone3Hom aesaTenbHOCTHU.

9. ABTOHOMHas HEKOMMepYecKasl OpraHn3aums[4s] - yYpexxeHHast Ha OCHOBE
N06pPOBOJIbHbLIX UMYLLECTBEHHbLIX B3HOCOB HEKOMMEPYECKasi opraHm3alumns, nmetoLlas
LesSiblo MpeaocTaB/ieHMe YyCyr BCEM 3aUHTEPECOBAHHbLIM NNLLAM.

10. ObbegnHeHmne (accoumnayns Uan Coro3) KPUONYECKNX NNL[46] - HEKOMMEpPYEeCKas
opraHmsaums, obpasoBaHHAA HECKOJILKUMU OPUANYECKMMWN NTNLLAMN ONA BeAEHUS
NeATeNbHOCTN B X NMHTEepecax.

HNeaTenbHOCTb BNaroTBOpMTEIbHBIX OpraHn3aunii, KOTOpble Yalle BCero co3gatTcs B
dhopMe 0bLiecTBEHHbIX OpraHn3aumnm namnm GOoHA0B, PeryanpyeTcs Takxe 3akKoHoM oT 11
asrycta 1995 r. "O 6narotBopuTesibHON AeATEeNbHOCTU U BnaroTBopuUTeEsIbHbIX
opraHunsaumax".

3agaHue 1
CpaBHUTesIbHAs XapakKTepUCTMKa NMYyLLLECTBaA N BELLEN

CtaTba 128 NpaxaaHCcKoro kogekca Poccuinckon depepaunmnia7] K obbekTam
rpa>KgaHCKMX NpaB OTHOCUT:



- Belwn, BKJIlO4HaA AeHblI'n N UeHHbIe 6yMar|/|, nMHoe nMyLiecTBo, B TOM 4Hucie
nMyLwiecCtTBeHHbIe rNnpasa,

- paboTbl 1 ycnyru;
- MIHpoOpMaUuuIo;

- pe3ynbTaTbl UHTENNEKTYaIbHON 0eATeNIbHOCTU, B TOM YMUC/1e UCKIIIoYUTEsIbHble npasa
Ha HUX (MHTenneKkTyasbHaa COBCTBEHHOCTL);

- HeMaTepuanbHble bnara.

Taknm obpa3om, nepeyeHb 06 bEKTOB rPaXkAaHCKUX NpaB 06beanHSAETCS B YeThIpe
rpynnbl:

- UMY LLLECTBO;

- DencTeus;

- pe3ysbTaTbl UHTENNEKTYasIbHOMN (TBOPYECKON) AEeATENIbHOCTY;
- HeMaTepuaibHble 6nara. [48]

TepMUH "MyLLECTBO" NPUMEHAETCA B Frpa)K4aHCKOM npaBe Heo4HO3Ha4YHo. YacTo noa
MMYLLEeCTBOM Nnogpa3ymMeBatoT Bellb WKW onpenesieHHY0 COBOKYMHOCTbL Belen. B nHoM
3HaYeHUn ynoTpebnsaiT TepMUH "nMyuLecTBo"”, korga nog HAUM NnoHMMatoT obbeanHeHne
MMELWNX OEHEXHYIO OLLEHKY KaK Bellen, Tak N MMYLLEeCTBEHHbIX NpaB. B 3TuUX ciy4daax
rMpPaBoO Ha NMMYLLECTBO pacnpocTpaHAaeTCs He TOJIbKO Ha BeLn, HO N Ha NnpuynTatoLmecs
00X0o4bl N UHbIe NMpaBa. I3BeCTHO 1 TpeTbe 3HavYeHne TepMunHa "nmywiectso”. lNoa
"HacneaCTBEHHbIM MMYLLECTBOM" MOHMMAIOT BCE MMYLLECTBEHHbIE NpaBa (aKTUBbI) U
obsa3aTenbCcTBa (MNAcCUBbI), KOTOPbIE MEePexonaT OT HacnenoAaTend K HacegHNKaM[49].

B n3BeCTHOM CMbIC/N1e TEPMUH "NMYLLLECTBO" B POCCUNCKOM NpaBe MOXHO CPaBHUTb C
PUMCKNM NOHATMEM BELLEN.

MoHATKE e Belwn N0 POCCUACKOMY NpaBy Yy>Ke COOTBETCTBYIOLLEro NOHATUSA MO
PMMCKOMY YaCTHOMY MpaBy.

Bewun npencrtasnatoT cobon, BoO-nepBbIX, HEMNOCPEACTBEHHO MaTepuasbHble 06beKTbI
BHELWWHEro Mmpa, 4eM OT/IM4aloTCA OT APYrMX BUAOB 0O bEKTOB rpa’kAaHCKMX MNpas.,
KOTOpble B CBOEM HEMNOCPEACTBEHHOM BUAE BbICTYMAOT B KAY€CTBE UAEaJIbHbIX
06BbEKTOB.



Bo-BTOpbIX, BelWwn - CTaTU4Hble 06BbEKTbI (B OTIM4ME OT, Hanpumep, ANHaMUNYHbIX paboT n
yCcnyr), N0 CBOEWN Npupoae OHU ABAATCA pe3ysbTaToOM NPUPOAHbIX UK CoOUManbHbIX
rnpoueccos (Torga Kak, Hanpumep, MHPopMaLuna ABNAETCS XapaKTEPUCTUKON U 3TUX
rnpoueccoB, N CaMNxX BeLlen).

B-TpeTbux, Bewmn cnocobHbl HenocpenCTBEHHO YAOBNETBOPUTbL MaTepuasbHble
noTpebHOCTM YesioBeKa (4TO He Mo CUJlaM HU OOHOMY OPYroMy 0O6beKTy rpakKaaHCKux
npaB). MpeameTsbl, He obnagatowive Noaes3HbIMN KadyecTBaMmn NMbO nosesHbie CBONCTBA
KOTOPbIX eLle He OTKPbITbI JIIDAbMU, @ TakKXe npegmeTbl, He4OCTYMNHbIe NI0AAM Ha
OAHHOM 3Tane umMBuaM3aunm (HanpuMep, KoCMmMYeckme Tena), obbekTamMmm rpa>kgaHCcKo-
MPaBOBbIX OTHOLWEHWNI He BbICTyMNatT. MIHbIMK cloBaMK, CTaTyC Belen npuobpeTatoT
Wb MaTepunasibHble LEHHOCTW, TO €CTb MaTepuasbHble 6nara, NnonesHbie CBONCTBA
KOTOPbIX OCO3HaHbl 1 OCBOEHbLI JIIOAbMU.

B-4yeTBepTbIX, BELN UMEIOT AEHEXHYIO OLEHKY.

EcTecTBeHHble CBOWNCTBA Bellel MOryT 00yCN0BUTbL pPa3/InYHOE NpaBoBoOe
peryampoBaHMe OTHOLUEHUI Ntoaein no NoBoay Bellen. NosToMy opuanydeckas
Knaccudgukaums Bellen 4YacTo OCHOBaHa Ha UX eCTeCTBEHHbIX CBOMCTBax. BMecTe ¢ TeM
npuaaHue BeLlam Toro Uian MHOro NPaBoOBOro 3HA4YeHUs 3aBUCUT U OT UX 0OLLLIeCTBEHHOWN
PYHKLMKN, KOTOPasi NU3MEHSAETCSA CO BpeMeHeM 1 onpeaensieTcs 3aja4aMmm COBPEMEHHOr0
nepuoaalsol.

3agaHune 2
OTAnYme CpOKOB MCKOBOW OABHOCTW OT APYrunX BUAOB CPOKOB

CpOKW OCYLLLECTB/IEHNA FPa)KAaHCKMX NPaB TakXXe MOryT 6biTb NoAeNeHbl Ha: CPOKM
CYLLEeCTBOBaHUA rpa’kAaHCKMX NpaB, NpecekaTesibHble CPOKU, MPEeTEH3NOHHbIE U
rapaHTUHbIE, CPOKM FOAHOCTU, CNY>XObl, peannsaummn n XxpaHeHns ToBapa n apyrue.
CpOKW CyLLLEeCTBOBAHMS FPaXKAaHCKNX NMpaB - 3TO CPOKM AENCTBUA NpaBa BO BpeMeHu. Mx
3HAYMMOCTb COCTOUT B obecnevyeHnn nnLy BpeMeEHN ANa peasn3aumm ero npasa.
MpecekaTesibHblE CPOKU - 0cobas KaTeropmsi COOKOB OCYLLECTBJ/IEHUSA FPaKAaHCKMX
npae. Y yno/HOMOYEHHOr0 Jinlla eCTb CTPOro ornpefeneHHoe BpeMs As peasn3saumnm ero
npae noj yrpo3oi npekpalleHns BCNenCTBME ero HEOCYLLLeCTBAEHUSA NN
HeHagJsiexxalllero ocyuiectsneHns. Hanpmumep, 6 MecsiYHbIN CPOK, NPeaoCcTaBAsEMbIN
KpeauTopaM ana npenbsBrieHns TpeboBaHMN K HAaCNeAHUKAM O0JIKHUKA.
MpeTeH3NOHHbIN CPOK - CPOK OJ1S NpenbaABAeHUS MPeTEeH3M YNPaBOMOYEHHOr0
cybbekTa K 06513aHHOMY nuuy. [laHHOe NMpaBuIo NPOANKTOBAHO 3aKoHOoAaTeNeM Asis
TOro, 4YTobbl COKPATUTb KONMYECTBO apOUTPa)KHbIX U CyAeOHbIX AeN N YMEeHbLUINTb



npoueccyajibHble pacxobl U YCKOPUTb BOCCTaHOBJIEHUE MPpaXkAaHCKUX NpaB. 3aKoH
0653bIBaeT HapyLwnTensa B NMCbMeHHOW (hopMe YBeAOMUTb 3a8BUTENSA O pe3ysibTaTaX
paccMoTpeHus npeTteH3nn. Non rapaHTUNHBIM CPOKOM MNOHMMAaeTCA OTPE30K BPEMEHU B
Te4yeHne KOTOPOoro ynpaBoMO4YeHHbIN CybbekT B cilydae obHapyXeHus HapyLueHui
OOJ/KEH yBeAOMUTbL 00 3TOM A0JIKHUKA, KOTOPbLIN B CBOKO o4epenb 0bsA3aH yCTPaHUTb
HapylleHune. NapaHTUNHbIE CPOKU MPeACTaB/IAIT BaXXHYIO NPaBOBYIO rapaHTUIO
peanmsaummn cybbeKTUBHbIX FrPpakKaAaHCKNX npas. 10 CMbIC/y 3aKOHa rapaHTUNHbIE CPOKN
yCTaHaBAMBatloTCa gna 6e3onacHOCTM NoKynaTens OT CKPbITbIX HEAOCTATKOB NU34enuns,
KOoTOopble He MOryT 6bITb 06Hapy>XeHbl Mpn 06bIYHON NPUEeMKe, HO MOTyT BbISIBUTbLCS B
npouecce ero NCnoJsib30BaHuUs, XpaHeHus. FapaHTUNHBLIA CPOK HAYNHAETCHA C MOMEHTA
nepenayn ToBapa NOKynaTesto, ec/qiv MHOe He NpefyCcMOTPEeHO A0r0BOPOM KYMJun-
npofaxwu (ctatbs 471 NK). Cpok rogHOCTM TOBapa - 3TO TaKOW CPOK, N0 UCTEYEHUIO
KOTOPOro ToBap CHMTAETCHA HEMPUIroAHbIM K MCNoJib30BaHUIO (CTaTbA 472 IMK). Henb34a
npoAasaTb TOBap C MPOCPOYEHHBIM CPOKOM rofHOCTU. lNpoaasel, 0643aH nepenaTb
noKynaTeto ToBap C TaKUM pacyeToM, 4Tobbl OH MOr BbITb NCMOJIb30BaH MO Ha3HAYEeHUIO
00 nctevyeHus cpoka rogHocTn. Cpok ciy>Xbbl TOBapa CX0XX CO CPOKOM rOA4HOCTH,
KOTOPbIN N3roTOBUTEsIb 003aH yCTaHaB/IMBaTb Ha TOBapbl AJNTESIbHOIO NoJIb30BaHWUA,
€CJIN N0 UCTEYEHWNIO 3TOro CPOKa AaHHLIN TOBap MOXXET NpeacTaBnsaTb cobon oNacHOCTb
AN XKU3HU 1 300p0BbS YenoBeka. Cpok ciiy>xbbl ToBapa NCHUCISETCH CO AHA NMPOoaaxKNn
ero notpebuTento, a ecnm 3TO HEBO3MOXXHO, TO CO AHSA U3roToBJsIeHUs. N3roToBuTesb
06sa3aH obecnevyunTb BNagenbly BO3MOXXHOCTb UCMOJIb30BaHUA U34eNNA B TEY4EHNE ero
cpoka cny>6bbl. CpoKM UcrnosiHeHUsA 06593aHHOCTEN TECHO CBA3aHbl CO CPOKaMM
OCyLLeCTB/eHUA rpaXkaaHCcKux npae. Cpok ocyLecTBIeHUA Npasa O4HUM JINLLOM
AB/ISETCHA CPOKOM UCMNOJIHEHNA o06a3aHHOCTEen ApyruM nnuom. CpoK UCMONHEHUS
obs3aHHOCTEN MOXeT BbITb NPefyCMOTPEH 3aKOHOM MHbIMW NPaBOBbLIMW akTaMn NN
obbivasamMn genosoro obopoTa. HeyknoHHoe cobniogeHne CpoKoB UCMOJIHEHUNSA
ob6a3aHHOCTEN nMmeeT BaXKHoe 3Ha4vYeHue. NicnosiHeHne obA3aHHOCTEN B CPOK ABNAETCSH
OOHUM M3 YCJI0BUIN NPUHLIMMNA Hagiexallero ncrnosiHeHmnsa obsasatenscts. Cpoku
ncnosiHeHUs obA3aHHOCTEN AenaTcsa Ha obwme n 4acTHble. OBLWLMIA CPOK - BKJIIOYAET B
cebs Becb Nnepuoa ncnonHeHnsa 06a3aTenbCTB. YH4aCTHUKN CAENKN BNpaBe B Te4yeHune
obLero cpoka ycTaHaBAMBaTb YaCTHble CPOKN, AN BbINOJHEHNA 06a3aTeNbCTB.
Hanpumep, noaTanHaa caava-npmeMka paboT, BbINOSHAEMbIX K onpenesieHHOMY CPOKY.
Tak)xe Ba>KHOe 3Ha4YeHne MMEKT CPOKU 3alNTbl FPpaXKgaHCKUX MpaB TO eCTb Te€ CPOKN B
npepesiax KOTopbIX yNpaBOMO4YeHHOe NnLO0 Bripase TpeboBaTb OT KOMMNETEHTHbIX
OpraHoB NPUHYONTENbHOr0 OCYLLECTBJIEHUA CBOEro HapyLWeHHOoro npasa. K Taknum
CPOKaM OTHOCATCSA CPOKK obpalleHnsa B ANennsaumMoHHY0 nanaTy (Mo naTeHTHOMY
3aKOHY), CPOK obpalleHnsa K NpoKypopy 418 NoJy4YeHUss CaHKLMIN Ha BbiCeNeHne B



AAMNHNCTPAaTNBHOM rnopdake, Cpoku MCKOBOW OABHOCTW.

NckoBasa paBHOCTb 06ycnoOBeHa HEBO3MOXXHOCTbLIO NPU onpeaeneHHbIX YC0BUAX
3aWLMTUTb NPaBO B NMPUHYAUTENILHOM nopsgke 4yepes cyn. icTe4eHmne cpoka NCKOBOM
0aBHOCTN He nuwaeT Anyo npasa Ha obpaweHne B cya. Mo nHomy obctonT geno c
yOOBJIeETBOPEHMNEM UCKa B MaTepunasibHOM CMbICJIe, Mog KOTOPbIM MOHMMaeTCH
NPUHYyOUTeNbHOE oCylecTBeHne TpeboBaHUM NCTUa Yepe3 cya. IcTedyeHne NCKOBOW
DAaBHOCTM MnorawaeT UMeHHO 3TY BO3MOXXHOCTb U CJIY)>KUT OCHOBaHMEM [OJ1f OTKa3a B
ncke (4.2 cT. 199 INK). 3aKoH Tak>Xxe CoaepXUT Ba)KHOe NMpaBunio 0 TOM, YTO UCKOBas
DABHOCTb NMPUMEHSAETCA Cy[I0M TOJIbKO MO 3aABJIEHUIO CTOPOH B crnope (4.2 cT. 199). 3To
3HAYUT, 4TO €CJZIN OTBETUYMK He XeJslaeT BOCMO0J1b30BaTbCA (PaKTOM NCTEYEHUA OaBHOCTH,
0 YeM OH NpPsMO 3aaBJISAeT B cyAe, TO Cyd O0JKEH pacCMOTPETb Aes10 Mo CyLecTBY U
BbIHECTW peLleHne No MaTepuasbHO-NPaBOBOMY CMOPY MeXAy UCTLOM M OTBETYUKOM
HE3aBNUCMMO OT UCTEeYEHUSA KaKoro-mbo cpoka. 3aKoH noapasaensieT CPOKM NCKOBOMN
0aBHOCTW Ha ABa BuAaa: obwmnnm n cneynanbHbin. ObWMM Cpok - 3 roga (ctaTbsa 196 MNK),
KOTOpPbIN pacnpoCTpaHAeTCA Ha BCE NPaBOOTHOLLIEHNS, 32 UCKJTIOYEHNEM TeX, B
OTHOLLUEHUN KOTOPbIX YCTAHOBJIEHbI CNeumnasibHble Cpoku. CneumnasibHble CPOKU
MPUMEHSAIOTCA K OTAESIbHbIM, YKa3aHHbIM B 3aKOHEe OTHoweHNaM. CrieumanbHble CPOKN
Mo NPOLOJIKNTENIbHOCTU MOryT BbITb COKpaLLEHHbIMU UM HaobopoT bosee
ONNTENbHbIMWU MO CpaBHeHUIO ¢ 0bwmmMn cpokamun (ctatbha 197 MK). CneumanbHbie CPOKMK
NCcKoBon aaBHOCTK B 10 neT yCTaHOB/MEHbI: AJ151 UCKOB O MPUMEHEHUN NOCNeaCTBUN
HeOenCcTBUTENIbHOCTN HNYTOXXHbIX caenok (n.1ct 181 MK); ana tpeboBaHum o
0e3B03Me34HOM YCTPaHEHNN TaKNX HEOOCTATKOB MO A0rosopy 6bIToBOro noapsaa,
KOTOpble MOryT NpeaAcTaBAsaATb ONMACHOCTb AJIA XXU3HU N 300PO0BbS NOAPSAAYMKA U OPYrUX
nmy (n.2cTt.73 7 TK). CokpaweHHbiMK (1 roa) ABAATCA cneunasnbHble CPOKN: N0 UCKaM
KpeanTopoB, HE NOJIYHUBLUNX YBEOOMIEHUS O NMpoAarke npeanpusaTun, o NpU3HaHUn
[orosopa nNpofa)ku npeanpuaTna HegencTeuTenbHbIM N Ap. (N.2,3 c1.562 K); no
TpeboBaHMAM NpeabaABASEMbIM B CBA3U C HEHaAIeXXalWmnM KadecTBoM paboTbl No
norosopy noapsaga (n.1 ct.725 MK). AByxneTHUn cCpok yctaHoBseH ana TpeboBaHnmn
BblTEKaOLWMX N3 AOroBOpa MMYLLLECTBEHHOIO CTpaxoBaHus (ctaTtbsa 996 MNK). NckoBas
AABHOCTb He pacrnpocTpaHaeTcs Ha: TpeboBaHMS 0 3alUMTE NNYHbIX HEMMYLLECTBEHHbIX
npaB N Apyrnx HemaTepuanbHbiX 61ar, KpoMme cnyvyaeB NpeayCMOTPEHHbIX 3aKOHOM;
TpeboBaHMA BKIaA4YMKOB K BaHKy 0 Bblaayvye BKNanos; TpeboBaHMSA 0 BO3MELLEHUM Bpeaa
MPUYNHEHHOI O XXWU3HW UK 300POBbI0 rpakaaHuHa; TpeboBaHnsa cobcTBeHHMKa 06
yCTPaHEeHUN BCAKUX HapPYLLUEHWNI ero npaea; apyrmue tpeboBaHusa B Ciyvasax
npeayCcMoTPEHHbIX 3aKOHOM (cT. 208 TK).

3agaHue 3



NMoHATKe 3n0ynoTpebneHns npasom

Mpobnema 3noynoTpebneHne NpaBoM sIBASETCSH OQHOW U3 aKTyasibHbIX. O6 3ToM
CBUOETENbCTBYIOT NPUMEPLI N3 apbuTpa>kHo-cyaebHOM NPakTUKK, a TakKXe
MHOIO4YUnC/IeHHbIE PAaboThbl, MOCBSLLEHHbIE PACCMOTPEHUIO AAHHOIO Bornpoca. TemM He
MeHee, NpobsieMsbl, CBSi3aHHbIe C CYLLIECTBOBAHWEM U MPUMEHEHNEM AAaHHOIo BECbMa
C/NIOXKHOr0 NPaBOBOIr0 MHCTUTYTaA OCTalOTCA. MOXXHO BblAENNTb HECKOJIbKO MOAX00B K
onpenesieHNo 3TOro NOHATUS.

MNepBbi onpeaensieT 3710ynoTpebneHne NpaBoM Yepes Takne NPU3Hakn Kak Haandmne
NPUYNHEHNS Bpeda N COBepLUeHne OeNCTBUN, MPUYNHSAIOLWWX Bped, C YMbIC/IOM.

CornacHo BTopomy nogxoay 3noynotpebsieHnem npaBomM NpU3HaeTCs OCyLLeCTBIeHNE
CybbeKkTMBHOIro npasa B NpoTUBOpeYnn ¢ fobpon coBecTbio, A0OpbIMN HpaBaMu.

Mpwn TpeTbeMm noaxone, NCNoJib3yeMOM B rpaXkKAaHCKOM npase, 310ynoTpebneHue
MpPaBOM eCTb 0CO6bIN TN rpa)KAaHCKOro NpaBoHapyLLUeHNs, COBEPLLUAEMOro
YNPaBOMOYEHHbIM JINLLOM MPU OCYLLECTBNEHUN UM NMPUHaLJIexallero eMy rnpasa,
CBSA3aHHbIN C NCMOJIb30BaHMEM HEL03BOJ/IEHHbLIX KOHKPETHbIX (hOpM B paMKax
N03BOJIEHHOro eMy obwero Tuna noesegeHns. YKasaHHble NoAXo4bl MpPaBuIbHO OTpaXkas
CMbICJ1, aKLUEHTUPYIOT BHMMaHME Ha TOM UM MHOM acrneKkTe pacCMaTPMBAEMOro NMOHATUSA
(yMbICne, MOpaJIbHO-3TUYECKOM acnekTe 1 T.n.).

Nccnenys noHAaTue "3noynoTpebneHne npaBoM" HeobxoamMmo onpenennTb NOHATUE
nobpocoBecTHOCTU. NMoHATME AOOPOCOBECTHOCTN NCMOJIb3YETCHA MPaKTUYECKM BO BCEX
oTpacnsax npasa: B MeXayHapoaHoM nyb/iM4HOM M YaCTHOM NpaBe, B apbuTpa>kHo-
npoueccyasibHOM MNpaBe, B rpa>kgaHCKoOM, CEMENHOM, agMNHUCTpPaTUBHOM. Cpeawn
3apybexxHbIX nccnegoBaTesien CywecTByeT MHEHME 0 HeEOBX0AMMOCTU KOMMJIEKCHOIO
(MexxoTpacneBoro) nccienoBaHuns npobnemol 3n10ynotpebneHns npasom.

B rpa>kgaHckom npase, no HabnwgeHuam N.b. HoBuukoro, Ha4dano aobpon cosecTun
NCMOoNb3yeTcs B ABYX 3Ha4YeHUax. B ogHux cnydaax nobpasa coBeCcTb BbICTyNaeT B
00bEeKTMBHOM 3Ha4YeHUN Kak BHeLHee Mepusio, KoTopoe NpMHNUMaeTCa BO BHUMaHNe
3aKOHOM, CyZ10OM, MPUMEHSIOLLMM 3aKOH, N KOTOPOe peKoOMeHOyeTCs YieHaM
rpa>kgaHckoro obopoTa B UX B3aUMHbIX OTHOLWeHUAX. Mo MHeHuto N.6. HoBuuKkoro,
30ecb nepes HaMu Kak 6bl OTKpPbIBAE€TCSA HOBbIM UCTOYHUK, BbICTYNaeT napassiesibHas
nnn nogcobHas HopMa, Npu3biBaeMasa K 4eNCTBMIO 3aKOHOM. B apyrux cny4vasax
NPUHMMaeTCs BO BHUMaHMe fobpas cOBeCTb B CYyObEeKTMBHOM CMbIC/1Ee KakK
onpeneneHHoe Co3HaHMe TOoro Win NHOro Jimua, Kak HeBefeHne HeKOTopPbIX
06CTOATENLCTB, C KOTOPbLIMU 3aKOH CBSI3bIBaeT Te UM NHble lopuanYeckue nocnencTeus.



[51]

Mpumep npuMeHeHnsa aobpocoBeCcTHOCTN B 06 bEKTUBHOM 3HaYeHUU gaeT cT.53 K PO,
KOoTopas 3akpennseT 0653aHHOCTb IMLa, B COOTBETCTBUN C 3aKOHOM UK
yvypeouTenbHbIMN LOKYMEHTaMu BbICTYMNatoLWero oT MMeHN lopnandeckoro amua,
0encTBoBaTb B MHTEpecax NpeacTaBaseMoro MM lopmnanyeckoro anya obpocoBeCcTHO U
pa3yMHo. MNprumep 006POCOBECTHOCTN B CYyOBbEKTMBHOM 3HA4Ye€HUN COAEPXKMTCA B CT.302
'K PO - nobpocoBeCcTHbIM cynTaeTca npnobpetaTtenb UMyLLECTBA, KOTOPbLIN HE 3HAaN U He
MOl 3HaTb O HE3AaKOHHOCTM CBOEro BJafeHuns.

Mpwn BbipaboTKe onpeaeneHuns "3noynotpebneHne npasoM" cneayeT BbiSIBUTb 3HAaYUMbIE
MPU3HaKnM (KpUTepun), N0 KOTOPbLIM MOXXKHO ObI/10 Bbl OTFrPaHNYUTL 003BOJIEHHOE
rnoBeneHmne nua oT NoOBeAeHnNs yrnpeyHoro, HoO opMaJsibHO 003BOJIEHHOrO.

B KayecTBe TaKUX KPUTEPUEB MOXKHO MCMOJIb30BaTh: 1) NOHSATME TaK Ha3blBaeMbIX
npenesioB OCyLLECTBEHUSA NpaBa; 2) Ha3HaYeHne npasa.

OcywiecTBnieHne Cy6'beKTI/IBHbIX rpa>xxagaHCKnNX rpaB MMEET orpenejieHHble rpaHnLbI:

e FPaHULbl OCYLLECTB/IEHUSA CYOBbEKTMBHbBIX FPaKAaHCKMX NpaB onpenensaiTCs
paMKaMn rpa>kKaaHCKon neecnocobHOCTN CybbeKTUBHbLIX Fpa>KAaHCKNX Mpas.;

e OCyLulecTBNeHNe CyObeKTUBHbIX MPaXKAaHCKUX NpaB OrpaHN4YeHo onpeneneHHbIMU
BPEeMEeHHbIMN rpaHnuamm (npecekaTesibHble CPOKN, CPOKN NMCKOBOW AABHOCTN);

e Npefesibl 3aBUCAT OT CrocoboB ocyLleCcTBAEHUA NMpaBa (Npoda)ka 4oaun B obuien
COBCTBEHHOCTM €CThb NMPaBO NPEeNMYLLECTBEHHOW MOKYMKW);

e Npefesibl onpenensanTCca XxapakTepoM CpeacTB NPUHYANTENbHOr0 OCYyLLEeCTBIeHNS
NN 3aWNThl NPUHaAnexawero cybbekTuBHoOro npasa (Heobxoanmas obopoHa).

Apyrnm Ba>kHenwWwmnM KpuTepmuem, onpenensomnm npenesbl rpaXx4aHCKUX rnpas,
aBnseTcsa TpeboBaHMe OCyLWEeCTBIEHNA 3TUX NMPaB B COOTBETCTBUM C UX HA3Ha4YeHneM.
Non Ha3HavyeHueM npaBa NOHUMAIOTCA Te uenu, pagn LOCTUXKEHUS KOTOPbIX
CybbeKkTMBHbIE NMpaBa NPeAoCTaBAATCA Yy4aCTHUKAM rpa>KgaHCKUX MpaBoOOTHOLWEHWA. B
CaMOM MOHATUM "Ha3HavYeHne nNpaBa" BbipakaeTCs NMPUHLMN coMeTaHUA 0bLLEeCTBEHHbIX
N NNYHBIX NHTepecoB. Kak nuweT B.I1. N'pnbaHoB, uenn oTaenbHOro amua npu
OCyLLeCTBJIeHUW NpaBa He MOryT BbIXOOUTb 3a PpaMKW TeX Lesier, KOTopble Npu3HaloTCA
3aC/1y>KUBaOLWNMKM YBaXKEHMSA CO CTOPOHLI obulecTBa.

B 'K P® oTcyTcTBYyeT TpeboBaHMe OCYLLECTBAEHUSA rPa>kaaHCKMX NPaB B COOTBETCTBUMN C
NX Ha3Ha4vyeHneM. OgHako B cTaTbe 10 MK PO 3akpenneHa 06493aHHOCTb nUa He
3n0ynoTpebnaTb CBOMMU NpaBaMu, a NoHATUE "3510ynoTpebneHne npaBomM" oCHOBaHO Ha



noee counaabHOro HasHa4eHusd rnpasa.

N.A. TTOKPOBCKUN KPUTUKYET NOel CouMasibHOro HasHa4YyeHusa npasa, BO-NepBbIX, 3a
HeonpeaeseHHOCTb KpUTEPUEB, @ BO-BTOPbLIX, 3@ TO, 4TO CybbeKTMBHOE YaCTHOE NpaBo
Mo CamMoun CBOen Npupoae He MOXXeT MMeTb MHOW Lesin, KpoMe peanm3aumnm 4YacTHOro
MHTepeca ero cybbekTa. [52]

Hy>XHO 0TMeTUTb, 4TO nNpobsiema HeonpeneneHHOCTN KPUTepPMEB COLMAJIbHOTO
Ha3HAYeHWS rpa)K4aHCKOro NpaBa COXPaHAETCS N B HacTosLee BpeMs. Tak, M0 MHEHUIO
B.C. EmMa, rnaBHbIM CpeACTBOM YCTAHOBJIEHNS NPeaeoB OCYLEeCTBAEHNS CYyOBbEKTUBHbIX
rpa>KgaHCKNX MpaB ABNASIOTCS 3aKOHOAAaTe lbHble 3anpeThbl Ha 06LLecTBEHHO BpeaHble
cnocobbl, cpeacTBa U Lenn ocyuwecTBAeHUs 3TUx NpaB. brarogapsa 3anpeTtam
CTAHOBUTCSH ACHbIM COLMaNbHOE Ha3HavYeHne, uean Toro Wamnm NMHoro cybbekTUBHOro
rpa>K4aHCKOro npaga. [53]1 O4HaKO NPUMEHNTENbHO K KOHKPETHbIM CUTYaLMsaM 3TH
KpUTEepun oCTaloTCS O4YeHb HeonpeneseHHbIMN,

B npaBoBOW OOKTPUHE (M 0TYACTU B cyaebHo-apbuTparkHON NpakTUKe) BbiAeNsoT
cflegyloline pa3HoBUAHOCTM 310yrnoTpebneHns npaBoMm:

e [IINKaHa - JINUO OCYLLEeCTBNAET NMpUHagnexatllee eMy rnpabBo NCKJIOYNTEJIbHO BO

Bpen Apyromy;
e 3710yrnoTpebneHne NpaBoM B MHOW hopme.

Ins HacToswen paboThbl S BO3bMY Crieaytollee onpeaenenme 3noynotpebnenHus, B
COOTBETCTBUE C KOTOPbLIM NoA yroTpebneHnem npaBa BO 3/10 byaeT NoHMMaTbCS
NeNCTBUS N1Mua B rpaHMLUax NpeaocTaB/IEHHOro eMy npaBa, HO B MPOTMBOPEYMA C
LLeNeBbIM Ha3HA4YeHWEM NpaBa, NpUHUMNamMm obpon CoBeCTr, pasyMHOCTU, U
HAHOCSALLVMW APYrMM NnLLaM Bpea.

3noynoTtpebneHne NnpaBoM MOXXHO KNaccuduumpoBaTb clegyowmm obpasom:
|. [lo oTpacneBoMy NMpuU3HaKy crenyeT BblOe/NTb

3noynoTtpebneHne maTepmanbHbIMU NpaBamMu;

3noynoTtpebneHune npoueccyasnbHbIMU NpaBamMu;

II. Mo chepe ncnosnb3oBaHUS NMPaBOBbIX 3HAHUN, C/ieayeT BblAeNNTb
3noynotpebneHne npaBamMn COBETHUKA MO NPaBOBbLIM BOMNPOCaM;

3noynotpebneHve npun oCywecTBAEHUN NMPaBOCy AN Cy4ENCKUM YCMOTPEHUNEM,



Copep>xaHue Ka>Kgown KaccnpukaumMoHHON pybpuky MOXXHO nNpencTaBuTb cienyowmm
obpasom:

3noynoTpebneHne MmaTepuasabHbIMU NPaBaMK:
3noynoTtpebneHne B chepe npaBa cobCTBEHHOCTH

Bo-nepBbiX, (M 3TO CaMbli pacNpPOCTPaHEHHbIN MOABUA) CnefyeT BblOennTb
3noynoTtpebneHns B cpepe BELWHOro Npaea.

TaK, AMPEKTOP KOMMEPYECKON OpraHn3aumn, MMeBLNA CTaTyC NpegnpuHnMaTens,
COBEpLUWNJI B CBOIO MOJIb3Y AapeHne HeOABMXNMOCTU (CKIaaoB), NpuHagnexawmx
opraHmsaumun. NoHMMasa HE3aKOHHOCTb CAENIKW, OH CNELIHO NepecTpons CKnaabl B UHON
06beKT (Kade), Nosy4nB Ha CTPOUTENLCTBO HEOBXOANMbIE pa3peLLUeHNs N COrflacoBaHUS,
HO K MOMeHTY 0hopMJIeHNs NpaB COBCTBEHHOCTM Ha Kade ydpeanTenn opraHm3saumnmn
ocrnopunmn ero gencTeus. M3-3a aToro npeanpuHuMaTento 66110 0TKa3aHO B perncrpaumnm
npaBa COBCTBEHHOCTU Ha Kade. OTKa3 6bi1 06>kanoBaH B Cy A, apbuTpa>kHbIN cya
OTKa3as B TpeboBaHMN O NOHYXXAEHUWN K perncTpaunmn, CocnaBlmMCh Ha TO, 4TO HaAULO
3noynotpebneHmne NnpaBoM CO CTOPOHbI UCTLA.

3TOT NpMMep NOKasbIBaeT, 4TO caMo no cebe npnmeHeHne HopMbl cTaTbn 10 TK PO He
peluaeT BOMpoca O NMPUHaOeXXHOCTN MMyLLecTBa.

Bo-BTOpbIX, 3TO 3/10ynoTpebaeHns B 061acTn nHTenneKkTyaabHon cobCcTBEHHOCTN.

Tak, 000 "Akopyc" obpaTunock ¢ nckom Kk 3A0 "BaTpo" 06 0bA3aHUKM OTBETHYMNKA
NPeKpaTUTb HapyLUEeHNEe UCK/TIYUTENIbHbIX MPaB Ha TOBAPHbIA 3HAK UCTLA, BKOYas
peknamy, Nnpofaxy, NpensioxXeHne K npogake, XxpaHeHne, UMMNopT NPOAYKLUN C
NCNoJsib30BaHMEM 3aperncTpMpoBaHHOro TOBAPHOIro 3Haka, a Takxxe ybpaTb
MapKMPOBKY, YKa3aHMe Ha TOBapHbI 3HaK uan nboe apyroe socnponsseneHme
ToBapHoOro 3Haka "METRINCH" ¢ npooyKuuu, ynakoBKN, TEXHNYECKOr0o U PeKJIaMHOro
MaTepunana oTBeTHYMKA.

Mo maTepuanam gena, ucteu ABAAETCA BJagesbuemMm ToBapHoro 3Haka "METRINCH", 4To
rnoaTBep>XOaeTcs CBMOETEe/IbCTBOM Ha TOBAPHbLIN 3HAK, KOTOPbLIA 3aperncTpupoBaH B
focynapCTBEHHOM peecTpe TOBAapPHbIX 3HAKOB U 3HAaKOB 06Cy>XMBaHUSA, HO He
onybsaunkKoBaH, Kak NnpenycMoTpeHo cT.18 3akoHa PO "O ToBapHbIX 3HaKax... ".

Mo cmbicny 3akoHa PO " O ToBapHbIX 3HaKax... " opuanyeckmne nnua MoryT npmnobpeTaTb
rnpaBo Ha TOBAPHbLIN 3HAK, KOr4a OHW NMPOWU3BOAAT TOBAPbI, 3aHUMAKTCA NX
peannsaumen, peMOHTOM U T.M., @ TaKXXe OKa3bIlBalOT NOTPedbUTENSIM BCEBO3MOXHbIE



yCc/yru, B NPOTUBHOM CJly4ae npuobpeTeHne npaBa Ha TOBAPHbIN 3HaK B MHbIX LEeNsx
BeOEeT K 3/loynoTpebrieHnto npaBoM.

N3 maTepunanoB gena cienoBasio, YHTO OTBETHUHMK ocyuwlecTBageT ¢ 1993 roga npofaky Ha
POCCMNCKOM pbIHKE NPOOYKUUN aMepUKaHCKOW hupMbl-nponssoanTtens, o6o3Ha4YeHHON
3HakoM "METR1INCH". ®upma - npomsBoanTesib BBesna B 060pOoT NpOoAYyKLMNIO CO CNOPHbIM
TOBApPHbIM 3HAKOM, "HO He 3aperucTpupoBasia CBON TOBAPHbIN 3HAK Ha TeppuTopumn PO.

B MmaTepnanax gena oTCyTCTBOBaJIM fOKa3aTesIbCTBa UCMOJIb30BaHNA UCTLOM; B cBoen
0eATesIbHOCTU CNOPHOINo TOBapHOIro s3Haka Kak Ha MOMeHT pernctpaumnn gaHHoro
TOBaAapHOro 3HakKa, Tak 1 Ha MOMEHT o6pau_|,eH|/|$| C HacToAW MMM UCKOM.

N3 nmerowencs B gene nepenncknm nctua C OTBETYMKOM, a TakxXe C npoussoanTenem
ToBapa BMAHO, 4To uenbto OO0 "Akopyc" aBASI0CH CO34aHNe NPensaTCTBUN
MPOAOJIKEHUIO XO3ANCTBEHHON AEATEeNIbHOCTN (UPMbI-NPOMN3BOONTENSA C TeM, 4TobbI B
hasibHenweM nosy4nTb C Hee AeHbrn 3a yCTPpaHeHMe CO34aHHbIX NPenaTCTBUN NyTEM
rnocsienytoLwen npoaakm JNUEH3nN.

Taknm obpa3om, cya NoOJSIHO N BCECTOPOHHE uccsenoBan obcToaTenbCcTBa gena v npulen
K NpaBWJIbHOMY BbIBOAY O Ha/M4ymu 3noynoTtpebsieHns ncTtuomM CBOMM NMpaBoM Ha
ToBapHbIN 3HaK "METRINCH" n npaBoMepHO 0TKa3as B UCKe corsaacHo n.2 cT.10 K PO,

KopnopaTuBHble 3510ynoTpebneHuns

HaHHbIn noasna 3noynotpebneHnin cBs3aH B OCHOBHOM C AeATEeNIbHOCTbIO OPraHoB
lopuanNYecKnx numu.

A. 3aHUMaN JO/HKHOCTb UCNOJIHUTEJIbHOINO ANPEKTOpPa B aKLMOHEPHOM obLiecTBe U
haKTMYEeCKN PYKOBOOWU BCEW OeATEeNIbHOCTbLIO obLecTBa: onpeaensn Xo3anCTBEHHYIO U
(hMHAHCOBYIO MNOJINTUKY, COBEpLLAsna CAENKW, HAHUMaN NepcoHan n T.4. B npouecce ceoen
neaTenbHOCTN A. N0 CBOEMY YCMOTPEHMIO NMpoaas obopyanoBaHMEe Ha KpanHe
HEeBbIFOAHbIX AN 0bLecTBa YC/IOBUAX OpraHn3aumn, y4peontensimm KoTopon bbian ero
neTn. AKumoHepHoe obLwecTBo, OTCTPaHMB A. OT ynpaBJieHUs, OCNOPUJIO B CyAe CAESKY,
COoBepLUEeHHY A., N0 ocHOBaHMAM cTaTen 81 - 83 denepasbHOro 3akoHa "Ob
aKUMOHepHbIX obulecTBax", Kak COesKY, CONPSAXXEHHYIO C JINYHON 3aUHTEepPeCcoBaHHOCTbIO
N coBepLlUeHHYto 6e3 cornacnsa COoOTBETCTBYHOLWMX OPraHOB yNpaB/eHUsa akKLMOHEPHOr O
obuwecTBa. B cyne A. 3a8Bu, 4TO OO/KHOCTb UCMNOJIHUTE/IbHOMO ANPEKTOPA HE 3HAYNTCSA
B ycTase AO, a 3Ha4uT, OH He ABNSEeTCS JINLOM, Ha KOTOPOEe pacnpoCTPaHAKTCA HOPMbI
cTaTbn 81 3akoHa. Coenkm nm cosepLlasnCb Ha OCHOBaHNM OOBEPEHHOCTEN, KOTOpbIE U
Oblnn NpeacTasfaeHbl cyny. icTew Mexay TeM He npu3Hasan A. npencraBuTenem,



CCbIJIAsACb KaK Ha NMOPOKN (POPMbl IOBEPEHHOCTU, TaK N Ha CJIOXKUBLLYIOCA NPAaKTUKY
ynpaBaeHns obLecTBOM, KOTOPbIM €4NHONINYHO pyKoBoAMA A.

Hopmamu ctaTen 81 - 83 3akoHa"Ob akumoHepHbIx obuwiecTtBax" n ctateen 179 NK PO
npenycMaTpuBalOTCA pa3Hble KOHKPETHbIe ciiy4aun 3noynotpebneHnsa npasom. OgHaKo
OOHOBpPEMEHHOEe NPUMEHEHNE 3TUX HOPM HEBO3MOXXHO He TOJIbKO MOTOMY, 4YTO UCTeL, He
3aaB041 00 3TOM (a caoesika ABNsSeTCs OCMOPUMON), HO N MOTOMY, YTO OHWU
npenycMaTpuBaloT pa3Hble CaHKLUMX: B MEPBOM CJlyvae - ABYCTOPOHHIOW pecTuTyuuto, a
BO BTOPOM - OAHOCTOPOHHIOHO.

B T0 e BpeMs eaBa M MOryT 6biTb COMHEHUA B TOM, 4TO MO CMbIC/ly HaLlero 3aKoHa He
MOXXET MOJIyYMTb 3aLLUUTY B Cy[e COEJIKa MO OTYY>XAEHUIO Hy)KOro NMYLLECTBa U
nepepaye ero 6;iM3KMM poACTBEHHMKAM NML@, COBEPLUAIOLLErO CAESKY, Ha HEBbIFOAHbIX
Anst COBCTBEHHUKA YCJIOBUSAX, €CJZIN TOJIbKO CaM COBCTBEHHMK NMPSMO HE y4aCTBOBa B
BblpaboTKe nan yTBep>XA4eHUN TaKuUX yCJTIOBUN.

3noynoTtpebneHns B chepe 0b6A3aTeNbCTBEHHOrO NpaBa

Tak>Xe Kak u 3noyr|0Tpe6neH|/|$| B rnpaBe cobCcTBEHHOCTN, 3Ta Pa3HOBMAHOCTb
3noyr|0Tpe6r|eH|/||7| CBA3aHa C peanm3au|/|e|7| ML OM CBOUX MpaB, KOTOPble, OAHAKO,
BblTEKAIOT U3 BO3HUKLLUNX 06A3aTEeNbCTB.

Bosnblias 4acTb TakMX 3/10ynoTpebaeHnn cBA3aHa C pa3iMYHbIMU BUgaMn AOroBOPOB.
Mpumepsbl 310ynoTpebneHns obsa3aTeNlbCTBEHHLIMM NpaBaMm (MpaBaMum 13 4OroBopa)
O4YeHb pa3Hoobpa3HbI.

BaHK 3akn4ui c opraHusaumen 4Orosop Ha npenocTtaBsieHne KpeguTa. B kavyecTse
Mepbl OTBETCTBEHHOCTU 38 HECBOEBPEMEHHbI BO3BpAT KpeauTa B forosope Obis1o
npenycMoTpeHo HavucsieHmne npoueHToB B pa3Mmepe 300% ronoBbIX.

Cyn, paccmaTpuBas TpeboBaHns 6aHKa 0 B3bICKaHUM C OpraHnu3aumm CyMMbl 4oara um
MPOUEHTbI, HAYNCNIEHHbIE 32 HECBOEBPEMEHHbLIV BO3BpaT, KBaiuhuumposan
neaTenbHOCTb baHKa Kak 3n1oynoTpebneHne, ykasas ciegyrouiee: yCTaHOBJIEHME B
KpeanTHOM gorosope HeoboCHOBAHHO 3aBbilleHHbIX NpoueHToB (300 npoueHTOB
roA0BbIX) MPM HEBO3BPATE KpeanTa B CPOK MO CYLLECTBY ABAAETCSA 310ynoTpebneHnem
npaBoM, TakK KaK rnotepu 6aHKa NOJIHOCTbLIO NMOKPbLIBAOTCHA CTAaBKOWN OObIYHbIX MPOLLEHTOB
(150 npoueHTOoB rogosbix) (MMBAC 16.12. 1997 Ne 964/97).

B opyrom gene B 4encTBuAax npogasua (lOpuUaAnNYeCcKoro nmua), NpuHaBLUEro 4acTb
onJlaTbl Kak UCMOJIHEHHOE MOKYyMnaTesIeM NO AOrOBOPY Kynan-nNnpoaa>ku 1 ocnapmBasLUEro



B NOCNeACTBUN AENCTBUTENIbHOCTb A0Or0OBOPa Ha OCHOBAHMUM ero NnoanucaHunsa
npesbllIeHneM noaHoMmo4Ynn (ct.174 NK PO®), cyn o60CcHOBaHHO ycMoTpen
3noynotpebnerHmne npasom (MMBAC 03.02. 1998 Ne 5679/97).

3noynoTtpebneHns B cpepe HaceaCTBEHHOroO Npaga

HOMKHUK, MPOTUB KOTOPOro Obiin BblAaHbl UCAOMHUTE IbHbIE JINCTLI MO 4OroBOpaM
3arMa, NoJlyydna xuaom aom no HacnencTesy. O4HAKO OH, NOAAB 3asB/eHNE B
HOTapuaibHYt0 KOHTOPY, YKJIOHAICS U OT MPUHATUA HacNeacTBa, U OT perncrpauunm
npaBa cobCTBEHHOCTM Ha AOM. O4eBUAHO, YTO TakKue OeNCTBUS UInN, TOYHee,
be3gencrteme nMmeno uenb n3bexatb obpalleHnsa B3biICKaHMA Ha AOM. Elle B puMCKOM
npase nogobHoe noBegeHme KBaNPuULUMpPoBasnoChb Kak 3noynotpebneHme n HacnegHuk
(He »xenawLwmmn NCNONHUTbL N1IeraT) NOHY>XXOaJCa K MPUHATUIO HacsieacTBa.

B oTanyme oT TpaguumMoHHOro cnocoba 3awmnTbl AOJKHUKA, UCNOJb3ytowero ctaTbio 10
'K P® B Ka4ecTBe BO3pa’keHns NpoTUB 3asaBJIEHHOro TpeboBaHMsA KpeguTopa,
KBannpunkaumsa OTHOLWEHMIN MO OCHOBaHUAM 310yrnoTpebneHuns, BbiICTynaeT Kak CpeacTBo
3alWLKUTbl UMEHHO KpeaunTopa. Npuyem, cyn B pacCMaTpmMBaeMoM rnpuMmepe, ycTaHOBUB
hakT 3n0ynoTpebnieHns He TONIbLKO OKa3blBaeT B 3alLUMTe NpaBa HeLoOpPOCOBECTHOMY
CYyObEKTY, HO U MPUHYXOAET €ro K aKkTUBHbLIM OENCTBUAM.

3noynoTtpebneHns Ha CTaamn BO3HUKHOBEHUS MpaBa

HenobpocoBecTHOe BKJIIOYEHME B 3asiBKY Ha MepeBO3KY rpPy30B, aApeCcoBaHHY0
NepeBo34MKy, 3aBe40MO HE3AKOHHOIO YCJIOBUS O YaCTUYHOW onJjlaTe NepeBoO3KN B
NHOCTPAHHOW BatloTe (JaHHOE YyCNoBUE MMEET CaMOCTOSTE/IbHbIN XapaKTep N He MOXXeT
ABNSATbCA OCHOBAHMEM U3MEHEHWS OPYroro CorjlacoBaHHOro CTOpoHaMm yCsioBus
JIOroBOpa - LieHbl) 1 NocneayolWmnin 0TKas oT NMPoBeAeHUA pacyeToB 3a OKa3aHHble
YyCJyr YCTAHOBJIEHHbIM 3aKOHOM cnocobom npeacTaBnseT coboin 3noynoTpebneHne
npasoM (MPACMO 13.12. 2000 Ne KI'-A40/5584-00)

HaHHbIN B4 3n10ynoTpebneHnin nHTepeceH TeM, 4TO YNPeyYyHOCTb AeNCTBUA cybbeKkTa
BbISIB/IIETCA HE CTOJIbKO B NMpoLecce peanm3saunm y>xe CyLecTBYLWnxX npas (Kak
nogasnswouee 60NbLLNHCTBO N3BECTHbLIX 3/10yrnoTpebneHnn), a Ha cTaguun
dopMunpoBaHna (3apoxxaeHus) npasa.

Y>Ke 30eCb MLO rOTOBUT Te OCHOBaHUS, MO KOTOPbIM MOXKHO ByaeT B AasibHENLLEM
OTKa3aTbCs OT UCMOJIHEHUSI CBOUX 06583aTeNbCTB UCMNOJIb3YS (POPMaIbHO-IOPUONYECKUIA
NMOPOK B COAEPXXAaHUM A0roBopa.



3noynoTpebneHne npoLeccyasbHbIMK NPaBaMu

3noynoTtpebneHune npoleccyasnbHbIMU NPaBaMn - MOHATUE, BO3HUKLLEE, 04EBUAHO, C
BO3HWKHOBEHWEM CyA0MNpPON3BOACTBA.

MpoueccyanbHasa (Mnm NnpeacTasmTesibHan) 4eATENbHOCTb Y4aCTHUKOB NPOXOAUT Mpun
camoMm cyaebHom pasbupaTtenbcTBe. [103TOMY Tak TPYAHO BbIABUTb AeNCTBUSA (M
be3nencTens) HefobpoCOBECTHOINO XapakTepa Nnponcxoasiime B npoLecce, nocKoJibKy
3a4aCTYyl0 HEBO3MOXXHO Cpa3y aTb YETKYI OLEHKY MOTUBaM TaKUX OeNCTBUIA.

YynTeiBas HeraTUBHbIE MOCSIeACTBUSA, KOTOPble OKa3bliBalOT He,ﬂ.06pOCOBeCTHbIe
nencTens Y4aCTHNKOB KaK Ha CaM rnpouecc, Tak 1 Ha KOHEYHbIN pe3ysibTaT,
3aKoHOOaTeJlb yaenaeT ocoboe BHUMaHMe npun peryanpoBaHnMnm AaHHbIX OTHOLLUEHWUN.

ApbuTpaKHbIn NpoueccyalnbHbI Kogekc P® 2002r. B cTaTbe 41 npenocTasnfsa nmuam,
y4acCTBYOLMM B feJie 3Ha4YuTesibHbl 06beM npoueccyasibHbiX Npas, 0AHOBPEMEHHO
yCTaHaBnAmBaeT 06493aHHOCTb /1L, [O06pOCOBECTHO MCNOJb30BaTh NMPUHagexXalime nm
npoueccyajnbHble rnpasa.

AlK P® Tak)Xe 3akpennsieT HOpMY, B COOTBETCTBMM C KOTOPOW, 3/10ynoTpebnerHne
rnpoueccyajibHbIMU NMpaBamMun BreYeT s UL, NpeayCcMOTPEeHHble KOLEKCOM
HebnaronpusaTHbIE MNOCeACTBUS.

OAOHVM 13 NPUMEPOB MPOoLECCYaibHbIX 310ynoTpebneHnn cneayeT CHUTaTb AENCTBUSA
CTOPOHbI NpeacTaBasatowen B cyaebHoe 3acegaHve npu paccMoTpeHUn gena no
CyW,ecTBY OOKa3aTeNbCTB, KOTOpPble He Bbl/In pacKpbIThl Nepen pyruMmu amuamu,
ydacTteyowmmm B gene. AlNK PO B cTtaTbe 65 yCTaHaBNMBaAET, 4TO BCe fOKa3aTesibCTBa
Ha KOTOpble CCbINIatoTCA CTOPOHbI B 000CHOBaHUN CBOMX TpeboBaHUNIN N BO3pa>KeHUN
OO/KHbI 6bITb NpeAcTaBseHbl Ha 3Tane NOAroTOBKM Aena K cyaedbHomy
pa3bupaTenbLCTBY 1 B NpeaBapuTesibHOM cyaebHoM 3acegaHun. Takaa npouenypa
yCTaHOBJIEHA AJ19 BO3MOXXHOCTM 60s1ee NOoSIHOMoO N BCECTOPOHHEr0 N3YYeHMUs
KOH(PJINKTHOW CUTYaunn n nMeeT uesb - n3bexxaTb NOBEPXHOCTHOM KBannpukaumm
MPaBOOTHOLLUEHWUNA.

3noynotpebneHne npaBamMmy COBETHUKA MO NPaBOBbLIM BOMNPOCaM

[ NaBHbIN aCNeKT AesTeNIbHOCTU COBETHMKA MO NPaBoBbIM BONpocaM (aaBoKaTa) -
obecneynT 3alKnTy NpaB, cBob60O N 3aKOHHbIX MHTEPECOB CBOEr0 NOBEPUTENS.

CBoto 0653aHHOCTb COBETHMK O0JI)KEH UCMOJIHNTb YECTHO, Pa3yMHO 1 00BPOCOBECTHO:
OTCTamMBaTb MpaBa M 3aKOHHble NHTEPECHI AOBEPUTENS BCEMU He 3anpeLleHHbIMN



3aKoHoOaTeNbCTBOM Poccmnckon denepaunm cpeactsamm (Ctatbs 7 3akoHa PO "O6
a[BOKATCKOWN OeATeNbHOCTU U afBoKaType B Poccmnckonm degepaumn'). NMprnyem
COBETHUK He BMpaBe 3aHMMaTb NO AefNly NO3MLUMI0 BOMPEKW BOJ1Ie AOBEpUTENS, 3a
NCKJIIOYEeHMEeM Clly4aeB, Koraa agBokaT ybexxaeH B Hasin4mm caMooroBopa AoBepuTens.

BONbLWIMHCTBO CNOPOB XapakTepunsyeTcs 0600 AHOCTbIO HAPYLLEHW YH4aCcTBYOLINX B
Jlene KOHTpareHToB. M3BneYyb Bbiroay A8 KJIMEHTAa MOXKHO MoCcpeCcTBOM
NCMNOJ/Ib30BaHNSA aKLLEHTUPOBAHUA Ha HAPYLLUEHUAX, COBEPLLUEHHbIX OMNMOHEHTOM.

OpraHusauuns-nHBecTop obpaTtunack B cya ¢ TpeboBaHmnem 06 06s3aHNM 3aKa34mKa
0bOpPMUTb NPaBOyCTaHaBAMBAlOLWIME JOKYMEHTbI Ha BO3BEAEHHOE B paMKax
WHBECTULMOHHOIO A0roBopa 34aHne. YKaszaHHOoe 34aHne NpuHATO rocy1apCTBEHHOMN
KOMUccuen.

OTBETYMK MCMNOJIb30BaJl B CBOMX BO3PaXKEHUAX C/eAYIOLWNA apryMeHT - UHBECTOP He
onsaaTu BCer CyMMbl Mo Aorosopy (onnadeHa 6bina 6onbwasn 4acTb - 80%), a, Kpome
TOro, NnpeAMeT AOroBopa He rno3BosaseT OAHO3HAYHO UAEeHTUPULMPOBaTh Noanexawme
nepenave naowann. Kpome Toro, Ha MOMEHT PacCMOTPEHNA OeNna B CyAe opraHu3aumns-
3aKa34yuK npeacTtaBuia AOKYMEHTbI, N3 KOTOPbIX C1e€[0Basio, YTO HENOCPEACTBEHHO
cha4va obbekTa npoussoaniach gpyrov opraHusaumven. Cyn B yAOBAETBOPEHUN
TpeboBaHUM MHBECTOpPa OTKa3a.

B paccmaTprBaeMoM cny4vae, COBETHUMKOM UCMNOJIb3YIOTCA 3HAHUSA Pa3/INYHbIX NMPaBOBbIX
CI/ITyaLLI/IIZ He 0149 OOCTUXeHNA NCTUHBLI N CMNpPaBenJInBOCTN, a OJ14 3allUUThI NMpaB CBOEro
nosepuTesia. 3TO N eCTb UCMOJIb30BaHWe CBOUX 3HaHUN B npotTmBopeyHnn C AyxoMm ripaBa.

TeM He MeHee, cneflyeT OTMETUTb, YTO B AENCTBUAX COBETHMKA OTCYTCTBYET YMbICEN
NPUYNHUTbL APYron CTOPOHE Bped, a TakXKe Kakue NnMbo MHble NMPOTUBOMPaBHbIE
nenctensa. OH CTPOUT 3alLUUTY ONMpasicb Ha 3aKOHOAATesNbHble NMpeanucaHns (XoTa n
LLesiblo BbIBECTU U3 MO4 OTBETCTBEHHOCTU CBOEro AOBEPUTENS).

3noynotpebneHre Npun ocyLecTBAEHUN NMPaBoCcyans CyJeNcKUM YCMOTPEHNEM

HaHHbIN BN 3710ynoTpebneHn Henb3s B CTPOroOM CMbIC/1e Ha3BaTb 37oynoTpebneHnem
rnpaBa B TOM NOHMUMaHUN, KOTopoe fgaeT ctaTbda 10 K, MOCKONbKY 1) B HEWN peyb NAeT o
DencTBMAX nmua - cybbekTa YacTHoOro npasa. Cy e aBnseTcs 3N1eMeHTOM nyban4yHon
CUCTEeMbI; 2) NpUMeHATb nocnencTeus ctatbm 10 FK PO MoXKeT TONIbKO Cy 1 TOJIbKO MNpwu
ocyuiecTB/IeHUN npasocyousa. B cuny 3Toro, cyn He MoOXXeT NPUMEHATb Takue
nocnencTemsa B oOTHowweHUN cebs nnbo apyroro cyga (B TOM YNCAE U HUKECTOoSLLEN
MHCTaHUNN).



3aKJso4yeHue

Kak pacueHmBaTb O4ENCTBUSA CYAbWN, KOTOPbIA BblAEp>XMUBAET O3HAYE€HHbIN ABYX
MeCSAYHbIN CPOK NPU O4EBUOHOCTU pakKTa NMoLArOTOBJIEHHOCTW Aefla K PaCCMOTPEHUIO B
cynebHoMm 3acemanHmnun? (Mpu 3TOM BaXKHO yKa3aTb U Ha OTCYTCTBME BO3PAXKEHNN CTOPOH
N Ha TEXHNYECKY BO3MOXXHOCTb CyAbW HAa3Ha4YNTb Oesio Ha bonee paHHUN CPOK).

MpencTtaBnsaeTCs, 4TO YKa3aHHOEe OeNCTBME CyabW, MPUMEHAS KPUTEPUU,
pa3paboTaHHble B MaTepuasibHOM npaBe (KOHeYHOo, C N3BECTHON A0JIeN YCNOBHOCTN),
MO>XHO KBaIMPUNLMPOBaTb KakK Pa3HOBNAHOCTb 3/10ynoTpebneHmnem cynebHoim
yCMOTpeHneM B cpepe npoueccyasibHbiX OTHOWEHNN. Kak MOXKHO paCLeHNTb OeNCTBUS
cyobu, obnagatouwiero 4OCTaTo4HOM KBanudukaymen, Ho sbiHocsauwero "obocHoBaHHoe"
pelleHmne, KoTopoe gaxke 6J71M3K0 He COOTBETCTBYET HU haKTnYecknm obCcToAaTeNbCTBAM
hena, HM NPaBoBON KBanngukauum no geny.

B cBSI3U C 3TUM, 3510ynoTpebieHne npaBom Ha cyaebHoe yCMOTPEHNE MOXKHO
noapasfennTb Ha cnegyowme NoaBuabl:

a. Mpwu pelLueHnn npoLeccyasbHbiX BOMNPOCOB;

6. MNpwn BbIHECEHUN BepaAUKTa (cyaebHOro peweHuns).
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