Copnep>xaHue:

BBEOEHWE

B coBpeMeHHbIX YyCI0BUAX rOCYAapCTBOM MHOIMO BHUMaHUA yaenseTcs pa3BuUTuIoO Maoro
N cpefHero npearnpuHMMaTesibCTBa, KOTOPOe No3BONT obecneynTb CTabunbHbIN
3KOHOMUYECKNI POCT, @ TakKXe 3aHATOCTb TpynocnocobHoro HaceneHus. MNMepexon K
PbIHOYHOW 3KOHOMUKe 06ycnoBu MHOroobpasne opraHn3aunoHHO-NPaBOBbLIX (POPM
cybbeKkToB npeagnpnuHUMaTeslbCKON aeatTenbHOCTU. Hanbonee pacnpocTpaHeHHOM
hopmoin BegeHNa Manoro n cpegHero npeanpuHMMaTenbCTBa ABAseTCs obLwecTBo ¢
OrpaHN4YeHHON OTBETCTBEHHOCThIO.

OCHOBHbIe NOJIOXKEeHUSA, perjamMeHTUpyLWme cosgaHne n 4esaTesIbHOCTb IPpUnanYecKmnx
N1y yCcTaHoBNEHbl 'paXgaHCKUM KogekcoM Poccunckonm degepaunn. NpaBoBbie HOPMbI,
perynupyrowme nesaTeslbHOCTb IPUANYEeCcKNX JnL, CoaepXaTcsa U B APYrux
crneuvanbHbIX 3aKOHaX, a TakK)Xe HOPMAaTUBHbIX aKTax, MpuHNMaembix lNpesngeHTom PO,
NpasButenbcTtsoM PO, MnHnctepcTsoM prHaHCOB PO n apyrmmm opraHamu.

AHann3 NpaBoONPUMEHNTENIbHON NPaKTUKM BbIBU CYLLECTBEHHbIE HEAO0PaboTKM B
chepe NpaBoBOro PerynpoBaHns AesTeNbHOCTY lopuandeckmnx nuu. Bece ato
NopoXXOaeT oCTPpYyt HeobxoaAnMocTb B 6onee AeTanbHOM yperyampoBaHun nx
NMOJIOXXEHNA B KayecTBe npeanpuHuMmaTenen. CkasaHHoe cBuAeTenbCcTByeT 06
aKTYa/lbHOCTU TeMbI KYpCcOBOW paboThbl «KOpuanyeckme nmua Kak cybbekThbl
npeanpuHUMaTeNIbCKOro npasa»

CteneHb pa3paboTaHHoCcTM Npobsiembl. TeopeTUYeCKyo OCHOBY NUCCIeJ0BaHNSA
cocTasmn paboTbl oTe4yecTBeHHbIX y4eHbix B.C.benbix, N.B.[onHnkosa, N.B.EpLuoBson,
C.A. 3NHYEHKO U OpYyr1ux aBTOPOB.

Ob6bEeKTOM MCCenoBaHUA ABAAITCA 06LEeCTBEHHbIE OTHOLWLEHWS, CKaAblBatloLWMECs B
npouecce cosgaHma n nedaTesibHOCTU opnagnvdeckoro Jnda, Kak cy61>eKTa
npeanpnHNMMaTeslbCKOro rnpasa.

NpeamMeToM nccnenoBaHMsa Cy>kKaT NPaBOBble aKTbl, PeEryanpyloLline npaBoBoe
MOJIOXKEHME IPUANYECKUX NTNL, KaK Cy6beKToB NpeanpuHMMaTebCKOro npaea,
MPaKTUKa NPUMEHEHNS HOPMATUBHbLIX aKTOB U B3r/194bl Y4EHbIX, paCCMaTPUBAIOLLNX 3Ty
npobnemy.



Llenbto nccnenoBaHnsa sBNsaeTCa ndyvyeHme ocobeHHOCTEN IoPUANYECKOro anua Kak
cybbekTa npeanpuHUMaTENbCKOro rnpasa.

Peannsauuns NocTaBAeHHON Liesin 06ycnoBuia HeobXoOMMOCTb peLleHns cneayoLwmnx
3apav:

1. N3y4yeHme NoHATNA N BULOB OPUANYECKUNX NNL.

3. I'Ipose,ueHme Hay4HOIro aHaJin3a OCHOBHbIX MOJIOXKEHUW 3aKOHO4aTeNbCTBa Mo
CO30aHNIO N 0edTeJIbHOCTUN ropunan4deckoro anua.

4. I3y4eHne 0CHOB peopraHm3aunm n TNKBMNaaLnmn lopnan4eckoro nmua;

5. AHann3 cogep>xaHnsa oTaesIbHbIX MPU3HAKOB IOPUONYECKOro anua Kak Cy6'beKTa
npeanpunHNMMaTeslbCKOro rnpasa.

PelleHne NocTaB/IeHHbIX 3a4ay BbIMOJIHEHO C MOMOLLbIO C/leayloLWnx MeToaoB
NCCNenoBaHNA: TEOPETUYECKUI aHaNN3 NINTEPATYPHbIX NCTOYHUKOB, aHaIn3 COCTOAHUSA
npobnembl B MpaKTUKe, METOL CPaBHUTENbHbIX XapaKTEPUCTUK.

CTpYKTypa KypcoBoi paboTbl: BBeJeHne, ABe r1aBbl, 3aKJIl04eHne, CrMcok
NCMNOJIb30BAHHOM JINTEPATYPbl, MPUSTIOXKEHUS.

NNMABA 1. TEOPETUKO-INMPABOBbIE OCHOBbI
U3YHEHUA IOPUONYECKOIO JIMUA KAK CYBBEKTA
NMPEANPUHUMATEJIbCKOIO NMPABA

1.1. NMoHATHEe, NPU3HAKN U BUA bl OPUANYECKUX UL,
KaK CyObeKkToB npeanpuHUMaTeNIbCKoro npasa

[MosBNneHne NHCTUTYTa pPUaAN4YeCcKoro anua o6ycnosneHo TEeEMIN Xe NMpn4nHaMmm, 410 "
BO3HNKHOBEHNE N 3BOJIIOLUNA MpPaBa: YCJI0)KHeEHNEM counanbHoOWn opraHmsauunn obuwecTBa,
pa3BnTmnemMm 3KOHOMNYECKNX OTHOLLUEHUN N, KaK cencTene, obLecTBEeHHOro CoO3HaHms.

Ha onpeneneHHoM 3Tane obLWecTBEHHOro pa3BMTMS NPaBOBOE pPEryMpoBaHmne
OTHOLLEHWUI C Y4aCTUEM OL4HUX JMLLb (PU3NYECKUX NTNL, KaK e ANHCTBEHHbIX CYyHbeKTOB
4aCTHOro NpaBa OKa3as0Cb HEAOCTATOYHbLIM AJ1S Pa3BUBAIOLLErOCSI SKOHOMMYECKOrO



obopoTa.

KOpnaonyeckoe nnuUo ABNSETCA CAMOCTOATESIbHbIM Cy6'beKTOM npaBa, OHO OOJI>XKHO ObITb
onpeanesieHHbIM o6pa30M OopraHnM3oBaHO B Ka4eCTBe €HOIro uesioro, BHyTpeHH4d
CTPYKTYpPa KOTOPOIro oree4valla Obl ero uensam 1 3agadam.

KOpnan4ecknm nmuom npusHaeTcsa opraHmsayns, kotopas nmeet obocobseHHoe
MMYLLECTBO 1 OTBEYaeT MM No CBOUM 0bsA3aTeNbCTBaM, MOXXET OT CBOEro MMEHMU
npuobpeTaTb M OCYLLECTBAATbL FPa>KgaHCKMe npaBa N HECTU rpakaaHCKue
06s3aHHOCTK, ObITb NCTLOM N OTBETYMKOM B cyae (m. 1 cT. 48)[1].

CTPYKTypa lOpuUAMNYECKOro sinLa onpenensieTcs 3aKoHo4aTebCTBOM POCCUNCKOM
depnepaumn 1 yypeanTesibHbIMM JOKYMEHTAMN OpraHn3aumn 1 BkJ4aeT B ceba
COBOKYIMHOCTb OPraHoB, PeaIN3yoLNX ero 0eecnocobHOCTb, U CTPYKTYPHbIX
noApasnesieHnin, cpean KoTopbiX crneymaibHOMY NPaBoOBOMY PErynpoBaHUIO B NEPBYIO
oyepenb noasiexaT TeppuTopurasibHo 06ocobneHHble CTPYKTYPHbIE NoapasaeneHuns
lOpPMANYECKOro NLa - PUanabl U NpeacTaBUTeNbCTBA.

OpraH lopnany4eckoro nmua - 3To NpaBoBOV TepMUH, 0603HaYaLWMI NNL0

(e AMHONINYHBIN OpraH) Uan rpynny Auu (KonanervasbHbIA OpraH), NnpencTaBasowmnx
WHTepecChl IDPUANYECKOro anua B OTHOLWEHUAX € apyrumu cybbektamm npasa 6es
creuunasnbHbIX Ha TO ynoaHoMou4unn (6e3 goBepeHHoCTH) [2].

B cootBeTCcTBUM CO CT. 53 K P® nMeHHO 4Yepes3 CBOW OpraHbl opngn4yeckoe nmuo
npuobpeTaeT npaBa U NpMHUMaeT Ha ceba obs3aHHOCTK. [M0O3TOMY AENCTBUS OpraHa
paccMaTpUBAlOTCA KaK OeNCTBUA CaMOro lpuanyeckoro amua.

FOpnanyeckoe NLIO MOXXET MMETb Kak OAWH opraH (OMpPeKTop, MpaBfieHne u T.M.), Tak n
HECKOJIbKO OJIHOBPEMEHHO (HanpuMep, AUPEKTOP N AMPEKLIVS, NMpaBaeHne n
npeacenaTtesb NpaBnaeHUs), NpUYemM oHM MOryT BbITb U € AUHONNYHBIMN, U
KonnernanbHbiMU. OpraHbl MOryT Ha3HaA4YaTbCSH, €CAM Y PUANYECKOro NMLa
€0VHCTBEHHbIN yYpeanTesb, Un n3bnpaTbCs, eCiM YH4aCTHUKOB (y4ypeauTenen)
HECKOJIbKO.

MpaBa 1 0683aHHOCTN ON1S LOPUANYECKOro InLa MOoryT npnobpeTaTb ero
npeacTtaBuTenu, 4eNCTBYOLWNE HAa OCHOBE NOBEPEHHOCTU, BblAaBaeMolr opraHaMu
topuanyeckKoro nauua.

KOpnonyeckoe MU0 MOXXET UCMbITbIBATb I'IOTpe6HOCTb B MOCTOAHHOM COBepLUeHUN
Kakux-nnbo gencrtemnm 3a npenesamMmy CBOEro OCHOBHONro MecTa HaxoxaeHusd. C 3TOWN



Lenblo OHO BlrpaBe co3aaTb B APYyroMm Mmecte ceoe ob6ocobneHHoe nogpasaneneHne B snge
npencrtaBnuTeNnbCTBa UNK dunmana.

NWHonBugyannsaymsa opnagn4eckoro anda, T.e. ero BblaesieHme n3 Maccbl BCex apyrmnx
opraH|/|3aLu/||7|, ocyLlecTBNdeTCd nyTeM ornpeaesieHnd ero MECTOHaxoXaeHna n
npmnceBoeHmMAa eMmy HamnMeHoOBaHWA.

MecCTo HaxoXXOeHUs IpPUANYEeCKOro anua onpeanenseTcsa MecToM ero rocy4apCcTBEHHOW
perncrtpaynmn, ecaiv B COOTBETCTBUM C 3aKOHOM B y4YpeanTesibHbIX LOKYMEHTaxX
IOPUOANYECKOro IMua He YyCTaHOoBNEHO UHoe (M. 2 cT. 54 TK PO).

KOHKpEeTHbIN agpec opnan4yeckoro nua ykasbliBaeTCs B yCTaBe UM yu4peanTesibHOM
[OroBope 1, Kak npasunJo, NpMBsA3aH K MeCTy HaXxoXXOEeHUS ero NoCTOAHHO
aencTeytoulero opraHa. OnpegesieHMe TOYHON0 MecTa HaXoXXAEHUS PNONYECKOro nnua
Ba)XHO [OJ19 NPaBUJIbHOIM0 NPUMEHEHNSA K HEMY aKTOB MeCTHbIX OpPraHoB BJ1aCTH,
npenbsaBaeHNA NCKOB, NCMNOJIHEHUSA B OTHOWEHUN Hero 06a3aTtenbCTB (CT. 316 TK PD) n
pelleHnsa MHOrMxX Opyrux Bonpocos.

HanmeHoBaHMe pUANYECcKoro nnua o06sa3aTeslbHO A0/IXKHO BKJOYaTb B cebsi ykasaHue
Ha ero opraHM3aLnoHHO-NPaBOBYO hopMy. BCce HEKOMMEpPYECKNE, @ TaKXKe HEKOTOpPbIe
KOMMepYeckue opraHusaunm (HanpuMep, yHUTapHble NpeanpusaTus, UHBECTULIMOHHBIE 1
4YeKOBbl€ MHBECTULUMOHHbIE (QOHObI) AO/KHbI BKJIlOYaTb B CBOE Ha3BaHME Takxe
yKa3aHune Ha XxapakTep AessTeNIbHOCTH.

HeobxoanmMo NMHAMBUAYANN3NPOBATb HE TONLKO OPUANYECKOE INLLO, HO N ero
npoaykuuio (ToBapsl, paboThl, ycayrun). Beab ogHW 1 Te XKe BUabl TOBAPOB MOryT
BbIMYyCKATbCS MHOMMMW OpraHm3aumsamm. 4ns Toro, 4Tobbl NX pa3finyaTb, UCMOJb3YHOTCS
NMPON3BOACTBEHHbIE MAapPKW, TOBAPHbIE 3HAKN U HAVUMEHOBAHNSA MECT NMPOUCXOXKIAEHUS
TOBapOB.

OTHOLWEHNS, CBA3aHHbIE C OCYLLECTBAEHNEM NPpeanpUHNMATENbCKON AEeATENbHOCTMH,
COCTaBASAT OAHY U3 rpynn OTHOLWIEHNI, BXOAALWMX B NpegMeT npeanpuHMMaTenbCKOro
npaBa. CybbekTbl NpeanpuHUMaTeIbCKUX NPAaBOOTHOLWIEHWI - 3TO KOHKPETHbIE
YYaCTHUKN, CTOPOHbI MPaBOOTHOLLEHWS, HagdeNneHHble 0653aHHOCTAMKM U MpaBaMu B
chepe X039MCTBOBaAHUS.

BcsAkuin cybbekT npeanpuHUMaTesibCKOro NnpaBa Ao/H»KeH obnagaTb COBOKYMHOCTbIO
NPU3HaKOB:

1) nernTmMaumna nocpeacTBOM roCyNapCTBEHHOM permcTpaunm cybbLeKTos;



2) Han4me X039MCTBEHHOW CaMOCTOATEIbHOCTU;

3) Hann4ne 060cob1IEHHOr0 NMMYLLLECTBA, KaK 9KOHOMUYECKO 6a3bl /1 OCYLLEeCTB/IEHUS
npeanpuUHUMaTeNIbCKON AeAaTeNbHOCTY;

4) caMoCToATesIbHasA MMyLLEeCTBEHHas OTBETCTBEHHOCTb 3a HapyLLUeHne CBOUX
obsazaHHOCTEeNn n 0693aTeNbCTB.

NMeHHO 3TV NpU3HaKn 1 oTAMYaloT npeanpuHuMaTensa oT APYrux y4acTHUKOB
npegnpuHMMaTenbCcKoro npasa. (MpunoxeHue 1)

3aKoHHag nernTuMaumnsa HeBo3MoXXHa 6e3 nonyyeHmsa ctaTyca npegnpuHuMaTens,
KOTopbln NpnobpeTaeTcs B pe3ysbTaTe rocyfapCTBEHHON perncTpaumm B KayecTse
npegnpuHnmatens (cT. 2, 23, 51 K P®). B HacToALwee BpeMs rocygapcTBeHHas
perncrtpaums ocywecTtsniseTcsa Ha ocHoBaHuUy @3 PO o1 8 aBrycta 2001 r. Ne129-03 «O
rocyfapCTBEHHON perncrtpaumn npuanvyeckmnx AL v UHOUBMAyaabHbIX
npegnpuHnMaTenen»[3l.

Cnepyrowmnin npnsHak cybbekTa NnpeanpuHMMaTenbCKOro npasa - 3TO Haanyme
o6ocobneHHOro nmyuiecTBa.

CT. 8 KoHCTUTYUMMn PO gonyckaeT B Hallei cTpaHe Takue hopMbl COBCTBEHHOCTU, Kak
YyacTHas, rocyapCTBeHHas, MyHULUUNaabHas U UHble popMbl COOCTBEHHOCTU[4].

B ycnoBusiX pbIHOYHOM 3KOHOMUKMN Hanbosiee 6onbLIOE 3HAYEHNE MMEET YacTHas
COBCTBEHHOCTbL, KAKOBOW ABMSETCA COOCTBEHHOCTb rpakaaH v ropnandeckmx nuu. Ha
H6a3e YyacTHom COBCTBEHHOCTN AENCTBYET OCHOBHAsA Macca X03aNCTBYOWNX CybbeKTOB B
Hallen cTpaHe. YacTHbIM coO6CTBEHHUK CBOBOOHO pacnops)KaeTCcs CBOUM MMYLLLECTBOM,
nMmeeT Hanbonee NoNMHYI UMYLLECTBEHHYIO CaMOCTOATENbHOCTL B
npeonpuHNMaTEeNbCKON OEeATENbHOCTU.

Takylo 0eaTenbHOCTb rpakaaHe BeayT B Ka4eCTBe UHAMBUAYAIbHbIX
npeanpuHnMaTenen nmbo nytem codgaHuna npeanpusaTuin. Obnagas MMyLLIECTBOM Ha
npase COBCTBEHHOCTN, OHN MMEIOT LLUNPOKYHO XO3ANCTBEHHYIO CAaMOCTOSATENIbHOCTb[5].

Ho ocylwiecTBneHne npeanpuHUMaTeNbCKOM AeaTeNlbHOCTN He npeanonaraeTt
o06sa3aTeNbHOro NCNONbL30BaHNA COOCTBEHHOIO nMyLlecTBa npeanpuHuMaTtens. WHbiMum
c/ioBaMu, oNnsa BefeHnsa npeanpuHMMaTeIbCKonN (XO3AMCTBEHHON) OeATeNIbHOCTH
NpPaBoOBON TUTYJ UMYLLECTBa MMeeT BTOPOCTeneHHoe 3HavyeHune[6].



Ob6ocobneHHee NMyLLLECTBO SBASETCA OCHOBOW U AN CAMOCTOATEIbHON NMYLLECTBEHHOW
OTBETCTBEHHOCTU npefnpuHnMmaTens. NMpn3Hak CaMoCTOATEIbHOW UMYLLLECTBEHHON
OTBETCTBEHHOCTW O3Ha4YaeT, YTo npennpuHnMmaTenn (MHAUBUAYyasbHble
npeonpuHNMaTenn N lpungnyeckmne anua) oTeevatoT caMmum No ceonm obsasatTenbCcTBaMm
BCEM NpUHagNeXalwmm UM nMyLLecTBoMm (CT. 24, 56 TK PO®) nepen KOHTpareHTamMm un
rocyaapcTBOM. pa>kgaHCKMnM Koaekc PO npeaycMmaTpmBaeT MOJIHYO NUMYLLLECTBEHHYIO
OTBETCTBEHHOCTb JINL, 3aHUMAIOLWLUXCA NpeanpPUHUMaTENIbCKON AesATesIbHOCThbIO.

MpeanpuHMMaTENIbCKasi OTBETCTBEHHOCTb Bblipa)kaeTCs B BO3MELLLeHUN YObITKOB NN B
ynnaTe WwTpadoB N HEYCTOEK 3a HapyLlleHne CBouX 06sa3aTenbCTB.

B cooTBeTCcTBMM cO cTaTben 50 NK PO Bce opngnveckme amua MoryT co3gaBaTbCs
TOJIbKO B TOM OpraHmM3aulMoOHHO-NMPaBoBOn hopMe, KOTopas NpeaycMoTpPEHa 3aKOHOM.

B 3aBUCMMOCTN OT OCHOBHOW LeNn OeaTeNbHOCTH ropunandeckme Jnua nogpas3fendaroTcs
Ha KOMMep4ecKne n HeEKoMmMmep4eckKmne.

KoMMep4ecKol opraHusaLmnen aBaseTcsa opuandeckoe nLo, KoTopoe npecnenyer
n3ssie4eHne (NosayyeHune) NnpmbbIIN B KAaYeCTBE OCHOBHOW Lie/In CBOel AesATeNbHOCTM.

HekomMmMep4eckon opraHm3aumen aBnseTcs opraHnsayns, Kotopas He nMeeT
n3BaevyeHme npmbbiiv B Ka4eCcTBe OCHOBHOW LeSIN CBOEN AEeATENbHOCTU U He
pacnpenenseT NnoayvYeHHy npmubbiib Mexay ydacTHUKamm (n. 1 cT. 2 depgepasbHOro
3aKoHa «O HEKOMMEpPYECKMX opraHmsaumnax») [7].

ITO poenieHne He BroJIHe onpenesieHo U B KaKOW-TO cTerneHn ycnoBHO. NMyHKT 1 ctaTbn 50
'K PO BbloenseT KoMmMmep4yeckme opraHmsaumm no AByM ripusHakaMm: OCHOBHas Lesb -
n3ssiedeHne Npubbiav; Npaso pacnpenenaTb MoJy4YeHHY npubbiib Mexay CBOUMU
y4YaCTHUKaMWU.

HekoMmMepyeckne opraHusaumnm ToxKe MOryT u3BnekaTb Npubblib, HO HE B Ka4YecTBe
OCHOBHOW LeNn AesTeNbHOCTU, U, KpOMe TOro, He BNpaBe ee AeNTb MeXAy CBOMMU
yneHaMmm. OHN MOryT €e UCMO0JIb30BaTb TOJIbKO Ha Lefin, COOTBETCTBYOLWME UX YCTaBHbIM
3aja4vam.

Ho Tak Kak orpaHM4YnTb OCHOBHYIO LieSb AeATeNbHOCTM OT HEOCHOBHOM BbiBaeT
[OBOJIbHO 3aTPYAHUTENbLHO, MOCKOJIbKY 34€Ch BO3MOXHbLI 06X0AHbIE NYTU N KaMyDNIsXK
(o4Ha Lenb MOXXeT cneunasbHO NPUKPLIBaTb APYryl) KPUTEPUIA 3TOT OKa3biBaeTCA
BeCbMa HeonpeaesieHHbIM.



Henb3s pasrpaHnynTb KOMMeEpPYECKNEe N HEKOMMEpPYECKNE opraHn3aunm n rno npmsHaky
Hanymsa obien n cneumasbHOM NPaBOCMOCOOHOCTU, MOCKOJIbKY 1 KOMMepYeckune
opraHusaummn nHorpa obnapnatoT He obuwen, a cneynanbHON NPaBOCNOCOOHOCTbLIO.

3 BbllWeCKa3aHHOro MOXKHO CAenaTb BbIBOZ, YTO MOJIHOE pasAesieHne puanyeckmnx nuL
Ha KOMMEpPYeCKne 1 HEKOMMEpPYECKMEe OpraHn3aumm NpoBecTn He yaaeTCs, ecn
paccMaTpuBaTb UX KakK CybObeKTbl NpeanpuHMMaTeNIbCKOro npaBsa.

depepanbHbI 3aKOH «O BHECEHUN N3MEHEHWNI B rNaBy 4 4acTu nepson Mpa>kgaHCKOro
Kofekca Poccnnckon denepaun n 0 NpU3HaHUN YTPATUBLLUNMU CUNY OTAEJbHbIX
MoOJIOXKEHUW 3aKoHo4aTeNlbHbIX akTOB Poccunckon ®epepaunm» ot 05.05.2014 N 99-03 B
pen. ot 03.07.2016 ykasan nepeyeHb KOMMepYECKUX opraHnsaynin. KOpnanyeckme nmua,
ABNSAIOWMNECH KOMMEPYECKNMUN OpraHm3aunsaMmn, MoryT co3faBaTbhCs B OpraHn3aLMoHHO-
NpaBoOBbIX (POPMaxX XO3ANCTBEHHbIX TOBapPULLECTB N 06LLEeCTB, KpeCTbAHCKNX
((bepmMepCKmX) XO39NCTB, XO3ANCTBEHHbIX MAapTHEPCTB, NMPON3BOACTBEHHbIX
KoONnepaTUBOB, FOCYAAaPCTBEHHbIX N MYHULUUNANbHbLIX YHUTApHbLIX NpeanpusaTtui [8].

Ob6LLEeCTBEHHbIN XapaKTep OeATeNbHOCTU - F1aBHas 0COBEHHOCTb HEKOMMEPYECKUX
opraHu3auuin, oTMYaLWas Nx oT APYrnX X039NCTBYOLLNX CYyObEKTOB.

[eaTenbHOCTb KaX4oro n3 BUA0B HEKOMMEPYECKUX OpraHnu3aunin ONOJAHUTENIbHO
perynmpyeTcs cneunanbHbiM 3aKOHOAATEIbCTBOM.

HekomMmmep4eckne opraHm3aumm MOryT CO34aBaTbCA A9 AOCTUXKEHUSA COLMAbHbIX,
BnaroTBOpUTENbHbLIX, KYJIbTYPHbIX, 0bpa3oBaTesibHbIX, HAay4YHbIX N YyNPaBIeHYECKUX
Lenen, B LLeNnsiX oXpaHbl 340P0BbA Fpa>kAaH, pa3BnuTmna GU3NYeckon KynbTypbl N CMoOpTa,
YOO0BJIETBOPEHNSA OYXOBHbIX U UHbIX HEMaTEpPUasibHbIX NOTPEOHOCTEN rpakaaH, 3alnTbl
nMpaB, 3aKOHHbIX MHTEPECOB rpakaaH 1 opraHmn3aumni, pa3peLleHns Crnopos n
KOH(JINKTOB, OKa3aHUS IOPNONYECKON MOMOLLN, @ TaKXe B UHbIX LleNnsX, HarnpaBieHHbIX
Ha OOCTM>XXeHne obLlecTBEeHHbIX bnar.

HekoMMep4yecKkne opraHm3aunm MoryT oCyLWeCcTBAATb NpeanpuHnuMaTebCKyo
O0EATENIbHOCTb JINWb MOCTOJIbKY, MOCKOJIbKY 3TO CNYXXUT OOCTUXEHWIO uenen, pain
KOTOPbIX OHWN CO3aaHbl, N COOTBETCTBYIOLLYIO 3TUM LUENAM.

FOpuanyeckme nuua, SBAsSOLMECS HEKOMMEPYECKNMM OpraHn3aumnamMm, MmoryT
C034aBaTbCs B OPraHM3aLMOHHO-NPaBOBbLIX (DOpPMax:

1) ﬂOTpe6VITeJ1bCKVIX KoornepatTmBoB, K KOTOPbIM OTHOCATCHA, B TOM Hncsie XXNJinwHble,
XKNITNLWHO-CTPpOUNTEJIbHbIE N MapPa>XHble KOOMepaTumBbl, CagoBoa4YeckKmne, oropogHnN4yeckmne



N navHble NoTpebuTenbckme KoonepaTuBbl, 00LLECTBa B3aMMHOI0 CTPaxoBaHuUS,
KpeaouTHble KoornepaTuBbl, OHAbI MPOKaTa, CeNIbCKOX03NCTBEHHbIe MoTpebuTenbsckne
KoonepaTuBbl;

2) 0bLeCTBEHHbIX OpraHmn3aunin, K KOTOPbIM OTHOCATCS, B TOM 4YuCe NMoJINTUYecKmne
napTun 1 co3flaHHble B KaYeCcTBe Ipuanyecknx nmu npoheccnoHasibHble CO3bl
(npodhcoto3Hble opraHmnsaunmn), obecTBeHHbIE ABUXEHNSA, OpraHbl 00LWeCcTBEHHON
caMoOenTeNbHOCTU, TeppuUTopmabHblie 0B EeCTBEHHbIE CaMOyMNpaB/IEHNS;

3) accoumaumm (Co30B), K KOTOPbIM OTHOCATCS, B TOM YUCJ1e HEKOMMEpYeCcKue
napTHepCTBa, CaMoperyanpyemble opraHnsaunn, obbeanHeHns pabotonatenen,
obbeanHeHna NpodeccrnoHasbHbIX COO30B, KOOMNEPATMBOB U 00LLECTBEHHbIX
OpraHmM3aumnn, TOProBo-NPOMbILLIEHHbIE, HOTapuasibHbie N alBOKAaTCKNE NanaThbl;

4) TOBapuwecTB CO6CTBEHHUKOB HEOABUXUMOCTU, K KOTOPbIM OTHOCATCA, B TOM HYucie
TOoBapuiecTBa COBCTBEHHUKOB XKWJbS;

5) Ka3za4dbunx obLEeCcTB, BHECEHHbIX B FOCYAapPCTBEHHbIN peecTp Ka3avbux obLlecTs B
Poccuinckonm depepaunu;

6) OOLLH KOPEHHbIX MafloYnCIeHHbIX HapoaoB Poccuinckon denepaunu;

7) GOHOO0B, K KOTOPbIM OTHOCATCS, B TOM 4ucse obuiecTBeHHble u 6aroTesopuTesibHbIE
poHAbI;

8) yuypexxaeHUi, K KOTOPbIM OTHOCATCS FOCYJapPCTBEHHbIE y4YpeXAeHus (B TOM 4yucne
rocyapCTBEHHbIE aKaJeEMUN HayK), MyHUUMUNANbHbIE YHYPEXAEHNSA N YAaCTHbIe (B TOM
yucne obLeCcTBEHHbIE) yUYpeXxaeHUs;

9) aBTOHOMHbIX HEKOMMEPYECKNX OpraHu3auunn;
10) pennrnosHeix opraHusayum;
11) ny6amM4HO-NpaBOBbIX KOMMNAHUN[9].

HekoMmMep4yeckme opraHn3aumm MOryT OCyLLEeCTBAATb MPUHOCSLLYI0 A0X0[,
neaTeNbHOCTb, €C/ZIM 3TO NPeAyCMOTPEHO UX YyCTaBaMU, JIWLLb NOCTOJIbKY, MOCKOJIbKY 3TO
CNY>XXUT OOCTUXKEHUIO Lienen, paan KOTopbiX OHW CO34aHbl, U €C/IN 3TO COOTBETCTBYET
TaKUM LLeNsMm.

Kpome Toro, pefepaibHbIM 3aKOHOAATENbCTBOM MOryT NpeaycMaTpuUBaTbLCA NHbIE
hopMbl HEKOMMeEpYeCKUX opraHmsaumnn. B Poccnmnckon depgepaunn 4enCTBYIOT



obLlepoccnnckme, MexxpermoHasbHble, permoHasibHble, MECTHbIE 06LLEeCTBEHHbIE
HEeKoOMMepYecKune opraHmsaumnu.

TakOoBbI MPU3HAKKN N BUAbLI IOPUANYECKUX L KaK CYOBbEKTOB NMpeanpuHUMaTEeNbCKOr 0
npaea.

1.2 JlermTuMauua feATesIbHOCTU IOPUAUNYECKOro simua

Co3paHue ropnandeckoro Jnmua o3Ha4daeT nodsjieHme HoBoro Cy6'beKTa npasa,
nMerLiero BO3MO>XXHOCTb CcoBepLUaTb lOPpNONYECKN 3Ha4YNMble ONEenCcTBUA N HECTK
nMmywecTBeHHY OTBETCTBEHHOCTb MO CBOM oba3aTenbCcTBaM.

C Te4yeHneM BPEMEHMN B OEATENbHOCTU IOPUONYECKOro nua Uin NHANBUAYabHOIro
npeonpuHMMaTenst BO3MOXHbI CYLLLIECTBEHHbIE U3MEHEHMS, @ 3TO, B CBOK o4Yepelb,
MOXKeT noTpeboBaTb N3MEHEHUI NPABOBbLIX 3/IEMEHTOB XapaKTEPUCTUKN IOPUANYECKOT O
nMua Wi NHAMBUAYaIbHOro NpeanpuHuMaTens (HanpuMmep, U3SMeHeHne pasMepa
yCTaBHOro KkanmTtana, obpa3soBaHne puananos lopnanydeckoro nmua). Hanpumep,
npekpalleHne neaTesnbHOCTU IPUANYECKOro NMLUa B CBA3M C ero IMKBuaaumen nin
peopraHn3aunen ABnseTCa puandyeckum GakToMm, BJEKYLLMM MPaBoOBbIe MOCNeaCcTBUS
A1 MHOTMX YY4aCTHUKOB NMpeanpuHMMaTeNbCKOro npaBa, Tak Win MHa4vye CBA3aHHbIX C
IOPUANYECKUM JINLOM, MPEKPATUBLLUMM CBOE CylLlecTBOBaHMe. MNpekpalleHne
neATeNbHOCTN P1U3M4eCcKoro Nmua B Ka4ecTBe MHAMBUAYAIbHOrO NpeanpuHUMaTens
TaK>Xe BJieYeT N3MEHEHUNS B CUCTEME NMYLLLECTBEHHbIX OTHOLLEHUA, CYOBEKTOM KOTOPbIX
OH 6bi.

N3 ckasaHHOro BUAHO, Kakoe bosibLoe 3HaYeHe nMeeT YeTKoe onpeaesieHne n
omumanbHasa ukcauma nepevyncrieHHbIX MOMEHTOB Yepes npouenypy
rocyfapCTBEHHON perucrtpaumu.

FocypnapcTBEHHas permcrpaunsa npecnenyeT Lenm yyeTa n KOHTPOsIst AeaTeslbHOCTH
npeaonpuHUMaTeNen, B TOM YACJIE€ KOHTPOIA yraaTbl HanoroB 1 c6opoB B O104KeTbl 1
BHeOIOO)KEeTHbIe POHbI, @ TaKXXe NoJlyYeHUs CBeAeHUN CTaTUCTUYECKOro y4yeTa As
OCYLLECTB/IEHNS MEpP PeryampoBaHns SKOHOMUKW, NPeAOCTaBJ/IEHUS BCEM YYaCTHUKAM
rpakaaHckoro obopoTa MHGOPMaLIUK O 3aperncTpupoBaHHbIX cybbekTax
npeaonpuHUMaTeNbCTBA.

FocynapcTBEHHAA PErucTpaumsa OCHOBbIBAETCS Ha NpUHUMNaxX Ny6anyHoCcTy,
NOCTOBEPHOCTN, KOHCTUTYTUBHOIO 3HAYEHUS perncTpaunn.



MpuHUMN NY6NYHOCTN O3HaYaeT, YTO CBeAEHMUS, CoAep KaLLMecs B roCcy1apCTBEHHOM
peecTpe, 06WenoCTyNHbI.

MPUHUNN 4OCTOBEPHOCTM 03HAYaEeT, YTO 3aNUCK B rOCYyJapCTBEHHOM peecTpe
NPU3HaTCSA A0CTOBEPHbIMU. OHM MOryT ObITb OCMOPEHbI B CyaebHOM nopsake, HO A0
NPUHATUA cyaebHoro pelieHns 06 nx 3MeHeHUN UaN A0 N3MEHEHUS NX MO PELLUEHMIo
CaMoro perncTpupyrLLero opraHa 4OoCTOBEPHOCTb 3aMNncu B peecTpe He MOXXET ObiTb
noABeprHyTa COMHEHMIO.

MPUHUNM KOHCTUTYTUBHOIO 3HAaYE€HUA PerncTpaumm o3HavyaeT, 4To nLo npuobpeTtaeT
CTATYC MHAVBMAYANIbHOIO NMpeanpuHMMaTENs UAN LOPUANYECKOrO MLUA TOJIbKO Ha
OCHOBE roCyapCTBEHHOM perncTpauunm.

FocypapCTBEHHAsA pernucTpaumns pnanveckmux amL oCcyuecTBnseTcs Ha OCHOBAHNM
depepanbHOro 3akoHa ot 08 aBrycta 2001 roga Ne 129-®d3 «O rocyaapCTBEHHOMN
perncrTpaymnm lopnanyeckux amy n MHOUBUAYya bHbIX NpegnpuHuMaTenen»[10].

3aKOH NMpeanncbiBaeT roCcyapCTBEHHYIO PErncTpaLmio npaBoobpasyoLmx 1
npaBonpeKpaLllaloLwmx (akToB B NpoLecce co3faHuns, 4eaTeNbHOCTU U NpeKpaLleHns
IOPUONYECKUX JINL,.

NcyepnbiBatowm nepevyeHb nogiexalwmx rocyaapCTBeHHON perncrpaummn
06CcTOATENLCTB AAETCA B COOTBETCTBYIOLWMX MNaBax 3akoHa: «[ocygapCcTBEHHas
perncrtpauns rpnondecknx amy npm nx cosgaHnm» (1V), «frocypapcreeHHas
perncrtpaumns rpnon4yecknx ny, cosgaBaeMblix nyTem peopraHusauunm» (V),
«["ocypapcTBeHHas perncrpaunsa nameHeHnn, BHOCUMbIX B y4YpeaunTesibHble LOKYMEHTbI
IOPUANYECKOro nua, 1 BHeCeHUE N3MEHEHNI B CBEAEHUSA O IOPUANYECKOM NnLe,
copep>xawmecs B rocygapcteseHHoM peectpe» (VI), «FfocymapcTBeHHasa perncrpaumns
IOpNOnNYecKoro inua B CBA3W C ero ankemngaumnen» (VIN).

CtaTbsa 9 3aKoHa O rocyapCTBEHHOM perncTpaunm onpenenseT Nnopaaok
npeacTaBNeHUsa JOKYMEHTOB B PerucTpupyoLwmim opraH n npegycMmaTpmsaeT Tpu
cnocoba npencTaBsieHNs OOKYMEHTOB: 1) HenocpeACTBEHHO 3aaBUTENEM; 2) MOYTOBbIM
OTrnpaBsieHMEM C 00bABNEHHOW LEHHOCTbLIO N ONUCLIO BNOXXEHUS; 3) B hopme
3J/IEKTPOHHbIX LOKYMEHTOB C UCMOJIb30BaHUEM NHPOPMaLMOHHO-
TENEeKOMMYHUKALMOHHbIX ceTen obLero nosb30BaHns, B TOM Yucne cetn NHTepHer.

Pernctpupyoouwmn opraH 0653aH 3aUKCUPOBATh NoANEXallne rocy4apCTBEHHOMN
pervcTpaunm akTbl B CPOK He Bonee NATN AHEN CO AHSA NpeacTaB/ieHNs JOKYMEHTOB
YNOJIHOMOYEHHbIM JINLIOM.



Mpn rocygapCTBEHHOW perncTpaumm co3gaBaemMoro puamn4yeckoro amua B
PErncTPUPYHOLMA OpraH NpeacTaBAsoTCS:

a) nognncaHHoe 3asaBuUTeNIeM 3aaBJieHne o Focy,ﬂ,apCTBeHHOVI pernctpaunu,

6) pelueHne o co3naHNn LPUONYECKOro LA B BUAE NPOTOKOJIA, A40roBOpa WU MHOTO
JIOKYMeHTa B COOTBETCTBUU C 3aKOHOAATENLCTBOM Poccuinckonn ®enepaumn,

B) yupeauTesibHble JOKYMEHThI OPUANYECKOro NnLa B ABYX dK3eMnaapax (B ciyyae
npencTaB/IieHUs JOKYMEHTOB HErMocpeACcTBEHHO UM NOYTOBLIM OTNPaBAeHNEM), OAMNH 13
KOTOPbIX C OTMETKON PEerncTpupyoLero opraHa Bo3BpallaeTcs 3as8BUTeNto.

) BbIMUCKa U3 peecCTpa MHOCTPaHHbIX PpNANYECKUX JINL, COOTBeTCTByFOLLI,eVI CTpPaHbI
nponcxoxageHna nnn nHoe paBHoeE Mo }OpI/I,EI,VI‘-IeCKOVI cnne noKa3aTeJIbCTBO
ropngn4eckoro ctatyca MHOCTpPaHHOIo opnan4deckoro snuda - ydpeagnTtens,

0) nokyMeHT 06 ynnaTe rocyfapCTBEHHOW MOLUJINHBI.

[laTon npencTaB/eHNS LOKYMEHTOB MPU OCYLLECTBIEHUN FrOCYAapCTBEHHON
perncTpaunm ABNAeTCsa AeHb X MOAyYeHUa PerncTpmpyoLmnMM opraHom, Npm 3TOM
3a8BUTESIIO BbIAAETCSA Pacrnmcka B NOJyYeHUN AOKYMEHTOB C YKa3aHMeM MnepeyHsa n AaThbl
NX MOJIyHeHUS.

BTopbIM 06 bEKTUBHLIM 3/1IEMEHTOM FOCYAAPCTBEHHOW perncTpaunm opnanyeckoro amua
ABJIAETCA MECTO OCYLLeCTBJIEHUA 3TOro KOHCTUTYTUBHOIO akTa. B cooTBeTCcTBUNK C N.2
CT.54 TK PO MeCcTo HaxoXX4eHnNa lopnanyeckoro Junua onpenensaeTca MecToMm ero
rocyfiapCTBEHHOW perncTpaunn. MecTo rocygapCTBEHHOW perncrpaunm 3akoH
CBA3bIBAE€T C MECTOM HaXOXXAEHNSA MOCTOAHHO OEeNCTBYIOLEro UCNOJIHNTESIbHOr0 OpraHa
IOPUANYECKOro inua, a ecqiv Takow opraH OTCYTCTBYET, TO MO MeCTY HaxX0XOEeHUNA NHOIo
opraHa wian nnua, nMmeuwero npaso 6e3 [OBEpPEeHHOCTU OENCTBOBATbL OT UMEHMU
OpuanYecKoro nmua.

BMmecTe ¢ TeM cnenyeT yu4nTbiBaTb, YTO 3aKOH B COOTBETCTBUM C Ha3BaHHOMW cTaTben K
P® ponyckaeT M3bATME M3 3TOr0 npaBwuia, npenycMaTpumBas, 4To yudpeanTesibHbIMU
OOKYyMeHTaMun obLiecTBa MECTOM ero HaxoXXAeHnsa MoXeT ObITb onpeaesieHo MecTo
MOCTOSAHHOIM0 HaXOXXAEHNS OpraHoB yrnpasaeHns obuiecTsa nam oCHOBHOE MeCTO ero
neaTeNnbHOCTHU.

OTKa3 B rocylapCTBEHHOW perncTpaunm oonyckaeTcsa B ciy4vae:



a) HenpeacTaB/ieHUs 3as8BUTENIEM HEOOXOANUMbIX 018 FOCy4apCTBEHHON perncTpaumm
NOKYMEHTOB;

6) NnpeacTaBneHNs JOKYMEHTOB B HEHAAEXALUMA PErNCTPUPYIOLLNA OpraH;

B) NpPeAyCMOTPEHHOM MYHKTOM 2 cTaTby 20 (€Ccqn perncTpupyroLnini opraH BHOCUT B
€VHbIN roCy4AapPCTBEHHbINA peecTp puandYeckux auL 3anmcb 0 TOM, 4TO Lopuanyeckoe
JINLL0 HAaXOAUTCA B NMpoL.ecce NMKBUOALNN);

r) HecobnaeHWs HOTapuaibHOM POPMbl NPeaCcTaBAAEMbIX LOKYMEHTOB B C/ly4asnXx, eCcn
Takas oopma obsA3aTesnibHa B COOTBETCTBUU C hegepasibHbIMUN 3aKOHaAMU;

4) noanuncaHmns HeyrnoJiIHOMO4Y€HHbIM JINLUOM 3adaBNeHNA O Focy,ﬂ,apCTBEHHOM
pernctpaunnm Nan 3adBieHnNa o BHeCeEHUN N3MEHEeHUN B CBeAEHNSA O opnan4yeckom inunue,
cogepXxawmecda B eAMHOM rocynapCrtBeHHOM peecTpe ropngndyecknx anu,;

€) BbiIxo4a y4acTHMKOB obuiecTBa C OrpaHM4YeHHOM OTBETCTBEHHOCTbIO 13 obuwecTBa, B
pe3ysbTaTe KOTOPOro B 06LecTBe He OCTaeTCs HM OOHOIM0 Y4aCTHUKA, a TakXe Bbixo4a
€QWHCTBEHHOI0 y4acTHMKa obLlecTBa C OrpaHUYeHHOW OTBETCTBEHHOCTbLIO N3 00 EeCTBa;

»K) HECOOTBETCTBUA HAUMEHOBaHNSA pnan4eckoro Jinua Tpe6OBaHI/IFIM denepasnbHOro
3aKOHa,

1) Nony4YeHusa B COOTBETCTBUM C NOANYHKTOM "B" cTaTbun 21.2 HacToSaWwero
depepanbHOro 3akoHa OT heepasibHOro opraHa UCMoIHUTENIbHON BlIaCcTH,
ocylwiecTsasoLero yHKLMM No rocygapCcTBEHHON perncTpaumm npas Ha HeABMXUMOE
NMYLLLECTBO U CAENOK C HAM, NMHopMaunm o6 oTCyTCTBUN CBEAEHWU, MOATBEP K AAOLLNX
roCyaapCTBEHHYIO perncTpaunto nepexona npasa COBCTBEHHOCTN Ha NUMYLLIECTBEHHbIN
KOMIMJIEKC YHUTAPHOIro NpeanpuaTnusa Nam Ha NMyLeCcTBO YYpexxAeHUs, eCIN LOKYMEHT,
noATBEP>XOAOWMA roCcyAapCTBEHHYIO perncTpaunto nepexona npasa cCo6CTBEHHOCTUN Ha
NMYLLECTBEHHbIN KOMMAEKC YHUTAaPHOro NnpegnpuaTmns Uin Ha NMyLLLEeCTBO y4Ypex AeHUs,
He NpeacTaB/ieH 3aaBMUTENEM N0 COBCTBEHHON NHULMATUBE.

PelleHne 0 rocyfapCTBEHHON perncTpaumnm, NpMHATOE PErncTpUpyoLWmMM OpraHomMm,
SIBNAETCSA OCHOBAHNEM BHECEHUSI COOTBETCTBYHOLLEN 3aNNCK B FOCYaPCTBEHHbIA peecTp
topnanYeckux nuy. MoMeHTOM rocyAapCTBEHHOW perncTpaumnm Npu3HaeTcss BHECeHne
PErNCTPUPYIOLLMM OPraHOM COOTBETCTBYIOLLLEN 3aNUCK B FOCY0apPCTBEHHbIA peecTp.



1.3 NpekKkpaweHue AeATesSIbHOCTU U
HEeCOCTOATEJIbHOCTb IOpUANYeCcKOoro Juua

Jllobon npeanpuHMMaTesb paHO UK NMO34HO CTaJIKMBaeTCs C HeobXxoAMMOCTb
NNKBUANPOBATbL CBOE AeN0, HanpuMep, B CBA3M C YObITOYHOCTLIO NpeanpuHMMaTeNbCKON
0eATesIbHOCTU UK MPOCTO C He)XeJlaHMEeM AajibHenlero ocyLuecTB/eHNs
neaTenbHOCTU. JInkBUaaumna nogpasyMeBaeT npekpalleHne neaTenbHoCcTn cybbekTa
npeonpuHNMaTEeNbCKON AeaTenbHOCTU. K geATenbHOCTU oblecTBa C OrpaHNYeHHON
OTBETCTBEHHOCTbIO NMpUMeHATCA NpaBuna [ K PO, perynupylowimne nearenbHOCTb
IOPULANYECKUX NTNL, MOJIOXKEHUA peopraHnu3saumm n INKBULaLnn.

MoHATUE «peopraHn3aLs» 03HAYAET NMpeKpalleHne peopraHn3yemMoro puanyeckoro
ML C NepexonoMm ero npas 1 obsisaHHOCTeN K Apyrum nnuam[il].

Mpn peopraHnsaumm Bo3HMKAET BOMNPOC O NMpaBonpeemMcTBe, T.e. nepexoe npas v
0653aHHOCTEN Ha OCHOBaHMWN NepefaToOYHOro akTa uamn pasgenutensHoro 6anaHca.
NMopafoK Takoro rnepexona B 3aBMCUMOCTU OT (DOPMbI peopraHu3saumm opnondeckoro
nmua (cnmnaHue, npucoegnHeHne, pasgeneHmne, soigeneHne, npeobpasoBaHue)
yCcTaHoBJIeH B CT. 58 TK PO.

Mpouenypa NMMKBNOALUU IOPUONYECKOrO InLa pernamMmeHTupyeTca 'paXAaHCKUM
KogekcoM PO, depnepalibHbIM 3aKOHOM «O rocyfapCTBEHHON perncrtpaummn npnandeckmnx
VL, U UHOMBUAYaNbHbLIX NpeanpuHnMaTenen»[12].

JInkBnpgauma nogpasymMeBaeT npekpalieHmne geaTeNbHOCTU pUaAnNYeCcKoro nua B
KavyecTBe cybbekTa npeanpuHnMaTenbCKoro npaea. JInkBugayns MoxxeT bbiTb
0o6poBOALHON NN NPUHYANTENbHOW. [JOOPOBOIbLHAA IMKBMNOALMNA COCTOUT U3
cnenyoLwmx 3TarnoB: Y4aCTHUKN MPUHUMAIOT pelleHne 0 JIMKBNOaunum nu HasHavyeHuu
JINKBUOALIMOHHOM KOMUCCUWN, KOMUCCUSA BeOeT AeATesIbHOCTb No nkemnaauum; B EMFPHOJI
BHOCATCSH 3anmMcun 0 NpeKpalleHnmn ropnanyeckoro nmuall3l].

MpuHYaUTEeNbHas NMMKBUAALMA OCYLLLECTBASETCS MO PeLleHnto Cyia B C/lydasix, ecnum: npu
co3aHuun obuiecTBa C OrpaHMYeHHOM OTBETCTBEHHOCTbIO HblIM AOMNYLLEHbI Fpybble
HapPYLLUEHUA 3aKOHa, HOCSLLIME HEeYCTPaHUMbIN XapaKTep; AesTe/lbHOCTb OCYLLEeCTBASETCS
6e3 nMueH3nKn; neaTenbHOCTb 3anpelleHa 3aKoHo4aTeNbCTBOM Poccuiickon denepaunu;
NeATeNbHOCTb OCYLLECTBASETCA C HEOAHOKPATHLIMU UV FPYOLIMU HAPYLLIEHUSIMU 3aKOHa
NN MHBIX NPaBOBbIX aKTOB.



MonoxxeHus CT. CT. 62 n 63 MK PO hakTn4eckn ycTaHaBIMBAKOT MOPALOK AENCTBUNA NO
NNKBUAAUMN OpraHm3aumnn: coobwmnTb 0 HavYasne NMKBMUAALMN B YNOJHOMOYEHHbIN
rocygapcTBeHHbIn opraH (PHC Poccum ¢ 1 niona 2002 r. BHOCUT 3anncum o0 Co3gaHun,
peopraHusaunm n nukengaunn komnaHum s EMPKOJ1) B TeveHne Tpex gHenm C MOMeHTa
MPUHATUSA peLleHnsa 0 JIMKBULAUNN; Y4aCTHUKU OO0/DKHbI Ha3HauYUTb JINKBULOALNOHHYO
KOMUCCUIO (TMKBMJaTopa) N yBeAOMUTb PEruCTPUPYOWNA OpraH 0 CO3gaHnn Takou
KoMunccuu. K He nepexoasaT NMoJHOMOYMSA NO yNpaBaeHUo genamMn opraHnsaumnn[lsl.

[anee npnMeHAOTCA NpaBuia, ycTaHOBJIEHHbIe CT. 63 K PO.

NonpobHee 0CTaHOBMMCA Ha TaKOM OCHOBaHUW NMPUHYANTENIbHOIO NMpeKpaLlleHns
0eATeNIbHOCTU IOPUANYECKOro InLa, KaK HECOCTOATENbHOCTL (6aHKPOTCTBO).
Mpouenypa baHKpoTCTBa onpenensetcsa ®epepasibHbIM 3aKOHOM «O HECOCTOATENIbHOCTH
(baHkpoTCcTBE)» OT 26.10.2002 roga Ne 127-03.

BaHKPOTCTBO — HECNOCOBHOCTbL MoracuTb COBCTBEHHbIE AOITN Nepen KpeamuTopamu u
ynaaTUTb 3a40/XKEHHOCTb B 6t04)KeT no Hasfloram n cbopam, MoXeT BbiTb YCTAHOBJIEHO
peweHnemM apbuTpa)KHOro cyzia Uanm rno AMYHOMY 3asiBJIEHUIO.

B 3ToM cny4ae peyb naet o 0obpoBosibHOM BbaHKpoTCcTBE. MNpu3HaHne 6aHKPOTCTBaA He
BCerna 3akaH4MBaeTCHA IMKBUAALUMNEN OpraHn3aumn. Bo3Mo)XHbl BapyiaHTbl BHELLHEro
ynpaB/ieHUS, MUPOBOIr0 COrslalleHnsa nnu HabnoaeHnsa. 3Tn npoueaypbl TakxXe
onpepnenseT apbutpaxkHbin cya. Mpoueanypa 6aHKpPOTCTBA MOXKET BbiTb Ha4YaTa Kak
pykoBoauTesnem, nmbo ydpegutenem, Tak 1 ero kpeantopamm, nnbo HanorosbiMu
opraHamMu n BHeb A )KeTHbIMU dOHOAMMN.

Ecnu peyb He nget o 0ob6poBOSILHOM BAHKPOTCTBE, 3TO BO3MOXHO B CJ/ly4ae, Kora
obuwasa cymMMa 3a0/KEeHHOCTU NpeBbilaeT CTOMMOCTb NpuHagiexallero emy
UMyLLecTBa U AO/DKHMK He NIaTUT No cBoMM obs3aTeNIbCTBaM B Te4eHne Tpex MecsaueB C
MOMeHTa HacTyrnJsieHUsa cpoka nnaTtexa. [locne Toro, Kak cyn npuMeT peLlueHune o
NPU3HaHNW IOPUANYEeCcKoro nnua 6aHKpPoOTOM, NpeblayLine peweHns cyna o B3bICKaHU
[0JIr0B NPUOCTaHAaBANBATCA. HM OAVH KpeanTop He MoxXeT obpallaTbCs C
TpeboBaHmeM 06 ynnaTte foJsira nHa4ve, Kak 4yepes obLecTBO KpeaAnTopoB. ApOUTpaKHbIN
cyn obs3aH paccMOTpeThb 3asBJieHne 0 baHKPOTCTBE B Te4YeHNe Tpex MecsaLeB CO AHSA
nogayun. PaccmoTpeHue gena MoxXeT OblTb 3a4ep>KaHo, HO Ha CPOK He bonee AByX
MecsLueB.

Mocne NpUHATUA pelleHns o 6aHKPOTCTBE, 40 BBEAEHMS BHELUHEro yrnpaBieHus,
apbuTpa)KkHbIN Cyd Ha3HavYaeT BPEMEHHOro ynpasastowero. KOpnanyeckoe nuLo,
npu3HaHHoe 6aHKPOTOM, NMPOAO/IHKAET YNpPaBAATbCA COOCTBEHHLIM PYKOBOACTBOM, HO C



OorpaHn4YeHnAaAMNn. 3TOT 3Tan Ha3blBaeTcHa HabnaeHnem.

Ha ocHoBaHuM pelleHns obuiero cobpaHmnsa KpeanTopos, apbuUTpPa>kHbIN Cya MOXKET
NMPUHATbL peLlleHne 0 Ha3Ha4YeHUN BHeLWHero ynpassaeHus. BHewHun ynpasnaowmin
Ha3Ha4vaeTCsa Ha CPoK A0 12 mecaueB 1 ero NoJIHOMO4YMA MOryT NpoAJieBaThCA eLe A0 6
Mecsues. C 3TOro MOMeHTa PyKOBOAUTEJIb IOPUANYECKOro NN OTCTPaHSAeTCsa OT
OOJDKHOCTU 1 nepefaeT BCO (PUHAHCOBYIO AOKYMEHTauMo, nevaTb, byxranTtepckyto n
HaJIOroBYyt OTHETHOCTb, MaTepualibHble LEeHHOCTU, UMeKLWecs B ero pacrops>xeHuu
BHewWHeMy yrnpaBnsowemy. Tenepb BCe aKTUBbI U UMYLLLECTBO HAaXOAATCA B ero
pacrnops»xeHnn. BHeWwHWn ynpasnsoLWwmn npu ocyLecTB/IeHUN CBOEn AeATesIbHOCTH
oTYMUTbIBaETCA nepen obwmm cobpaHmeM KpeanTopoB. Bce caenku, ocyulecTeiaseMble
BHELLUHUM ynpasasoLwWmMm, pasMmep KOTopbix rnpesbiwaeT 20 % OT CTOMMOCTU aKTUBOB
IOPUANYECKOro anua, NPoBOAATCA TONIbKO C pa3pelleHuns obuiero cobpaHmna KpeanTopos.
B 3TOT nepuoa npMocTaHaBAMBAOTCA BCE paHee NpuHATbIE peleHns 06
yhossneTBopeHnn TpeboBaHU, N HaKNagblBaeTCAd MOPATOPUA HA NHANBUAYAJIbHbIE
TpeboBaHMA KpeanTOpPOB.

Cyn Ha OCHOBaHWUM OTYETa BHELLUHEro ynpasastoLuLero n peweHnsa obuiero cobpaHums
KpeanTopoB MOXXEeT OTMEHUTb npouenypy 6aHKpPOTCTBA U Ha4YaTb pacyeTbl C
KpeantopaMun; 06bsSBUTb O0/HKHUKA BAHKPOTOM M HaYaTb KOHKYPCHOE Mpon3BoaCTBO;
nmbo NPUHSATbL PELLEHNE O MUPOBOM CorawleHnn. MmpoBoe coralleHne NpuHMMaeTcs
NPOCTbIM 6ONLLIMHCTBOM rOJI0OCOB Ha 0bLweM cobpaHum KpeanTopos B /060N MOMEHT
npouenypbl 6aHKkpoTCcTBa. MMpoBoe cornaleHne NPUHUMaeTCs, ecyin 3a Hero
NMpPOrosioCcoBasin BCe KpeanTopbl No obsizaTenbcTBaM, obecneyeHHbIM UMY LLLECTBOM
[OJ/DKHMKA. Ha ocHOBaHUM pelueHns oblecTBa KpeanuTopoB NPUHNUMAETCS pelleHne
cyna.

KOHKYpCHOEe Npon3BOACTBO Ha3HavYaeTCca apbuTpa>kHbIM Cy40OM Ha CPOK A0 1 roga un
MO>XeT NpoAJieBaTbCA Ha CPOK A0 6 MecsaLeB. KOHKYPCHbIV yNPaBasOWNN oLeHnBaeT
MMYLLECTBO U aKTMBbl AOJDKHUKA, NPOAaeT UX Yepes OTKPbITbIe TOPrv N NOSYyYEeHHbIMUN
cpencTBaMu pacrnjaymBaeTCs C KpeguTopamun. B 3aBeplueHne KOHKYPCHbIN
ynpaBASOWMNA COCTABAAET OTYET U HAa OCHOBAHWUM 3TOro oT4yeTa apbuTpa>KHbIn cyq
NMPUHUMaET peLleHne o JIMKBUAaLUnM 1 nepenaeT ero B MHCNeKuuo penepanbHom
HasloroBown cny>xbbl, B KOTOPOWM 3aperncTpmpoBaH AO/MKHUK. IHCNeKunsa denepasibHoOmn
Hanorosown cay>6bl BHOCUT 3anuck B EFPHOJ1 0 nnkBnagaumm nonxxHmka. C aToro
MOMEHTa lpugnyeckoe nnLo Kak cybbekT npeanpuHUMMaTesIbCKoro npasa rnpu3HaeTcs
JIMKBNONPOBAHHbLIM.



rNABA 2. OCOBEHHOCTUN COAEP>XXAHMUA
OTAEJIbHbIX MPU3HAKOB IOPUOAVNYECKOIO JINLA
KAK CYBBEKTA NPEANMPUHUMATEJIbCKOIO NMPABA

2.1 Xo3AUCTBEHHAA CaAaMOCTOATEeNIbHOCTb
IopuanYecKoro aumua

[Ona ocywecTBieHUsa npegnpmHUMaTE/IbCKON AeaTeNIbHOCTU lopuanyeckoe Lo LOJIKHO
obnapaTbh X03ANCTBEHHOW CaMOCTOATENLHOCTbIO (MPaBOCYOBbEKTHOCTLIO).
MpaBoCyb6bEKTHOCTb BbICTYMNAET Ba)XHbIM 3JIEMEHTOM MPAaBOBOIro CTaTyCa IOPUANYECKOro
nmua.

KOpunaundeckoe nnuo obnagaeT NpaBoCybbLEKTHOCTLIO, B TOM YMCJie NPaABOCMNOCOOHOCTbIO
(cnocobHOCTbIO MMeTb NpaBa N 0653aHHOCTU) U AeecnoCcobHOCTbLIO (CMOCOBHOCTLIO
CBOVMU JencTBmaMmn npnobpeTaTb M OCYLLECTBAATbL NpaBa, a TakXe co3faBaTb U
NCNonHATL 06A3aHHOCTM). O4HaAKO NPaBOCNOCOOHOCTb U AeeCnoCcObHOCTb PNANYECKOro
M@ OTAIMYaTCA OT NMPaBOCMNOCOBHOCTM 1 AeecnocobHOCTU rpakaaHuHa. [Jeno B ToMm,
YTO OpraHm3auns: Kak cybbekT npeanpuHUMaTENIbCKON AeSATEe/IbHOCTN BO3HMKAET U
npekpawaeTcs NocpeacTBOM YCTAaHOBJIEHHbLIX 3aKOHOM OpNANYECKUX npouenyp; He
noaBep>XeHa BANAHUIO BO3PACTHbIX, MCUXO(PU3NONOrNYECKNX NPOLLECCOB N HEKOTOPbIX
Apyrmnx akTopos (B HaCTHOCTW, BPeOHbIX MPMBbIYEK), KOTOPbIE MOran Bbl OTPa3nTbLCSA Ha
ee feecrnocobHOCTN; nMeeT opraHbl, KOTOpble (DOPMUPYIOT €e BOJIIO U peanunsyloT
NnocaenHIo BOBHE, NPY 3TOM KayeCcTBO BO1leobpa3oBaHMA N BOJIEU3bABIIEHUS HEPEAKO
obecrneyeHbl KOMMJIEKCOM HOPMATUBHO NpeayCMOTPEHHbIX Mep; YacTo obnagaeT
3HAYNTEJIbHBIMU BO3MOXXHOCTAMN KBaANPULMPOBAHHOIO peLLIeHNs BOMPOCoB (B
4aCTHOCTK, obpalleHns 3a pNnan4eckon n 4pyron NOMOLLbIO).

AHann3npysa HopMbl ['pakaaHCKOro kogekca P® o NnpaBoCcnocobHOCTM 1
npeanpuHNMaTesIbCKOW AeATeNbHOCTU IPUONYECKOro nua, MOXXHO NPUATU K
cneafyrouwmMm BbiBOAAM: MPaBOCMNOCOOHOCTb N AeeCnoCObHOCTb IPUANYECKOro anua He
nogsiexxaT NMPOTUBOMNOCTABIEHNIO.

Y lopuanyeckux nnL, CyLecTByeT eanHas NpaBoaeecnocobHOCTb, KOTOPY 00bIYHO
MMEHYIOT NMPaBoOCNOCOBHOCTbIO, MOHUMas NnoA Hel u aeecrnocobHoCTb[15].



B NnpaBOCMNocoBHOCTY IOPUANYECKOrO JINLLA MOXKHO BblAENNTb CAE/KOCMOCOOHOCTL U
NeNNKTOCNoCobHOCTb, T.€. CNOCOOHOCTL COBEpPLUATh CAENKN N APYyrne topuanyeckme
NEeNCTBUS, a TaKXKe HECTU CaMOCTOSTE/IbHY0 MMYLLLECTBEHHYO OTBETCTBEHHOCTb MO
cBouM oba3aTeNbCTBaM.

MpaBoCNoCOOHOCTL PNONYECKOrO LA BO3HUKAET B MOMEHT €ro co3gaHusa u
rnpekKpallaeTcs B MOMEHT 3aBeplieHus nmkeungaumm (npu aTom oba MOMeHTa
onpenensoTCca BHECEHNEM COOTBETCTBYIOLWEN 3anucn B EQNHBIV rocyfapCTBEHHbIN
peecTp opuandecknx nnufle]). NMpasocnocobHoCcTb topuanydecknx nuu, 8 CCCP
orpaHmymBanacb UX ydypeanTenbHbIMU JOKYMEHTaMn (ycTaBoM), T.e. bbina cneymanbHoOn,
YTO JIOFTMYHO CBA3bIBANIOCH C MJIAHOBbLIM XapakKTepOM 3KOHOMUKN TOro BpeMeHu. B
HacTosLllee BpeEMS BOMPOC 3TOT pellaeTcs nHavye: npaBoCybbEeKTHOCTb HOPUANYECKOro
nvua, obuwas, T. K. HA OCHOBAHUN:

1) a63. 1, 2 n. 1 cT. 49 T'K KOMMepYecKme opraHm3aumm MOryT UMeTb NnpaBa N HECTU
o06sa3aHHOCTN, HeobXoAMMble 45 OCYLLEeCTB/eHUS NtobbiX BNOOB AEATENbHOCTH, He
3anpeLleHHbIX 3aKOHOM, T.e. umMetloT 0bLwyto (YHMBEepCasnbHYy0) MPaBOCNOCOOHOCTD.
HdaHHOe NpaBu1Io He pacnpoCTpaHAETCs: a) Ha BCe YHUTapHbIe npeanpuatus; 6)
HEKOTOpble KOMMepYeckne opraHnsauunm (B YacTHoCTn, BaHKK 1 CTpaxoBble
opraHum3aummn), NpPaBoCcnocobHOCTb KOTOPLIX OrpaHnYMBaeT 3akoH (ab3. 2 n. 1 cT. 49 IK);
B) HEKOTOpPblE KOMMeEpYeCcKMe opraHn3aunm, Yoo NpaBoCcnoCcobHOCTb OrpaHNYnBatOT
yypeaunTenbHbie OKyMeHTbl (a63. 1 n. 2 cT. 52 IK).

2)n4.2n.1cT.49 TK PO, KoTOpas ycTaHaBAMBaeT 00LLy0 NpaBOCNOCOOHOCTb
opnanyecknx nmu (KoMmmep4yeckmnx opraHmusaunin);

3) n aHannsa HOpM 3aKoHa «O rocyfapCTBEHHOW perucTpaunm pnandecknx auu mn
WHAVWBMAYaIbHbIX NpeanpuHuMaTenen», KOTopblin yCTaHaBAMBaAET, YTO Nocne
rocyfapCTBEHHOW perncTpaumnm BblAaeTca CBUAETENbCTBO O permcrpaunm
IOPUONYECKOro sinLa B KayecTBe cybbekTa npegnpuHUMaTeNbCKOM AeaTeNbHOCTN,
MO>XHO caenaTb BbIBOA O TOM, YTO NpPaBoCyObEeKTHOCTb (MpaBoCcrnocobHOCTb NO
TepMuHosornm Npa>kaaHCKoOro kogekca Poccunckonm depepaunn) obuiectsa ¢
OrpaHN4YeHHON OTBETCTBEHHOCTbLIO 06w as.

O6buwas npegnprvHMMaTeNbCKaa NPaBoCnocobHOCTL opManYeckoro nnua He abcontoTHa.
MpaBoCcnoCcOBHOCTbL BCAKOIro LOPUANYECKOro NMua NpeTeprneBaeT ierajibHoe
orpaHuyeHne, ecnm ero aesTenbHOCTb TpebyeT chneunasbHOro paspeLlleHmns, uam
nmueH3nn[17]. CaMo NpaBo Ha NMUEH3UPYEMYIO AesATeNbHOCTb BO3HUKAET C MOMEHTA
NoNyYeHUs IMUEH3UN WU B YKa3aHHbIN B HEN CPOK U NpeKpaLlaeTcs no nctedyeHnn



CpOKa ee ADEencTBUA, eCsim NHOE He yCTaHOBJ1IEHO 3aKOHOM NJIN NHbIMW MPaBOBbIMA
aKTaMWu.

o MOMeHTa NoslyYeHUs NNLEH3UN NN YKa3aHHOIMo B HEW CPOKa IopUaAnNYecKoe INLo He
MMeeT TaKoro npaBa U HE MOXXET ero peasin3oBaTb, HO UMEEeT U MOXKET OCYLEeCTBAATb
apyrve npaBa (a UMEHHO Te, KOTopble He TpebyloT NLEH3NPOBAHUSA NN YXKe
obecneyeHbl HEOOXOOMMbBIMU NTNLLEH3NAMN).

fOpmn,mquKoe nmuo MoxkeT bbITb OrpaHmM4YeHoO B NMpaBaXx TOJIbKO B CJlyHadaXx N B NMOopALOKE,
YKa3aHHbIX B 3aKOHe. OrpaHu4eHmne B npaBax lopnanyeckoro amua HocuT
a,EI,MI/IHVICTpaTI/IBHbIIZ xapakTep. PeweHne 06 orpaHmn4eHnn B NMpaBax ropmnanyeckoe Jmuo
MOX>XeT oCnopuTb B cyae[18].

OrpaHnYeHns B NpaBax BO3MOXXHbl B CBSA3M C PEOPraHmn3aLnen opnanyeckoro amua.
Cepbe3Hble OrpaHNYeHns B NpaBax LPUANYECKOe JINL0 NpeTepneBaeT B Nepunon
NNKBMAALUMWN: B 3TOT Nepunoa He AOoMyCKaeTCs rocydapCTBEHHAA perncrpaumns
N3MEHEHMNIN, BHOCUMbIX B y4peauTebHble LOKYMEHThI JIMKBUANPYEMOIO IOPNANYECKOr0
Nnnua, a TakXxe rocygapCcTBEHHas perncTpauns lpuanyecknx nul, yipegntenem
KOTOPbIX BbICTYNaeT yKa3aHHOe lopuanvyeckoe Lo, Wan rocyjapcTBeHHas
perncTpaunsa lpnan4ecknx nuL, KoTopble BO3HUKAKT B pe3ysibTaTe ero peopraHusauunm
[19].

FOpmnandeckoe nuuo npnobpeTaeT rpaxaaHCKMe npasa U NpMHUMaeT Ha cebs
rpa>kgaHckme obA3aHHOCTM Yepes CBOWM OpraHbl, AENCTBYOLWME B COOTBETCTBUN C
3aKOHOM, UHbIMW NPaBOBbIMN aKTaMn 1N y4peanTenbHbIMKU oKyMeHTamu (ab63. 1 n. 1 cT.
53 IK). OpraHbl hopMUpPYIOT BOJIIO IOPUAMNYECKOrO NMua n obecnevymBatloT ero
BOJIEN3BbABJIEHME, @ BMECTE C 3TUM peasin3yoT ero NpaBoCcrnoCcobHOCTb.

Bunabl opraHoB, nx CTPYKTypa, nepapxus, nopsnok gopMmpoBaHns, KOMNeTeHUNA
(nonHOMOYMSA), @ TakXXe Apyrue cBs3aHHbIE C HUMK BOMNPOCHI NpefonpenenseT opma
IOPNANYECKOro NMLa, a TakXKe ero NPUHaAIeXHOCTb K KOMMEpYeCKUM Uimn
HEKOMMEPYECKNM OpraHn3aunsam.

B oTHOWEHUN KOMMepYeCKUX opraHm3aumm (y4mTbiBas Ux posb N 3Ha4YeHne B
SKOHOMUKE) 3aKOH OeTaslbHO peryanpyeT BOMNPOChbl OPraHoB M npoLuecca yrnpasseHns B
LLeslIoM, NPy 3TOM MHOIMe U3 HUX pellaeT HenocpeaCTBEHHO N MO CYLEeCTBY N TOJIbKO
HeKOTopble OTAaeT Ha OTKYN y4YpeanTesibHbIM OOKYMeHTaM. ECnm HOpMbl 3aKOHa
nMnepaTuBHbI, y4peanTenn (y4acTHUKKN) KOMMepPYeCKon opraHm3saunm obssaHsbl
cobnopaTh UX NpeanncaHus, eciim e oHN ABNATCA OUCMO3UTUBHBIMU, y4peanTenm
(yH4acTHMKK) BNpaBe NX U3MEHUTb UK OTMeHUTb (ab3. 2 n. 4 cT. 421, n. 1 cT. 422 TK).



Tak, B 0o6LLecTBax C orpaHNYeHHOMN OTBETCTBEHHOCTbIO BbICLLUM OPraHOM YyrpaBieHns
saBnseTcs obuiee cobpaHme y4acTHUKOB, NPU 3TOM YCTaB MOXXET NpeaycMaTpuBaThb
Ha/Inyme coBeTa AMpekTopoB (HabnagaTensHoro copeta). OpraHbl PUANYECKOrO nLa
3aBUCAT TaKXXe OT ero CTPYKTypbl.

OpraHbl opuanyeckoro nmua obnagatoT KoMneTeHumen (MOHOMOYNAMK), T.€. KPYroMm
BOMPOCOB, KOTOPbIE OHX MOTYT pacCMaTpuBaTb 1 peLlaTb MO CYWeCcTBY M 3a Npenensi
KOTOPOro BbIXOAUTb HE BMpaBse.

Mpn coBepLIeHNN OPNANYECKNX AENCTBUIN (B HaCTHOCTMN, CAEJIOK) OpraHbl OPUANYECKOro
Avua MOryT NpeBbIWaTbh CBOM NOJIHOMOYUNA. ECnm opraH npesbillaeT NOJIHOMOYNS,
YCTaHOBJ/IEHHbIE 3aKOHOM, HaaNexXnT obpawaTbca K cT. 168 K n obwiemy npasuny o
HeAeNCTBUTESIbHOCTU (HNYTOXKHOCTWN) BCAKON CAENKN, HE COOTBETCTBYIOLEN
TpeboBaHMAM 3aKOHO4ATENLCTBA.

[MooBoaA UTOr BblLLeCKa3zaHHOMY, onpeaenum npeanpuHnMaTenbCKyo
I'IpaBocy6'beKTHOCTb ropnanyeckoro Jimda Kak BO3MOXXHOCTb MUMeTb lMpaBa "
o6s3aHHOCTK, HEOOXOONMbIE ANA ocywiecTBsieHn4d NobbIX He 3arpeweHHbIX 3aKOHOM
BnaoB Hpe,ﬂ,ﬂpVIHMMaTeﬂbCKOVI 0eATENIbHOCTN.

2.2. IMywecTtBeHHaa 060cobneHHOCTb
IOpUANYECKOro Jinua

Jliobon cybbekT npepgnpmHUMaTenbCTBa AoJXKeH obnafgaTbh MMyLLECTBOM A
OCYLLECTBJ/IEHNSA €ro AesTesIbHOCTU, TaK KakK OHO COCTaB/IS€T SKOHOMNYECKYO OCHOBY
npeanpuHNMaTesIbCKOW AeATeNbHOCTU U OCHOBY OJ1 OCYLEeCTB/IEHNA OTBETCTBEHHOCTHU
npu HapyweHnmn cybbekTom cBonx 06A3aTenbCTB U TakKuM obpa3oM, rapaHTUpoOBaTb
npaBa U MHTepechl KpeanTopos cybbekTa NnpegnpuHMMaTeNbLCTBA.

TpadNUMOHHO NO4 MMYLLLECTBOM NOHUMAETCS COBOKYMHOCTb BELLEN, T.€. MaTepuabHbIX
06bekTOB, KOTOpble 06/1afaloT BeWweCTBEHHbIMU NpPpU3HaKaMun. B rpa>kgaHCcKoM npase
NMPUHATa onpenesieHHasa Knaccudnkaumns Belen: pa3pelleHHble K 060poTy,
orpaHunyeHHble B 06opoTe n n3bATbie N3 obopoTa (CT. 129 NK PO); ABUXKNMBbIE 1
HegBMXnmble Bewm (cT.130 NK PD); gennmbie n Hegennmble Bewn (cT. 133 NK PO);
MPOCTbIE N C/I0XKHbIe Bewn (cT. 134 TK P®); noTpebnsaemble n HenoTpebnsemsle BeLn;
BelWWn NHOnBuAyanbHo-onpeaesieHHble N onpeaesisemMble PoAOBbIMU MPU3HaKaMMU.



Ha ocHoBaHun HopM cT. 128, 130-135 MK P® K nmyLiecTBy, NCNojib3yeMoMy B
npeanpuHNMaTEeNIbCKON OeATesIbHOCTU, Mbl OTHECEM U BeLU, N NHble 00bEeKTbI, He
nMewuwe maTepmasibHOro XapakTepa, HO UMeloL e AeHEeXXHY0 OLEeHKY, B TOM Yucne
NMyLLLeCTBEHHbIE MpaBa.

Mano Toro, 4To cy6bekT NnpeanpuHNUMaTENIbCKON AeATENIbHOCTUN A0J/IKEH NUMETb
UMYLLECTBO AJ151 OCYLLIECTB/IEHNS 3TON AeATEeNIbHOCTMU, 3TO UMYLLIECTBO A0JIXXHO ObITb
060cobneHo oT nmyLLecTBa ApPYyrux CybbekToB npeanpmHUMaTebCTBa.

FOpungnydeckmne nuua, nmes obocobneHHoe NMMyLLLECTBO, OTBEYAOT MO CBOMM
ob6sa3aTenbCTBaM BCEM CBOMM MMYLLLECTBOM (T.€. HECYT MOJIHYIO UMYLLLIECTBEHHYIO
OTBETCTBEHHOCTL). 3TO NPaBUIO ABNSETCA 0OLWNM, MPUMEHSAETCH B NMOAABSAIOLEM
60/IbLLUMHCTBE C/Ty4YaeB N KaCaeTCsl BCEro U BCAKOro MMyLLLECTBA IOPUANYECKOro NnLa, B
TOM 4YUCSIe ero HeABMXXNMOCTU, OBVXKXNUMbIX BELLEN, OEeHEXHbIX CPeACTB, LeHHbIX bBymar,
nosien yqactumsa m npod. (n. 1 ct. 56 INK).

Obwinm, aBnaeTca n gpyroe npasuno: yuypeantenm (Y4aCTHUKK) IOpULNYeCcKoro nnua
nnn cobCTBEHHUK ero nMmyliecTsa He oTBeYatoT No oba3aTesnbCTBaM AAHHOIMO
topnanyeckoro samua, n HaobopoT[20]. OAHaKO NCKOYEHUS N3 3TOro Npasusia MoryT
npenycMaTpuBaTb He TONbKO K, HO 1 y4YpeauTenbHble LOKYMEHTbl IOpUANYECKOro nmua.
Takas OTBETCTBEHHOCTb y4ypeauTenen (y4acTHUKOB) OpUANYECKOro auua,
cobCTBEHHMKa ero MMyLecTBa, a MHOrA4a 1 opyrux auy aBNseTcs 3arnacHom nnm
cybcmanapHon[21]. ObbI4HO OHa BO3J1araeTcs Ha cybcnamapHoOro oTBeT4YMKa He3aBUCUMO
OT ero BUHbI Y>Xe Npu HeJoCTaTOYHOCTM UMYLLLeCTBa IOPUANYECKOro anua (0CHOBHOIO
OTBETYMKA), HO MHOIrla BO3MOXKHA Mpu YCNOBUM BUHbI CybcuanapHoro oTeeTymka[22].

NmywecteeHHas 060cob1eHHOCTb O3HaYaeT OTAEeNEHHOCTb UMYLLLECTBA €ro
ydypeaunTenen n yd4actTHuUKoB. g obocobneHmsa nmyuwiectsa HeAOCTaTOYHO €ro
obbeanHeHuns B obLyto cobcTBeHHOCTb. CaMa opraHu3aumnsa Oos>KHa UMETb ero Ha
npase COBCTBEHHOCTU, B XO35INCTBEHHOM BEAEHNN WX B ONEPAaTUBHOM ynpaBaeHUN.

BHelwwHe nmyulectBeHHoe obocobneHne nposBASeTCA B TOM, YTO IOpUANYECKOe STNLO,
ABNSAOLLEeeCs KOMMep4YeCcKon opraHusaumen, LO0JXKHO MMeTb CaMOCTOATENbHbIN BanaHc,
B KOTOPOM OTpa)kaeTcsa BCe MMYLLEeCTBO, NOCTYMNJIEHUSA, 3aTpaThbl, aKTUBbI U MaCCUBbI
IOpUANYECKOoro auua.

Hanpumep, B 3akoHe «0O6 obLiecTBe C OrpaHNYEHHON OTBETCTBEHHOCTbIO» YTOYHAETCH,
4YTO MMyLLEeCTBO 0bwecTBa C OrpaHNYEHHON OTBETCTBEHHOCTbLIO HAXOAUTCSH B
cobcTBeHHOCTN obuecTBal23].



Ha npaBe cob6CcTBEHHOCTM 06LECTBY NPUHAANEXMNT MMYLLECTBO, NepefaHHOE eMy B
KayecTBe BKJ1Ia[0B €ro y4aCTHMKaMU, a TakXxe nMyLiectso, npnobpeteHHoe UM no
OPYrMM OCHOBaHMUSAM. DTO O3HA4YaeT, YTO ero y4ypeauTenn n gpyrne y4acTHUKM UMEKOT B
OTHOLLUEHNN 3TOr0 MMYLLLECTBA HE BellHble (MpaBo COBCTBEHHOCTM, NPaBo
X039NCTBEHHOr0 BEAEHMSA, MPaBO ONepaTUBHOIO yrnpasseHuns), a ob6a3aTenbCTBEHHbIE
npaea.

Moa umyLlecTBoM obLiecTBa C OrpaHMYeHHOM OTBETCTBEHHOCTbLIO CeayeT NoHUMaTb
BELM B FPa>X4aHCKO-MPaBOBOM CMbICJIE - ABUXUMOE 1 HEABMXXMMOE UMYLLECTBO
(NpeaMeTbl, MMyLLECTBEHHbIE KOMMEKCbI, 3€MeJIbHble Y4aCTKU, XXUBOTHbIE,
CeNIbCKOX03ANCTBEHHbIE HAaCAXKAEHNS N Op.), AEHbIN, LeHHble BymMaru, nHoe MMYLLEeCTBO,
B T.4. UMYLLECTBEHHbIE NpaBa (NpaBa Ha Beln N 0653aHHOCTN, BO3HUKAIOLLNE MO NOBOAY
Bellel), pe3ysibTaTbl UHTENEKTYa/IbHOM AEATENbHOCTU, BKOYASA UCKITIOHYMUTESbHbIE
npaBa Ha HUX (MHTennekTyaslbHas cCoO6CTBEHHOCTL). K nmyuiecTy obuiecTsa C
OrpaHNYEHHOW OTBETCTBEHHOCTbLIO OTHOCSTCS Tak»Xe MaoAbl, MPOAYKUNS U 00X0AbI,
NnoJsly4yeHHble B pe3ysibTaTe NpaBoOMepHOro NCMoJsib30BaHNA 06LeCTBOM CBOEro
NMyLLEeCTBa.

O6LecTBO C OrpaHNYEHHON OTBETCTBEHHOCTbIO, Kak COBCTBEHHMK CBOEro MMyLLecTBa,
BNpaBe N0 CBOEMY YCMOTPEHMIO COBEPLUATb B OTHOLLUEHNM NMPUHaLNeXallero emy
nmyulecTsa nobble 4encTBUA, He NPOTUBOpPeYaLle 3aKOHO4ATENbCTBY U He
HapyLlatoLne rnpasa N oOXpaHaeMble 3aKOHOM NHTepechl APYruX JINL, B T.4. OTHYXAaTb
CBOE NMYLLEeCTBO B COBCTBEHHOCTb APYrUM Nnuam, nepenaBaTb UM, OCTaBasiCb
cobCTBEHHMKOM, NpaBa BAaAeHNS, NOJIb30BaHUSA U PACMOPSXXEeHNA NMYLLLECTBOM,
oThaBaTb UMYLLECTBO B 3aJ10r 1 0OpeMeHATb ero Apyrumm cnocobamu, pacnopsi>aTbCs
UM MHbIM 06pa3om.

Takoe 06LLEeCTBO BNpaBe TakXXe rnepenaBaTb CBOE MMYLLECTBO B IOBEPUTESIbLHOE
yrnpaBJieHMe apyromy nuuy (ooBepuTenbHOMY yripasasiowemy). MNpu 3ToM nepenada
NMYLLIECTBa B JOBEpUTENIbHOE YrpaBieHne He BJieYyeT rnepexoa npasa cOOCTBEHHOCTU K
JIOBEPUTENIbHOMY YNpPaB/soLeMy, KOTOPbI 0693aH OCYLLEeCTBATbL YNpaBsieHne
NMYLLLECTBOM B MHTepecax cobCTBEHHUKA UM YKA3aHHOIo UM TPeTbero AuLa.
NMyuiecTBeHHass 060C06/1EHHOCTb - KJTaCCUYECKNI NPU3HaK lpUaANYecKkoro amua,
noapasyMmeBaoW N B JaHHOM CJly4ae, YTO MMYLLEeCTBO 06LIeCcTBa C OrpaHUYeHHON
OTBETCTBEHHOCTbIO, Haxoaslleecs B ero cobcTBeHHOCTU, obocobnieHo (oTAeNeHo) oT
NMYLLIECTBA ero y4aCTHUKOB.

Bynydn KoMmmepyeckon opraHmsauuven, obLLecTBo MMeeT CaMoCTosATesIbHbIN 6anaHc,
uKcmpytowmm CTOMMOCTb ero nMmyuiecTsa. B camoctoaTenbsHoMm 6anaHce obuwectBa C



OrpaHNYeHHON OTBETCTBEHHOCTbLIO N HAXOOUT CBOE KOHKPETHOE BbliparkeHune
nMyLlecTBeHHasa 060cobeHHOCTb 0bLecTBa Kak lOpUANYECKOro nmua -
CaMOCTOSTENIbHOIr0 Y4aCTHUKa rpakaaHckoro obopoTa.

Koaoekc He coaep>XuT npaBul 0 CUCTEME MMYLLLECTBEHHbIX (DOHA0B, 06593aTEeNbHO
obpa3yembix B obuiecTBe C OrpaHNYeHHON OTBETCTBEHHOCTbLIO. OCHOBY MMYLLLECTBEHHOW
o6ocobneHHOCTN Takoro obLuiecTBa COCTaABASAET ero ycTaBHbIN KanuTan (poHa), K
KOTOPOMY nMpenbaBnsatoTca 6onee BoiCOkMe TpeboBaHMSA, YEM K CKIaA04HOMY KanuTany B
ToBapuwecTBax. Beab y4acTHUKM 3TOro obuiecTBa 3apaHee UCK/I0YalT CBOKO
OTBETCTBEHHOCTb MO €ro AoJiram JINYHbIM NMMYLLECTBOM, N KpeanTopam obuiecTBa
NPUXOANTCSA pPacCYMTbIBaTb JINWb Ha ero yCcTaBHbIN KanuTas. Moatomy ab63. 2 n. 1 cT. 90
'K npsAMO Ha3bIBaeT ero MMHUMaJIbHOW FrapaHTMEN NMHTEePeCcoB KpeanTopoB obLiecTBa.

Pa3mep yCcTaBHOro KannTana obLecTBa C OrpaHUYeHHON OTBETCTBEHHOCTbIO, HU MNpU
KaKNX YCJIOBUSX, HE MOXKET OblTb MEHbLLIE CYMMbl, YCTAaHOBJIEHHO 3aKOHOM.

Ecnun pa3mep yCTaBHOro KanmTtana obuwecTBa CTaHOBUTCS, HUXKE YKa3aHHOro JIMMNUTA, B
cuny nobbiX NPUYNH (HeonnaTa y4aCTHUKaMKM YCTaBHOro KanmTajsia B Te4eHue nepBoro
roga paboTbl obuwecTBa, PakTNYECKOE YMEHbLUEHME NO OKOHYaHUM BTOPOro 1
nocsenyoLwero rogos oesaTenbHOCTM obwecTBa 1 T. 4.), 06WEeCTBO NOANEXUT
NMKBMOauUnKM, NOCKOJIbKY €ro KpeauTopbl HE CMOryT pacCYNUTbiBaTb aXke Ha
npeaycMoTPEHHbIN 3aKOHOM MUHMUMYM. KOHEYHO, y4aCTHUKM obLliecTBa BripaBe
BOCMOJIHNTb 0Opa30BaBLUMNCSA HEAOCTATOK KannuTasa, eCqim OHU He XOTAT ero
NMKBMOauUnn.,

YMeHbLUeHMe YCTaBHOro KanmTtana obuecTsa No CpaBHEHUIO C 3apPerncTpUpPOBaHHbLIM
(xoTHa 6bl N 4O BENMNYMHBI, MPEBbIaoLWen YCTaHOBIEHHbLIA 3aKOHOM MUHUMYM)
ocnabnaeT rapaHTUM KpeanTopoB obLecTBa, TO €CTb NPEenATCTBYET BbIMOJIHEHUIO 3TUM
KarnuTaJsioM CBOEro OCHOBHOIo Ha3sHaveHud. [1na npenoTBpalleHns Takux CuTyaunm
BBOAUTCSH NOHATUE YNUCTbIX aKTUBOB 0bOLLECTBA, C KOTOPbIMU CPAaBHUBAETCH YCTaBHbIN
KanuTtan obuwecTBa Ha KOHel, (OMHAaHCOBOIro roaa, To eCTb Npu NoaBefeHUN UTOroB ero
paboTbl 3a roa. Mo YNCTLIMU aKTUBaMU B AaHHOM Clly4ae noHMMaeTcsa pakTnyeckas
CTOMMOCTb BCEro nmyuiectsa obLwiecTBa 3a BblHETOM CTOMMOCTU UMEKOLLNUXCA 00JITOB
(naccuBoB).

BmecTe c TeM yKa3aHHble nNpaBuaa He TpebyloT MOCTOSHHOrO Hanyuns
COOTBETCTBYOLWEr0 MUHUMAsIbHOINO KanuTasa B KaXXAbli MOMEHT AeATesIbHOCTU
obulecTBa. Takoe TpeboBaHMe 3aKOH BblABUIraeT UL NPU NOABEAEHNN FOA0BbIX
pUHaHCOBbLIX UTOroB paboThbl obLlecTBa.



YBennyeHune )xxe yCTaBHOro KanuTasa obuwecTBa AOMNYyCKaeTCs TOIbKO MOCae MOJIHOMN
onfnaTbkl Bcero 06bABNEHHOr0 KannTasna, TO eCTb BHECEHUS BK1AA0B Y4aCTHUKaAMM B
nonHoMm obbveme (n. 6 cT. 90 IMK). Beab «yBennyeHne» HeonJa4eHHOro KannTana
ydypeantensamm obuiectsa o3Havano 6bl ocBoboxaeHne nx ot 0693aHHOCTM €ro NoJsHOn
onJsaThbl.

2.3. CaMmocToATeIbHAA UMYyLLLeCTBEeHHan
OTBETCTBEHHOCTb IOpUAUYeCcKoro suua

Ba>kHbIM 3/1eMEHTOM NOHATUA cybbekTa npeanpMHMMaTeNbCKOro NpaBa ABASETCSA
OTBETCTBEHHOCTb. 104 OTBETCTBEHHOCTbIO B IOPUANYECKON HAYKe MPUHATO MOHUMATb
04HY 13 (hOPM roCyAapCTBEHHO - MPUHYANTESIbHOMO BO3AENCTBUA Ha HapyLnTenen
HOPM Mpaga, 3aKJ4aloLWyOCs B MPUMEHEHUN K HUM NpefyCMOTPEHHbIX 3aKOHOM
CaHKLMN - Mep OTBETCTBEHHOCTW, BAEKYLLUX OS1 HAX AOMOJHUTE bHbIE
HebnaronpuaTHble NnocneacTens. OTBETCTBEHHOCTb NMoapasymeBaeT nofg cobon
HacTynneHne HebnaronpuUsaTHbIX NOCNEACTBMA B CBA3U C HapyweHneM cybbekToMm
npeanpvHMMaTeNnbCTBa (B HalweM ciyyae obLecTBOM C OrpaHUYeHHOM
OTBETCTBEHHOCTbIO) CBOUX 06A3aHHOCTEN[24].

OTBEeTCTBEHHOCTb B chepe npennpuHUMMaTeibCTBa XapakKTepusyeTca TakKumMu
NMpn3HakKaMn Kak:

a) rocygapcTBeHHOe NpuHyxaeHne. OTBETCTBEHHOCTb B NpeAnpUHUMATENLCKON cdepe
- 3To BCceraa oopMa NpuUHyXaeHUs, NpuMeHsemMas rocy1apCTBOM MO OTHOLLUEHUIO K
npeanpuHUMaTensaM, U 3aKpernssieMas B HopMax npasa;

0) He6ﬂaFOI'IpI/I$ITHbIMI/I nocneacTtenaAMnN OnaAd npaBoHapyLUNTENA, Bblpa>KatoLnNecqd B
npnMmeHeHmM"n CaHKUun MMyLLeCTBEHHOIO XapaKTepa,

B) NPMMEHEHNEe Pa3IMYHbIX Mep OTBETCTBEHHOCTH.

B 3aBNCMMOCTM OT CoAgep>XaHUsa NPaBOOTHOLLEHUSA, pa3Mepa Bpena, CTENEHUN TAXXECTU n
obuecTBeHHOM O0NACHOCTU MOTYT MPUMEHATLCA MepPbl FPa>kAaHCKO-MPaBOBOMN,
AOMUHNCTPATUBHOW U YrOJIOBHOW OTBETCTBEHHOCTMW.

Takum o6pa3oM, C y4HeTOM yKa3aHHbIX MPU3HAKOB NpeanpuHUMaTENbCKYO
OTBETCTBEHHOCTb MOXKHO OXapaKTepPM30BaTb Kak COBOKYMHOCTb Mep rocy4apCTBEHHOr0O
NPUHY>XOEHNS, MPenyCMOTPEHHbIX HOPMaMK NpaBa U BAEKYLWMX AN



npeanpuHnMaTenen HebnaronpmnAaTHbIe NOCNEACTBUA 3@ HapyLUeHne CBOUX
o6513aHHOCTEN B X04€ OCYLLEeCTBAEHNS NpeanpUHNMaTENbCKON AeATENIbHOCTN.

OTBeTCTBEHHOCTb NpU3BaHa BbINOJIHATL crefyowme PyHKLNN: CTUMYIMpoBaHue
HaAsieXallero BbIMOJIHEHNS NpeagnpuHMMaTenemM cBoux o6A3aTeNnbCTB; HaKa3aHue
npasoHapywmuTensa (HanpuMmep, AoNoJIHUTe IbHble HebnaronpusaTHble 06A93aHHOCTN,
obecne4yeHHble NpUHy>XaeHueMm, cT. 395 MK PO); komneHcaumns ybbITKOB, BO3HUKLUNX B
pe3yfbTaTe HapylweHuns obs3aTensCTB NpegnpuHMMaTens.

MpuBnevyeHmne I'Ipe,El,I'IpVIHVIMaTeJ'IeI7I K OTBETCTBEHHOCTHU 6a3|/|pyeTC$| Ha ornpeneneHHbIX
NnPUHUMNax, OCHOBAHHbIX Ha HOpMax KOHCTUTYuunm P® n cooTBETCTBYOLWLNX obwimnm
npuHumnam npasa. K HUM OTHOCATCA NPUHLWUMbI CNPaBeaJIMBOCTU HakKa3aHUs, ero
nHansmaoyaanmsaumm m CoOpasMepHOCTN, a TakKXXe NMpunHUmn paBeHCTBa nepen 3aKOHOM.
CouepmaHme YKa3aHHbIX MPUHLUWNIMOB paCKpbIBaeTCd, B HaCTHOCTHW, B CJieayroLulem:

1. K onpepeneHunio pasmepa OTBETCTBEHHOCTW O0JKEH NPUMEHATLCSA

AN pepeHUNPOBaHHbIA MOAX0 B 3aBUCMMOCTN OT XapakKTepa COBEPLUEHHOro
rnpaBoHapyLleHns, pa3Mmepa NPpUYNHEHHOro Bpeaa, CTeneHn BMHbI NpaBoHapyLwmnTens,
€ero MMyLLEeCTBEHHOI0 NOJIOXKEHUSA U UHbIX CYLLLECTBEHHbIX 0BCTOATENbCTB.

2. 13 mepbl BO3AENCTBUSA Ha NPaBOHaPYLLUNTENS OTBETCTBEHHOCTb HE A0JTKHA
npeBpaLlaTbCsd B MHCTPYMEHT NoAaB/IEHUS SKOHOMUYECKON CaMOCTOATENbHOCTU U
WHNLUNATUBbLI, YPE3IMEPHOIro OrpaHnvyeHmnsa ceoboabl NnpeanpuHMMaTenbCTBal25], ceoboabl
3KOHOMUYECKON OeATeNnbHOCTU[26], MPaBa Kaaoro Ha ceobogHoe Ncnosib30BaHME CBOUX
crnocobHoCTEen N nMyLLecTsa AN NpeanpuHUMaTeNbCKON AeaTeNnbHOCTU[27] n NpaBa
YyacTHowm cobcTBeHHOCTU[28].

3. Buabl 0TBETCTBEHHOCTW NpeaAnpuHMMaTesiel 3a OA4HO U TO XKEe NpaBoHapyLUeHne, He
NOJIXKHbI 3aBUCETb OT TOro, B KAaKOW hopMe OHUM OCYLLEeCTBASIOT NpeanpuHMMaTesbCKYo
NEeATENbHOCTb, @ TakXXe B 3aBUCUMOCTN OT TOro, KakuM opraHam rnpenocTtaBsieHo NpaBo
NPUMEHEHNS YCTAaHOBNIEHHOW Mepbl OTBETCTBEHHOCTN.

4. 3a 0OHO 1 TO XXe AesHue NpeanpuHMMaTenb He fo/HKeH BbiTb NOABEPXKEH HaKa3aHUIO
bonee ogHoro pasa[29].

5. 3aK0OH, KOTOPbIA YCTaHaB/IMBAaeT HOBble Mepbl OTBETCTBEHHOCTU NN YCUIMBAET,
OTArowlaeT OTBETCTBEHHOCTb, HE AOJ/DKEH nMeTb 0bpaTHOW cunbl. Ecnm xe
OTBETCTBEHHOCTb CMAr4YaeTCH, TO MPMMEHEHNIO NoAJiIeXXaT HOBbIEe HOPMbI MNpPaBa,
cMsAryatoowme oTBETCTBEHHOCTbL[30].



Mepbl OTBETCTBEHHOCTW NMpeanpuHNMaTenen NoapasfensaoTca Ha
NMPaBOBOCCTAaHOBUTENbHbIE (KOMMNEHCALUMNOHHbIE) N WITpadHble (KapaTefbHblE).

NMpaBOBOCCTAaHOBUTENIbHbIE MEPbI UMEIOT LeJib BOCMONMHUTL ylwep6, NpUYnHEeHHbIN

npeanpuHnMaTeneM. Mepbl OTBETCTBEHHOCTU WITPAHOro xapaktepa (B3blCKaHMe
wTpacda, NneHn, HeyCcTonKKn) npeacTasnaaoT cobom cobCTBEHHO Mepy tOpUANYEeCcKon
OTBETCTBEHHOCTW 3a BUHOBHOE NMOBEAEHME.

Ins NnpuBneYeHns K OTBETCTBEHHOCTN HeobxoAMMa COBOKYMHOCTb YC/IOBUIA, KOTOpPas
obpa3yeT cocTaB NpaBoHapyLleHns. K yCNOBMSAM HAaCTYMN/IEHNUS OTBETCTBEHHOCTU
OTHOCATCS: NPOTUBOMNPABHOCTb (HEMPABOMEPHOCTL) NOBeAEHUS NpeanpuHUMaTens.
MpoTnBOMNpPaBHbLIM MOBeAEHMEM NpeaNpUHUMaTENs ABNSIETCA ero AencTBne nnm
6e3nencTBne, HapyLlalollee HOPMbl 3aKOHa UM MHOIMo NPaBOBOro akTa. [encTeme nnu
6e3nencTBme CTaHOBUTCSA NPOTMBOMPABHbLIM MPU NX HEUCMOJIHEHUN U HEHAAIEXALLEM
NCMNOJIHEHWN; BPed.

MpeanpuHNMaTEsNIbCKON OTBETCTBEHHOCTM CBOMCTBEHHbI 06LLME YepTbl, XapaKTepHble
A5l FPa)KAAaHCKO-NPaBOBOM OTBETCTBEHHOCTW, OHAKO el NMPUCYLLN N CBOWU
ocobeHHocTN. OcobeHHOCTU NpeanNpPUHNMATENIbCKON OTBETCTBEHHOCTW BO MHOIMOM
onpeaensitoTCs XapakTepoM rnpeanpuHUMaTeNbCKOro npaea. MockonibKy npegmMmeTom
npeaonpuUHUMaTeNIbCKOro NpaBa SABASIOTCA M OTHOLWIEHMS YaCTHOMNPaBOBOrO XapakTepa
(OTHOLLEHMS NO rOPU3OHTAJIN, OTHOLLEHMS MEXAY PaBHOMPaBHbIMU CybbekTamu), n
OTHOLWeEHNA NybaNYHO-NMPaBOBOro xapakTepa (0OTHOWEHNS Mo BEPTUKAAN, OTHOLLIEHUS MO
perynpoBaHunio NpeanpMHMMaTeIbCKON AeAaTeslbHOCTU), TO 1 OTBETCTBEHHOCTb B Cchepe
npegnpuHUMaTenbcTBa byaeT n YacTHonpaBoBas, U Nyb6nM4YHoO-NpaBoBas.

Mo obweMy npaBusly OTBETCTBEHHOCTb B MpeanpuHNMaTEeNbCKON chepe 3a HapyLueHne
X035INCTBEHHbIX 0683aTeNbCTB ABNAETCA UMYLLECTBEHHON.

B HacToswee BpeMa obpalleHne B3bICKaHMSA Ha MMYLLECTBO IPNANYECKOro nmua
ocyLlecTBAAETCA B NOpsAaAKe, yCTaHOBMIeHHOM PefepalibHbiM 3aKOHOM «0O6
NCMONMHUTENbHOM NMpoun3ssoacTee». ObpalleHne B3bICKaHUS Ha UMYLLLECTBO A0JIKHUKA
COCTOMUT M3 apecTa (onncKn), N3bATUA N NPUHYONTENBHON peann3aunm Takoro
nmywecTtsal31].

Hanpumep, obs3aTenbcTBa y4acTHMKOB obuiecTBa € OrpaHUYeHHOW OTBETCTBEHHOCTbIO
CyLLLEeCTBYIOT HE3aBUCUMO OT 00513aTeNIbCTB COOTBETCTBYIOLLLENr 0 XO3ANCTBEHHOIO
obwecTtBa. ConnpapHasa OTBETCTBEHHOCTb obuecTBa C OrpaHNYEeHHON
OTBETCTBEHHOCTbIO M0 06A3aTeNbCTBaM ero y4aCTHUKOB He TOJIbKO He npefycMoTpeHa
3aKOHOM, HO N (DaKTUYECKUN UCKJIIOYEHa MMNepaTUBHON HOPMOW, coaep xaLlencs B n. 2



CT. 3aKOHa «06 obuiecTBax C OrpaHNYEHHON OTBETCTBEHHOCTbIO». B cuny 3TOro oHa He
MOXXeT BbITb YCTaHOBJIEHA N OrOBOPOM Mexay 06WecTBOM N ero y4aCTHUKOM
(yd4aCcTHMKaMKn) nnm 3aKpenseHa B ycTaBe obLlecTBa C orpaHNYeHHON
OTBETCTBEHHOCTbI0. Obuwee npasnno cT. 322 N'K PO o ToMm, 4TOo connagapHasa 06493aHHOCTb
(0TBETCTBEHHOCTb) MOXET b6bITb NpeayCcMOTpPeHa, B YaCTHOCTU, AOFOBOPOM, MO HalleMy
MHEHWIO, B AaHHOM CJly4ae He O0J/KHA NMPUMEHATBLCS, MOCKOJIbKY 30eCb AeNCTBYeT
crneymasbHaa HoOpMa rpa>K4aHCKOro 3aKoHogaTeNbLCTBa.

CneunanbHon HopMmon 3akoHa «06 obuiecTBax C OrpaHNYEHHON OTBETCTBEHHOCTbIO»
YCTAHOBJIEHO UCKJIlOYEHMe 13 obwero npasunaa 06 orpaHM4YeHHOW OTBETCTBEHHOCTH
y4acTHMKOB obuiecTBa no ero obsazaTtenbcTBaM. B cnyvyae HECOCTOATENIbHOCTH
(baHkpoTCcTBa) obLLecTBa MO BUHE €ro Y4aCTHUKOB UM MO BUHE APYrUX UL, KOTOpble
MMelT NpaBo AaBaTb obsa3aTenbHble ong obuiecTBa ykaszaHmsa Mbo nMHbiM obpa3om
NMEKT BO3MOXKHOCTb ONpenensTb ero 4enCcTBUs, Ha YKa3aHHbIX Y4aCTHUKOB UM OPYTrnx
Ny, B CJlyqae HeaoCTaTO4YHOCTN nMyLLecTBa obecTBa MoXXeT ObITb BO3JI0)KEHA
cybcmanapHasa oTBETCTBEHHOCTb MO ero obsa3aTenbcTBam[32].

Bce pnena o baHKpoTCcTBE paccMaTpuBatoTca apbuTtparkHbiM cynoM. CornacHo cT. 4 @3
«0 HecocToATENbHOCTU (BaHKPOTCTBE)» COCTaB N pa3Mep AeHEeXHbIX 06493aTeNnbCTB U
obsA3aTeNnbHbIX NNAaTEXEN ONPenensoTCa Ha AaTy Nnoaayn B apbuTpa kHbi Cy
3as8BJIEHNSA O NMPU3HAHUKN AO0JIKHUKA BAaHKPOTOM, €C/IN UHbIe MpaBuia He NPeayCMOTPEHbI
yKa3aHHbIM PenepasibHbIM 3aKOHOM[33]. TONLKO NPU HANNYUN NPUYUHHOW CBA3U MexXay
nenctemamMu (bespgencTenemM) n HaCTyNUBLLINMMN NoCNeacTBmamm (baHKpOTCTBOM
X039NCTBEHHOro obulecTsa) BO3MOXHa cybcmanapHasa OTBETCTBEHHOCTb snL,. B aToMm
cslydae KpeauTtop (KpeouTopsbl) npeabsasngeT TpebosaHme obLecTBy C OrpaHNYEHHON
OTBETCTBEHHOCTbIO, ABNAOLWEMYCSH OCHOBHbLIM AO/IKHUKOM. Ecnm obuwecTBo
OTKa3blBaeTCs yA0OBNETBOPUTL TpeboBaHne KpeanTopa Nan KpeamTop He NoAy4YnuT oT
Hero B pa3yMHbI CPOK OTBET Ha NpeabsaBieHHOe TpeboBaHuMe, To 3To TpeboBaHmne
MOXKeT BbITb NpenbsaBAEeHO NnUy, HecywemMy cybcuanapHyto (4OMOHNTENbHYIO)
OTBETCTBEHHOCTb.

Heobxoanmo Takxe obpaTuUTb BHUMAHME Ha TO, YTO YCJIOBUEM MNPUBJIEHEHNS K
cybcmanapHoOm OTBETCTBEHHOCTM 1ML, YKa3aHHbIX B M. 3 CT. 3 3aK0OHa, ABNsAeTCA
He4OoCTAaTO4YHOCTb MMyLLecTBa obuwecTBa ANg yaoBneTBopeHus TpebosaHum
KpeanTopos. NNo3ToMy BMHOBHbIE B BaHKpOTCTBe obuwecTBa nvua He MoryT BbiTb
NpuBJie4YeHbl K UMYLLECTBEHHOW OTBETCTBEHHOCTM NO AoJiramMm obwecTBa, ecnu
nocnegHee obnagaet co6CTBEHHLIM MMYLLLECTBOM, AOCTAaTOYHbIM AJ1 Pac4eToB C
Kpeautopamu.



MooBoad UTOr, Mbl MOXXEM OTMETUTb, YTO HaMK paCcCcMOTPEHDbI BOMPOCHI, KaCcatownecs
coaepXXaHma oToesibHbIX MPU3HAKOB IOPpNOnN4eCcKoro jnda Kak Cy6'beKTa
npeanpunHMMaTeslbCKOro rnpasa.

SAKNIOYEHUE

B pe3ynbTaTe NpoBefeHHOro nccinenoBaHnsa MOXKHO caenaTh cseayouime BblBO4bl.

FOpmnandeckoe nnuo, Kak cybbekT npeanpMHUMaTenbCKOro npasa obnanaet
cnenyrouwmmm npnusHakamm: opmMaibHbIM NPU3HAKOM FroCy4apCTBEHHON perncrpaumn B
KavyecTBe cybbekTa npeanpuHnMaTenbCKoOn AeATeNbHOCTU, N CYLHOCTHbIE MPU3HaKN
X03ANCTBEHHOW CaMOCTOSATE/IbHOCTU, UMYLLLECTBEHHON 060cobneHHOCTN 1~
CaMOCTOATesSIbHON OTBETCTBEHHOCTMN.

tOpugnyeckoe nuuo obnagaeTt onpenesieHHON NPaBOCNOCOOHOCTBIO, KOTOPas MOXeT
ObITb YHUBEpPCaabHON (0bLen) n cneunanbHonM (OrpaHUYeHHON).

MopaaoK BO3HUKHOBEHUS IOPUANYECKOro NnLa Ha4YMHAETCS C npouenypbl o6pa3oBaHms.

CylwiecTtByeT ABa crocoba npekpalleHus lpuanyeckoro Jnua - peopraHnsaums v
NNKBUAALUS.

PeopraHunsaumns - 3To cnocob npekpaLleHns puandeckmux JnL ¢ Nepexoaom npas u
oba3aHHOCTEN B Nopsigke npasonpeemcTBa. CylecTBYOT NATb GOPM peopraHn3aLunmn:
cnaHune, NpucoegnHeHne, pasaeneHune, BelaeneHne, npeobpasosaHue.

JiInkBnpaumsa - 3To cnocob npekpalleHns opnagmndeckoro amua 6e3 nepexona npas n
obs3aHHOCTeN B Nnopsake npaBonpeemMcTBa.

OcobbiM cnydaeM JIMKBUaaunn ropnaondeckKoro anuda ABJAETCA ero 6aHKpOTCTBO.

HecocTtoaTenbHOCTb (6aHKPOTCTBO) HACTynaeT B C/ly4asiX HEBO3MOXXHOCTU
(HecnocobHOCTN) NOSIHOIrO YAOBNETBOPEHNS IOPUANYECKNM NNLIOM BCEX OEHEXHbIX
TpeboBaHMI CBOUX KPEAUTOPOB.

BaHKPOTCTBO OTAE/bHbIX BUAOB lOPUANYECKUX L, obnajaeT HEKOTOPbLIMU
0CcObeHHOCTSAMU, NPEeaYCMOTPEHHbBIMY 3aKOHOAATENLCTBOM.



MpeanpuHMMaTENIbCKON OTBETCTBEHHOCTW CBOMCTBEHHbLI 00LLME YepThl, XapaKTepHble
151 FPaXXOAaHCKO-NPAaBOBOM OTBETCTBEHHOCTW, OAHAKO el NPUCYLLN N CBOU
ocobeHHoCTW. NMpegnpuHMMaTeNbCKass OTBETCTBEHHOCTb MO CBOEMY XapaKTepy SABNSETCS
N YaCcTHOMNPaBOBOW M Nyb6JNYHO-NPaBOBON, 4TO 06ycnoBNEHO HEOHXOAMMOCTbIO
BblAeNeHnsa B NpeanpuHNMaTeIbCKNX OTHOLLIEHMNAX OTHOLLIEHNI N0 FOPM30OHTaNN 1
BEPTUKaNW.

Chenanuv BbIBOA, O TOM, 4TO NpegnpuHuMaTeslbCKas OTBETCTBEHHOCTb - 3TO OAUH U3
BMOOB IOPUONYECKON OTBETCTBEHHOCTU, NpeaAcTaBaAoWmMX cobon COBOKYNHOCTb Mep
rocylapCTBEHHOIr0 NPUHY>XXAeHUA, NpefyCMOTPEHHbIX HOpMaMu rnpasa v BAEKYLLUUX 014
obuiecTBa C orpaHM4YeHHOW OTBETCTBEHHOCTbIO HebnaronpmaTHbIE MOCNEACTBUSA 3a
HapyweHue cBonx 0b6593aHHOCTEN B X04€ OCYLLEeCTB/eHUSA NpeanpuHMMaTesIbCKON
neaTesnbHOCTH.
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