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BBepneHue

AKTyanbHOCTb. MpeanpnHMMaTEeNbCKOE NPaBo ABASAET coboM OTpac/ib OTEHYECTBEHHOIO
npaBa KOMMJIEKCHOro xapakTepa. Ocobbi NoCkI1 NpeaAnpUHUMaTEsNIbCKOro NMpaBa
3aKJ1l04aeTCHA B TOM, YTO OHO CTaJI0 CPeAoTOYMEM HOPM, HanMpaB/EHHbIX HE MPOCTO Ha
peryanpoBaHne npeanpuHUMaTesbCKON AeATeNbHOCTU, @ Ha MHMLMALNIO
NHOMBUAYAJIbHbIX CBONCTB rpakaaH.

MpenMywecTBOM NpeanpuHUMaTENbCKOrO PEryampoBaHnsa 0eaTeNbHOCTU PU3NYeCcKmnx
3aKJ1lo4aeTCsa B TOM, YTO AaHHasA MHMUMATUBA MOXET bbiTb ocyliecTBneHa 6e3
obpa3oBaHNS OPUONYECKOrO NLA, U COOTBETCTBEHHO n3beraHmsa HabmMBLMX OCKOMUHY B
P® agMMHUCTpPaATUBHbLIX Npouenyp 6/10KMpytoLero xapakrtepa, MOMHOXEHHbIX Ha
aKTUBHOE 1 MaCCUBHOE KOppyMMnunpoBaHume. Kak bblsio CKa3aHo paHee,
npennpuHMMaTeNnbCKOE NpaBo perynpyeT BO3MOXKHOCTb YesloBEKA NPOSABUTb CBOU
MeHTaJIbHble BO3MOXXHOCTN B chepe obopoTa ycnyr, paboT n HEKOTOpPbIX BUOOB
npoaykumn. MHave rosops, NosSiBUACb BO3MOXXHOCTb, BKJIIOYNTCA B COPEBHOBATEJIbHbIN
N KOHKYPEHTHbLIN npouecc ¢ camum cobon n cebe nogobHbIMN.

3HayeHne NpeanpuHUMaTENbCKOro NPaB 3aKJII4YaeTCss He TOJIbKO B MOOENMPOBaHNN
yrnpaBAeHYEeCKMX U YaCTHbIX MPOLIECCOB Ha OCHOBE A0MNYLLEHNSA B PbIHOYHYIO
KOHKYPEeHTHYIo cpeny. Obpamnsas HopMaMu npeanpuHUMaTeNIbCKY0 OeATeIbHOCTb,
npeanpuHMMaTeNbCKOe NMPaBo Aasio TONHYOK HOPMaTMBHOMO NpoLecca CHM3Y BBEpPX, B
[AHHOM c/ly4ae peyb UOeT 0 AOrOBOPHbIX KOHCTPYKLMSX, KOTOPbIE CTanun SBbIO
NCKJTIOYNTESIbHO HA OCHOBAHMK CYLLLIECTBOBaHUS NpeanpuHUMaTeIbCKOro OTPaC/IeBOro
perynnpoBaHuns. Peyb BbILLE LA O TaKUX SIBJIEHUSAX KaK:

- LOrOBOpPHbIE NpeanpuHMMaTEeNIbCKMEe KOHCTPYKLMN - T.e. COrJlallleHuns, peryampyoLuine
NCKNIOYNTENbHO 06s3aTeNnbCTBa N3 NpeanpuHNMaTEeNbCKON AeATEeNbHOCTY;

- HOpMaTUBHO-peryadTnBHbliE TUMNOOINN - obbl4an oenoBoro o6op0Ta n aesnosble
06bIKHOBEHUS, KOTOpble COBCTBEHHO CTa/IM UICTOYHUKAMUN HE TOJIbKO
npeonpunHMMMaTesibCKOro, HO N rpa>Ka4aHCKoro rnpasa.

NHdopmaunoHHasa 6a3a:



- no 60/bWOMY CHETY OTAeJIbHbIX NCCNef0BaHNN OAaHHON TeMaTuKe HeT, pa3BepHYThbIn
aHaIN3 MOXKHO 0OHapyXuUTb B y4ebHMKax n MoOHOrpagusax, raoe B CaMOM Havdane
nMTepaTypbl AaeTcsa 0OWMA N YaCTHbBIN SKCKYPC B TEMY, 4TO aBNseT cobon
npeanpuHMMaTesibCKoe NpaBo, ero 3Ha4YeHne 1 MecTo B NMPaBoOBON CUCTEME.
Hanbonbwmnm nHtepec npeactasnsaioT cnegywouwme astopbl H.M. Kocskosa, E.E,
Ky3bMuHa, [.B. JlomakuHa n T.4.

O6BbeKkT - 06l ecTBEHHbIE OTHOLLEHUNS, KOTOpPbIe NoAnaaatoT Nnoa perympoBaHne HopM
npeanpuHNMaTeNbCKOro NpaBa, HanpaBJ/lIEHHbIe Ha CO34aHNE ayTEHTUYHbIX MPaBUJI
npeanpMHNMaTeNIbCKON aKTUBHOCTW.

MNpeameT paboThbl - 06LLNE HAayYHbIE U HOPMATUBHbLIE NMOJIOXKEHUNSA O MOHATUN
npeonpuHNMaTENbCKOrO NMpaB U 0 TOM, Kak OHO cebs NMo3nyMoHNpyeT B paMKax
oTe4yeCTBEHHON NPaBOBOW CUCTEMBbI.

Llenb paboTbl - 06K aHaNM3 NpeanpUHMMaTeNIbCKOro NpaBa Kak 0TPac/ieBoOro
SABJIEHNA UMMNJIEMEHTUPOBAHHOIO B CTPYKTYPY POCCMINCKON NPaBOBOW CUCTEMBI.

3ala4n KypcoBon paboThbi:
- PacCMOTPETb MOHATMNE NMPeanpPUHMMATENLCKOro NpaBa;
- BbISIBUTb 06LLECTBEHHO-NPABOBbIE YepTbl NpeanpUHUMATENIbCKOro NpaBa;

- 0To6pa3nTb MOJIOXKEHME NPeaNnpPUHNMaTENLCKOro NpaBa B 06WeCTBEHHO-MPaBOBOM
npocTpaHcTBe PO.

MeTo4os10rnga NPoeKTUPOBaHUA:
- MeToq obuwero aHanm3a n CMHTE3a;
- MeTo CconocCcTtaBeHns,

- MTHOYKTUBHO-OEOYKTUBHbLIA MeTo[,.

1. NMpepnpuHuMaTeNnbCKoe nNpaBo

1.1. NMoHATMe NpeaAnNpPUHUMATENIbCKOro npasa



dopMUpoBaHME N pas3BUTME NpeanpuHUMaTENbCKOro NpaBa N 3aKoOHO4AaTeNIbCTBaA O
npeanpuHMMaTesbCTBE CTaBUT NpobnemMy BbIABNEHUS MPUPOAbI U MECTOHAX0XAEeHNEe
3Toro obpa3oBaHus B CUCTEME NpaBa N 3akoHodaTenbcTBa Poccnn. C.3. XKUANHCKNIA
YKa3blBaeT Ha TO, 4TO HET eANHCTBA B MOHMMaHUWN CYLWLHOCTM NpeanpMHUMaTEeIbCKOro
npasa. MOXXHO BblAENNTb ABE OCHOBHbIE NO3MNLMUM N0 3TOMY BOMPOCY, CYLLECTBYIOLWMNX B
HayKe:

- MpeonpnHUMaTeNbLCKOE NPaBo - 3TO XO035ANCTBEHHOE NPaBO PbIHOYHOM 3KOHOMUKMN,
onpenensieT NopsiAokK BeAeHnsa npeanpuHUMaTeNbCKOM AeATeNbHOCTN, N perynmpyeTt
OTHOLLEHUS, CBA3AHHbIE C €e OCYLEeCTBJIEHNEM;

- MpeonpuHnMaTenbCKoe NpaBo Kak OTpac/lb NpaBa XapakTepusyeTcsa CBOUMU
npmnHUMnamMmun, npeamMeTomMm, cy613eKTan| n MeTogamMinm peryJimpoBaHn4,;

- MpegnpnHUMaTeNIbCKOE NPaBO MMEET YeThblipe 3Ha4YeHUs: oTpacsb NpaBa, OTpacsb
3aKoHoOaTeNIbCTBa, Hay4YHas AUCUUNANHA, NpegMeT npenodaBaHuns (y4yebHas
ANcunnanHa);

- MpeanpuHUMaTebCKOe NPaBo PeryampyeT OTHOLIEHUS, KaK Mo ropu3oHTasun, Tak 1 Mo
BepTUKanu.[1]

Mono6HO 3ToW NO3nLNK ABNAETCSA NMPU3HAHWE NpeanpuHUMaTEeNbLCKOro Npaga
CaMOCTOSITE/IbHOW OTPacC/ibio NPaBa, TO eCTb COBOKYMHOCTbIO HOPM, PErynpYoLLNX
npeanpuHUMaTeNIbCKMe OTHOLLIEHUS, TECHO C HAMU CBSA3aHbl Apyrue, B TOM Yucne
HEKOMMEPYECKNEe OTHOLLEHWS, a Tak)Xe OTHOLUEHWUS MO FroCcydapCTBEHHOMY
pPeryampoBaHuMIO X039MCTBOBaHUS B Liensix obecnevyeHnss UHTEPECOB rocyAapCcTBa U
obuiecTBa. MNpenmyLecTBOM NO3NLUK NOHUMAHUA NPeanpPUHMMATENbLCKOr0 NpaBa Kak
CaMOCTOSITENIbHOW OTPac/N NpaBa SABASETCS ee LeJIOCTHOCTb U KOMIMJIEKCHOCTb Moaxoaa
(NOHUMaHMe NpeanpPMHMMATESNILCKOro NPaBo He TOJIbKO KakK OTpac/iv rnpasa, HO 1 B
APYrnX Ba)KHbIX 3HAYEHMAX, B YACTHOCTW KAk OTpac/an 3akoHodaTenbcTBa). Co3naHune
MPaBOBbIX YC/IOBUI ANA Pa3BUTUSA NMpeanpuHMMaTENbCTBA, YETKOE U BCECTOPOHHEee
onpeaeneHne B 3aKOHOAATE/IbCTBE NPEANnPUHNMATENILCKON AesATeNbHOCTM, COYEeTaHMe
YaCTHbIX U NYBNNYHBIX UHTEPECOB MOXKET ObITb B 3HAYNTE/IbHON CTENEHU AOCTUTHYTO B
KOMMJIEKCHOM KOAUMULIMPOBAHHOM 3aKOHOAATE/IbHOM aKTe, [OJIXKHO ObIThb
onpenensowmMM B 06,1aCTV 3aKoHOAATEIbCTBA O NMPearnpuHUMaTesNbCTBE.

Mo MHeHno E.B. benbix TpyoHO NMpY3HaTb NpearnpuHMMaTesibCKoe npaso
NCKIOYUTESIbHO YaCTHbIM, MOCKOJIbKY OHO COAEPXUT NyOANYHO-NpaBoBble HOPMbl. OHO
obbvegunHaeT. Hepa3pbiBHO CBA3aHbl YHaCTHbIe U Ny6ANYHO-NpPaBOBbIE (B HAaCTHOCTM,
aAMUHNCTPATUBHO-NPaBOBbIE) HOPMbI. be3 Ny6/InYHbIX HOPM He MOryT ObITb



peann3oBaHbl YaCcTHbIE HOPMbI U [IOBOJIbHbI YaCTHbIE MHTepechl. Takxe crenyeT
YYUTbIBATb MHEHME, YTO NpeanpuHUMaTesibCKoe NMpaBo SABASETCSA Ba)KHelLwen
COCTABHOM YaCTbi0 XO35MCTBEHHOI0 NpaBa, Co34aeT 3aKOHOAATeIbHYO OCHOBY
PYHKLUMOHMPOBAHMS NpeanpuHUMaTesen n pa3BuTus NpeanpuHUMaTesbCTBa.

FocynapcTBO CNOCOBCTBYET pa3BUTUIO OTHOLLEHUI B chepe npeanpuHMMaTeNbLCTBA
NyTeM rocy4apCTBEHHOrO peryanpoBaHns npeanpuHUMaTelbCKON AeaTeNbHOCTH.
Mo3ToMy B perympoBaHUM OTHOLIEHN B chepe NpeanpuHuMaTesbCTBa Bblaatoweecs
MEeCTO 3aHMMalT HOPMbI Ny6ANYHOro NpaBa (B TOM YMCae HOPMbl aAMUHUCTPATUBHOIO,
(pnHaHCOBOro Npaga) ycTaHaB/MBatoWMe agMUHUCTPATMBHO-NPaBOBble METOAbI.[2]

.A. ByHWY npegnaraeT BEPCUIO, YTO NpeanpuHMMaTEeNbCKOE NPaBo OTAMYaEeTCs OT
OPYrnx TeM, 4TO 3TO KOMIMJIEKCHAA OTPacC/ib, B KOTOPOW COrIacytoTCst HOPMbl Pa3J/INYHbIX
oTpacsen npaBa B LEeNSX NX COBMECTHOro NMpMMeHeHns B chepe npegnpuHMMaTenbCTBa.
dopMMpoOBaHME N MOSABIEHNE TAKON KOMMJIEKCHOM OTPacaun ABNAETCHA OOHUM U3
NMPOSIBNEHNIN Ba)kKHENLLEN TEHAEHLMWN, YCUINBAETCA B pa3BUTUN NpaBa, obpa3oBaHuA
MHOIO4YNCJIEHHbIX NoApa3fenNeHnin KOMMJIEKCHOrO XxapakTepa. 9TO CBUAETENbCTBYET O
TOM, 4TO B COBPEMEHHbIX YC/IOBUAX Hapaay C TPaAULMOHHO OTpac/iieBbIM
perynnpoBaHnUeM OeNCTBYET KOMIMJIEKCHOE peryanpoBaHmne obLecTBEHHbIX OTHOLLEHWA.
NHbIMKM cnoBamMu, oTaoeneHns npeanpMHUMaTesNIbCKOro rnpaBa Kak NpaBoBOW 0OLWHOCTHY
Bbl3BaHO cBoeobpa3neM pyHKLUMNN, OCYLLECTBASAEMbIX 3TUM 3BEHOM NPaBOBON CUCTEMDbI.
MNpeonpuHMMaTEeNbCKOE NPaBo cedyeT CYMTaTb OTPAC/bO BTOPUYHOM CTPYKTYPbI,
KOTOPYO HE MOrYT XapaKTepusoBaTb Te cuctemoobpasytowme NpnusHaku, npucywmne
NnepBUYHON CTPYKTYpe (TpaanuMoOHHOMY AeneHunto Ha obnacTu npaBa), @ UMEHHO eANHbIN
npegmMeT 1 MeTon perynmpoBaHusa. Tak, npeanpuHUMaTesIbCKOe NpaBo peryavnpyeT ABa
BMAa Pa3HOPOAHbIX OTHOLIEHNIN, HEKOTOPbIE U3 HUX COCTOAT chepe rocy4apCTBEHHOIO
perynnpoBaHuns npeanpuHNMaTenbCKON AesTesbHOCTN, obecnevyeHns peanvsaynm
rnpaBa Ha 3Ty AEeATeNbHOCTb FroCy4apCTBEHHbLIMU OpraHamMun (B chepe ynpassieHns), a
apyruve - B cchepe ToOBapHO-AEHEXKHbIX OTHOLLUEHWUI MO peann3aunm npasa Ha
npeonpuHNMaTENbCKY OeATENbHOCTb ee cybbekTamMun.[3]

PaccmaTpuBas BONPOC 0 MecTe npeanpuHUMaTeNbLCKOro NpaBa B CMCTeMe npaBa, Heslb3s
He 3aTPOHYTb BOMPOC O COOTHOLUEHUN MPEeAnpPUHUMATESNIbCKOro NpaBa U FPa)K4aHCKOro
npaBa. B 06bI4HOM BMaEe COOTHOLLUEHMS HOPM FPaXAaHCKOro npaea (Kak TpaanuLMOHHON
oTpacsn) n NpeanpUHUMaTENbCKOrO NpaBa (Kak KOMMJIEKCHOW CTPYKTYPbI) MOXKHO
OXapaKTepun3oBaTb KakK COOTHOLLIEeHMe 0bbl4HOro 1 cneundmnyeckoro. B
npeanpuHUMaTEeNbCKOM MNpaBe ecTb P Cneunduyecknx HopM, KOTopble BbIXOASAT 3a
npenensl rpaXkaHCKoro npasa (HanpuMep, HOPMbI, PEryNpPYoLLIME FrOCYAaPCTBEHHYIO
perncTpauunto, TMLEH3NPOBaHME NpeanpuHUMaTeslbCKON AesTeNbHOCTKN), MOCKOJIbKY



TPaAULIMOHHO OTPAC/IEBOE PEryIMpoBaHmMe rpakJaHCKoro npaBa PacciMTaHo Ha yyeT
0CcobeHHOCTEeN NMYLLLECTBEHHbIX OTHOLUEHWI, HO HE MOXKET YYUTbIBATh CNeungpuky
OCYLLIeCTBJIEHNS NpeanpuHUMaTENbCKOM AesATeNbHOCTU B chepe ynpasaeHns. OgHako
3TV CaMble HOPMbl OPraHNYHO BXOAST B NPeAnpuHMMATENbCKOE NPABO KaK KOMMJIEKCHOE
obpa3oBaHMeE, MOCKOJIbKY OHO OCYLLECTBASIET PeryampoBaHmne He TOJIbKO
NMYLLLECTBEHHbIX, HO U YNPaBileHYeCKNX OTHOLLEHWUI B cchepe npeanpuHUMaTenbCcTBa.[4]

B.B. l'ylWWMH yKa3biBaeT Ha TOT PaKT, 4TO HOPMbI NpeanpUHUMaTENIbCKOro npasa
Heo4HOPOAHbI, HO eANHCTBEHHOE LesieBOe HarnpassieHne popMupyeT nx B e 4NHYI0
npaBoByto 06WHOCTL, 060C06/1EHHYI0 COBOKYMHOCTbL MPaBOBbIX HOPM. NTaK,
npeanpuHMMaTesIbCKOe NPaBo KakK OTpac/lb NMpaBa - 3TO COBOKYMHOCTb MPaBOBbIX HOPM,
perynmpytouwmnx obuiecTBeHHbIE OTHOLWEHWS, BO3HMKaOLWME B npoLecce peanmsaumm
KOHCTUTYLMOHHOIO NpaBa Ha NpeanpuHUMaTEsIbCKYIO 0eATeNIbHOCTb.

MpeonpuHMMaTenbCKoe NPaBo KaK OTpac/lb HayKM - 3TO COBOKYMHOCTb Hay4HbIX 3HaHUN
O npeanpmnHnMmaTesibCKoe MnpaBo, npegrnpmnHnMaTesibCKoe 3aKOHOAaTeJIbCTBO, U
NMPaKTUKY ero rnpuMeHeHn4.

MNpeaonpuHMMaTeNbCKas AeATeNbHOCTb HEBO3MOXHA 6e3 3HaHWS
npeanpuHUMaTeNbCKOro NpaBa. HeCcMoTps Ha HECOBEPLLUEHCTBO, U 3HAYUTEJIbHYIO
CNNOXXHOCTb YCBOEHWS NMpaBo Bow H6a3bl NnpegnpuHuUMaTenbCcTBa, 6e3 ero 3HaHUsA Henb3s
obonTunch B chepe npeanpuHMMaTesnbCTBa.

OnpepeneHne NOHATUA NpeanNpUHMMaTENbCTBA MMEET BaXKHOE He TOJIbKO
TEopeTMYeCcKoe, HO N MPaKTUYeCKoe 3HaYeHne, MOCKOJbKY 3Ha4YNTeIbHasa YacTb HOPM
3aKoHOAaTesNbCTBa KacaeTCs TONIbKO Takoro pofa featenbHocTn. Ocoboe 3HayYeHme 3To
npnobpeTaeT NMpu NPUMEHEHUN NUMMEPATUBHbBLIX HOPM, YYNTbIBaA Te, periaMeHTUpYoLWmnx
CaHKLMW 3@ HapyLleHne 3aKoHo4aTeNbCTBa O NpeanpuHUMaTenbCTBO.[5]

NTak, npegnpnHMMaTenbCTBO - 3TO HenocpeAcTBeHHasa cCaMoCToATe IbHaA,
cucTeMaTuyeckas, Ha COBCTBEHHbIN PUCK OeATesIbHOCTb N0 NPOU3BOACTBY NPOAYKLMN,
BbIMOJIHEHNSA paboT, oKazaHUsa ycayr B Lensax noaydeHmsa npuboinin, ocyliectenisemMas
OPUANYECKUMN N PU3NYECKUMIN NnLLaMU, 3aperncTpMpoBaHHbIMU B KaYecTBe CybbekToB
npeonpuHNMaTEeNbCKON AeATe/IbHOCTU B NopsaKe, YCTaHOBJIEHHOM 3aKOHOM. Co3aaHune
(ydpexxgeHune) cybbekToB "npeanpuHMMaTeNbCKON OeATEeNbHOCTY - OPUONYECKOr0
nnua, a TakxXxe BnageHune KopnopaTUBHbLIMY NpaBaMu He ABNSeTCH
npeanpuHNMaTeNIbCKOW AeATeNIbHOCTbIO, KpoMe clly4YaeB, NpenyCMOTPEHHbIX
3aKOHOaTeNIbCTBOM.

Hay4Hble onpefeneHnsa NoHATUA "NpegnpuHNMaTENbCTBO" COAepP)XaTCA KaK B



3KOHOMUMYECKOW, TaK 1 B OPUANYECKON NUTEepaType, N 0THACTU OHU NMEIDT
CyLleCTBEeHHbIE pa3nmyuns. Tak, CHATaeTCs, YTO NpPeaAnpPUHNMaTENIbCTBO - 3TO
AesATeNbHOCTb, HanpaB/ieHHas Ha MakCMMU3aumMto MPUBLIIN, CMbICST KOTOPON
3aKJ1l04aeTCs B YAOBNETBOPEHMN €ro NyTeM Npoaakn MPoAyKTOB U yCIyr Kak ToBapa.
Mon NpeanpUHMMATENbCTBOM TaKXXe MOHMMAlOT AeATeNbHOCTb, OCyLecTBAseMas
4YaCTHbIMU IMLAMU, NPEANPUATUAMN U OpraHN3aLNAMIN MO NPOM3BOACTBY, OKa3aHMIo
ycnyr, npnobpeTeHne 1 Npoaaknm ToBapoB B 06MeH Ha Apyrve ToBapbl MM AeHbIN S
B3aWUMHOW BbIr0bl 3aMHTEPECOBAHHbIX /ML, NPEeANPUATUIA N OpraHM3aunin. HegocTaTkoMm
HEKOTOPbIX ONpenesieHnin ABNAETCA TO, YTO B HUX, B OCHOBHOM, LIMTUPYyeTCS
3aKOHOdaTeslbHOEe onpeAeneHne NoOHATUA NpeanpuHMUMaTENs CO BCEMU €ro
HefoCTaTKaMu, 3@ CHET Npu3HakKa HanpaBJEHHOCTU Ha NoJlyYeHWe rpakgaHaMu
noxonoB. Kak BUAHO, 60/IbLLUMHCTBO aHA/IMTUKOB HE OTTaNKMBAKTCSA OT TOrO, 4TO
NPUHLUMM BCEOOLLHOCTY B @HHOM CJly4ae UrpaeT OCHOBHYIO POJib, HA €ro OCHOBE,
ornpeneneHne npeanpuHMMaTenbCTBa HOCUT MHOW XapakTep.[6]

NTak, npeanpnHMMaTeNbCTBO - 3TO AeATeNIbHOCTb YperyampoBaHHass HopMaMu
npeanpuHNMaTesIbCKOro NpaBsa ... 0OCTaljlbHble NPU3HaKN, Kak TO Ha CBOW CTpax U pPUCK, C
Lesbio Mosiy4eHus nNpmubbinm cucTeMaTU4eCcKoro xapakrtepa ABJATCS MPON3BOAHbIMU.
Cob6CTBEHHO Uaes 3aK/4aeTCca B TOM, 4TO 060N MHCTUTYT SBASETCA NPON3BOAHBLIM
obLwero oTpacneBoro peryampoBaHuns, KOTOPbIM 3aHUMaETCa onpeaesieHHbIn TUMN npasa
KakK HayKun, AUCUMUMNHBLI, CBOLA HOPMATUBHbLIX aKTOB U T.[.

Takum obpa3om, npeanpuHUMaTesIbCKoe NMpPaBo - 3TO OTpPacsieBasi COBOKYMNHOCTb HOPM,
perynmpyouas neaTenbHOCTb NpeanpuHNMaTeNbCKOro TuMna. BkoyaeT B cBO cocTas
OTAesNbHYI0 Fpyrnny CybbekToB 1 cneunduyieckn peryampyeT nx ctaTyc.

1.2. MecTO, poJib U 3HaAYEHuUe
npeanpuHMMaTesibCKoOro npasa

MpennpuHMMaTENIbCKOE NPaBo He ABNSAETCHA KJIAaCCUYECKOon oTpacsbto npaea. OHO
CchopMMpPOBasIOCb CPABHUTEJIbHO HEelaBHO B pe3yJ/ibTaTe HeobXxoaAnMocTu
yperynmpoBaHusa cneymndunyecknx oTHOLWEHNA, BO3HUKAOLWMX B CBSI3N C 3aHATUEM
npeanpuHUMaTeNbCKON OeSATEeNbHOCTbIO.

Mo paHHbIM KO.B. banryweson 0o HeJaBHero BpeMeHu npearnpuHuMaTesisCKoe Npaso Mo
CBOEN Npupone CYNTANIOCb KOMMJIEKCHOM OTpac/bio nNpasa. B oTanyme oT 0OCHOBHbIX
(knaccmyeckunx) oTpacien npasa, KOMMNJEKCHbIe (POPMUPYIOTCA He No NnpegmeTy



NMpPaBOBOro perysanmposaHuns (T.e. coepol OA4HOPOAHbLIX OTHOLLUEHW), @ NoL4 TaKNUM
OCHOBaHMeM (NpU3HaAKOM), Kak 06beKT NpaBOBOro BO3AeNCTBUA. B Hallem cnyvyae Takum
06bEeKTOM sABNAETCA NpeanpuHUMaTeENbCKaa AeAaTeNbHOCTb, bepeTcs Kak LuesocTHoe
obpa3oBaHue, ansa ceoero pyHKUNOHNPOBaHMA TpebyeT perynmpoBaHns oTAEIbHbIMA
HOpPMaMU pa3/IMYHbIX OTpacsen npaBa B KOMMaekce. Tak, B cocTaBe
npeanpuHMMaTesbCKoro npaea npeobnagatOT HOPMbl AAMUHUCTPATUBHOIO U
rpakgaHckoro npasa. C HopMaMu agMUHNCTPATUBHOIO Npaea, NpeaMeToM
peryampoBaHnUsa KOTOPOro sIBJASKTCA, B HaCTHOCTU, OTHOLLEHUS B cpepe ynpaBJieHUs,
OTHOCATCA, HANPUMEP, HOPMbI, peryampyrouine NnopsaaokK rocygapCTBeHHON perncrpaumm
CybbeKTOB NpeanpuHUMaTENbCKOW OeATENIbHOCTU, MOPAAOK NONYYEHNA UMUN NINLEH3UN,
MaTEeHTOB U APYrnx paspeweHnn n Tomy nogobHoe.

HopMbl rpa>kiaHCKOro npaBa peryanpyoT MMYLLECTBEHHbIE N CBSI3aHHbIE C HUMU
HENMYLLLECTBEHHbIE OTHOLLEHWNS, CKlaAblBaloWMeCcs B NpoLecce 3aHATUSA
npeanpuHUMaTENbCKON AeATEeNIbHOCTbLIO - MOPSAAOK 3aK/I0YEeHNS AO0r0BOPOB,
ornpeneneHns nx CTOPOH, MOMEHTa BO3HMKHOBEHMSI MPaBOCNOCOBHOCTY 1 Apyrue
Bonpockl. OQHaKo B COCTaBe NpeanpuHMMaTENbCKOro NpaBa He TPYAHO BbIAENTb
TaK>Xe HOPMbl (PUHAHCOBOI 0, 3€MeJIbHOro, TPYAOBOIro N ApPYrnx oTpacsen npasa.[7]

C npuHaTmem B 1994 r. NK cTtaTyc obnactu npegnpmMHUMaTEIbCKOro NpaBa HECKOJ1bKO
n3MeHunNcsa. Bcnegcreme npmHATUA KOANPULMPOBAHHOIO 3aKOHOAATENLHOr0 akTa 6b1s10
3aKpernieHo cyLllecTBoBaHMe NOJIHOLLEHHOW oTpac/an npasa - npasa. C 3Toro MoOMeHTa
npeonpuHMMaTenbCKoe nNpaBo NpuobpeTaeT YepThbl KOMMJIEKCHOW NOA4O0TpPac/aAn npasa C
COXpaHeHueM NnpuBeLeHHbIX Bbille NMPU3HaK0B.[8]

MNpennpvHMMaTeNbCKOE NPaBo ABASETCA MOAOTPAC/IbIO XO3ANCTBEHHOIO NpaBa.
MpennpvHMMaTeNbCKas AEATENbHOCTb ABASETCA C TOYKM 3peHunsa K0.C. NlambapoBsa
BNUAOM XO3AMCTBEHHON AeATEesIbHOCTU, COOTHOCACH C NOC/AeAHEeN Kak YacTuU4yHoe C
uenbiMm.

KoMnnekCHbIN XapakTep NnpeanpuHMMaTeIbCKOro npaBa BAUSET Ha XapakTep
COOTHOLLEHNS 3TOM NOAOTPACAM C ApYyrnMu oTpacaamMu. C Ka>kgon KinacCcnyeckom
obnacTu npegnpuHUMaTesIbCKOe NpaBo 3aHMMAET COOTBETCTBYHOLLME NMPaBOBble HOPMbI,
KOTOpble MPAMO NN KOCBEHHO PErynpyoT OTHOLWEHUSA, KOTOpPble CKaabiBalOTCA B
CBSA3M C 3aHATUEM NpenrnpuHUMaTEsIbCKON OeSATesIbHOCThIO.

OOHoOBpEMEHHO NpefnpuHMMaTeNbCKOEe NPaBo MOXKHO paccMaTpmMBaTb U Kak
KOMMJIEKCHYO OTpac/lb 3aKOHO4aTesIbCTBa, TO €CTb KakK CUCTEMY MPaBOBbIX HOPM,
KOTOpble AeTann3npyoT NOPAAOK peasn3aumm KOHCTUTYLMOHHOIO NpaBa Ha 3aHATHne
npeanpuHNMaTenbCKon aeaTenbHOCTbIo (CT. 30 KoHcTutyuum PO).[9]



YKa3aHHasa cMcTteMa NpaBoOBbIX HOPM COLEPXKUTCA B HOPMATUBHbIX aKTax pa3iMyHoun
IOPUANYECKON CUbI, CO3[4aBasd TEM CaMbiM cBOeobpa3HbIi HOPMAaTUBHbLIN MacCuB
npeonpuHNMaTeNbCKON AeATe/IbHOCTU.

ObpaszoBaHune obnacTn NpeanpMHUMaTENbCKOro 3aKOHOAATENbCTBA C KOMMJIEKCHbBIM
Habopom HOpM npas.a, a, chefoBaTesibHO, CO3[aHNe COOTBETCTBYOWNX UHTErpasibHbIX
3aKOHOB, Y4UTbIBAOLLMX Creunguky oTpacsien Xo03anCcCTBOBaHNA, umeeT BosbLioe
npakTu4eckoe 3HavyeHne. Takme 3aKOHbI CNy>KaT yaoBAeTBoOpeHuUto notTpebHocTen
00LeCTBEHHON NPaKTUKN N PELLEHNIO ee crneundmnyecknx oTpacseBbiX 3a4a4y, KoTopble
He MOryT ObITb peLleHbl cpeacTBaMn TPaAULNOHHO KJlaCCMYeCcKon cncteMmaTunsaumnm
npasa No npegMeTy rNpPaBoBOro peryanposaHns. IMeHHO TakMM HOPMaTUBHO-MPaBOBbLIM
akToM cTan MK PO, 410, B COOTBETCTBUN CO CBOEN Npeambybl, yCTaHOBWJI, NPaBoOBbIe
OCHOBBbI X03SNCTBEHHOW OeATENbHOCTU (X039MCTBOBaHUA), KOTopas ba3npyeTca Ha
pa3Hoobpa3nm cybbekToB X039NCTBOBAHMSA pa3HbIX JOPM COBCTBEHHOCTN.

MNpeaoMeToM nNpeanpuHUMaTENIbCKOro NpaBa, Kak 1 nbon gpyron oTpacan npasa,
ABNAETCA cneynpuyeckmnm Kpyr obLecTBeHHbIX OTHOLWEHUA. DTU OTHOLLUEHWS BO3HUKAIOT
B NpoLuecce nan B CBA3M C OCyLLEeCTBAEHNEM NpeanpuHMMaTeNbCKON OeATeNbHOCTHY ee
cybbeKkTamMm - HoOCUTeNAMU B3aUMOCBA3aHHbIX NMpaB U 06s3aHHOCTEN, NPenyCMOTPEHHbIX
n obecnevyeHHbIX 3aKOHOM.

HecmoTpsa Ha To, 4TO NpeanpuHMMaTenbLCKoe npaso hakTmndeckmn obpasoBanochb Ha base
rpa>gaHCKoro M agMMHUCTPATUBHOIO NpaBa, NPaBOOTHOWEHNSA, ABNAETCA ero
npenmeToM, B npouecce pa3Bntma npuobpeTtatoT BCce bonee cneunguyeckme 4epTbl. Kak
OTMEeYaloT HEKOTOpPbIE aBTOPbI, XO3ANCTBEHHbIE (NpeanpuHUMaTesIbCKUE) OTHOLUEHUS Mo
CBOEMY COAEepP>XXaHWUIO N MOPALOKOM peryanpoBaHNA CyLLeCTBEHHO OT/INYaloTCa OT
rpa>kgaHCKo-npaBoBbiX. OHX He NPOCTO NMMYyLLEeCTBEHHbIe, a OpraHn3aynoHHO-
nMyLlecTBeHHble.[10]

B To Xe BpemMA npefgnpuHMMaTesIbCKMEe OTHOLLUEHUS Y)XKe OAaBHO nepeLwusiv U3 COCTOAHNSA
4acCTW LLeNIoro K CaMoCTOATE/IbHOMY CyLLEeCTBOBAHMIO U 0Opa3oBain CBON COXKHbIN,
HEeNoOBTOPUMbIW, Y4UTbIBas cneunduky yHKUMOHNPOBaHUA CYyOBbEKTOB pa3indyHbIX OpM
COBCTBEHHOCTW, KOMIMJIEKC NPABOOTHOLWEHUW, 06begNHEHHbIX 0bLen uensto. Ha 3To
yKa3blBaeT KaK NPUHATUE 0TAEe/IbHOro KognnumpoBaHHoOro akta - MK, Tak n orosopka,
caenaHHas B 4. 2 CcT. 9 N'paxaaHckoro kogekca (FK) o BO3MOXXHOCTU peryinpoBaHus
ocobeHHOCTEeN NMyLLEeCTBEHHbIX OTHOLLEHNIN B Chepe XO035NCTBOBAHUSA OTOE/bHbLIM
3aKOHOM. B Teopumn 0bbIl4HO CTaBUTCA BOMNPOC O COOTHOLWEHNN NpeanpuHUMaTesIbCKOro
rnpaBa CO CMEXHbIMM OTPAC/IAMUN XO3ANCTBEHHOIO N KOMMepYecKoro npaea. PasHuua
3aKJilo4aeTca B 06beMax OTHOWEHUW, COCTaBASAWMX NX NMpeaMeT NpaBoBoOro
peryamposaHus.



HukTo He ByaeT oTpuLaTh, YTO COBPEMEHHas npeanpuHUMaTenbCckasa aAedaTeNbHOCTb
TpebyeT NpaBOBOro peryampoBaHns, KOTOpoe MOXXHO obecnevynTb 6osiee CoBEPLUEHHbBIM
3aKOHOLAaTEesIbCTBOM O MpeanpuHMMaTenscTBe. NMoHSATHO, 4To 6e3 3HaHus
npeanpUHUMaTEeNIbCKOro NpaBa HEBO3MOXKHA NpeaAnpuHMMATENbCKas AeATEbHOCTb.
Mo3ToMy BO3HMKAET BOMPOC O MecTe NpeanpuHMMaTEeNbCKOro NpaBa B CUCTEMe npaBa. B
HayKe CyLLIeCcTBYeT [Be OCHOBHbIE TOYKN 3peHUS MO 3TOMY MOBOAY.

OfHa n3 Hux otcTtameaeT B.B. JlanTeB, KOTOpbIN cHUTaAET NpeanpuHMMaTeIbCKoe npaso
CaMOCTOSATes/IbHOW OTPacC/bio NpaBa U NMPU3HaeT ero Kak Xo3NCTBeHHOe Npaso
PbIHOYHOW 3KOHOMUKW, onpefenseT nopanok BefeHus npeanpuHUMaTesibCKon
DeATeNIbHOCTU, U perynmpyeT OTHOLIEHNSA, CBA3aHHbIe C ee ocyllecTBsieHneM. Kpome
TOro, OH yCTaHaBJIMBaeT YeTbipe 3Ha4YeHUsA npegnpMHMMaTeIbCKOro npaBa: oTpacib
rnpasa, OTpac/lb 3aKOHOA4aTeNIbCTBa, Hay4YHasa oucuunanHa, npeameT npenonasaHus
(y4ebHaa gncumnnmHa). ABTOp XapakTepusyeT npegnpuHUMaTenbCKoe npaso no
npuHUMNaM, npegMeToM, cybbekTammn, MeTofaMn peryampoBaHuns, N yKasbliBaeT Ha TO,
4TO NpefnpuHMMaTENbCKOE NPaBo peryanpyeT OTHOLIEHUSA KaK Mo rOPU30oHTa N, Tak n
no BepTUKaN.

MpencTtasutenn gpyron nosvuun (B.M.CenusaHos, B.®.lMonoHaonyno, E.I". MNnanes n gp.)
OTpuuUaloT CaMOCTOATE/IbHOCTb NPeANPUHMMATESIbCKOrO NMpaBa Kak oTpac/sn npasa, 1
cHUTAlOT NpeanpuHNMaTesIbCKOE NpaBo coCTaBAALWen (cneynanbHOW) YacTun
rpa>k4aHCKOro rnpasa, BK/4Yas COBOKYMHOCTb 06WMX U cneymanbHbIX HOPM YaCcTHOMo
(rpa>ka4aHCKOro) npaBa, HE UMeeT CBOUX MPUHLMMNOB, @ OCHOBbIBAETCS Ha 0bLnx
rPa>kA4aHCKO-MPaBOBbIX MPUHUMMNAX U PeryanpyeT TO/IbKO OTHOLLIEHUSA Mexay
cybbekTamMm npegnpuHMMaTENIbCKON OeATeNbHOCTM.[11]

Bo3MO>XHO, MecTo npeanpuHMMaTesIbCKOro npasa B CUCTEMe NpaBa TOYHO onpenennsa
H.O. CaHnaxmeToBa, KoTopas obbeanHuna 3TN ABe OCHOBHbIe TOYKM 3peHuns. OHa
cyYMTaeT NnpeanpuHMMaTesibCKoe NPaBo OTPAC/IbIO BTOPUYHOW CTPYKTYpPbl, KOTOPYIO He
MOryT XapakKTepu3oBaTb Te cuctemoobpasyoume npmusHaky, NnpucyLine nepsu4HoON
CTPYKTYype (TpaaAnuunoHHOMY aeneHuto Ha obnacTm npasa), a UMEHHO eguHbIA NpeaMeT U
MeToA peryampoBaHud. Tak, npegnpmHMMaTesibCKoe NpaBo peryanpyeT ABa BUAa
pPa3HOPOAHbLIX OTHOLWEHUW, HEKOTOPbIE U3 KOTOPbLIX COCTOAT B chepe rocyfapCTBEHHOMO
perynnpoBaHus npeanpuHMMaTenbCKON AesaTesibHOCTN, obecnevyeHns peanvsaynm
rnpaBa Ha 3Ty AeATeNbHOCTb roCyfapCTBEHHbLIMUN OpraHaMu (B chepe yrnpasnieHuns), a
apyrue - B c(hepe TOBapHO-AEHEXHbIX OTHOLLIEHUA NO peannsaumm cybbekTamm npasa
Ha NpeanpuHUMaTESIbCKYO OesSTeNbHOCTb.



H.O. CaHnaxmMmeToBa A0Ka3blBaeT, 4TO OTPAC/IEBON NPABOBON PEXUM
npeanpuHNMaTeNIbCKOro npasa obecneymBaeT KOOPANHUPOBAHHOE KOMMJIEKCHOE
NCNoJib30BaHVE Pa3INYHbIX NePBUYHbIX OTPaC/IEBbIX IOPUANYECKNX PEXNMOB, KOTOpPbIE
BXOAAT B chpepy Kak nybAMYHOro, Tak U 4YaCcTHOro rnpasa.

TpyOHO He cornacuTbCAa C TEM, YTO NMpU3HaHWe npeanpuHMMaTesIbCKOro npasa
KOMIMJIEKCHOW OTpac/ibio (BTOPUYHBLIM CTPYKTYPHbIM 0Opa3oBaHMeM) B cucTeme rnpasa
nmeeT 60onbLUIOE 3HAYEHNE AN aKTMBU3ALMN HAY4YHbIX pa3paboToK TeopeTn4eckmnx
npobnem B 3TON 061aCTN M COBEPLUEHCTBOBaHME 3aKOHOAATeNbCTBaA O
npegnpuHnMaTenncTee.[12]

Ha 3chheKTUBHOCTb NpeanpuHMMaTENbCKON AeATesIbHOCTU HEFraTUBHO BANSIET
HEeKa4YeCTBEHHOCTW NMPaBOBOro PerynpoBaHms.

MO>XHO Ha3BaTb TakMe HeJOCTAaTKN 3aKOHOA4ATeNIbCTBa O NMpeanpuHUMaTebCTBeE:
6onbwon o6bEM 3aKOHOAATENLCTBA, MPOTUBOPEYMS PErYIMPOBAHUS LLesIoro psaa
OTHOLWEeHNN, oybnnpoBaHMe, OTCYTCTBUE eANHON TEPMUHONIOrNYeckon 6asbl, OTCYTCTBUE
CUCTEMHOCTU N YNOpPsiA0YEHHOCTU, YacTasi CMeHa 3aKoHo4aTesIbCTBa, HENpPaBUJIbHOE
COOTHOLLEHME 3aKOHOB 1 MOA3aKOHHbIX aKTOB.

Kak ycoBepLleHCTBOBaTb 3aKOHOA4AaTeNIbCTBO O NMpeanpuHnMaTenbCcTee?
Llenecoobpa3HbiM cHuTaeTca MHeHne H.O. CaHMaxmMeToBOM NO CUCTEMaTU3aUnK
MHOIO4YUCJIEHHbIX HOPMaTMBHO-MPABOBbLIX aKTOB B (hopMe KoAN(PULNPOBAHHOI 0 3aKOHa.
HdencTteuTenbHO, NpeanpuHMMaTEeIbCKUN KOOEKC, KaK KOMIMJIEKCHbIN MeXXoTpacsieBon
HOPMaTUBHO-MNPaBOBOW aKT, 04eHb Heobxoamm a5 obuiero n cornacoBaHHOro
MCMNOJ/Ib30BaHMA Pa3HOPOAHbLIX HOPM B Cchepe npeanpuHMMaTesbCTBa C Lesibio
Haasiexalen peasansaumm KOHCTUTYLUMOHHOIO rnpaBa Ha npegnpuHNMaTenbCKyto
neaTeNbHOCTb.[13]

NTak, npeanpuHMMaTesibCKoe NpaBo - NepevyeHb HOPM, CUCTEMATU3INPYIOLLNX
perynmpoBaHue npeanpuHUMaTesIbCKOW aKTUBHOCTU B CYObEKTHOM, 06 bEKTHOM 1
npeaMeTHOM U3MEePEHUN.

2. NMpepnpuHuMaTesibCKoe NpaBo Kak
3aKOHOAaTeJIbCTBO, COOTHOLLEeHUe C UHbIMMU
oTpacJieBbIMU perynaaTopamMmu



2.1. CooTHOWIEeHMe npeanpuHMMaTesiIbCKOro npasa c
napansesbHbiIMU OTPacC/asAMU NPaBoOBOro
peryampoBaHuA

[TOHATNA XO03UCTBEHHOIr0, KOMMEPYECKOro v rpearnpuHUMaTesbCKoro rnpasa BecbMa
CXOXN Mexay cobon, 04HAKO UMeIOT Lesbli paf 3aMeTHbIX 0CODeHHOCTeN, OTAeNALWMNX
OLHY CaMOCTOATENIbHYIO0 OTpacC/ib NpaBa OT APYron.

NTak, Nnog XO3ANCTBEHHbIM NPAaBOM MPUHATO MOHUMATb CaMOCTOATENbHYO OTpac/b
npasa, NPU3BaHHYIO yperyanposaTb 06LeCTBEHHbIE OTHOLLIEHUS UMetoLWmMe MecTo bbiTb
npun peannsaunm Xxo3snCTBEHHON N NMPONU3BOACTBEHHOW AEATENIbHOCTU Pa3/INYHbIX
CybbeKkToB.

MpepnpuHMMaTenbCKoe NpaBo NpencrtaBaseT cobon caMoCTOATENbHYO OTPacC/b
npaBa, NPU3BaHHYIO YperynmpoBaTb 00LLECTBEHHbIE OTHOLWIEHMSA B chepe
OCYLLECTB/EHUA pa3ndHbIMK CybbekTaMu NpeanpmHUMaTEeIbCKON AeATeNbHOCTH, T.€.
CaMOCTOSATEsIbHON AeATENbHOCTN, CBSAI3aHHOW C onNpeaesieHHbIMU pUCKaMin
(NpeanpuHMMaTEeNbCKNN PUCK) N HanNpaBJIEHHOW Ha U3BJe4yeHune npmbbian.

KoMmmMepuyeckue npaBo rnpeicrasaseT cobon caMoCcToATeNbHYO OTpac/b Npasa,
NPU3BaHHYIO yperyanposaTb obueCTBEHHbIE OTHOLEHUS B chepe TOProBoro n
KoMMep4yeckoro obopoTa (Kynns-npofaka ToBapa, OTHOLWEHUSA KOMMep4YeCcKoro
nocpegHMYyecTBa N T.4.). Kak Mbl BUOUM, Kaxkaaa n3 obo3Ha4yeHHbIX Bbille oTpacsien
npasa MMelT CBOWN NpeaMeT U 06BbeKT, Ha OCHOBAHUN KOTOPbLIX CiefyeT OTrpaHn4nBaTb
UX OT Opyrux otpacsen npasa.[14]

NpaBoBoe perynmpoBaHmne obLecTBEHHO NOJIE3HON XO03ANCTBEHHOW AeATEeNIbHOCTY
Cy6BHEKTOB X03ANCTBOBAHUSA U CyObEKTOB OpraHn3aLMOHHO-X035NCTBEHHbIX NOJIHOMOYNIA
Nno NPoOu3BOACTBY NPOAYKLUMN, BbINOJIHEHME PaboT, OKasaHue ycayr CTOMMOCTHOrO
XapakTepa, B1aeTCca TOBapOM, OCHOBaHHOW Ha COYeTaHUN YaCTHbIX U NMy6nNYHbIX
WHTEepecoB, 1 MoJsly4eHns nNpmnbbiin nMeeT KOMMNJIEKCHbIN XxapakTep. CyTb ero
3aKJ/it04aeTCsa B TOM, 4TO NPaBOOTHOLWEHNA B Chepe XO39NCTBOBAHNSA PeryinpyoTca He
TOJIbKO HOpMaMu npeanpuHMMaTeIbCKOro rnpasa, HO U HOpMaMn APYrux oTpacsien
npasa, B YaCTHOCTWU, KOHCTUTYLMOHHOI O, rpa>AaHCKoro, agMMHNCTPaTUBHOIO,
(PMHaHCOBOIro 1 ApYyrux.



Taknm obpa3om, nMeeM pag X03ANCTBEHHO-NPABOBbIX OTHOLIEHUW, KOTOPble KpoMe
HayKu npeanpuHUMaTesIbCKOro npasa peryanmpytoTca NpaK4aHCKUM KOOEKCOM.

B psne cny4daeB B K ecTb oTCbiIIKM K KOAT, n HaobopoT. B HOpMax 3TUX KOOEKCOB
HabngaeTca codeTaHme OpraHM3auUnMOHHbIX U UMYLLLECTBEHHbIX 3/IEMEHTOB: NMPaBoOBoe
MOJIOXKEHME XO03ANCTBEHHbIX 00LLeCcTB, 4OrOBOPHbIE OTHOLUEHUSA, XO35NCTBEHHO-
rnpaBoBas OTBETCTBEHHOCTb N TOMY noaobHoe. YKa3aHHble 00CToATeNnbCTBa U NPaKTUKa
MpPaBOBOro peryamposaHmsa obycnosanBaloT He0B6X0AMMOCTb COBEPLUEHCTBOBAHMSA U
rapMOHM3aLMUN XO3ANCTBEHHOIO N FPa)KAaHCKOro 3aKoHogaTes/IbCTBa, YCTPAHEHNS
KOJIIN3UIA MeXAy pafnoM HOPM, a TakXe obecrneyeHmne agekBaTHOCTM NPaBoOBOro
perynmpoBaHus X03MCTBEHHbIX OTHOLLEeHUN B chepe XO03ANCTBOBaHUSA B YCJIOBUAX
(PMHAHCOBO-3KOHOMUYECKOro Kpm3nca.[15]

CocToaHMe nccnenosaHusA. ACrneKTbl COOTHOLLUEHUNSA TPaXkK4aHCKOro n
npeanpuHMMaTesIbCKOro npasa paccMaTpuBasv Takne U3BeCTHbIe YyYeHble
XO3ANCTBEHHUKN N UMBUANCTLI, Kak B.K. MamyToB, A.l'. bobkoBa, E.B. 3BepeBa. 3ameTum,
4yTo NpuHATUE B TK oTAeNbHble naMeHeHus, b1 BOCMPUHATBI YH4EHbIMU LUBUANCTaMN
HeraTtmeHo. A.C. Ky3HeL,0Ba OTMe4aeT, YTO ero NpuHSATUe He No3BOJINII0 MOJIHOCTbIO
NPOSIBUTb PErynpyowmnn MexaHmusm rpakaaHckoro 3akoHogatenoctea. A.C. JosrepTt
CYUTAET, YTO MHOIrMe naeun, 3as0XKeHHble B HeM, bbinn gegopmmpoBaHbl. A.lM. Ceprees,
KpoMe TepMUHa «npegnpuHuMaTenm (Xo3aMCTBEHHNKN)», apryMeHTUPOBaHO
KOHCTaTUPYyeT, 4TO NpeanpuHUMaTenbCKoe Npaso CTaso NPUAATKOM rpa>KAaHCKOoro.
COOTBETCTBEHHO JIOFMKa CKJIOHAET K peLleHnto 0 geueHTpanam3aunm YacTHOMPaBOBbIX
OTHOLUEHUN U CO3[aHUSA OTAE/IbHOM0 KOON(PULNPOBAHHOIO aKTa, peryampyoLwero He
CTOJIbKO HeonpenesieHHble npegnpuHUMaTebCKMe OTHOLEHNS, CKOJIbKO
XO03ANCTBEHHYIO aKTUBHOCTb.

OTCyTCTBME OTAESIbHOIO XO3SANCTBEHHOI0 KOAEKCA, PErY/INPYIOLLEr0 B COBOKYMHOCTM
OTHOLLEHMNSA, B TOM 4YucCsie NpeanpuHUMaTeNbCKOro Tuna B AasibHENLLEM NPUBESO K
CyOBEKTUBHBIM UHTEPNPETALMAM YHEHLIMU-IOPUCTAMN NOJIOXKEHU O OrOBOPHbIX
KOHCTPYKLMUAX NpeanpuHUMaTeNIbCKOro XxapakTepa.

Hanpumep, A.A. NoTaneHKOo CYMUTAET, 4TO OTPaC/b XO39NCTBEHHOIr0 PerynpoBaHuns rno
KoHCTUTYLUUN PO 1 No cooep>XaHuto A0J1)KHa CTaTb MOLOTPAC/IbIO rpa>X4aHCKoOro npasa,
OTpac/iblo 3aKOHOAAaTeNIbCTBa NoL4 Ha3BaHMeM «(ynpasnsatoLwero) npaso». Ho
WHCTUTYTaMn TAaKOro Kypca npasa, rno npensioxXeHuto astTopa, byaoyT no ceoemy
coaep)XaHWU KaK rpa>KgaHCKo-NpaBoBble, TaK U CBA3aHHbIe C HUMUK NYDBAMYHO NpaBoBbIe
HOPMbIl. PaKTUYECKN K FPaKgaHCKNM OTHOLUEHUAM 340eCb OTHOCATCSH OTHOLLUEHUNS,
CBsi3aHHble C peanun3aunen pesynbTaToB NpeanpuHUMaTeNbCKOW NPOaYyKLMK COCTaBnsaeT



KOMMep4YecKre OTHOLLEHUS, a He Takue, KOTOpble BO3HUKAaKT B npoLecce ee
opraHu3aumm n gBsseTCca opraHm3aumMoHHO-ynpaBsieH4YeckumMn. B koHue KoHuos, C. /.
NBaHOB c4uTaeT, 4To BMecTe C K cMoXeT fencTBoBaTb U DKOHOMUNYECKUN Kogekc. OHM
CMOryT AeNCTBOBaTb OAQHOBPEMEHHO 1N BbITb MONE3HBLIMU, YTO 0COOEHHO aKTyas/ibHO B
yCcnoBusax UHaHCOBO-3KOHOMMYECKOr0 Kpn3nuca, Kotopbin TpebyeTt macwtabHoro v
rnyboKoro BMewaTenbCTBa rocygapcTeBa B 06 beKTUBHbBIE SKOHOMNYECKME MPOLLECCHI, 4TO
661710, HanpuMep, BO BpeMeHa «BeNnKon genpeccum» 1929-1932 rr.[16]

MonoXxuntenbHble pe3ynbTaThl NPUHATUA N puMeHeHnsa 'K n XK, nmerwwmnecs
TeopeTun4yeckme pas3paboTkm He MoryT ObITb OCHOBaHMeM ocsiabneHnsa nccnenoBaHumn,
MPaBOTBOPYECKON N NPaABOMNPUMEHUTESIbHON AeATeNIbHOCTWU, HanpaB/lIeHHbIX Ha
COBEpLIEHCTBOBAHME Frpa)KAaHCKOIro N X039MCTBEHHOIO 3aKOHO4aTeNbLCTBA C Lesblo
HaUTW ONTUMasIbHbIN BaNlaHC COOTHOLIEHNS PbIHOYHbBIX MEXAHN3MOB CaMoperyaaynm
3KOHOMWKMN N ee roCcyaapCTBEHHOro peryamposaHus. No3ToMy Halla uUesb - UCCnenoBaThb
COOTHOLUEHNEe N COCYLLEeCTBOBaHNA HOPM rpa>KgaHCKOro v npeanpuHMMaTesbCKOro
npaBa, CNPOEKTUPOBATb Hay4HbIE MOJIOXKEHNSA B Y4ebHbIN Npouecc, onAaTb Xe LO0JIXKHO
CrnocobcTBOBaTb MOBbLILWEHMIO HAYYHOr0 YPOBHS AUCLUMJINHBI XO35INCTBEHHOIO Npasa u
COBepLUEeHCTBOBaHME oBlafgeHUsa ero 0CoObeHHOCTAMM B COOTBETCTBUN C COBPEMEHHOM
MPaKTUKN COMPOBOXAEHUA XO3ANCTBEHHON AEATENIbHOCTN.

B onpeneneHnn coOoTHOLLIEHUS MPaXKAaHCKOro N X03IMCTBEHHOIO
(NMpegnpuHMMaTENbCKOro) NpaBa, Npexxae BCero, caeayeTt NCXoauTb U3 TOro, 4TO B
COOTBETCTBUM C CT. 1 NpeaMeToM NPaBOBOro PEryamMpoBaHns rpa)kaaHCcKoro
3aKOHOZATEeNIbCTBA ABASATCH JINYHbIE HEMMYLLLIECTBEHHbIE U UMYLLLECTBEHHbIE
OTHOLLEHUNS, OCHOBAHHbIE Ha IOPUANYECKOM PaBEHCTBE, CBOOOHOM BOJIENU3BABIIEHNMN,
NMYLLLECTBEHHON CaMOCTOSTENbHOCTU YHYaCTHUKOB 3TUX OTHOLWEHUN. OQHAKO, Kak
N3BECTHO, KPUTEPMEM OTPACTIEBON MPUHAANEXHOCTU, B TOM YUCJIE TPaAXKAAHCKO-
MPaBOBbIX OTHOLUEHUN, ABJISETCSA HE CTOJIbKO NpeAMeT, CKOJIbKO MeTo/ NMpPaBoOBOro
PEerynMpoBaHuns, AN KOTOPOro B OTHOLUEHUWN FPaXAaHCKOro NpaBa XapakTepPHO

lopnanveckoe paBeHCTBO N cBOOOAHOE BONIen3bABIEHNE YHaCTHMKOB 3TUX OTHOLLEHU.
[17]

CBoboaHoe Bosien3bsBIeHNE YHAaCTHUKOB MPa’kAaHCKUX NMYLLLECTBEHHbIX OTHOLUEHWNIA
3aKJ1l04aeTCs B TOM, 4TO OHW, BCTYNasi B OTHOLLEHMS, HE CBA3aHHbIE C BOMEN
MOCTOPOHHUX NNL, @ BCTYMNMUB B HUX, MMEIOT BO3MOXHOCTb OCYLLECTB/IATb
NnpuHagaexxaline nMm npasa No CBOEMY YCMOTPEHMIO.

B 4. 3 CT. 2 3aKpenseH nunepaTums, KOTOprIZ npeaycMatTpmBaeT, 4HTO K UMy eCTBEHHbIM
oTHOoWwEeHnAM, OCHOBaHHbLIM Ha aAMUHWNCTPaAaTUBHOM UJIN NHOM BJ1aCTHOM NOAYNHEHUNN



O HOW CTOPOHbLI AIPYro CTOPOHE, rpakKJlaHCKOe 3aKOHO4AaTEeNbCTBO HE NPUMEHSETCS,
€CIN 3TO NPSIMO He YCTAHOBJIEHO 3aKOHOM. peaMeT perynmpoBaHUa X039MCTBEHHOM O
npaBa onpeaesieHbl B CT. 1 (HOPMbI 3TON CTaTbW, NpeXXAe BCero, 0TMEYatoT, YTO
OCHOBHbIe MPUHLNNbI X039ACTBOBaHUA onpepensioTcs MK). Kak M3BecTHO, npeaMeToMm
NpPaBOBOro PerysanpoBaHUs X03AMCTBEHHOIr0 NpaBa - 3TO X035NCTBEHHbIE OTHOLLEHMS,
KOTOPble BO3HMKAIOT B NPOLIECCe OPraHn3aLnum U OCyLLIeCTBJIEHNS X039ANCTBEHHOMN
NeaTeNbHOCTN MeXay CyObekTaMm X039MCTBOBAHUSA, @ TakXe MexXay 3TUMU
cybbekTamMm 1 ApyrmmMmm y4acTHUKAMN OTHOLLEHUI B cchepe X035MCTBOBaHUSA. Pa3Huua B
[aHHOM cJly4ae C OCTaJIbHbIMW OTPAC/IS MM B TOM, 4TO NpeanpuHUMaTebCKoe NpaBo
NPUMEHSIeT CBOAHbIA MMMEPATUBHO-ANCMNO3UTUBHbLIA METOL, YTO B paMKax
rPa>4aHCKOro NpaBa HEBO3MOXXHO, T.K. YNOMSIHyTas 0Tpacsb NpPaBoOBOro
perysnpoBaHuns onepmpyeT AUCMO3UTUBHLIM METOA0M.

CpaBHMBaa KoMMep4eckoe n npegnpuHMMaTesibCKoe npaBo, HY)KHO OTMETUTb, YTO OHU
CX0XXWN Mo ceBoeMy npeameTy. Tem He meHee, A.A. [OH4YapoB noJsiaraeT, 4To
KOMMepYecKoe npaBo 1 npeanpuHuMaTesibCKoe NpaBo - pa3Hble oTpac/n npasa.
MpegnpnHMMaTeNbCKOe NMpaBo perynpyeT oTHOLWEHUSA, CKNaabiBatowmecs B cpepe
npeanpuHNMaTeNIbCKOW AeATEeNbHOCTU, T. €. TaKOW AeATeNbHOCTU, KOTOopas HarnpassieHa
Ha nony4deHne npubbinn. Toproeas AeATENbHOCTb ABNAETCSH YaCTblO
npeaonpuHNMaTeNIbCKON AesaTeNbHOCTU. NToHATNe npeanpuHUMaTeNbCKON AeATesIbHOCTU
HaAMHOrO LWMpe TOProBon AesaTenNbHOCTU. K npeanpuHUMaTeIbCKON OeATeNIbHOCTU
OTHOCATCS, KpoMe Toproean, 060poT LeHHbIX bByMmar, 6baHKOBCKas AeATEeNbHOCTD,
opraHm3aumsa pnanyvecknx nmy n ap. Tak Kak NoOHATME Toproeau bonee y3koe, 4em
MnoHATME NpegnpuHUMaTENbCTBA, TO KOMMEpPYECcKoe NpaBo nmeeTt n bosee y3kmn
npegMeT NpPaBoOBOro peryanposaHus, 4em npegnpuHMMaTebCKoe npaso.[18]

Kak y>e 6b1J10 CKa3aHOo BbllLe, KOMMepPYeCcKoe NpaBo sIBASETCA NOA0TPAC/bIO
rpa>4aHCKOro rnpaea, Tak Kak peryampyeTt CXOA4Hble OTHOLLEHUSI - TOBapHbIN 060poT,
ABJISOLLNACSA COCTABHOM YaCTbio UMYLLLECTBEHHOro obopoTa. /15 KOMMepYeCckoro rnpaea,
TaK e KaK 1 A1 rpa)K1aHCKOro rpasBa, XxapakTepHo Hanm4yme AMCcno3nTUBHOro MeToaa
NpPaBOBOro PerysinpoBaHUS.

KP ycTaHaBnMBaeT SKOHOMUYECKYO cncteMmy Poccnnckon depepaunm, OCHOBY KOTOPOM
cocTaBsisieT pa3Hoobpasme popM COBCTBEHHOCTU U UX PABHYIO 3aLLNTY rocyapCTBOM.

KP ycTaHaBiMBaeT MUHUMYM rapaHTUN NpaB N NHTepecoB CybbeKToB
npeonpuHNMaTeNnbCKON geaTenbHOCTU. CornacHo CT. 34 KOHCTUTYyUmnn PO Kakabln
nMeeT Npaso Ha cBOOOAHOE NCMNOoJIb30BaHME CBOUX CNocobHOCTEn 1 nmyulecTea s
npeanpuHNMaTesIbCKOW U MHOM He 3anpeLleHHON 3aKOHOM 3KOHOMMNYECKON



neAaATesibHOCTN.

KP 3akpennsieT obwme NnpnuHUNNbl peryanpoBaHns npeanpuHUMaTeIbCKON
DeATeNbHOCTN.

KP onpenenseT npeameTbl BegeHUsa PO n cybbekToB PO B 061acTm perynmpoBaHus
XO03ANCTBEHHbIX OTHOLWEHNIN[19]

MpeanpuHuMaTeIbCKOE U rpakAaHCKoe rnpaso. Benyllen oTpacsibio npaBa saBiseTCs
rpa>gaHCKoe npaBo. [paxaaHCKOE rnpaBo — 3TO CUCTEMaA MNPABOBbLIX HOPM,
peryanpyowmx NMyLLECTBEHHbIE U CBSA3aHHbIE C HAMUN HEUMYLLLECTBEHHbIE OTHOLLEHUS,
6asunpytowmecss Ha aBTOHOMUM U NMYLLLECTBEHHOW CaMOCTOATE/IbHOCTM Y4aCTHUKOB
TaKNX OTHOLLEHNI, METOAO0M OPUANYECKOro paBeHCTBa CTOPOH.

B.B. [loNIMHCKas nosiaraeT, 4To NpeanpuHMMaTesbCKUE UMYLLLIECTBEHHbIE OTHOLLEHUS
CNy>KaT Ba)KHbIM 3JIEMEeHTOM NnpeaMeTa rPa*kJaHCKoro npasa. MpaXKAaHCKNN KoOeKc,
Jipyrve 3aKoHbl U UHbIE NPABOBbIE aKTbl, COMAEPIKalLlMe HOPMbI FPaXKAAaHCKOro Nnpasa, He
TONIbKO [Al0T JIerasbHoe onpeaeneHne npeanpuHUMaTebCKON AesATeNbHOCTU, HO U
pernaMeHTUpPYoT 0COBEHHOCTU UCTOYHUKOB €€ rpa)KJaHCKO-NPaBOBOro pPeryanpoBaHus,
NX ydactua B ob6a3aTtenbCcTBax. [pa’kgaHCKoe NpaBo peryanpyeT nopsiaok 3akaiyeHus
N NCMNOJIHEHNSA OOrOBOPOB, BOMNPOCKI HAac/e40BaHMs, aBTOPCTBA, M30bpeTaTenbCTBa,
XXUNNLHbIE OTHOLIEHWS. NaBHas 0COBEHHOCTb rpaXkA4aHCKOro nNpaBa 3akJ/o4YaeTcs B
TOM, 4TO OHO PEerynpyeT OTHOLIEHUS MeX Ay PaBHOMPABHLIMU 1 HE3aBUCUMbIMU
cybbekTaMum, BCTYMNaOWMUMN B OTHOLLEHUSA ApYr C APYroM no cobCTBEHHOW BoJeE.

Cpelun NCTOYHUKOB NpeanpuHMMaTeNbCKOro npasa ocobas posib NPUHALANEXUT
pa>kgaHCKoMy Koaekcy PO.

MpeanpmHUMaTeIbCKOE N aAMUHUCTPATUBHOE MMpaBo. AOMUHUCTPATUBHOE

npaBo peryanpyeTt obLiecTBEHHbIE OTHOLLEHMS, CKaAblBalowmecs B cepe
rocyapCTBEHHOr 0 yrnpaBieHns: NopsAoK CO30aHNUsA, peopraHn3aunm n TMKBngaLmmn
NCNOJTHUTENbHbIX OPraHOB BCEX YPOBHEN, X NepeyeHb, Lenn 1 3a4avyn, KOMNeTeHLUWIo,
CTPYKTYpPY, NOPAAOK (PYHKLMOHNPOBAHWS.

AOMNHNCTPATUBHOE NPABO OKA3blBAET OMNMpeAesieHHoe peryampyolime Bo3aencTeme u Ha
HerocygapcTBeHHble opraHmn3aunn. Hanpumep, obsa3aTenbHas rocyjapCTBEHHan
perncTpauns, pernaMmeHTaums oTHOWEHNN 3TUX OpraHn3aumin ¢ cybbekTamm
rocyfapCTBEHHOW BNIACTU, OCYLLECTBJIEHNE FrOCYAapCTBEHHOrO KOHTPOSA U Haf30pa 3a
COOTBETCTBUEM UX OeATENbHOCTU TPebOoBaHMSM 3aKOHa.



HopMbl aAMUHUCTPATUBHOIrO NpaBa onpeaesnstoT NPaBoBOW CTaTyC 06LEeCTBEHHbIX
o6beanHEHNN, OPraHOB MECTHOro CaMoynpaB/IeHNA N UHbIX HEFrOCY OAPCTBEHHbIX
dopmMmMpoBaHUI B chepe aAMUHUCTPATUBHBIX MPABOOTHOLUEHNA. AOMUHUCTPATUBHOE
NMpPaBO XapakTepusyeTcsa HaJIM4MeM OTHOLLUEHUNA «BJIAaCTb - MOAYMHEHNE» U peryampyeT
OTHOLLEHNA HEePaBHOMpPAaBHbIX Cy6bEKTOB

HopMbl aAMUHNCTPATUBHOIO NMpaBa onpeaenalnT NOPAAOK rocyaapCTBEHHOro
perynmpoBaHusa npenrnpuHUMaTesIbCKON OesaTesIbHOCTN, NMPaBoBoOe MOJIOXKEHNE U
KOMMEeTEeHLMNI0 OpraHoB rocyaapCTBEHHOW BAACTU, @ TakKXXe OCHOBaHUSA
aAMUHUCTPATUBHON OTBETCTBEHHOCTW 3@ HapyLUEeHUSA BeAEeHNSA XO039NCTBEHHOW
neaTenbHOCTU. B npeomMeT npeanpMHMMaTeNbCKOro npasa BXOAAT OTHOLWLEHUA
BO3HMKalOLME B NpoLecce roCyaapCTBEHHOr0 peryimpoBaHuns npeanpuHnMaTelbCKOon
neaTtenbHoCcTn.[20]

lMpeanpuHuMaTesbCKoe npaBo 1 TpyaoBoe npaso. OT TPyAOBOro npasa
npeanpuHUMaTesibCKoOe NpaBo OTJ/IMYAEeTCA TEM, YTO BO3OENCTBYET He Ha
OTHOLLUEHNS OTAENbHbIX JINL, HAHSABLUNXCS Ha paboTy 1 NOOYMNHSIOWMXCA B CUJTY 3TOro
npaBuiamM BHyYTPeHHEro TpyAoBOro pacnopsigka, a Ha npeanpuHMMaTenbCckme
OTHOLUEHNS NPeanpUaTUA U UX NoapasaesieHNn B LLeSIOM Kak NpeanpuHnMaTebCKnx
obpa3oBaHun.

lNpeanpuHumMaTesbCKoe n puHaHcoBoe rnpaso: OT (PUHAHCOBOro npasa
npeanpuHUMaTesibCKoe npaBo OTJ/IMYAeTCHA TeM, 4YTO perynmposaHue (pUHaHCOB,
bogxeTa (rocyfapCTBEHHOro njaHa ®opMmMpoBaHMA N peanmsaunm 4OXOL0B
rocypapcTtBa) sasnseTca npegmeToM OUHaHCOBOro rnpasa. PerynnposaHune xe
NCTOYHMKOB 00XO40B NMpeanpuaTum n npegnpuHUMaTenem n nx NCnosib3oBaHMs B
BOCMPON3BOACTBEHHOM KpyroobopoTe cocTaBnseT npeaMeT npeanpuHNMaTebCKOro
npaBa. M03TOMY B HaCTu OBUXXEHUSA OEHEXHbIX CPeACTB X03NCTBYOWNX Cy6bEeKTOB
perynvposaHune ocyLlecTB/AeTCA HOpMaMu nNpeanpuHUMaTesIbCKOro npasa. B 4yacTu xe
obpa3oBaHUA rocyfapCTBEHHbIX 4OXO40B Ha OCHOBE HaJsI0roB, HanpasseHUs B0 0)XKEeTHbIX
CpencTB OTHOLUEHNA COCTaB/IAT npegmMeT pMHAHCOBOrro npasa.

Taknm obpa3oM, rMHAHCOBOE NPaBO PeryampyeT OTHOLLIEHMS Mo noBoAy popMMpPoOBaHMS
6loo)xeTa. BzanmonencTeme c npeaAnpuHMMaTENbCKUM OCYLLLECTBASETCA B YaCTK
OTpa’keHns pe3ysibTaToB NpeanpUHUMaTENIbCKON AeATeNbHOCTU U NCNONb30BaHNSA
HasloroBbIX 0643aTeNbLCTB.

MpeanpuHUMaTeIbCKOE NpaBo 1 YrosaoBHOE npaso: Bzanmonenctaume ¢
npeanpuHUMaTeNIbCKUM B YacTu onpeaeneHnin 0CHOBAHUN YroJIOBHOW OTBETCTBEHHOCTH



332 dKOHOMUYeCKne npecTtynieHna.[21]

2.2. 3aKOoHOOaATeNbCTBO NpeanpuHUMaTeNbCKoro
npasa

MpeanpnHMMaTesibCKOe 3aKOHO4ATe/IbCTBO - CpaBHUTENIbLHO HOoBas KaTeropuda. OHa
BOLUJ1A B HAY4YHbIN 060OPOT 1 (haKTNYECKN BbITECHMUIA NOHATNE "XO3ANCTBEHHOE
3aKoHoOaTesIbCTBO" Bnarofaps B NepByto ovepenb NOSABAEHUIO HOBOIO Mpa>kgaHCKOro
kKogekca. MmeHHo TK PO chopmynmpoBan onpegeneHmne npeanpuHMMaTebCKon
0eAaTesIbHOCTU, a TakK)XXe YyCTaHOBWJ1 NMPaBOBOW peXxum npeanpuHnMmaTenbCTBa. 9TO B
3Ha4YUTENbHOW CTENEHWN Aa10 OCHOBaHMe paay ydeHblx (B.®. NMonoHpgonyno, B.B. PoBHbIN,
E.A. CyxaHOB 1 Ap.) yTBEP)XAATb, 4TO NpeanpuHMMaTesIbCKoe 3aKOHO4AaTes/IbCTBO
npencrtaBnseT cobon pa3HOBUOHOCTb FPa>KgaHCKOro 3akoHoaTebCTBa.

MpencTtaBnTenn KoHUenuum xo3ancrTeeHHoro npasa (B.C. AHoxuH, A.l'. bbikos, B.B.
JlanTtes, B.K. MamyT0B, B.B. MapTeMbsHOB 1 Ap.) pacCMaTpuUBaloT
npeanpuHMMaTesIbCKOe 3aKOHOAATE/IbCTBO B KaYeCTBe CaMOCTOATE/IbHOWM OTpac/in
POCCUNCKOro 3aKoHogaTenbCcTBa. 1o nx MHeHuto, NnpegnpuHUMaTesibCKoe
3aKoHopaTeNIbCcTBO obnafaeT NnpeaMeTHbIM eANHCTBOM - 3TO 06 eCcTBEHHbIE OTHOLWEHNS
B chepe npennpuHnmaTenbcTea. OHM npegnaratoT usgaTb NpeanpuHUMaTeNbCKUn
(X039MCTBEHHbIN) KOOEKC.

N HakoHeLl, TpeTbs TOoYKa 3peHunsa Bba3npyeTca Ha TOM, YTO NpeanpUHMMaTENbCKOE
3aKOHOATeNIbCTBO MO CBOEW CYTU €CTb KOMIMJIEKCHAasi 0TPacC/ib 3aKOHO4ATEeNbCTBA,
rapMOHMNYHO coYveTatowas nybanyHo-npaBoBbIE N YaCTHOMNPAaBOBbIE Havana.
KoMnNeKCHbIN XxapakKTep HOCUT 1 BONbLUNHCTBO HOPMATUBHbIX MPABOBbIX aKTOB,
BXOASILLMX B €e COCTaB.[22]

B npaBoBOMN O4ENCTBUTENIbHOCTU KOMIMJIEKCHbLIN 3/1IEMEHT NPUCYTCTBYET B Ntobon oTpacin
3aKOHO4aTeNbCTBa, B TOM 4Yucse rpaxgaHckoro. Hanpumep, B 'K P® ,ocTaTo4HO MHOro
AOMUHUCTPATUBHO-MPABOBLIX HOPM, NOCBSALEHHbIX PeryaMpoBaHU0 TakKMX BOMPOCOB,
KaK rocyfapCTBeHHas perncrpauns iopnamndecknx nuu, nMueH3snpoBaHme oTaesbHbIX
BUOOB OeATeNbHOCTU U Ap. MIHorga MoXXHO BCTPETUTb MHEHUE O TOM, YTO MOCKOJIbKY
CYBMHCTUTYT rocyfapCTBEHHON perncTpaumm noay4ynn "topnanyeckyo nponucky" B
[paKO4aHCKOM KoAeKce, NOCTOJIbKY OH SIBNIIETCA MO CBOEW Npupoae rpa>KgaHCcKo-
npasoBbIM. Ha Haw B3rnsan, aoMMHUCTPATUBHO-NPaBOBON XapakTep CyOUHCTUTYTa
roCcyfapCTBEHHON perncTpaunm npugnyeckoro nmua (06bLeKToB HeABVMXXUMOCTU 1



COENOK C HUMIN) He npeTepnesn Kakoro-nmbo naMeHeHns rno npmyYmnHe npsaMoro ykasaHus
BIKPO® (cT. 51, 131) Ha Heob6xoaNMMOCTb TaKon perncrtpaumm B COOTBETCTBMN CO
crneumasibHbIMU 3aKOHaMMU.

MNpeonpuHMMaTeNbCKOe 3aKoHO4aTeNbLCTBO obpasyeT, no MHeHuto WN.J1. KopHeeBou
eQNHYI0 CUCTEeMY HOPMaTUBHbIX MPaBOBbIX aKTOB Pa3/IM4HON OPNANYECKON CUJbl. B
OT/ZINYME OT FPa>KAaHCKOro 3aKoHoAaTesIbCTBa, B COCTaB KOTOPOro BxoadaTt K PO u
henepanbHble 3aKOoHbI (M. 2 cT. 3 TK PO), npeanpnHNMaTesibCKOe 3aKOHO4ATE/IbCTBO -
3TO WKnpokoe noHAaTre. OHO BKJIIOYaeT, Npexae BCero, 3aKkoHoAaTesIbHble aKThbl
enepanbHOro yposHs (KoHCTUTyuunio PO; dpepepanbHble KOHCTUTYLMOHHbIE 3aKOHbI;
henepasibHble 3aKOHbl; HOPMaTUBHbIE MOCTaHOBNEHNA TocygapcTBEeHHON [yMbl U
CoBeTa ®enepaunu; HopMmaTuBHbIe YKa3bl [pesngeHTa PO, npuHATbIE B nepuog
MO3TANHOWN KOHCTUTYLMOHHON pedopMbl; HE yTpaTMBLLUME CUJTY paHee U3faHHble 3aKOHbI
N HOpMaTMBHbIe NocTaHoBNeHUA Cbe3na HapoaHbix aenytatoB CCCP, Cvbe3na HapOAHbIX
nenytatoB PCOCP (P®), BepxosHoro Coseta CCCP n BepxosHoro Coseta PCOCP u T. a.).
B cocTaB npegnpuHUMaTEIbCKOro 3aKOHOAATes/IbCTBA Tak>Ke BXOAAT NoA3aKOoHHbIe
HOpMaTuBHbIE aKTbl (yKa3bl [Mpe3ngeHTa PO, noctaHoBneHnsd lNpasutenbcTea PO,
BeJOMCTBEHHbIe aKTbl). Ha3BaHHble aKTbl 0Opa3yloT dhefepasibHbIN YPOBEHb
perynmpoBaHusa npeanpuHMMaTesIbCKON 4EeATENbHOCTN, OCHOBAHHbLIN Ha LeHTpaansaumnm
yrnpaBJaeHUsa SKOHOMUKOW.[23]

Mpe3npeHT PO n3gan Ykas ot 23 Maa 1996 r. N 763 "O nopagke onybankoBaHus um
BCTYMJsieHMA B cuily akToB lpe3unpeHTa Poccunckon depepauun, MNpasmntenbcTea
Poccuninckon depepaunn 1 HOPMaATUBHbLIX aKTOB (hefepasibHbIX OPraHOB UCMOJIHUTEIbHON
BfacTn", onpenenme nopsagok rocygapCTBEHHON peructpaunn B MuHiocte PO
HOPMATUBHbLIX MPAaBOBbIX aKTOB MUHNCTEPCTB (BE€AOMCTB), 3aTparmsBatoLmx npasa,
cBoboabl N 0653aHHOCTY YeNoBeKa N rpa>kgaHWHa, yCTaHaBAMBalOWMX MPaBOBON CTATYC
opraHu3aumm Nanm MMeKLLINX MeXXBe4OMCTBEHHbLIN XapaKTep.

CoBepLUeHCTBOBaHME 3aKoHogaTeNnbCcTBa 06 OTAENbHbIX BUAAX NpeanpuHUMaTelbCKNX
00rosopos. lNpexxae Bcero Hago oTMeTUTb, 4To B TK PO HeT onpefeneHnsa NoOHATUA
npeanpuHNMaTesIbCKOro A0roBopa, XO0TA HEKOTOPbLIE KPUTEPUN NCMOJIL3YIOTCA B
nencreyouwem Kogekce. 3akoHoaaTe b OroBapruBaeT HeobXoAMMOCTb y4acTus
KOMMEpYeCKNxX opraHn3aumnn Bo Bcex nybamyHbix gorosopax (CT. 426), a Takxe B
norosopax hMHaHCMPOBaHMA Nopg YCTYNKY AeHeXXHoro TpeboBaHuma (cT. 825),
DOBEpPUTEsIbHOro ynpassieHnsa nmyuwectsom (ct. 1015) n kKommepyeckon KoHueccum (CT.
1027). B poroBopax noctaBku (cT. 506), NoCTaBKM TOBApPOB OJ151 rOCYAaPCTBEHHbIX HYX ],
(cT. 525), KoHTpakTauum (cT. 535), XxpaHeHNsa Ha ToBapHOM cknage (cT. 907) B KayecTBe
CTOpPOHbI 06A3aTeNbLCTBa Ha3bIBAOTCSA NLA, OCYLLECTBAALWME NpeanpuHNMaTENbCKYIO



neATeNbHOCTb. 34eCb 3aKoHOoAaTeNb o4epymBaeT 6onee WMPOKUN KPyr NOTeHUMaslbHbIX
KOHTpareHToB.[24]

3aKJ4YeHue

MpeaonpuHMMaTeNbCKOe NpPaBo ABASET cobon oTpacs/ib 0Te4eCTBEHHOro npaBa
KOMMJIEKCHOr0 XapakTepa. Ocobbii Mockl NpeanpUHUMATENLCKOro NpaBa 3aKJlo4YyaeTcs
B TOM, YTO OHO CTaJl0 CPeA0TOYMEM HOPM, HAaNpPaBNEHHbIX HE MPOCTO Ha PeryampoBaHune
npeanpMHNMaTeNIbCKON AeATENIbHOCTU, @ Ha UHULUMALUMIO UHAWBUAYAIbHbIX CBONCTB
rpakaaH.

MpenmyLLecTBOM NpeanpuHNMaTENIbCKOro PEryanpoBaHmns AeaTeNbHOCTU PU3NYECKNX
3aKJIlo4aeTCcsa B TOM, YTO AaHHasA MHMUMATUBA MOXeET BbiTb ocyliecTBneHa 6e3
obpa3oBaHNSA LOPNANYECKOr0 LA, U COOTBETCTBEHHO n3beraHns HabMBLLUNX OCKOMUHY B
P® agMMHUCTpPaTMBHbIX Npouenyp 6/10KMpytoLero xapakrepa, MOMHOXEHHbIX Ha
aKTUBHOE M MaCCUBHOE KOppyMnunpoBaHume. Kak Bblsio CKa3aHo paHee,
npennpuHMMaTeNnbCKOe NpaBo peryanpyeT BO3MOXKHOCTb YesloBEKA NPOSABUTb CBOU
MeHTaJibHble BO3MOXXHOCTMK B Cthepe obopoTa ycnyr, paboT n HEKOTOPbLIX BUAOB
npoaykumn. MHavye rosops, NosSBUACb BO3MOXXHOCTb, BKJIIOYNTCA B COPEBHOBATEIbHbIN
N KOHKYPEHTHbIN npouecc ¢ camum cobon n cebe nogobHbIMN.

3HayeHne NpeanpuHMMaTENbCKOro NpPaB 3aKJIl04YaeTCs He TOJIbKO B MOOENMPOBaAHNN
ynpaBiieHYeCKNX N YaCTHbIX NPOLLECCOB HA OCHOBE AOMYLLEHNSA B PbIHOYHYIO
KOHKYPEeHTHYto cpeny. Obpamnsas HopMaMu npeanpuHUMaTeNbCKY0 OeATeIbHOCTb,
npeanpuHMMaTeNbCKOE MpaBo AaJsi0 TOHOK HOPMATUBHOIO NpoLecca CHU3y BBEPX, B
NAHHOM cJly4ae peyb NAET O AO0rOBOPHbIX KOHCTPYKLUAX, KOTOPbIE CTa/IN SIBbIO
NCKJTIOYNTESIbHO HA OCHOBAHMK CYLLLIECTBOBaHUS NpeanpuHUMaTeIbCKOro 0TPac/ieBOro
peryanpoBaHuns. Peyb BbILE LA O TaKUX SIBJIEHUSAX KaK:

- JorosopHblie rnpeanpnmHnMMaTesibCKne KOHCTPYKLUNN - T.€. CorJlalueHn4d, peryampyrowine
NCKOYNTENbHO 0bsa3aTenbLCcTBa 13 npe,unpleleaTeanKon OEeATENIbHOCTN,

- HOPMaTUBHO-peryndaTnBHblie TUMNONOI NN - obbl4an oenoBoro o6op0Ta n geJsiosble
0bblIKHOBEHUS, KOTOpble cobCTBEHHO CTasn NCTOYHMKAMM He TOJIbKO
npenonpuHMMMaTesibCKOro, HO N rpa>XaaHCKoro rnpasa.

CTaHOBJIEHNE N YCTONYNBOE Pa3BUTUE PbIHOYHbBIX OTHOLWEHMN B Poccnm no-HoBoMy
CTaBUT BOMPOCHI O MOHM3MEe 1 AyasIn3Me npaBa, 0 COOTHOLEHUN Ny6INYHOro 1 4YacTHOro



npasa, UMMepaTUBHbIX U ONCMO3NTUBHbLIX MeTOoZax NPaBOBOro peryanpoBaHus
SKOHOMUYECKNX OTHOLLEHUIN, O Ayasin3Me YacTHOro npasa, AeTepMnHUpytoLuLero He
TO/IbKO BHYTpPUOTpPac/ieBble N MeXoTpac/ieBble CBA3MN B paMKaX PbIHOYHOIO
npasonopsaka. IMeowmnca onblT pa3BnUTUA 3aKoHOA4ATeIbCTBa B 00671aCTU SKOHOMUKU U
NnpakTuUKa ero NpuMeHeHnsa gaeT OCHOBAHUSA NMPUATU K HEOOXOAMMOCTU U3yYeHUSs
hopMUpoBaHNA XO3ANCTBEHHO-NPABOBbLIX KOHLEMLWUNA, MOCKOJIbKY Jtoboe
pedopMmpoBaHMe CTPYKTYpPbl MPaBOBOWN CUCTEMBI, B TOM YUCJIe N Kacalowmecs
perynmpoBaHna 3KOHOMUYECKNX OTHOLLUEHUI A0J1XKHO ObiTh 0obecrnevyeHo TeopeTndeckum
obocHOBaHMeM JaHHOro npouecca.

B HacTosLee BpeMs cpeamn YY4eHbIX U MPaKTUKOB BeOyTCS ANCKYCCUKM MO NOBOAY
uenecoobpasHoCTU cyuecTBoBaHna obocobneHHOM oTpac/n NnpeanpuHMMaTENIbCKOro
npasa, OTpPac/ieBoOn NMPUHALNEKHOCTUN HOPM pPerympoBaHns npeanpmHNMaTeNbCKNX
(X038MCTBEHHbIX) OTHOLLIEHUN. AKTUBHO 0b6Cy>XaaeTca npobnema coBepLIeHCTBOBaHUA
y>Xe CyLlecTBylouwen CUCTeMbl NpeanpuHNMaTENbCKOro 3aKoHo4aTeIbCTBa, a Tak Xe
NPUHATUA egnHoro MNpegnpuHMMaTeNbCKOro (Xo3MCTBEHHOr0) Koaekca. PazobpaThca B
OCHOBHbIX HarnpaB/EHNAX Pa3BUTUA COBPEMEHHON HAYKKN NMpennpuHNMaTEeNbCKOro
rnpasa, BO3MOXXHO, TOJIbKO NocCse TWaTesIbHOro aHasn3a UCTOPMUYECKOro onbiTa
PYHKLNOHMPOBAHMNSA OCHOBHbIX XO3NCTBEHHO-MPAaBOBbIX LUKOJI.
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Hayka, ee BHabl v YHKUHA

Hayka — 23710 dhopma AyxOBHOW OSATENBHOCTH NKOAEH, HANPABNEHHAA HA NPOW3BOACTBO 3HAHMH O NpH-
pole, oblWecTBe, CAMOM NO3HAHWH W MMEHLLAA HENOCPEACTBEHHYIO LENb NOCTHMEHWA MCTHHBI M OTKPbI-
THA OBBEKTHBEHBLIX 3aKOHOB
r L
kKaK ocobbii BM kaw ocobas cucrema ob-
Kak ocobas cucTema EﬂTEﬂbHOCTHﬂ
. ECTBEHHbIX OpraHJia-
ZHAH MM a - 8 p
UMH, yuYpexaeHWd, Bbipa-
BaTbiBAKILWMK, XPAHALLMEK,
pacnpocTpaHa WM M
y
BHEAPAKILWLMX 3HAHWA
CHCTEMA HaWHE"x (HWMH, Byzbl, akanemuue-
WCC/EL0BaHMM CHME WHCTHMTYTbI, AKane-
MHA Hayw P)
R
ONBITHO-KOHCTPYRTOR-
CKHE M3bICKAHWA W Ap.
Brap OB WekyNbTYpHBIE XapaKTEPHCTHKM
—eCTeCTBEHHbIE — MYMaHKWTapHbIE] — pauMoHanbHOCTb,
— thyHAAMEHTANBHbIE — NPHKNAL- — KPHTHYHOCTb;
Hble 1 T. A. — WHOWBMAYANEHOCTE;
— KOMMYyHHKabensHoCThb
gy HK LMK
KYyAemypHo- hozHaaamensHo- NPo 2HOCMUYeC Kas
MUPOBO3INEHYECKAA oG bACHUMENbHAA
DopMUpyeT  MWPOBO33pQEHWE, Hayka ctana cdakTopom npo- LaHHble HAYKH WCNONb3YoT-
HayYHble NpeacTABAeHWA — H3BOACTBEHHOMO NPOUEBCCA, cA ANA paszpaboTKK NNaHoe
dyacTk obuwero obpazoeaHWA, DA3BMTME TEXHWKKM BCce Bonb- M NpOrpaMM  COUMANBHOro
KyAbTypbl e 3ABMCHT OT YCNEexXoB Hay4- H IKOHOMHUYBCKOrQ pPAaszBu-
HbIX MCCABL0RaHHH THA, 008 YNOaBAESHWA Kyb-

TYOHbIMK NpOUECCAMMK W T. 1.

Puc. 2. CBONCTBa Hayku npeanpuHUMaTebCKOro npasa
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