Copnep>xaHue:

BBepneHue

Ins npaBoBefeHNs COBPEMEHHOINO POCCMNCKOro rocygapcTBa 04HOM U3 HOBbIX
OVNCUMMAVH BbICTYNAaeT MMEHHO NpeanpuHMMaTesbCKoe NpaBo. AKTyaslbHOCTb Npobnem
MPaBOBOIr0 PEryJiMpoBaHns, Kak SKOHOMUYECKOWN, TaK U NMpeanpuHNMaTEbCKON
NeATeNIbHOCTN B COBPEMEHHbIX 9KOHOMUYECKUNX YCJSIOBUAX HE Bbl3biBAa€T COBEPLUEHHO HU
KaKNX, Aake Manenwmnx COMHeHnn. MMeHHo nosToMy npeanpuHUMaTenbCKoe NpaBo
BbICTYMaeT B Ka4yecTBe y4ebHOW ANCLUMMINHBI, KOTOPYIO NpeaycMaTpuBaeT
rocyaapCTBEHHbIN obpa3oBaTenbHbIM CTaHAapT Poccuinckon depgepaunmn. Heobxoammo
3aMeTuUTb, 4TO, Kak B Poccumnckonm depepaumnm, Tak 1 B 3apybexxHbIX rocyaapcTBax
N3YYEHUNIO MPEeanPMHUMATEsNIbCKOro NpaBa B HacTosLLEee BpeMs yaensieTcsa 4OCTaTO4YHO
6o/iblLIOE BHMMAHNE, BbIXOAUT B CBET MeToamnyeckasa n y4ebHasa nutepaTtypa, KoTopas
nocesweHa nogobHoro pona npobnemam.

N He cMOTpPSA HM Ha 4TO, BOMPOC, KacalLwmnncsa MmecTa npeanpunHNMaTelbCKOro rnpaBa B
COBpeMeHHOI7I I'IpaBOBOI7I cncrteme npeactasiadeTcd 4oCrtato4yHO HEOOAHO3HAYHbIM.

B pa3sinyHbIX BbiCLINX Yy4ebHbIX 3aBegeHnsax Poccninckonm depgepaynm K onpeneneHunto
npeonpuHNMaTENbCKOrO NpaBa MMEKT MeCTO Pa3/inyHble MOAXO0A4bl, B CBA3M C 3TUM,
COOTBETCTBEHHO, HECKOJIbKO OT/INYaloTCs 1 paboyme nporpaMmmbl AaHHOro y4ebHoro
Kypca.

B CBS3K CO CKa3aHHbLIM BbllIE, HEOOXOONMO OTMETUTb, YTO AaHHbIE MOJI0XKEHUS,
cobCTBEHHO ropopf, n onpeneniarT aKTyaJIbHOCTb I/|36paHHOI7I TeMbl NccneaoBaHnMA.

Llenb npencTaB/ieHHON KYypCcOBOW paboTbl BUANTCA B onpenesieHnn N xapakTepucTunke
IOPULANYECKON CYLLHOCTU NpeanpuHNMaTeNbCKOro npasa B NpaBoOBOW cucTemMe
POCCUNCKOro rocynapcTsa.

Ncxonosa U3 akTyasIbHOCTU TeMbl, U O OOCTUXXKEHUS onpenesieHHOoN Bbile uenn paboThl,
B MpoLecce ee NoAroToBKM NPencTaB/ifeTcs HeobXoaNUMbIM peLleHne onpeaeneHHbIX
3a4a4, @ UMEHHO:

- AaTb NMOHATME NpeanpuHMMaTENbCKOMY NMpPaBy U ONpeaesuTb ero MecTo B B CTPYKType
POCCUINCKOro npasa;



- onpepnennTb NpeaMeT U MeTo npeanpuHnMaTesnlbCKoro npasa Poccnimnckom
depepauunnu;

- N3YHNTb NpuHUWNbI NpegnpmnHnMMaTesiIbCKOro rpasa.

Mpwn noarotoBke KypcoBon paboTbl b/ NCNOb30BaHblI HAY4YHbIE TPYAbl YHEHbIX-
npasoBenoB Poccumnckon ®epepaunm n Pecnybnmkm benapycb, a TakXXe HOpMaTUBHbIE
MpaBOBblE€ aKThbl, KacaloLimecs pacCMaTPNBAaEMON TEMBbI.

1. MoHATMe NpeanpuHUMaTENIbCKOro npasa U ero
MEeCTO B CTPYKType POCCUUCKOro npasa

PaccMmaTpuBas peasvum COBPeMEHHOro npeanpuHUMaTenbCKoro rnpaea, Heobxoanmo
OTMETUTb, YTO MEXAY YYEHBIMN NMEITCA OnpeaesieHHble TeopeTUYeCcKne pasHoraacus.

CoBpeMeHHas puanyeckas nutepaTypa BblAeNsaeT B HacTosLLee BpeMs TPU OCHOBHbIE
Teopun NpeanpuHMMaTENbCKOrO NpaBa, OTHOCA K FOCNOACTBYIOLWEN TeOpUN, B
COOTBETCTBUM C KOTOPOW, NMpeanpuHUMaTesIbCKOE NPaBOo BbICTYNAaeT Kak OCHOBHANA 4acTb
rpa>X4aHCKOro npasa. Mo MHEHMIO MHOIUX LMBUINCTOB, Y NMpaBa OTCYTCTBYIOT nNpeameT
N MeTOoAbl MPaBOBOIro PeryMpoBaHns B TPAaANLNOHHOM UX MOHUMAHNKW, a PaBHO 0Cobble
NPUHLUMMbI B OTpacan NnpeanpuHUMaTenbCKon aeaTenbHoCTU. OgHaKo BO3HMKaeT
BOMPOC, 4TO NoApa3yMeBaeTCsa Nof4 CJIOBOCOYETaHMEM «4aCTb FPaXKAaHCKOro npasa»?

Kak cYMTaloT HEKOTOPLIE YYeHble, YaCTb FPakKAaHCKOro npaea nogpa3symMmeBaeT
COBOKYMHOCTb 0OLLMX N 0COBEHHbIX HOP FPaXAAaHCKOro rnpasa, NPU3BaHHbIX
pPerysnpoBaTb UMYLLLECTBEHHbIE U CBSA3AHHbIE C HUMW JINYHbIE HEUMYLLIECTBEHHbIE
OTHOLLUEHNA MeXay MLaMun, KOTopble OCYLLIeCTBSIOT NMpeanpuHUMaTesbCKyo
neaTenbHOCTb, MMB0 XKe C X y4acTuUeM nnm npeanpuHUMaTeNbCKne OTHOLLEHUS,
OCHOBaHHbIE HA AaBTOHOMUW BOJIN, HA PABEHCTBE, @ TaKXXe UMYLLLECTBEHHOM
CaMOCTOATENbHOCTU UX YYaCTHUKOB.[1]1

MpeanpnHMMaTesIbCKOE NPaBO KakK caMoCToATes/IbHaa oTpac/sb NpaBa, byayym BTopon
Teopuen, NPUHALANEXNT CTOPOHHMKAM KOHUENLUNUN XO39NCTBEHHOIO NN
npeanpuHMMaTeNnbCKOro npasa. Tak, no MHeHuto [1.A. MakapoBa, B npouecce nepexona
K PbIHOYHOMN 3KOHOMUKE MPOC/eXMnBaeTCa AOCTAaTOYHO OWYyTUMas PoJib XO3ANCTBEHHOIO
rnpaBa, KOTOPOEe CTaHOBUTCS NMPaBOM NMpeanpuHNMaTenbCKoOn aeaTenbHoOCTU. NTaK,
MOHATUSA NpPeaAnpUHNMAaTENIbCKOro NpaBa M NpaBa X03AWCTBEHHOMO BbICTYMNaKOT
CMHOHMMAaMM C BbITEKAOLWMMKN OTClo4a BCEMU HAay4YHbIMU BblIBOAAMWN.[2]2



TpadNUMOHHO NpenCcTaBUTENaMN TEOPUN NPeanPUHNMATENIbCKOrO Npasa BbliAeNATCS
npeomeT n ocobbii MeTOL NMPaBOBOro PEryiMpoBaHnNsa eanHbIX NpeanpuHUMaTenbCKnX
NMPaBOOTHOLLUEHUN.

TakoBble OTHOLLUEHNSA NPUHATO pa3fensaTb Ha TpW rpynnebl obulecTBeHHbIX CBA3eN, K
HNCNTY KOTOPbIX OTHOCATCA:

- BO-MepBbIX, NpeanpuHUMaTebCKNE NMYLLLECTBEHHbIE, UMEHYEeMble FOPU30HTaIbHbIMU;
- BO-BTOPbIX, MpeanpuHUMaTeNbCKNE yrpaBieH4YeCKne, MMeHyeMble BEPTUKaIbHbIMU;
- B-TPEeTbUX, NpeanpuHMMaTENbCKME BHYTPUDUPMEHHbBIE NN KOPNOPATUBHLIE.

CornacHo TpeTben Teopun, - NnpegnpuHNMaTeNbCKOE NPaBo Kak KOMMJIEKCHasa oTpacib,
T.e. obpasoBaHue - Ba3mpyeTCcsa Ha onpeneneHHbIX NCXOOHbIX MOJIOXKEHUSAX YYEHDIX,
KOTOPbIMUN, Hapsay C NEPBUYHbIMN NPABOBbIMU CTPYKTYPaMM, Hanpumep,
KOHCTUTYLUWNOHHOIr0, agMMHUCTPATMUBHOIO, FPa>kAaHCKOro, npoLeccyasibHOro,
yKa3blBaeTCA Ha HaM4me BTOPUYHbIX N TPETUYHbIX NpaBoBbiX 06pa3oBaHUn. TaKUMmn
o6pa3om, B y3KOM CMbICJIe NpeanpuHUMaTesbCKoe NpaBo cieayeT pacCcMaTpuBaTb B
KayecTBe O0Tpac/im BTOPOro ypoBHS, KOTopas coyeTaeT B cebe NnpusHaku n MeToAbl
HeKoTopbiX Ba30BbIX OTpacien.

BbiCTynas B Ka4eCTBe KOMMJIEKCHOM OTpacau, NpeanpuHUMaTesibCKoe NpaBo NpPM3BaHoO
peryanpoBaTb OTHoLWeHMS ocoboro poaa B 061acTu npeanpuHUMaTesIbCKON
AeAaTenbHOCTN. Ha3BaHHbIMU OTHOWEHNSAMN obpa3yeTca Tak Ha3biBaeMoe nNpegMmeTHoe
eOMNHCTBO.

NTak, Kak npeanpuHUMaTeIbCKoe MpPaBo MOXKHO ONpenesinTb KOMMJIEKCHYO OTPac/b,
KOTOpas coyeTaeT rapMOHMYHO YacTHOMPaBOBbIE N My6NYHOMNPABOBbLIE Havana.
KoMnnekcHasi oTpac/ib XxapakTepusyeTcs npeobnanaHnemM pasHOOTPaACAEBbIX HOPM,
NPU3BaHHbIX PEryINPOBaTb 06LLECTBEHHbIE OTHOLLEHUS.

Noes hopMupoBaHNS NpeanpuHUMATENIbCKOro NpaBa Ha CTbike YaCcTHOro nyb6an4Horo
Hayasl akTyaJIbHOW 1 NJ1I040TBOPHOW NpeacTaBaseTCs u cerogHa. B To e Bpems,
nogobHoro pofa naes, N0 MHEHUO aBTOpa, BbICTpanBaeTCsA Ha OTKase OT pa3aesieHuns
npaea Ha Ny6an4YHOE 1 NpaBo, KakK YyTBEPXXOAeTCHA MHOrA4a CTOPOHHMKaMM
npeanpuHMMaTeNIbCKOro npasa. B peanbHON XXe XXU3HU MexXay YacTHbIM 1 Ny6/nYHbIM
rnpaBoOM OTCYTCTBYET rpaHumua. B aToM nnaHe nokasaTesibHbIM MOXXHO Ha3BaTb
BblCKa3blBaHMe M.M. ArapkoBa, COrJlacHO KOTOPOMY, COLMasibHbIN CJI0ON, KOTOPbIN
OCHOBbIBAETCA NIMWb Ha YaCTHOMNPABOBbLIX HaYanax, K ryMaHHOMY obLLecTBy He



npmBoanT,; B obounx clydadx 6narne HaMepeHnd JInlib CI'IOCO6CTBleT YHUHYTOXEHNIO
NINYHOCTU. IcTopuyeckoe pa3sutune pOCCVIVICKOFO rocyaapcCrtBa JiMLLUb NoATBeEpP>XOaeT
crnpaBedMBOCTb OaHHOIO NMpPorHo3a, caeJiaHHoro mn3BeCcTHbIM y4eHbIM-IOPNCTOM €eLle B
Ha4aJsie npowJsioro crtoneTtmsa.[311

Te nccnepnosaHus npobseM NpPaBoBOro peryampoBaHna SKOHOMUYECKNX OTHOLLIEHUN,
KOTOpble He NPOBOAAT pa3rpaHuYeHns Mexxay aAeneHnem npasa Ha nybamyHoe n 4yacroe,
C OOHOW CTOPOHbLI, 1 Ayasin3M YaCTHOro rnpasa C ApYyroun, AONyCKalT CMeLlleHne
pPa3HOMNOPAAKOBbLIX MOHATUN, KAKOBLIMU MOXXHO Ha3BaTb NpearnpuHUMaTesibCKoe npaso,
TOProBoe rNpaBo N KOMMep4YecKoe NpaBo, YTO BbICTyMNaeT B Ka4YeCcTBe COCTaBHOW 4acTwu
npeanpuHNMaTesIbCKOro NpaBa, TOW 4acTblo, KOTOpas NnpusBaHa perysnposaTb
OTHOLWeHnA B obnactmn obMmeHa ToBapaMu.

2. NMpeaMeT POCCUMUCKOro npeanpuHUMaTesIbCKoro
npaBa U ero MeTop,

PaccMaTpuBaTh COBPEMEHHOE NpeAnpuHnuMaTesibCKoe NpaBo B HACTosLLEee BpeMs
y4YeHbIMU-NPaBOBEAaMUN NPUHATO PAacCMATPUBATb, UCXOASA U3 TPEX MOJIOXKEHNIA:

- BO-MEpPBbIX, B KAYECTBE KOMMJIEKCHOM OTPAC/Iv NMpaBa, T.e. COBOKYMHOCTU lOpPUANYECKUNX
HOPM, MPU3BaHHbIE PEryINPOBaTb 0bOLLECTBEHHbIE OTHOLLEHUS, KOTOPbIE CKJ1aAblBAOTCS
B 0611aCTV opraHmM3aumnm, ocyLLecTBJIEHMS, @ PAaBHO FOCY1apCTBEHHOIr0 PeryinpoBaHuns
npeanpuHUMaTeNIbCKON NeAaTeNbHOCTH;

- BO-BTOPbIX, B Ka4eCTBe HayKu UM COBOKYMHOCTU KOHLEMNLWA, TEOPUI, NOEN, KOTOPbIE
N3y4aloT NpPaBOBbIE BOMPOChI OCYLLECTBEHUS NPeaAnpMHUMaTENIbCKON OeATEe/IbHOCTU 1
HanpaBJiIeHbl Ha yNy4lleHNe COBPEMEHHOI0 3aKOHO4AaTENbCTBA;

- B-TPETbMX, B KayecTBe y4ebHON NCUNNNHBI, T.€. COBOKYMHOCTM 3HAHWA, N3 KOTOPbIX
craraeTcs YacTb y4ebHoM nporpaMMbl 0bpa3soBaTesibHbIX yYpex AeHNN, He0b6X0ANMBbIX
AN1s NOArOTOBKM CMeunaancToB pa3HOro ypoBHS B OTpac/au opucnpyaeHumn.[4]11

CnepyeT OoTMETUTb, 4TO OTHOCUTESIbHO BOMNPOCA O TOM, BbICTyrMaeT /n
npegnpuHnMMaTesibCkoe npaso Poccnnckonm denepaumnm B Ka4yecTBe CaMOCTOATENIbHON
oTpac/au npasa, Cpeamn y4eHbIX-IOpUCTOB OTCYTCTBYET eAnHOEe MHeHune.[5]2

10 MHEHWNIO CTOPOHHUKOB AYyaJIMCTUYECKOWN KOHLEeMNUMKN, B YNCSIE KOTOPbIX MOXHO
otMeTuTb E.A. CyxaHoBa n b.W. NyrunHckoro, npegnpuHuMaTebCKMe OTHOLLUEeHUS



noasiexxaT peryanmpoBaHuNio aaMUMHUCTPATUBHbLIM U FPa)KAaHCKMM NPaBoM.

Kak cynTaloT npmuBep>XeHLbl MOHUCTUYECKON TEOPUMN, B KAaYeCTBE KaKOBbIX MOXHO
otMeTuTb B.K. MamyToBa n B.C. MapTeMbaHOBa, faHHasa Teopusa UCXOAUT U3 TOro, 4YTO
npeanpuHMMaTesibCKoe NpaBo NpeacTaBAsgeTCa CaMOCTOATENIbHOWN KOMIMJIEKCHON
oTpac/ibio rnpasa.

B kKayecTBe 06beKTa POCCMNCKOro NpearnpuHMMaTesIbCKOro NpaBa BbiICTynaeT
npeanpvHUMaTenbckas AesTeNbHOCTb.

B KauyecTBe NpeamMeTa perynmpoBaHus npeanpmHMMaTeIbCKOro npaBa Kak oTpacau
npaBa MOXXHO Ha3BaTb TPWU rPynnbl 06LLECTBEHHbIX OTHOLUEHWI, B YaCTHOCTMU:

a) NpeanpuHUMaTesbCKUe OTHOLLEHMS, BO3HUKaOWMe Mexxay cybbekTamm
X035INCTBOBAHMSA HAa OCHOBAHUN CAEJIOK MPaXKJaHCKO-MPaBOBOro PeryjimpoBaHuns, K
npuMepy, B CBA3U C 3aKJIIOYEHMEM Pa3J/INYHbIX 4OrOBOPOB;

0) opraHnM3aunoHHO-MMyLLeCTBeHHbIE MPaBOOTHOLLEHUA, CO30atlolWne ycnosmd onis
ocyLuecTBJ1eHNA I'Ipe,D,I'IpI/IHI/IMaTeJ'IbCKOIZ neAaATesibHOCTW, HalnpmnMmep, cosgaHue,
peopraHnsaunmna N MIMKBNOauna TexX Nianm NHbIX I'Ipe,ﬂ,l'lpl/IFITI/IVI;

B) OTHOLLEHMNS, KOTOpble 06pa3yoTCs B X04e rocyAapCTBEHHOMO perynpoBaHus
npeanpuHUMaTeNbCKON OeATEeNIbHOCTU, K MpUMepy, B NpoLlecce rocyaapCcTBEHHOro
KOHTPOSA, NPU rocyAapCTBEHHOW perncTpaumm xo3sncTByowmx cybbekToB.[6]1

B Teopuun npeanpuHUMaTENIbCKOro npasa Nojg MeToA40M ero rnpaBoBOro PeryjimpoBaHus
noapasymMeBaeTCcs COBOKYMNHOCTb cNocoboB 1N NpnemMoB BO3AENCTBUSA HA OTHOLLUEHWUS,
KOTOpble COCTaBAAT NpeaMeT npeanpuHMMaTesnbCTBa.

Mo MHeHMto aBTOpa, MOHATUE NPABOBOro MeToAa HeobX04MMO pacCMaTpuBaTh, Kak B
LUMPOKOM, TaK U Y3KOM CMbIC/1ax. B nepBom cny4vyae peyb BeAeTCs 0 MeToax 4YacTHOro n
ny6n4Horo npasa, BO BTOPOM e ToJIbKo 06 oTpacneBoM MmeToae. C TOYKM 3peHUusn
pa3faeneHnsa npasa Ha Ny6aMYHOE U YaCTHOe, MOXXHO BblAENNTb ABa METOAa NPaBOBOro
perynmpoBaHuns, a UMEHHO:

- MeToA LEeHTPasZIM30BaHHOI0 NN MMNEepPaTMBHOIO perynpoBaHuns, KOTOPLIN
OCHOBbIBAETCS Ha OTHOLLUEHUAX CybopaAnHaLNM Mexay y4acTHUKAMU 00LLLeCTBEHHbIX
OTHOLUEeHW’. Mpn NOMOLLM AaHHOI0 MHEHUS PEeryaMpoBaHUIO noaJsiexkaT Te OTHOLUeHUs, B
KOTOPbIX, KakK NMpaBuJo, B KAYeCTBE NMPUOPUTETHOIO BbICTyNaeT 00LLEeCTBEHHbIN MHTEpeC.
B cBSA3M C 3TUM LeHTPasIM30BaHHbIE METOAbl MPUHATO NCMOJIb30BaTbh B OTPACAAX
ny6MYHO-NPaABOBOro XapakTepa;



- MeTOo. peryjMpoBaHns AeUueHTPaIM30BaHHOrO UK A403BONTENbHOro, HaobopoT,
BbICTPaMBaeTCs Ha KOOPAMHALNM MHTEPECOB M Liesiert CTOPOH M HaxoOuT CBOe

NPUMEHEHWe ONS perjaMmeHTaum OTHOLWEHUN Mexay CybbekTaMu rpa>k4aHCKoro
obulecTBa, KOTOpbIE, B NEPBYIO 04epenb, YAOBAETBOPSIOT CBOUN YaCTHbIE MHTEPECHI.

MoHATME NPABOBOro MeToAa B TaK HAa3bIBAEMOM Y3KOM WJIN )K€ 0TPACI€BOM NMOHUMAHUN
HaMOJIHAETCS onpenesieHHbIM Coep)XaHNeM, NCXOAA U3 XapaKTepa 1 yyeTa
perynmpyembix oTHoweHunn. K npumepy, B 061acTu rpa>KAaHCKOro rnpaBa HaxoauT
NPUMEHeHNe Tako MeTo/ NPaBOBOr0 PerysnpoBaHuns, Kak lopnaNYeckoe paBeHCTBO, a B
oTpac/n aAMUHUCTPATUBHOIO NpaBa - MeTOoA NoAYNHeHMS. Ha3BaHHble MeToabI
NPUCYTCTBYIOT B TOM UV MHOW MHTEpNpeTaunn 1 B UHbIX OTPACAAX POCCUIACKOro npaBga.
Tak, HanpuMep, 3KOJIOrMYeCcKoe N 3eMesibHOe NPaBo covyeTatoT B cebe 1 meTon
NoAYNHEHWUS, N MeTO[ LPUANYECKOro paBeHCTBa. MNoaobHY0 KapTUHY MOXKHO
npocneanTb B 061aCcT AeNCcTBUS N NMpeanpuHMMaTEeNbCKOro NpaBga.

Mo MHEeHMI0 aBTOpa, Hay4YHble NCCNefoBaHNA KaTeropmm npaBoBoro MeToda cnenyetr
npoaoJIXXaTb B ABYX HalnpaBineHNAX, a UMeHHO:

- 06L1eTEeopPeTUYECKOM;
- 0TPacneBoM.

Mpu 3TOM cnefnyeT OTMETUTb, YTO 06a HanpaBneHUs Mexxay cobo MMelT A0CTAaTOYHO
TECHY0 B3aMMOCBA3b.

HaBepHoe, cnegyeT BCe Taku NPU3HaTb CApaBea/IMBbIM UMEIOLLEECs yTBEP)XAeHNE O
TOM, 4TO 1 pa3BMTME, N COBEPLUEHCTBOBAHNE, Kak TEOPETUYECKUX, TaK U NMPaBOBbIX
OCHOB NMpeanpuHUMaTeNbCKOro npasa B 0b6s1acTu ero npeameTa 1 MetToaa
npencTaBNsSeTCs AJINTENbHbIM, OHAKO abCOMOTHO Hen3beXXHbIM NPOoLLeCCOM. 3a4acTylo
JlaXke caMble uaeasibHble onpenesieHns NOHATUN B Y)KE CJI0OXKMBLUMXCSA OTPACAX, Kak
ny6IMYHOro, Tak M YaCTHOro NpaBa MOryT UMETb OTHOCUTENbHO cTabunbHoe
CYLLEeCTBOBaAHNE TOJIbLKO JINLLb ONpeaesieHHbIN MPOMEXXYTOK BPEMEHU, MOCJIE YEro B HUX
BHOCSATCS onpefesieHHble OOMOSIHEHUA U U3MeHeHna.[7]1

3. MpuHUMNbI NpeanpPUHUMATENbCKOro NpaBa
Poccunckon depepaumnm



B obwiem Buae npmHUmMnbl npasa, B TOM Yucae v npegnpuHUMaTenbCKoro,
npenctaBnsaoT cobon Bbipa’keHHbIe B MpaBe NCXOOHble HOPMAaTUBHbIE PYKOBOAALLME
Ha4vasla, XapaKTepusyLlime ero cogepXxaHme v 3akpernjeHHble B HeM 3aKOHOMEPHOCTH
obuwecTBEHHOW XN3HW. MNPUHLNMNbLI HaZeNeHbl pAgoM CBONCTB, YTO CTaBUT UX B OAVH pag,
C NHbIMN cncTemoobpa3sywmmm dakTopamun.[8]1

B topuanyeckon nutepaTtype NpUHLMUMNbI NPUHATO NoapasaensTb Ha obume u
oTpacsieBble. B KOHTeKCTe npeacTaBiieHHON paboTbl, MO MHEHMWIO aBTOpPaA,
LuenecoobpasHo NOABEPrHYTb PACCMOTPEHUIO OCHOBHbIE OTpPacC/eBble MPUHLMMbI,
OTHOCSILLIMECS HEMOCPEACTBEHHO K NpeaAnpuHMMaTEeNbCKOMY NpaBy, onycTus obwme. Tem
6onee, Npu onpeneneHnn oTpacaeBblX MPUHLNMOB, 0COBEHHO TeX, KOTOpPbIe N0 TEM UK
WHbIM MPUYNHAM He NOJIYHYMNSIN 3aKPenJieHNs Ha 3aKOHO4AaTe/IbHOM YPOBHE, BO3HUKAIOT
onpeaeneHHble TPYAHOCTMW.

B 4Mcne 0OCHOBHbIX MPUHLUMOB NPeanpuHMMATENbLCKOro NpaBa cieayeT OTMeTUTb
cnenywouwmne: ceobona npeanpuHUMaTENbCKON AeATeNbHOCTY; IPUaNYeckoe PaBEHCTBO
BCEX UCMOJIb3yeMblIX B NPeAnNpPUHMMATENIbCKON AeAaTeslbHOCTU (hopM COOCTBEHHOCTY;
cB06OOZIHAS KOHKYPEHLMSA U OrPaHNYEHE MOHOMOINCTUYECKON AeAaTesIbHOCTY;
nosyyeHne NpubbIIN Kak Lenu npeanpuHUMaTesbCTBa; 3aKOHHOCTb B
npeanpUHUMaTeNIbCKON NeATeNbHOCTN; COYeTaHne YaCTHbIX U NyBJINYHbLIX MHTEPECOoB B
npeanpuHUMaTeNbCKOM MNpaBe; rocy4apCcTBEHHOE peryampoBaHmne
npeanpuHUMaTeNbCKON NeATesIbHOCTN.

OcHoBoOMoJaraoLwmm NpUHLUKUNOM NpeanpMHUMaTENbCKOro NpaBa NPU3HaeTCs NpuHUMN
csoboabl NpeanpuHUMaTENIbCKON AEeATENIbHOCTN, KOTOPbLIN 03Ha4YaeT NpPaBo rpa)KaaHnHa
NN OpraHm3aynm opraHn3oBaTb U BECTU TaKyl OeATeNbHOCTb B tobon oTpacau
3KOHOMUKMU. [laHHbIAN MPUHLMMN HAaXoOUT CBOE NpaBOBOE 3aKpernJjeHne B CT. 8
KoHCcTUTyuum Poccunckonm depepaynin, B COOTBETCTBUM C MOJIOXKEHUAMN KOTOPOW, B
Poccunckonm ®epepaunn rapaHTmpyeTcsa ceobona 3KOHOMNYECKON AesaTeNbHOCTU. bonee
KOHKPETHO pacCMaTpuBaeMbI NPUHLNN packpbiBaeTcsa B CT. 34 KOHCTUTYLUN, KOTOpasd
rJacuT, 4YTO KaxkKAblh MMeeT nNpaBo Ha cBob6oaHOE MCNOJIb30BaHME CBOUX CMOCOBHOCTEN K
nMyulecTBa oasa npeanpuHMMaTesIbCKOW U MHON He 3anpeLeHHOW 3aKOHOM
3KOHOMUNYECKOWN AeATesIbHOCTMW.

BmecTe c Tem, HeobxoaMMoO oTMeTUTb, 4TO cBoboaa npeanpunHnMaTenbCTBa HE ABIAETCA
abconoTHOM, OHa MOXXeT OorpaHN4YMBaTbLCA B obuiecTBeHHbIX nHTepecax. U O4HOWN U3
OpM TaKOro orpaHM4YeHnsa MOXXHO Ha3BaTb JIMLLEH3UPOBaHWe OTAe/IbHbIX BUOOB
npeu,nplemmaTeanKon 0eAaTesIbHOCTW, T.€. NPUN OTCYTCTBUKN CrnelunasZibHOro pa3speweHns
3arpewaeTcd ocyLllecTByieHne onpeaesnieHHbiIX BUAOB OEATEJIbHOCTW.



Mo MHeHuto aBToOpa, cBoboay NpeAnpUHUMATENLCKON AeATEeNbHOCTY MOXKHO Ha3BaTh
YHUBEPCAJIbHbIM UN MHTErpMpPoBaHHbIM MPUHLMNOM NPeanpuHUMaTEesIbCKOro NpaBa,
obbeanHsWmMM B cebe HECKOIbKO CAaMOCTOSATE/IbHBIX MPUHLIMMOB NPaBOBOro
peryampoBaHuns OTHOLIEHW B 06/1acTn NpeanpuHMMaTeNbCTBA, HaNpuMep, NPpUHLKN
csoboabl AoroBopa, NPUHUNUM cBO6OAbI KOHKYPEHLU MW, 003BOJINTENbHbINA NPUHLIAM.

Taknm obpa3zom, nog npuHumMnom ceobonbl NpeanpuHUMaTENbCTBA NOHMMaeTCs
OCHOBHas uaes, No3BosAKLWAA N rapaHTUpytowas PU3nNYyeckKnum amuam mn mnx
obbeanHeHnsm cBob6ogHO NPUHUMATL pelleHne 06 NCNoNbL30BaHUN MMYLLLECTBA,
KanuTana nmbo cpencTB NPOM3BOACTBA B Lensax co3gaHma cobcteeHHoro busHeca, a
paBHO CBOOOAHO OCYLLECTBAATb OPraHM3aunto npeanpuHMMaTeNIbCKON AeATENbHOCTMU.

C npuHumMnom ceoboabl NpeanpuUHNMaTENbLCKON AeATEeNbHOCTU TeCHenwWwmnm obpasom
CcBsA3aH npuHUun ceobonbl 4OroBopa, KOTOPbIV HAXOAUT CBOE 3aKpernJseHne N B
KoHcTuTyummn n B N'pakgaHckoM Kogekce Poccnmnckon depgepaunn. CyLiHOCTb aHHOI0
NPUHLMNA 3aK/l04aeTCcs B c/iefyloLlemM.

1. Kak rpaxgaHe, Tak n topuandeckume nmua abcontoTHO cBOOOAHbI B 3aKHOYEHUN
[0roBopa WM oTKase OT 3aKJIl4YeHUA TaKoBOro. NpuHyXxaeHve K 3aK4YeHnto
norosopa, no obuiemy npasuay, He AoNyCKaeTCHA, KpoOMe Clly4yaes, Koraa Takas
06583aHHOCTb NMpeayCcMaTPMBAETCSH MOJTOXKEHNAMMN [parkAaHCKOro KOAEKCa, 3aKOHOM Uaun
e 0obpoBoSIbHO NPUHATLIM 00593aTeNIbCTBOM. Tak, Hanpumep, B cuay n. 3 C€T. 426 TK
Poccunckonm ®epepaumnn, KoMmMmepyeckas opraHm3saumsa He BnpaBe 0TKa3aTbCsa OT
3ak4eHns nyban4yHoro 4orosopa Npu HaJiM4mMm BOSMOXXHOCTU NpenoCcTaBuTb
noTpebuTenio COOTBETCTBYOLLME TOBApPbI, YCAYIrK, BbINOJHUTL A1 HEro
cooTBeTcTBYlOWMe paboTbl. CTOpOHA, KOTOpas 3aKJo4mnaa npeasapuTesibHbIN A0r0BOp,
He BMpaBe YKJIOHUTbCA OT 3aKJ1l04eHUs OCHOBHOro norosopa.[9]1 KpeanTtHble
6aHKOBCKME opraHM3aunm He BrpaBe O0TKasaTb KANEHTY 6e3 OCTaTo4YHbIX Ha TO
OCHOBAHNM B 3aKJt04eHN orosop 6aHKOBCKOro cyeTa.

2. CBobopa Bbibopa TnnNa wan Buaa 3akJr4aeMoro 4orosopa, T.e. CTOPOHbI BripaBe
3aKJII0YNTb AOrOBOP, KakK NpeayCMOTPEHHbIW, TakK U HE NPeayCMOTPEHHbIX 3aKOHOM LN
AOPYrnMun HopMaTUBHbIMU akTaMu. NogobHoro pona gorosopbl €T. 8 K Poccunckon
depepaynm paccmaTpmBaeT B Ka4eCTBE OCHOBAHUW BO3HUKHOBEHUS, NU3MEHEHNS U
npeKkpalleHns rpa>KgaHCcKnx npasooTHoweHun. Ceobona aorosopa npenocrasaseT
KOHTpareHTamM BO3MOXXHOCTb 3aKJII04YNTb CMEeLlaHHbIN 40roBOP, KOTOPLIA B Cuy N. 3 CT.
421 'K Poccuimnckonm depepaumnu, BKAOYAET 3J1IeMEHTbI pa3HbIX 4OrOBOPOB,
npeayCcMoTPEHHbIX 3aKOHOM JIM60 MHBbIMU NMPaBOBbLIMM aKTaMK.[10]2



3. CBobofa B onpefesieHnn KOHTPareHToOB 3aKJ/1lo4aeMoro aoroesopa. B ycnoeusx
PLIHOYHOM 3KOHOMMUKU CTOPOHbI ABASAIOTCA CBOOOAHBLIMY N CaMOCTOATENIbHLIMU B Bbibope
NapTHEPOB - Y4aCTHUKOB A0r0OBOPHbIX OTHOLLEHWUI, 3@ UCKJIIOYEHNEM CJlyYaeB
3aKJIl0YEHUS OOroBOpPOB B 06513aTeNibHOM nopsaake. CnenyeT, HaBEPHOE, COrNaCUTbCS C
ObITYOLWMM MHEHMEM, YTO rpa)KAaHCKoe 3aKOHO4AaTeIbCTBO CBsA3bIBAET BbIOOP NapTHepa
HE TOJIbKO C AeNCTBUAMU MO 3aKJII0YEHMNIO N0rOBOPaA, OA4HAKO N C KOMMNETEHTHbIM
OTKa30M OT TAKOBbIX AENCTBUSA OJIS TOr0 UM UHOMO NMpeTeHaeHTa. BO3MOXXHOCTb
caenaTb aHaNOrMYHbIN BbIBOL OTHOCMTENbLHO BbibOpa NapTHepa TakXxe aaeT un cynebHasn
NpakTuKKa.

4. CTOpPOHbI CaMOCTOSATENIbHO ONpenensaoT YC/I0BUA 3aK/1I04aeMoro gorosopa. Takoun
BblOOp, rMaBHbIM 06pa3oM, OTHOCUTCSH K HECYLLECTBEHHbIM YCNOBUAM, TaK Kak
CYLLEeCTBEHHbIE YC/I0BUS ONpenensatoTcsa 3aKoOHOM Mb0 BbITEKAKOT U3 CyLlecTBa CamMoro
3ak4aemMoro goroeopa. O4HaKO CyLeCTBEHHbIe YC/I0BMSA OOroBopa MoryT ObiTb
YCTaHOBJIEHblI U CAMUMW KOHTpareHTamun. Ho B csiyyasax, Korga cogep>kaHue
COOTBETCTBYIOLLEro yCJ/I0BUA 3aKPENJIeHO B 3aKOHEe Wian npeanncaHo MHbIMU NPaBOBbIMU
aKTaMun 0OroBop, Kak Toro TpebyeT cT. 422 'K Poccmnckon denepaumm, 4OJIKEH
COOTBETCTBOBaTbL 00A3aTeNIbHbIM A1 CTOPOH NpaBuiaM. Ba>KHbIM ABNSETCA U apyroe
MoJIOXKeHue, COrjlacHoO KOTOPOMY, CTOPOHbLI BNpaBe 3aKJ/II04YNTb 40roBOpP, B KOTOPOM
coaepXXaTcs 3/1eMeHTbl Pa3/IMYHbIX OrOBOPOB, MMEHYEMbIN CMeLlaHHbIM OOrOBOPOM.

PaccMoTpeHHble Bbille NPUHLMMbI NPpeanpuHUMaTesIbCKOro npaBa HaxoaaTCca B TECHOM
CBSA3M C NMPUHLUMNOM CBOBOAHOIro NnepemMelteHns o6bLeKToB nNpesnpuHUMaTEIbCKON
nesaTenbHOCTN (4OroBOpPOB), HalleAWwnM CBOe 3aKoHo4aTesIbHOe 3aKkpenJieHne B CT. 8
KoHcTuTyumm n cT. 1 K Poccnmnckon ®epepaunin. CornacHo rnosio>dXeHnsaMm cT. 8
KoHcTuTyummn, B Poccunckon degepaymm rapaHTUPOBaHO € 4UHCTBO 3KOHOMNYECKOr o
npocTpaHCcTBa, cBoboAHOE NepemeLleHne ToBapoBs, paboT N UHaAHCOBLIX CpeacTs. B
cBoe BpeMs ['pakAaHCKUN Kogekc B N. 5 cT. 1 npegycMaTpumBaEeT, 4TO OrpaHNYeHNs
nepemMeLleHns TOBapoB U YyCyr MOryT OblTb BBeZleHbl B COOTBETCTBUN C heepasibHbIM
3aKOHOM, ec/in 3TO HeobxoamMo ona obecnevyeHns 6e30NacHOCTU, 3aLUUTBI XXU3HU 1
300pOBbA NIOAEN, OXPaHbl NPUPOAbl U KYJIbTYPHbIX LLEHHOCTEN.

MpUHUMN HENPUKOCHOBEHHOCTU N IOPUANYECKOr0 paBeHCTBa BCex opM CObBCTBEHHOCTH,
KOTOpbl€ UCMOJIb3YIOTCA B NpeanpuHUMaTeIbCKON OAeATEeNIbHOCTU, TaKXXe
HenocpenCcTBEHHO BblTEKAET U3 MOJIOXKEHUN KOHCTUTYLUMN, COrNacHo N. 2 CT. 8 KoTopow,
B Poccunckon depgepaunm npmsHatOTCA U paBHbIM 00pa3oM 3allmMLLaoTCA YaCcTHa4,
rocyfapCcTBEHHas, MyHUUMMaNbHAA N NHble OopMbl cobcTBEHHOCTW. MNMpun 3TOM cnepyeTt
OTMETUTb, 4TO N B KOHCTUTYUMK 1 B 'pakaaHCKOM Kogekce Poccuninckon depgepauymm BO
rnaBe cnmcka popMm cobCTBEHHOCTU HAXOAMNTCA YaCTHasaA cobcTBEHHOCTbL. HO 3TO BOBCe



He 03Ha4aeT, YTO OHa HaZeNneHa onpeaesieHHbIMU NpenMyLLecTBamMn nepen apyrumm
dhopMamMn cobCTBEHHOCTMN.

He nuwHum bypgeT npefnosioXXunTb, 4TO BCIO COBCTBEHHOCTb MOXKHO pa3fenuTb Ha ABe
6onblIne rpynnbl, @ UMEHHO: YacTHY0 1 Nyb6anyHyto. Mpn 3ToM NybanyHaa BKAOYaET B
cebs rocynapCTBEHHYO U MyHULMNAIbHYO COBCTBEHHOCTb. KaTeropmsa e «4acTtHas
CoBCTBEHHOCTb» 0O0beaunHsaeT B cebe BCe oCTasibHble hopMbl cOBCTBEHHOCTU. icxoaa ns
TakKon No3nunm, COBCTBEHHOCTb HE TOJIbLKO (PU3NYEeCKUX U BONbLIMHCTBA KOMMEPYECKNX
dopM coOBCTBEHHOCTU, OAHAKO U COBCTBEHHOCTb O0BLLECTBEHHbIX N PEAUTMO3HbIX
obbeaVHeHMN NpeacTaBNseTCca YacTHOM.[11]1

O 1opnaANYECKOM PaBEHCTBE MOXHO BECTU peYvb NMPUMEHNTENIbHO K NpaBy COOCTBEHHOCTM
B CYOBbEKTMBHOM CMbIC/Ie. 30eCb AENCTBUTENIBHO HET, Aa N He MOXeT ObITb
HepaBeHCTBA, TakK KakK NMpaBoMO4YuMsa BJaAeHUS, NOJIb30BAHNS U PACMOPSAXXEHNSA PaBHbI,
KaK Mo cogep»xaHuto, Tak n no obvemy.

B To )XKe BpeMsi CyObeKTUBHbIN acneKT npaBa cCOBCTBEHHOCTU He AOJKEH 3aKpbIBaTb
coboi apyroi Hay4HbIM noaxon. Kateropusa npaBa cCO6CTBEHHOCTUN MOXXET ObITb
noABeprHyTa PacCMOTPEHUIO U B 0O bEKTUBHOM CMbIC/IE KaK MPaBOBON UHCTUTYT
rpa)kJaHCKoro npasa. B gaHHOM 3HaYyeHUM NpaBo COBCTBEHHOCTU KaK COBOKYMHOCTb
IOPUANYECKMX HOPM MOXKHO MoApa3nesmTb YCJI0BHO Ha NPaBo YaCTHOW COBCTBEHHOCTH,
NpaBo rocyAapCTBEHHON COBCTBEHHOCTU U NMPaBO MyHULMUMNAIbHOW COBCTBEHHOCTW.

Cnefyowmnin NpuHUMN NpeanpuHUMaTenbCKOro npasa - 3To cBo6o4a KOHKYpEeHU NN 1
OrpaHMYyeHne MOHOMOJINCTUYECKON AeATe/IbHOCTU. JaHHbIN NPUHUWM Tak>Xe HaxoguTt
CBO€e 3aKoHodaTesibHoe oTpaxkeHne B KoHCcTuTyumnm Poccmnnckon depepauunm, B
COOTBETCTBUU C MOJIOXKEHNSMN KOTOPOMN, HE A0MNYCKaeTCsd SKOHOMUYecKas
neATeNbHOCTb, HanpaB/lIeHHast Ha MOHOMNOM3aUN0 N HeA0BPOCOBECTHYIO KOHKYpPEHLMIO.
NonobHasa HopMa coaepXMTca 1 B NparkgaHCKOM KOLAEKCEe, MOJI0XKEHNST KOTOPOro
onpenensaT npeaenbl OCyLeCcTB/IeHUA rpaXKagaHaMn U IPNONYeCKUMN anLamMm
rpa>kgaHCKMx npas. Ha3BaHHbIe 3aKOHOAATE/IbHbIE aKTbl 3anpeLwatnT cybbekTam
npeanpuHNMaTesIbCKOW AeATeNbHOCTN 3n0ynoTpebneHmne cBoMMm npaBamu, Hanpumep,
3noynotpebneHne 4OMUHNPYIOWMM MOJIOXKEHNEM Ha pbiHKe. bonee Toro, n. 2 cT. 10 MK
Poccuninckon depepaunm npenycMoTpeHbl MpaBOBble MOCNenCcTBUA HecobnogeHns
cooTBeTCTBYWOWMX TpeboBaHMI, B HaCTHOCTK, CyA MMEET NpaBo OTKa3aTb MLy B
3aunTe npuHagnexauwero eMmy npasa. lMoaTomy 3anHTEepecoBaHHasa CTOpPOHa Brpase
obpaTnTbCsa B CyA C NCKOM 06 0TKase BUHOBHOMY B 3/10yrnoTpebsieHnn cBoumMun npaBamm
nnuy B NpaBOBOM 3alluTe.



B Poccuinckon depepaymm COBpPEMEHHOI0 3Tana NpPoao/KaeTcs 3Tan CTaHOBJ/IEHUSA
KOHKYPEHTHOro n aHTUMOHOMOJIbHOr0 3aKOHOAATE/IbCTBA. 3Ha4YMTEIbHaA YaCTb aKTOB
OEeNCTBYOLWEro aHTMMOHOMNOJIbHOIO 3aKOHOAaTeNbCTBa 0bpa3oBaHa NOA3aKOHHbLIMU
aKTaMu - ykazamu lNpe3npgeHTa, NnocTaHoBeHUsAMN NpaBnTeNbCTBa N BE€AOMCTBEHHbLIMU
akTamum Poccunckonm depgepaunn. B gaHHon o61acTy NpaBOBOro peryampoBaHusa nmeeTt
MeCTO HEeCTbIKOBKa ONpeaesieHHbIX aKTOB, PEryJIMpyloLmnX CXo0OHble OTHOLLEHUS.

OcyLiecTB/ieHMe rocygapCTBEHHOW MOJIMTUKM, HarnpaBJIEHHOW Ha COAENCTBUE U
pa3BUTME TOBAPHbIX PbIHKOB N KOHKYPEHLWW, @ PpaBHO Ha npeaynpexaeHue,
OorpaHMyeHmne n npecevyeHne MoHOMNOJIMCTUYECKOW AEeATENbHOCTU N HeAobpPOCOBECTHON
KOHKYpPEHLMN NMPOoBOANTCA hefepabHbIM aHTUMOHOMOJIbHLIM OPraHoOM.

MpUHLUMN rocyfapCTBEHHOr 0 perynpoBaHus (Bo34encTeuns) npeanpuHUMaTesIbCKom
DeATeNIbHOCTU U HeJoNyCTUMOCTW NPOUN3BOJIBHONO BMeLlaTesIbCTBa B YaCTHble Aesla B
YCJIOBUAX PbIHOYHON 3KOHOMWKWN UrpaeT OrpoMHY0 poJib. 1o MHeHUIO aBTopa, AaHHbIN
MPUHLMN O3HAa4YaeT, YTO rocy4apCTBO B JINLEe KOMMNETEHTHbIX OPraHoB UCMOoJib3yeT
BCEBO3MOXXHble (DOPMbl U CpeACcTBa rocyAapCTBEHHO-NPaBOBOro BO3AENCTBUSA Ha
3KOHOMMYECKMe OTHoweHnA.[12]1

B cucteme npmHUMNOB NpegnpuHUMaTENbCKOro NpaBa Tak)Xe Ha3blBaeTCs NpUHLUMN
3aKOHHOCTW, KOTOPbIN ABNSETCA obueoTpacneBbiM U BCEOOBEMIIOLWMNM MPaBOBbIM
npuHUMnoM. CyLLHOCTb 3aKOHHOCTM KakK NpPUHLMMA COCTOUT He TOJIbKO B TpeboBaHMAX
cTpororo n 6e3ykopusHeHHoro cobnoaeHmna scemm cybbekTaMmm rnpaBa 3aKOHOB U
obecneyvyeHHbIX Ha HUX NOA3aKOHHbLIX aKTOB. B coBpemMeHHON nutepaType no obuien
Teopun rnpasa cnpaBensiMBoO OTMeYaeTCs, YTO 3aKOHHOCTbL c/iegyeT paccMaTpuBaTb U C
TOYKN 3peHuns TpeboBaHna 6e3yCc/ioBHOM 3aWKUTbl N peanbHOro obecneyvyeHus npas,
WHTEepecoB rpakgaH n lpuandecknx auL, a paBHO OXpaHbl NpaBonopsaka B LLeJsIoM OT
noboro nponssona.[13]2 NMNooobHasa TpaKTOBKa 3aKOHHOCTM BMNOJIHE YOOBNETBOPSAET
notpebHocTAM coBpeMeHHOro obuiectsa n obecne4ymBaeT ero HopMasibHoe
PYHKLNOHMPOBaHME B YCJI0BUAX AeMOKpaTun. B chepe npegnpnHnMMaTesibCKOn
0eAaTesIbHOCTU 3aKOHHOCTb MMeeT pacnpoCcTpaHeHMe U Ha npeanpuHnMmaTenen, n Ha
opraHbl rocyapCTBEHHOW BNACTU U MECTHOro caMoyrnpaB/ieHUs.

MpUHUMN 3aKOHHOCTU Bblpa>kaeTcsa B cucteme TpeboBaHUin - NpeabsaBASEMbIX
cybbekTam 0bwmx o6a3aHHOCTEN. DTO, B HaCTHOCTU: BEPXOBEHCTBO 3aKOHa; PpaBEHCTBO
BCex CybbeKkToB nepe 3aKOHOM; CTPOroe U HeyKoCHUTesIbHoe cobntogeHne HopM nNpasa
BCcemMun cybbekTamum; obecnedyeHne ans Bcex 06beKTOB NOJIHOMO N PeasibHOro
OCYLLECTBJIEHUSI CYObEKTUBHbIX NPaB; UCKJIIOYEHME NMPON3BOJIa B AeATEIbHOCTH
roCyapCTBEHHbIX OPraHOB N A0JIKHOCTHbLIX JIUL, B MPoLecce NpMMeHeHNs npasa.



Cooep>XaHue npuHUmMna 3aKOHHOCTW 3aKJIK04YeHO B CT. 15 KOHCTUTYuUmMn PoCCMNCKON
depepauynmn, B COOTBETCTBUM C NOJIOXKEHUAMU KOTOPON, KOHCTUTYUMA Poccnnckon
depepaynm NMeeT BbICLLYIO IOPUANYECKYIO CUNy, NpAMoe OeNCTBUE U MPUMEeHSAeTCs Ha
BCen Tepputopun Poccunckonm depepaumn. 3aKOHbl U MHbIE MPABOBbIE aKThI,
npuMmeHseMsble B Poccnnckon denepaunm, He A0JDKHbI MPOTUBOPEYNTb KOHCTUTYUUN
Poccunckonm ®epgepaunn. OpraHbl rocyaapCTBEHHOW BNACTN, MECTHOIO
caMmoynpaB/ieHns, OO/KHOCTHbIE nnua, rpa>kgaHe n nx obvegnHeHmnsa obsi3aHbl
cobntopatb KoHCTUTyumnto Poccninckonm degepaumnn.

B 3aksto4eHne OaHHOro pasgena ciegyeT OTMEeTUThb, YTO B IOPUANYECKON NnTepaType
no NpeanpUHMMaTENbLCKOMY NMPaBy MOXXHO HaTU MU MHbIE NPaBOBbIE MPUHLUMBI,
HanpuMep, Takon MPUHLUNM, KakK NoJsiydyeHune npubbiain B Ka4ecTBe Lean
npeanpuHUMaTeENbCKON OEeATENbHOCTN.

3aKJsiloueHue

B 3ak/toyeHne, nogBoas UTorn npogenaHHom paboTe, MOXKHO OTMETUTb, YTO OMbIT
NpPaBONPUMEHNTENIbHON, HaY4YHO-UCCNenoBaTEeNIbCKOW, @ Tak)Xe nedarormyeckon paboThl
CBMAETENbCTBYET, YTO NpeanpuHMUMaTeNbCKoe NpasBo, byayyn n nogoTpacsbLo
rpa>k4aHCKOro rnpaea, U CaMoCTOATEsNIbHOWN y4ebHOM ANCLMMNINHON, Bbi3biBaET
onpeaeneHHble TPYAHOCTU B BOCNPUSATUN N MPUMEHeHN. I B NepByto ovepeb, 3TO
CBSI3aHO C TEM, YTO OHO BKJIlOHAET B cebsi B Ka4YecTBe HAaY4YHOM ANCLUMNHBI
COBOKYMHOCTb HOPM rpa)kAaHCcKoro, 6t04XKeTHOro, HasoroBoro 1 MHbIX oTpacsen
3aKoHOoAaTeNbCTBa. B KayecTBe 06LLeNn XapaKTepUCTUKK NpeanpuHUMaTesIbCKOro rnpaBea
€ro MOXKHO onpefennTb Kak €4MHCTBO NMPOTUBOMNOJIOXKHCTEN. OQHaKo Npu BCEM
MHOroobpa3nn hopm 3aKpensieHnss HopM NpeanpPUHUMATENIbCKOro NpaBa B POCCUICKOM
3aKOHOAATEeNIbCTBE OTCYTCTBYIOT aKThbl 06LLEro xapakTepa, Kacatowmnecs ceobobl
npeaonpuHUMaTeNbCTBaA, FapaHTUin NpaB npegnpuHUMaTeNnen n ux 3awnTol. B
POCCUIACKOM 3aKOHOAATENbCTBE A0 CMX MOP AaKe OTCYTCTBYeT eANHOE N TOYHOE
ornpeaeneHne camoro npeanpuHMMaTens.

MpeonpuHMMaTeNbCKasa AeATENbHOCTb BbICTYNaeT NpeaMeToM rpakaaHCKOoro
3aKoHoZaTenbCcTBa. MpegnpnHUMaTenbCKOe NpaBo - 3TO, BO-NEPBbIX, CreunanbHas,
obocobneHHasa YacTb Fpa)K4aHCKOro npasa, 0COBEHHOCTN KOTOPOW NPOSBAAITCA B
Ka)X[0Wn N3 4YeTblipex YacTen 'pakaaHCcKoro kogekca Poccunckon denepaynn. Bo-
BTOPbIX, NpeanpuHnMaTeNbCKasa AeaTeNbHOCTb NoABEPraeTCs peryiMpoBaHunto He



TOJNIbKO U He CTONbKO ["pakAaHCKMUM KogekcoM Poccmnckon denepaum, HO U UHbIMIA
hbenepanbHbIMU 3aKOHaMN, KOTOPbLIMU, K MPpUMepy, yCTaHaB/INBAOTCA cneynabHble
peXuMbl MpeanpuHUMaTENIbCKON AeATesSIbHOCTU, U K KOTOPbLIM HOPMbI ['pa)k4aHCKOro
Kofekca Poccmnckon ®enepaunm He npuMeHstoTca. B nepsomM cnyyae npu aHanuse
NPaBOBOro MNOJIOXKEHUS aKLMOHEepHOro obLecTBa, Hapaay € obwerpax4aHCKUMn
KaTeropusaMu rnposBasoTCa 0COBEeHHOCTM ero Kak cybbekTa npegnpuHMMaTeIbCKON
neATesNIbHOCTU, a BO BTOPOM - NPpUMEHeHne HopMbl Mpa>kgaHCKoro kogekca Poccnmnckonm
depepauymnm NCKOYEHO.

XapakTep AesaTeNbHOCTN KOMMepPYeCKnux opraHm3aunim, CBA3aHHbIX C
npeanpuHNMaTesIbCKON AeATesIbHOCTbIO 06a3aTenbcTB 006yCnoB/IMBaEeT OTHOWEHME K
npeanpuHNMaTeNbCKOMY NpaBe He Kak K OTAesIbHOMY 610Ky HOPM, BblAENEHHbIX B
paxgaHCKOM Kogekce Poccmnckon denepaunm, a Kak K LLesloMy MacCuBy -
npeanpMHNMaTeNIbCKOMY 3aKOHOOaTesbCTBY, 06beanHAIOLWEMY HOPMbI N3 Pa3/INYHbIX
oTpacnen npasa.

Hy, n B 3aknoyeHne Bceli paboThl cegyeT OTMETUTb, YTO IOpUANYECcKas CyLLHOCTb
npeanpuHUMaTEeNIbCKOro NMpaBa PacCMOTPEHA, Liefb NpeacTaBIieHHON KypCcoBOM paboThl
JOCTUrHYTa, NMOCTaBJIEHHbIE K€ 33434/ BbINOJIHEHbI B MOJIHOM obbeMme.
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nekabpsa 1993r ¢ y4eTOM NonpaBoOK, BHECEHHbIX 3aKOoHaMu Poccuimnckon depepauynm o
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