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BBepeHue

AKTyanbHOCTb. Poccusa npoBo3rnacuna ceba npaBoBbIM roCy4apCTBOM, B KOTOPOM
npaBa 1 cBoboabl Yesl0BEKA U rpakgaHWHa SABMASAIOTCS BbICLUEN LEHHOCTbIO, @ X 3alunTa
- 3T0 0653aHHOCTb FrocyagapcTBa. [ocyaapcTBy, B /IULLE €ro OPraHOB M FrOCyAapCTBEHHbIX
C/Iy>KalWnx He CBONCTBEHHO OrpaHnymBaTb cebs camocToAaTeNbHO. TakM
OrpaHMYMBaOLWNM N CAEPXKNBAOLWMM (PpaKTOPOM BbICTYNAET lopnanyeckas
OTBETCTBEHHOCTb, KOTOpasa OENCTBYS MeToAaMN ybexxaeHus, NPpUHyX4eHns n
MOOLLPEHNS Ha FOCYAAPCTBEHHbIX CAY>XXaLUUX, MPUHYXXAAET NX K MOBELAEHMNIO
(neAaTenbHOCTK) couManbHO NonesHon ansa scero obuwiectsa. OQHUM N3 NPUHLNMOB
MpPaBOBOro rocygapcTBa SABAAETCS B3aUMHas OTBETCTBEHHOCTb JIMYHOCTU 1
rocyaapcTBa, a €C/ZI KOHKPETU3MPOBATb, TO 3TO OTBETCTBEHHOCTb FrOCY4apCTBEHHbIX
cay>Xalwmx nepen HapoaomM.

ObO1BLEeKTOM uccsiefoBaHMA SBSETCSH ropngn4yeckad otBeTCTBEHHOCTb.

NMpeaMeTOM MCCefoBaHNA SBASIOTCSA OPMbl peanm3aumnm lopugnyeckomn
OTBETCTBEHHOCTW.

Llenb paboTkl - nccienoBaTh NOHATUE, MPU3HAKMW, CYLLHOCTb U BUAbI OPUANYECKON
OTBETCTBEHHOCTU B POCCUIACKOM MpaBse.

B cooTBeTCTBUM C MOCTaBJ/IEHHbLIMU LUenaMn ons nx peweHnda BbiABUraloTCAa caeaytowmne
3aaayn:

1. paccMOTpeTb NOHATNE U LIEeSb OPUONYECKON OTBETCTBEHHOCTN B POCCUICKOM MpaBe;

2. nccnenoBaTb PYHKLUW IOPUONYECKON OTBETCTBEHHOCTU: (PYHKLINIO YCTPALLUEHUS 1
pyHKUMKN, HanpaBJSieHHbIe Ha UCMPaB/ieHME K Nydllemy;

3. nccienoBaThb MOOLLPEHUS U HaKa3aHUsA Kak (popMbl OPUANYECKON OTBETCTBEHHOCTU;

4. nccnenoBaTb COOTHOLIEHME 06CTOATENbCTB, UCKIOYaoLWKNX ropnaogn4eckytro
OTBETCTBEHHOCTb M OCHOBaHMIN, 0CBOOO XX AAOLLNX OT IOpVI,EI,VI‘-IeCKOI7I OTBETCTBEHHOCTMN.

MeToabl uccnepoBaHma. B paboTe npoBeaeHHoOe UcciiefoBaHNE ONMPaETCs Ha
IVaneKTU4YeCckKnin MeTol Hay4YHOro NMo3HaHUS ABNEHUI OKPY>KaloLWen NeaTeNlbHOCTH,



OTpakKaloLW M B3aMOCBS3b TEOPUUN N MPAKTUKN.

Ona HanncaHnga pa6OTbI Bbinn n3y4vyeHbl HOpMaTMBHbIE NCTOYHUKWN, y‘-le6HO-I'IpaKTVI‘-IeCKI/Ie
nocobus, r|y6n|/|Kau,|/|v| B nepunogmnyveckKnx nagaHndax, NHTEPHET-NCTOYHNKN.

CTpyKTypa paboTtbl. PaboTa coCTOUT U3 BBEAEHUSA, ABYX I1aB, 3aKJIl0YEHUS, CMNCKA
HOPMaTMBHbIX aKTOB 1 CleunasbHON NnTepaTypbl.

FnaBa 1. TeopeTuyeckme acnekTtbl Nnpodbnemsol
IOpUNANYEeCKON OTBETCTBEHHOCTH

1.1 NMoHATHE U LeNb IPPUANYECKON OTBETCTBEHHOCTH

Henb3a oCyLecTBNATL AeATE/IbHOCTb MO BO3JIOXKEHUIO IOPUANYECKO OTBETCTBEHHOCTH,
HEe NMOHSAB LLe/IN IPUANYECKON OTBETCTBEHHOCTU, HEe onpeaenuB naeasibHbIX MPaBoOBbIX
nocnencTeuii ee peanmsauun. M. O. LUMHAANUHA NoA LEeNbo IOPUANYECKON
OTBETCTBEHHOCTW MOHUMAET OXPaHy NPaBONoOpPsAKa N HPABCTBEHHO-MNCUXOIOrNYecKoe
npeobpa3oBaHne CO3HAHUA NMpaBoHapyLnTens[1].

Mo MHeHUM0 . A. JINNMHCKOr o, lopnanyeckasa OTBETCTBEHHOCTb NpecnenyeT uenu
BOCCTAHOB/IEHNSA HapyLeHHbIX 00LeCTBEHHbIX OTHOLLIEHWNI, UCNPaBlEeHNS
rnpaBoHapyLwnTenen, CHWKEHUA YPOBHSA NpaBoHapyLLaeMoCcTu[2].

HeTpyZAHO 3aMeTnUTb, 4TO aBTOPbI 3a4aCTYy0 NOAMEHSAIT Lefb Ipnan4eckon
OTBETCTBEHHOCTW ee 3aZadyaMun, NO3TOMY Ha YPOBEHb LieSI OHM NOOHMMAIOT CTOJb
MHO>XeCTBeHHble YCTaHOBKN. OxpaHa npasonopsagka He BroJsiHe roanTcs Ans
0603HavYeHns uenn lpnan4eckon oTBETCTBEHHOCTU BBUOY CBOEN Ccoaep >KaTeNbHON
HeonpeneneHHoCTn. KoMy-ToO MOXXeT NMPUNTK B FOJIOBY, YTO rNaBHoe - obeperaTb 3/nTYy,
nMerowyo Hanbonbwunin 4OCTyn K pa3HoobpasHbIM XU3HEHHbIM Blaram, oxpaHaTb ee
cobCTBEHHOCTb M 61arocoCcTosHUe, a TakXXe NnogaepXmBaTb CTabUIbHbLIA NOPSALOK B
obulecTBe, rapaHTUpPYOLLKA BCe 3TU npusuiermu[3l.

XoBappa 3ep npepnarai BMeCTO onpeaesieHns NnpaBoCcyansa Kak Bo3me3gns noHUMaTb
€ro Kak BocCTaHoBsieHue: «Ecnu npectynneHue - 310, TO NpasBocyamne AOJIXKHO
NCNpaBasATb €ro n cnocobcTBoBaThb UCLENEHNIO. KOHEYHO, Mbl HE MOXKEM FapaHTUPOBaTb
NoJIHOE BOCCTAHOBJ/IEHME, HO NOAJIMHHOE NPaBOCyANE AO0JIKHO MOCTaBUTb cebe uenbto
co3aHune yCcaoBUi, B KOTOPbLIX 3TOT nNpouecc Mor Bbl Ha4aTbCA. NepBoo4YepenHON Lenbio



npaBoCyans A0/KHO O6bITb BO3MelleHMe yuiepba n ncueneHmne noctpagaBLunx»[4].

He npaBbl Te aBTOPbI, KOTOPbIE CBOAAT LEe/b OPUOANYECKON OTBETCTBEHHOCTU K
npeKpaLLeHnNo NPOTUBOMPaBHOIro AesaHus. Llenb oTBETCTBEHHOCTU ropa3no
MacwTabHee, a NpekpaTUTb NPOTMBOMNPaBHOE AesiHMEe CNOCOOHbI Aaxke Mepbl
npecevyeHus.

Mo HaweMy MHEHUIO, Lieslb IoPUANYECKON OTBETCTBEHHOCTM 3aKJ1I04AETCS B
ncnpasneHun obpasa XM3HU AnLa, NPU3HAHHOIO NpaBoHapyLInTenem. MNpn TakoM
HanpaBJIEHUN YCUJINIA BCEX 3aMHTEPECOBAHHbIX CYyObEKTOB NpeoaosieBaeTCs
abCTpaKTHOCTb LenenosaraHns, NposicHseTcs noabop pPUANYeCKnUxX CpeacTs u
KOHEeYHbIN pe3ynbTaT[5].

Llenb 0O0>KHA UrpaTbh BOOXHOB/IAKOLWLYO 1 MOBMIN3YIOLLYIO POJib - TOJIbKO TOrga oHa
cnocobHa rnyboko MoTUBMPOBATL NpaBonpuMeHnTesien. NoCcTaHOBKOW afeKBaTHbIX
Lenen rocyaapcTBo 40J/IKHO BOCMNUTLIBATbL U 04YXOTBOPATb CBOUX MPaBONpUMEHNTENEN.
NcnpaBneHne obpasa XKMU3HW NpaBoHapywmnTena TpebyeT cepbe3HOro BO3AeNCTBUSA Ha
ero npaBoco3HaHue. Obpa3s Mbichn gukTyeT 0bpa3 XunsHu. ObwecTBEHHO onacHbIe
nocnencTBmns COBEPLUEHHONO NpecTynjeHns B 60bLIMHCTBE Clly4aeB He MOryT ObITb
yCTpPaHeHbl NyTEM BO3MELLEHNS NPUYNHEHHOr O yuepba. ToNbKO ncrnpasnaeHHbIn obpas
XXU3HW No-HacToALWEeMy npefynpexxngaeT cCoBepLlleHNne HOBbIX NPecTynaeHnn[6].

1.2. PYHKUMU IOPUONYECKOU OTBETCTBEHHOCTH

DYHKLNN IOPUONYECKON OTBETCTBEHHOCTU NPU3BaHbl BbIPAa3nUTb OTAe/IbHbIE aCNeKThl ee
Lenu.

K yHKUMAM IOpUANYHECKON OTBETCTBEHHOCTW pa3Hble aBTOPbl OTHOCUAN
MPaBOBOCCTAHOBUTESIbHYIO, UAEOSIOMMYECKYo, Nefarornyeckyto, WrpagHyto,
KapaTeJsibHYlo, nepesocnuTaHnsa BuHoBHoro (M. A. NanaraH)[7], NpeBEHTUBHYIO,
penpeccuBHY0, KOMMEHCALMOHHYIO, CUrHannsaunoHHyro (H. C. ManenH)[8].

Mpn He3Ha4YUTEeNIbHbIX Pa3HorJacnax nccnenoBaTenm 4aHHONo BOMpoca CXoAATCA Ha
NMPU3HaHWKN B KaYyecTBe PYHKLUA IOPNONYECKON OTBETCTBEHHOCTU: - KapaTesibHOW
(BO3Me3aus) pyHKUUN; - KOMMEHCAaUWOHHOW (BOCCTAaHOBUTENIbHON) PYHKLUW; -
npepynpeontTensHonm (NpounakTU4eckomn, NpeBeHTUBHON) PyHKUNN. BOKpyr 3Tnx Tpex
hbyHKLMN 1 BpaLlaeTCca BCA aprymeHTauns coBpeMeHHbIX npasoBenos[9].



Ho y topnanyeckon oTBETCTBEHHOCTM CYLLECTBYIOT N UHble YHKLMWN, 3aMalyMBaHme U
WrHOPMPOBaHME KOTOPbIX NPENATCTBYET AOCTMXKEHUIO LeNn lopnanyeckon
OTBETCTBEHHOCTW.

1.2.1. ®PYHKUUA yCTpaLlleHUna

Tak, COTPYAHNKN MHOIMOYNCIIEHHbIX MPAaBOOXPaHUTESIbHbIX OPraHOB COBPEMEHHbIX
rocypapcts 60/blIOe BHUMaHNE yaensaioT PyHKUMUN ycTpaweHus. a8 3Toro umu
NPaKTUKYIOTCA, B YaCTHOCTWN, CTPEMUTESIbHOE NMPOHMKHOBEHME B O(PUCHI yHpeX AeHN
BOOPY>XEHHbIX CneunoapasfeneHnini B Mackax, MOBTOPHbIE 1 MOBTOpSAOLWMECA 0ObICKN B
KBapTMpax 06BUHSAEMbIX L.

OYyHKUMS yCTpaLUeHNs He norsowaeTcs npeaynpeanTenbHon pyHKUMEN 1 MOXKET
paccMaTpPUBaTbLCSA B KAYECTBE CaMOCTOSTE/NIbHOW, MOCKOJ/IbKY BECh IOpUANYECKUI
NMpoLecc, CBSI3aHHbIN C OPUANYECKON OTBETCTBEHHOCTbIO, MPOHM3aH YCTPalUeHNEM U
NCUXOTPaBMUPYIOLLNM BO3OEACTBMEM Ha NpaBoHapyLwnTens. BocnutaHne ctpaxom u
yrpo3aMmn ecTb CaMblli rpy6bbii cnocob Bo3oencTBMSA Ha Nt0AeN, HO COBPEMEHHbIE
NMPaBOOXPAHUTENIbHbIE CUCTEMbI CTPAH MUPA HE 0TKA3bIBAOTCS OT TAaKOro BO3AeNCTBUS.

MpaBooOXpaHUTENN B3BMHYMBAIOT NCUXMNKY NPaBOHApPYLUUTENs, NopuLas ero caMmoro u
JesiHne, KoTopoe OH coBeplumi. Mpu 3TOM oCyXXeHne YenoBeka PakTU4ecku
HaYMHaeTCs 3a40/1r0 [0 BbIHECEHUS BO3MOXXHOI0 06BUHUTENILHOIO NpUrosopalio].

MpnyinHeHne ob6BMHAEMOMY B NpaBOHapyLUEHUN N1Ly CTpadaHUs BXOAUT B
obs3aTenbHy0 NporpaMmmy NpaBoNpPMMEHNTENIbHON OeATeNIbHOCTU. YTO KacaeTcs
YyroJIOBHOM OTBETCTBEHHOCTU, TO OHa BoobLLEe He HanpaB/sSeTCs Ha BO3MELLeHne
NPUYNHEHHOr O NpecTynieHmnem yuiepba BCO ee CBOAAT K OAAHOMY MPOAOJIKUTENBHOMY
TpaBMUPYOLLLEMY HPABCTBEHHO-NCUXOJIOrMYECKOMY BO3AENCTBUIO Ha NNLLO,
CoBepLUMBLLEE NPecTynJeHune.

YrosIoBHO-NpaBoBas OKTPUHA COBPEMEHHbIX CTPaH BbipakaeT yb6eXX4eHHOCTb B TOM,
4YTO yAep>XaTb JIOAEN OT COBEPLUEHUA NPECTYMJIEHNA MOXXET TOJSIbKO CTpax nepen
TPaBMUPYOLNM BO3AEACTBUEM MEP IOPUOMNYECKON OTBETCTBEHHOCTU[11].

Jlenasa cTaBKy Ha yCcTpalleHne peasibHbIX U MoTeHLUMalbHbIX MPaBoOHapyLIMTENen,
COBpeMeHHOe rocyJapCcTBO A0OMNYCKAET AeryMaHn3aLmio npaBooXpaHnUTesIbHON CUCTEMBI
obuiecTBa. MNpy TakoMm noaxone NPaBoNpPUMEHUTENN HAYNUHAIOT CYMTATb, YTO OTHOCUTLCS
K OKPY>KaloLWMM KakK K NtloasM He obsi3aTenbHOo. [eryMaHn3npya oKpy>xXatoLwmnx aoaen,



npaBoONnpnMMeHNTEIN Ha4nHatloT OLUeHNBaAaTb NX B Ka4YeCTBe COUuMaJZiIbHOIro XJsjiaMa.

C4yunTas, 4TO HEKOTOpPbIE NIOAN UKW FPYMMbl HE OTHOCATCS K YesnloBeYeCTBY,
OerymaHm3npys mnx, nnpaBonpmMmeHmnTe 1n OT6paCbIBa}OT MOpaJibHblE MPUHLUIMbI, 06bI4HO
ynpasadwowmne Hawmm OTHOWEHNEeM K Apyrum aioagam(12].

[lerymaHunsauus - pacnpocTpaHeHHOoe B NPaBOOTHOLLEHUN IOPUANYECKON
OTBETCTBEHHOCTU SIBNIeHNE, KOTOPOMY CBONCTBEHHO BO3HUKHOBEHME NMpeapaccynKoB,
arpeccuMBHOCTb, ANCKPUMUHALMS N pacu3M. [leryMmaHu3aumns NpuHWKaeT apyrux,
06BbABNAA X HEMOJIHOLLEHHBLIMU N BTOPOCOPTHLIMU. DTO HAaNOMUHAET NpoLLecc
coumManbHOM ANCKpeaMTaLum MHBANNLOOB.

B Takon CNTYaumMn HopMalJibHblE U MOPaJibHO yCTOVI‘-II/IBbIe npeacrtaBnTenn
I'IpaBOOXpaHVITeJ'IbHOVI CUCTEMbl OKa3bIBaOTCA CNOCOOHBLIMN Ha XXeCTOKOCTb. OTKa3biBas
npecTtyrnHMKam B TeX UJjn NHbIX YenoBe4eCKnX Ka4deCcTBax, NnpaBooOXpaHUNTEIN
aBTOMaTU4eckn obneryawoT HerymMaHHbl€ ONEeNCTBUA NO OTHOLUEHUIO K HAM.

C perymMmaHm3npoBaHHbIM 06beKTOM nerko obpawaTtbcsa 6e34yLWHO N XXeCcToKo,
WrHOPNPOBATb €ro 3aKOHHbIe NPOCbObI, NCMOJIb30BaTb €ro B CBOUX UMHTEpEecax 1 Aaxe
youTb. OanH BeTepaH HKBL CCCP BCOMMHAN, YTO €ro KoJiJslern € J1IerkocTbio ybnsanu
nogen B 1930-e rr., «NOTOMY 4TO Mbl OTHOCUJIUCb K HUM, KaK K BellaM, a He KaK K TakKnuMm
Xe naam, Kak Mbl caMmn»[13].

daKTOM COBEpPLUEHNS MPECTYN/IeHNA NPaBoHapyWwnTeNb JaeT OCHOBaHUA A8
yLIEMNIEHNSA €ro NpaB, HO He nnwaeT ceba Npu3HaKkoB YenoBeka. MNoaTomy
npaBoOXpaHUTENbHAA CUCTEMA HE AO0J/KHA 3aHMMATbCA pacyesl0Be4YMBaAHNEM
OCTYNMUBLLUNXCS ntogen, HaobopoT, OHa AOJIKHA YKPENIATb UX YesoBe4YeCcKnin obnmk u
OOCTOWHCTBO, UCNpasnsAsa nx obpas XnM3Hu.

1.2.2. ®PYHKUUM, HanNnpaBJieHHble HA UCNpaBJieHUue K
nyywiemy

CoBepluas npecTynneHue, YenoBek nonydaTtanbHbIM-NoNynobpoBoabHbIM 06pa3om gaeT
cornacue cyabbe NpuHATbL MyYeHume 3a 3T0. B MMPOBO33peHYECKOM CMbIC/1IE MyYeHMne
ecTb cnencrTeme 6071€3HEHHOI0, MCKa)XEHHOr0 BOCMPUATUSA XMU3HN KaK TOro, 4TO He
COOTBETCTBYET 3rOUCTUYECKUM N OECTPYKTUBHBLIM XXeNaHUAM OAaHHOM0 YesioBeKa.
OTcroaa npsAMon Bbi30B 00OLEeCTBY B BUAE NpecTynaeHns (npe-CTynaeHns ero 3aKoHoB).



OnHaKo B COCTOSAHUN A06POBOJ/IbHO MPUHATOr0 My4YeHNs YenoBeK 0COBEHHO OCTPO
HY>X[aeTCs B YeJloBe4eCKOM y4acTuu. Morpy3me ceba B xaoC NpecTynaeHus,
yesioBeyecKkasi IMYHOCTb HaJeeTCs Ha NepepoXXKaeHne, U3MEHEHME B JIy4LLY0 CTOPOHY. B
3TOM-TO U 3aKJII0YAETCS Lefb IOPUANYECKON OTBETCTBEHHOCTb - UCNPaBUTb K JyYLLUEMY.

N hyHKUMN IOPUANYECKON OTBETCTBEHHOCTU A0J/IXKHbI ObITh PacCTaBsIEHbl B MOPSA0K
COOTBETCTBEHHO 3TOW Uenun. icnonb3oBaHne yCcTpaLlaoWmMX Mep NPaBooOXpaHUTeNu
ONpaBAbIBAOT HU3KUM YPOBHEM MPAaBOBOr0 CO3HAHUSA rpaxkaaH.

Ho noBblleHneM NpaBoBOro CO3HaHUA NOYEMY-TO HUKTO LiesieHanpaB/ieHHO He
3aHUMaeTcs. Henb3a e Bcepbes BOCNPUHMUMATb Takme pacnpoCTpaHeHHbIe Mepbl
NPaBOBOIro BOCMNUTAHUSA, KaK couManbHaa peknama, becenbl C TeNe3puUTeNSIMn 1
YnTaTeNsAMU, KJTACCHblE Yacbl B WWKoNaxX. MMogobHasa KanuTynsaumsa rocynapcTeBa nepeq
06LEeCcTBEHHbLIM MPaBOCO3HAHMEM HE MOXKET CIY>KUTb OCHOBAHMEM M ornpaBAaHNEM OIS
MCNOJIb30BaHMA yCTpaLlaloWwmx Mep.

Mpobnema ykpenaeHnsa npaBoCco3HaHMA obLlecTBa, 0 KOTOPOWN C TaKUM BOJSIHEHNEM
nucanu ewe M. N. Hosropopgues[14], 6. A. Kucrtsakoscknin[is], . A. UnbuH[16] n H. M.
KopkyHOB[17], HE A0JI)XKHA NOAMEHATLCA KOPPEKTUPOBKOWN 3aKOHa
rnpaBonpuUMeHNTENSIMUN.

Y)xe B nocnegHne oecsaTuieTus cyluecTBOBaHNA COBETCKOrO rocyAapCTBa yYeHbIMN
6b1210 NPU3HAHO, 4YTO TIOPbMa B €e COBPEMEHHOM BUAE HE BbIMOJIHAET CBOEro rnaBHOMo
npenHa3sHa4YeHUsa - He UCNPaBISiIET NPECTYNMHUKOB, a Yalle BCEero nopoxkaaeT
NPOTUBOMOJIOXKHbIN pe3ysbTaT - AeMOpanM3yeT, pa3BpallaeT 3aK/I0YEHHbIX.
KoHcTaTupoBaB npobnemMy Toraa, 40 CMX NMOp HE HalLIM BbiXo4a U3 Hee. A BbIXoA
3aKJIl04aeTCs B NEpecMoTpe Lenam u QYHKLUNA liopnandyeckon oTBETCTBEHHOCTU -
yCTpalwaTb M Haka3blBaTb 6ecrnonesHo, Hy)KHO pacCMaTpMBaTb LPUANYECKYIO
OTBETCTBEHHOCTb KakK MeTo[ BOCNMUTAHUA B Ye/IOBEKE BHYTPEHHMX PErynsaTopoB
noBefeHus.

B KOHTeKCTe AyXOBHO-HPABCTBEHHbLIX OCHOBaHMI NpaBa AaHHbIA noaxon obpeTaeT
ocoboe 3HayvyeHune, nbo MMEHHO 34eCb NpocMaTpuBaeTCca PakTop 3PPEKTUBHOCTH
IOPUANYECKON OTBETCTBEHHOCTM.

BbiBOAbI



B To BpeMs Kak [4J1 roCy4apCTBa OKa3blBAETCHA BaXKHbIM BbIMOJIHATb (PYHKLINIO
yCTpaLlleHUsa NPecTYNHUKOB, rpaKJaHCKoOMy 00LLIeCTBY ropa3no BaXkHee
BOCMUTaTeNIbHasA PYHKLMS lOPUONYECKON OTBETCTBEHHOCTU. HaTu CBSA3b MeXay
HaKa3aHWEM N BHYTPEHHMUM pacKasHMeM, Tparn4yeckuM rnepeocMbiCIeHNEM CBOEN XXU3HM
noMoraeT TOJIbKO 0HO CPpeAcTBO - Bepa B bora.

CpencTBa CBETCKOro rocylapCTBa y>Ke AaBHO He cpabaTbiBaloT B AaHHOM cdepe, N 3TO
TOXXe [JAaBHO 04eBUAHO ANs BCex. Yem rnyb)ke 4YyBCTBYET Ye/l0BEK CBOE OTCTYMJIeHNe oT
Bora, Tem nerye AOCTUraeT OH OCO3HAHUA CBOEW BUHbI Nepeq NoAbMU U MPOHUKAETCH K
HaKa3aHWIo YyBCTBaMN CMUPEHUS N TepneHuns. OH NPUHUMaeT My4vyeHue. Tak OH aenaet
LIarv K UCNpPaBJIEHNIO CBOEN XW3HWU. B 3TOM ciiyvae opuanyeckas oTBETCTBEHHOCTb U3
HaBs3blBAEMOW N3BHE pernpeccumn npespaLlaeTcs B MEXaHU3M CaMoperyampoBaHns u
CaMOOrpaHnyeHns noBeaeHns INYHOCTH.

Ho Kak noka3biBaeT NpakTUKa, K Bepe obpallaeTcs He3HaYMTeNbHasa YacTb
OCYy>XAEeHHbIX. FocyaapcTBo 0683aHO BOCNMTLIBaTb CBOMX FPakKAaH, HO He
NPUMUTUBHBLIMU CPeaCcTBaMK, a BbIbpaB KAoYeBbIE Crocobbl peleHus npobnemel.
Mcnxonorns pMANYECKon OTBETCTBEHHOCTM - NOKa NI0xo pa3paboTaHHas Tema, HO 3TO
LLesblIi KOMMJIEKC YYBCTB, B KOTOPOM A0JIXKHbl IOMUHNPOBATbL HE HU3MEHHbIE, a
[YXOBHbI€, o4MLLaloLWmne ayLy NOTPSCEHHbIX IIOAEN NEepeXnBaHNS, B MepBYI0 ovepenb -
4yBCTBO packasHusa. Toraa yrHeTtatowiee YyBCTBO BUHbI NpeobpasyeTcs B
ocBoboXxaatoLLee YyBCTBO NOKasHUSA, 3@ HUM cnefyeT pacnag HEBPOTUYHOCTU U
rapMoHM3aums BHyTPEHHUX NCUXOSIOFNMYECKUX CTPYKTYP. N ecnm yenoeek npuwen K
TaKOMYy COCTOSHUIO AYLUWN, TO 3TO N €CTb UCKOMbI pe3yibTaT Haka3aHus, B 3TOM
LOCTVXKEHNE Lenn lopnanyeckon oTBETCTBEHHOCTH

FnaBa 2. PopMbl peanmsauum IOPUONYECKOU
OTBETCTBEHHOCTH

2.1. MNoowpeHne U HakKas3aHMe Kak PopMbl
peanusauum Iopuandieckon OTBEeTCTBEHHOCTH
FOpnandeckasa oTBETCTBEHHOCTb - CJIOXKHOE MPaBoBoOe ABJeHMe, obnagawlee

Pa3/mM4YHbIMI NMPOABIIEHNAMMN, ocobeHHOCTAMM peannsaunn, KOTopoe He CBOOANTCA
NCKNOYNTENIbHO K HaKa3aHWIo NpaBoHapyLwmnTensa. iIMeHHO Takasa NocTaHOBKa BoMpoca



COOTBETCTBYET KOHLIEMLIUM NPaBOBOro rocylapcTBa, B KOTOPOM Ha NepBOe MecTo
BbIXOASAT COLIMAJIbHO-aKTUBHbIE N OTBETCTBEHHbIE NECTBUSA CyObeKTOB 06LEeCTBEHHbIX
OTHOLUEHWIA, B TOM YUC/IE U FOCYAapPCTBEHHbIX CIy>XalWmnx[18].

MocTpoeHMe NpaBoOBOro rocygapcTBa BO3MOXKHO TOJIbKO NMPU HaIMYUN NO3UTUBHOWN
topnanNy4ecKkom OTBETCTBEHHOCTU, OAHUM U3 CpeacTB obecnevyeHUsa KOTOPOW ABNSETCSA
OTBETCTBEHHOCTb 3a NpaBoHapylweHne. OQHaKo NpaBOHapyLIeHMe - 3TO 0A4Ha 13 hopMm
COLMasIbHOrO OTK/IOHEHUS N Y>KE€ 04EBUAHO, YTO TOJIbKO MOCPEACTBOM NMPUMEHEHMNSA
HaKa3aHusA He BO3MOXXHO obecneynTb cobnogeHne n ncnosHeHne npaBoBbIX
npennMcaHnuin NpaBoBbIX HOPM[19].

CnepoBaTesibHO, NMpaBoOBas HayKa AO0JIKHA UCKaTb Apyrmne Metonbl BO3AENCTBUA Ha
obLecTBeHHbIE OTHOLWEHUSA, OOHUM N3 KOTOPbIX KaK pa3 1 ABASETCSA Moo peHNe.
KOpnonyeckas oTBETCTBEHHOCTb CJIOXKHbIVM NpaBoBON (heHOMEH, KOTOPbIX C HaYana
WecTUAeCAaTbIX F040B HAXOAMUTCSA NOA NPUCTasIbHbIM BHUMaHUEM YYeHbIX-t0pUCTOB[20].
HecMoOTpsa Ha CTONb OJIMTENbHbLIA Mepuos BpeMeHN NCCcrefoBaHns Iopnan4eckon
OTBETCTBEHHOCTU A0 HacToOsAWEro BpeMeHun He BolpaboTaHo ee egnHoobpasHoe
NMOHUMaHMeE B TeOpUU rocygapcTea v npaBa N B OTPAC/IEBbIX DPUONYECKUX HayKaX.
BenyTca cnopbl 0 ee NOHATUN, 0COBEHHOCTAX peasn3aumnm, COOTHOLWEHUN C Pa3INYHbIMUN
opNONYeCcKMMn Kateropmamm[21].

[MoHATMe }OpI/I,EI,I/I‘-IeCKOIZ oTBETCTBEHHOCTN HE MeHee ONCKYCCMOHHOE, HEM obwee
NMOoHATUE MNpaBa.

B lopuanyeckon nutepaType CIOXKUI0Ch ABa HAaNpPaBJIEHUS K ONpenesieHU0 NOHATUS
lopMAaNYECKON OTBETCTBEHHOCTU. MepBas rpynna yyYeHblX CBSA3bIBAET OPUANYECKYHO
OTBETCTBEHHOCTb UCKJTIOYUTESIBHO C IOPUANYECKMM (DAaKTOM NMpaBoOHapyLUeHus,
paccMaTpPUBAlOT ee Kak C/ieCTBME NPOLLUIOro MPOTUBOMNPABHOIro NoBeaeHnsa[22].

MpencrtasnTenin BTOPOro HanpasJeHUs BUASAT B I'OpVI,EI,I/IHECKOIZ oTBeTCcTBeHHOCTM 6onee
CNOXKHbIN beHOMeH, Noa KOTOPbLIM NOHMMAaeTCHa eguHada rpuamnvyeckas oTBEeTCTBEHHOCTb,
BKJItOYatoLWwasn B cebs 0TBETCTBEHHOCTb 3a 6ynyu.u/|e N HacTosAwMne OenCTBUSA, a TakKXe ee
coCTaBAdalOLLEN BbICTYMNaeT HeraTUBHbIAN acNekT peann3aunn[23].

Takum obpa3om, nog LPUANYECKON OTBETCTBEHHOCTbIO MPEACTAaBUTENIN BTOPOr0
HamnpaB/eHNs MOHMMAIOT HEKOE LIeJIOCTHOE NpaBoBoe siBNeHue. MNpr 3TOM HeT Aaxke
CaMOW SICHOCTM B MPUMEHSIEMON TEPMUHONOMNM AJ1s1 0603HaYEeHNSA AAaHHOIO MOHSATUS.
Tak, pUANYECKYO OTBETCTBEHHOCTb Ha3blBAOT HEFrATUBHOM, PETPOCNEKTUBHOWN,
NPOCMNEKTMBHOM, OTBETCTBEHHOCTbLIO 3a NMPaBOHApYLUEeHMN[24].



CywecTBYIOT 1 pa3/inyHble NoaxoAbl K onpeaesieHNto PUANYeCcKon OTBETCTBEHHOCTHU 3a
npaBoHapylleHne. Ee paccMaTpuMBalOT KakK CaHKLMIO HOPMbI NpaBa, 1Mbo CBA3bIBAKOT C
peanmsaumen caHkunm, NMbo oTOXKAECTBAAIOT C HaKa3aHMEM.

MoA 1opnanNYeckon OTBETCTBEHHOCTbIO 3@ MPaBOHAPYLLUEHME NMOHUMAIOT OLEHKY 1
oCy>XeHue rnpaBoHapyLmnTens[25]. HekoTopble y4eHble TPaKTYOT ee Kak
Pa3HOBUAHOCTb LPUANYECKON 0693aHHOCTU. PaccMaTpurBaloT IOPUONYECKYIO
OTBETCTBEHHOCTb U KakK 0Co0Yyl0 pa3HOBUAHOCTb MPaBOOTHOLLUEHUS, OTOXAECTBIAS ee C
NMPaBOOTHOLLUEHUAMU LOPUANYECKON OTBETCTBEHHOCTMN.

PaccMoTpuM noHATME IOPULANYECKON OTBETCTBEHHOCTW 3a NMpaBoHapyLleHne uim no
WHOMY, HEraTUBHOM IOPUANYECKON OTBETCTBEHHOCTWN. PacnpocTpaHeHHOW KOHLEeNuun
IOPUANYECKON OTBETCTBEHHOCTU 3a NpPaBoHapyLUeHne ABASEeTCS ee MOHUMaHMe Kak
CaHKLUMW NMpaBoBOM HOPMbI. ABTOPOM 3TON KOHLUeNnuun cyntatoT npogeccopa O. 3.
JlencTa.

O4yeHb 4YacCcTo OaHHYI0 KOHLEeNUMio Ha3biBaloT eLle HOPMaTUBHOW, Ha TOM OCHOBAHUK, 4TO
B €€ OCHOBE HaxoAUTCA TakoW 3J1IeMeHT KakK CaHKLUMSA HOPMbl NpaBa, KoTopas
NPUMeHAEeTCA B C/ly4ae CoBepLUeHUS rnpaBoHapyweHus. Npn 3ToM oTMeYaeTcs, 4TO caMm
3anpeLleHHbIN BapnaHT NnoBefeHnsa chopMysIMpoBaH B TON UKW MHOW HOpMe rnpasa, a
CaHKLUMA BbINOAHAET posib obecnevyeHns cobnogeHns 3anpeTta Uamn BbIMOJIHEHUS
obs3aHHoOCTEN.

B naHHOM KoHUEenuum oTMevyaeTcs npuHyaonTenbHad Nnpmnpoaa }OpI/I,EI,I/ILIeCKOIZ
OTBETCTBEHHOCTH, €€ O6yCJ'IOBJ'IEHHOCTI:> rocygapcrtBeHHbIM MPUHYy>XOeEHNEM.

Mpuyem npodgeccop O. 3. JIeNCT pa3nyaeT CaHKLUN, KOTopble NpegycMaTpuBatoT Mepbl
tOpNOnNYeCcKom OTBETCTBEHHOCTU U Mepbl 3alLUTbI, YKa3blBad, YTO peasn3saumnsa He nobon
CaHKLUWMWM O3HaYaeT peanm3aumnio Mepbl OPULNYECKON OTBETCTBEHHOCTU[26].

O4eHb 611M3KOM K onpeaeneHnto PUANYECKON OTBETCTBEHHOCTU KakK peann3aunm
CaHKLWNN ABNSETCH ee 0TOXXOECTBJIEHNE C HaKa3aHueM. Hanpumep, H. C. ManeuH nuwer,
4YTO «lopuan4eckas OTBETCTBEHHOCTb - 3TO HaKa3aHue, NMPUMEHAEMoe K
npaBoHapyLUNTento»[27].

Bav3ka gaHHas No3uumMsa K pacCMOTPEHHOW paHee BBUAOY TOro, 4TO Mepbl Haka3aHus
3aKPEenIStoTCA B CAHKLUMSAX HOPM IOPUANYECKON OTBETCTBEHHOCTW. 10 HalWEeMYy MHEHMIO,
lopnanyeckas OTBETCTBEHHOCTb nNpeacTaBnaseT cobon 6onee CNoXKHbIM (hEHOMEH,
HeXXenu peannsaymsa HakasaHUs UM CaHKUMN HOPMbI NpaBa.



Peannsauna HakasaHnAa - 3TO OAVH U3 3aBepLlaloW X 3Tanos ropmnmquKoM
OTBETCTBEHHOCTMH, CBon6pa3HbIVI NTor 0edTesIbHOCTU NMPaBOOXPaHUTEJIbHbIX OPraHOB U
Cyda Nno oueHKe OeATesNIbHOCTU NpaBoHapyLwmnTend. B nimtepaTtype Haka3saHue
onpenenarT Kak ogHy N3 paBHOBI/I,EI,HOCTeVI rocynapCTBEHHOro NpuHyXaeHnA[28].

Taknm 06pa3oM, 1 B KOHLUENUMN OTOXKAECTBASAIOLLEN OPUANYECKYO OTBETCTBEHHOCTb C
HaKa3aHWEM Mbl BUOMM TECHYIO CBA3b C FOCYAapCTBEHHbIM NPUHYXAeHNeM. Peannsauuns
HaKa3aHUA ABNAETCS BaXKHbIM MPU3HAKOM IOPUANYECKON OTBETCTBEHHOCTU B HEM
HaxoAsAT 06 bEKTUBMN3ALINIO KOHKPETHbIE NPABOOrPaHNYEHNs: UMYLLECTBEHHbIE,
OpraHn3auUMoHHbIE, IMYHbIE N TaK Aasee.

OLHaKo opnanyeckas OTBETCTBEHHOCTb He UcYeprnbiBaeTCca HakasaHmeM. KOpunanyeckas
OTBETCTBEHHOCTb MOXeT ObITb Oe3 Haka3aHusA, a Haka3aHusa 6es3 pugnyeckon
OTBETCTBEHHOCTM He cyuwecTByeT. Haka3aHuio npeliecTByeT lopugnyeckas
0653aHHOCTb NpaBoHapywunTens. OHa BO3HMKAET C MOMeHTa COBEpLUEHUS
npaBoHapyLweHns n obycnosseHa AByMSA haKToOpaMu.

Bo-nepBbIX, CAMUM IOPUANYECKUM (PaKTOM MpaBoHapyLleHns. Bo-BTopbIX, NMpaBoBOW
HOPMOW. IHbIMM CIOBaMW OHa HOPMATUBHA, HO HOCUT AOMNONHUTENbHbIN XapakTep.

9Ton 0653aHHOCTLM He CyLLEeCTBOBaJIO 40 MOMEHTA COBEPLUEHNS NMPaBOHapPYyLLUEHUSA. DTO
HOBasi ANA CybbekTa 06893aHHOCTbL, KOTOPas MeXxAay NpoyYnM, HEe OTMEHSET «CTapbIX»
o6sa3aHHocTen. CyWHOCTb AOMOMHNTENbHON 06493aHHOCTU COCTOUT B TOM, 4TO Cy6beKT
OOJDKEH npeTepneTb OrpaHNYeHns, Hocsawmne ona Hero HebnaronpuAaTHLIA XapakTep.

Bua orpaHnyeHuns 3aBuUT y>ke oT 0COBeHHOCTEeN HapyLLeHHON HOPMbl ee CaHKLUUn 1
KOHKPETHON Mepbl, KOTopas byaeT npuMmeHeHa K cybbekTy Ha OCHOBaHUM aKTa
peannsaunn pNanNYeCcKon OTBETCTBEHHOCTU. BbiBOO O TOM, YTO Y NpaBOHAPYLUNTENS
BO3HMKaeT HoBas 0643aHHOCTb C MOMEHTa COBEPLUEHNS NMPaBOHAPYLUEHMNSA NO3BOJIN
Y4Y4E€HbIM CHYUTATb, YTO tOpNANYECKas OTBETCTBEHHOCTb 3TO AOMNOJIHUTENbHAA
06583aHHOCTb, BO3HMKAlOWaa C MOMEHTa COBepLUEHNS NpaBoHapyLweHns[29].

CyLiecTBOBaHMe Tako 06593aHHOCTM 06YCNOB/IEHO BO3SHUKHOBEHMEM MEX Y
NpaBoOHapPYyLUUTENEM N FrOCYAapPCTBOM B JINLLE YNOJIHOMOYEHHbIX OPraHoB
NPaBOOTHOLLUEHNSA IOPUANYECKON OTBETCTBEHHOCTU. B faHHOM cnyyae 0653aHHOCTb
npaBoHapyLUMUTeNs ABnseTca aTpmMbyToM 3TOro NPaBoOOTHOLLEHUS, TaK Kak en
KOPPEeCnoHAMPYT NpaBo U 06513aHHOCTb YNOJIHOMOYEHHbIX OPraHOB MPUHYAUTb
NpPaBOHAPYLLUNTENS K UCMOSIHEHNIO YKa3aHHOM 06a3aHHOCTW.



O653aHHOCTb NPABOHAPYLUNTENS MOXET OJUTEeNbHOE BPeMA HaXOAUTbLCSA B CTAaTUYECKOM
COCTOAHUN, BBUAY Pa3INYHbIX MPUYNH: HE BbISIBJIEH CaM NMPaBoHapyLUUTEb;
NpaBOHapYLLUEHNEe 0CTasloCh JIAaTEHTHbLIM U Tak Aanee. Takum obpa3oMm, peanmsaums
faHHOWN 06513aHHOCTY 3aBUCUT OT KOMMETEHTHOWN AeATEeNbHOCTY NMPaBoOXPaHUTENbHbIX
OpraHos.

Ecnn obpaTuTbCa K Fpa>k4AaHCKOMY Npasy, rae peanamsaynsg oTBETCTBEHHOCTU 3aBUCUT
OT BOJIEM3bABNIEHUS KpeanTopa (noTepnesBwero), To oHa byaeT HaxooUTbCA B
CTaTMYECKOM COCTOSAHUW, NMOKa KpeanTop (NnoTepnesLUnn) He COBEPLUNT pand topuanyecku
3Ha4YUMbIX gencTemin. C 3Toro MOMeHTa 3anyCckKaeTcs rocygapCTBEHHbIN MEXaHU3M
peanu3aumnun lopnan4eckon oTBETCTBEHHOCTMN.

NccnepoBaHme opnan4yeckonm oTBETCTBEHHOCTM KakK 0683aHHOCTM obnafgaeT Ba>KHbIM
3Ha4YeHneM A5 YACHEHUS ee CYLLHOCTN, HO MeXXay IpUaAn4YeCcKon OTBETCTBEHHOCTbLIO U
0683aHHOCTbIO HEAOMNYCTUMO CTaBUTb 3HAaK PAaBEHCTBA MO C/eAyWwnM OCHOBaAHUAM.

Bo-nepBbIX, 3TO ABE pa3Hblie puand4eckmne Kateropmm n HegonyCcTuMo onpenenatb 0gHY
ropnanyeckyro Kateroputo, nocpenCcTsoM ykKasaHUd Ha OPyryto, B TaKOM CJlyHae
oTnagaeT caMa Heob6xoaAMMOCTb cywectBoBaHNA HOBOIro opnan4eckKoro rnoHATnA, seib
MO>XHO OOBOJIbCTBOBATLCA y>XXe CyLeCTBYHOLLNM.

Bo-BTOpPbLIX, €C/IN pacCMATPUBaATh OPUANYECKYIO OTBETCTBEHHOCTb Kak 0653aHHOCTb, TO
ncyesaeT caMa ANHAMUKA LPUANYECKON OTBETCTBEHHOCTU. KOpuanyeckas
OTBETCTBEHHOCTb BCerga npeactaBnsieT cobon psig nocsienoBaTesIbHO peasn3yoLwmxcs
CTagun, Koraa nepexon K Apyron ctagum obycnoBnieH TeMU NN UHBIMU OPUONYECKUMU
(hakTamMun, 03HaYaKLWMMM 3aBepLLUEHNE NpeaLecTBYOWEN CTaanm pnan4eckon
OTBETCTBEHHOCTW.

B-TpeTbVIX, KaK HeOgonyCctmMo oToXAeCTBNIATb OPNONYECKYIO OTBETCTBEHHOCTDb
NCKJIIOYNTENbHO C HaKa3aHueM, Tak 1 € 0653aHHOCTbIO NMpaBOHapPyWwnTENA.

Kak y)xe yKa3blBaJslIoCb peasm3aumsa iopnanyeckon oTBeTCTBEHHOCTU 3aBUCUT OT
0EeNCTBUN KOMMETEeHTHbIX OPraHOB, KOTOPbIe OCHOBaHbI Ha rOCYyLapCTBEHHOM
NPUHYXXaeHnun[30].

Ba)KHO pa3/inyaTb cCaMy OesATesIbHOCTb YNOJIHOMOYEHHbIX OPraHoB, CBSI3aHHYIO C
NPUBJIEYEHMEM INLLA K IOPUANYECKON OTBETCTBEHHOCTU 1 peasin3aLnio opnanyeckon
OTBETCTBEHHOCTW. MNPaBOOTHOLLIEHUSM IOPUANYECKON OTBETCTBEHHOCTM CONYTCTBYIOT
npoueccyanbHble OTHOLLEHUS, KOTOPbIE TaKXKe OCHOBAHbI Ha rOCyAapCTBEHHOM
NPUHY>XXAEHUN. [TpU 3TOM K NMPaBOHAPYLUMTESNIO MOFYT NPUMEHATLCA MepPbl NpeceyeHuns,



Mepbl obecneyeHns rno geny n opyrve lopunandeckn sHavymmble gencTens. OQHaKoO OHU He
COCTaBNISAOT COAEp)XaHNE LPUANYECKON OTBETCTBEHHOCTHN, @ HanpaBJieHbl Ha
peannsaunio ONOJHNTENbHONM 0653aHHOCTW, BO3HUKLLEN U3 lopuaNYecKoro hakTa
npaBoHapyLeHnsa[31].

[eAaTenbHOCTb KOMMETEHTHbIX OPraHOB NocsiefoBaTes/IbHO MPUBOAUT K TaKon CTagun
lopManNYeCcKon OTBETCTBEHHOCTU KaK OCy>XAeHNe npaBoHapywmTens. OHa
HernocpenCcTBEHHO NMpeALllecTByeT peanansaumm HakasaHus. Camo ocyxaeHue
npaBoHapywunTens obnagaeT psAAOM BaXKHbIX XapaKTePUCTUK.

Bo-nepBbIX, OHO COAEPXXUTCA B MPUroBope cyna, npnkase o npuBiedyeHnn K
JJ,I/ICLI,I/II'IJ'IVIHapHOI7I OTBETCTBEHHOCTUN NJIN B NHOM aKTE NMpMMeHeHMA rnpaBa.

Bo-BTOpPbIX, B OCYy>XOEHUWN MOKa3blBAaeTCA OTpuLaTesibHas oueHKa JIMYHOCTU 1N TeX
0EeNCTBUN, KOTOpPbIE OHa coBepLunna.

B-TpeTbux, B akTe NpuMeHeHUsa NpaBa yYKa3blBaeTCA Kakne MUMeHHO Mepbl }OpI/I,EI,I/I‘-IeCKOVI
OTBETCTBEHHOCTMU 6yuyT peajin3oBaHbl B OTHOLUEHWN NMPaBOHaPYyLLINTENA.

YKa3aHHOE BbiLLE 3HaYeHMEe IOPUANYECKO OTBETCTBEHHOCTM NO3BOJINIO MOHMMAaTb NOA4
HEeN HEKOTOPbIM Yy4YEHbIM CaMO OCY>XAEHME N OTpULATENIbHYIO OLLeHKY CybbekTa
NpaBoOHapyLLUeHNsa 1 AesHNs, KOTopoe OH coBepwmna[32]. PakTUYeCKN B AaHHOM Cly4ae
NMPOUCXOANT OTOXKOECTBJIEHNE IOPUANYECKON OTBETCTBEHHOCTM C aKTOM NPUMEHEHUS
npa.a.

OpaHako criegyeT NPU3HaTh, YTO topuanyeckasl OTBETCTBEHHOCTb MHOT Aa MOXXET
3aBepLIaTbCA TOSIbKO OCY>XAEHNEM NPaBOHAPYLLUNTENS. DTO BO3MOXXHO TOraa, Koraa
BCNe 3a OCY>XAEHWEM MPaBOHaPYLUNTENS cnenyeT ero ocBoboxxaeHne oT PUIANYeCcKomn
OTBETCTBEHHOCTU, MO OCHOBAHUAM, KOTOPbIE HE ABAITCSA PeabunnTUpyoLWnuMn.

Ocy>XaeHune npaBoHapyLwmnTensa BbiICTynaeT BaXXHOM CTagnen opuan4eckomn
OTBETCTBEHHOCTW, HO BCA lopuAnYecKass OTBETCTBEHHOCTb He CBOAUTCH NCKJTIOYNTENbHO
K oCyXAeHuto. PaccMaTpuBas oCyXAeHne KakK XapakKTepUCTUKY Iopuandeckomn
OTBETCTBEHHOCTM Ba)XHO OTMETUTb €ro CBA3b C FOCYAapCTBEHHbBIM MPUHYXXAEHNEM.

Ocy>XAeHne 0CHOBbIBAeTCSA Ha rocylapCTBEHHOM MPUHYXXAeHUW. Bonee Toro, ecnu npu
XapaKTepucTuke 0653aHHOCTM NMPaBOHAPYLUMTENS Mbl OTMEYasnun, YTO NPUHYXXAEHME
HaxXOANTCS Kak Obl B MOTEHUNMW, TO B OCY>XXKAEHUMN OHO HAa4YMHAET HAXOAUTb CBOIO
obbekTuBMsaumo. FlocynapcTBEHHOE NPUHYXAEHME HEN3BEeXXHO CoNyTCTBYeT
topnanyeckorn o6a3aHHOCTM NPaBOHAPYLUUTENS, B CTaTUKE OHO 3a/10)KEHO B CaMOW



CaHKUunn r|pa30|30|7| HOPMbI, a B ANHaMNKe Bblpa>XXaeTCA B MPpUMEeHEHUWN OCY>XKOEHNA N
HaKa3aHWuA4.

Takoe nHTerpaTuBHOE 3Ha4YeHMe rocyaapCTBEHHONO NPUHY>XXOEHUS MO3BOSINIO
OTOXAECTBAATb €ro C CaMOW IopnUanNYeCcKon OTBETCTBEHHOCTbLIO, pacCMaTpMBas Kak 04HO
N3 CpencTB K UcnosiHeHuto TpeboBaHun npasal[33].

FocynapCTBEHHOE MPUHYXAEHNE ABNAETCA O4YEeHb LUMPOKUM MOHATUEM, 3TO OJHA U3
Hanbonee Ba)KHbIX XapaKTePUCTMK NpaBa B LeSIoM, 0ANH U3 ero Npun3HakoB. [pnyem
camMn )OpMbl FrOCYAAPCTBEHHOI0 NMPUHY>XXOEHNSA 04eHb MHOroo6pa3Hbl U OTOXXAECTBAATb
IOPUONYECKYHO OTBETCTBEHHOCTb C FOCYAaPCTBEHHbIM MPUHYXXAEHNEM O3HaYaeT caenaTb
ee «aMOop(HbIM» N pacn/biBYaTbIM IBJIEHNEM, KOTOpPOe ByneT BKJo4YaTb U Te NpaBoBble
KaTeropuu, KOTOpbl€ N0 CBOEWN CYLLIHOCTM HE OTHOCSATCS K MepaM HeraTUBHOMN
tOpUONYECKO OTBETCTBEHHOCTMU.

Hanpumep, mepbl 3aWnTbl, Mepbl 6€30MacHOCTU 1 Tak fanee. PaccmaTpuBas
lOPUANYECKYI0O OTBETCTBEHHOCTb 3a MpaBoHapyLleHne, Mbl OTMEYaeM, 4YTOo Kakaasa 13
HAY4YHbIX MO3ULINIA OTHOCUTESIbHO €ro NOHATUS NMEET MPaBo Ha CyLLLEeCTBOBAHME U
OTPaXkaeT onpenesieHHY0 XapakKTepUCcTUKy IpUANYeckon OTBETCTBEHHOCTH, ee
OTOEJIbHYIO YepTy.

YT106bI NOHATHL BCIO C/IOXKHOCTb (DEHOMEHA IOPUANYECKON OTBETCTBEHHOCTU HeEobXxoaNUMO
00paTnTbCS K ee NCCNefoBaHNIO Kak LLeIoCTHOro NpaBoBOro siBJIEHUS, KOTOPOe
BKJIOYAET pa3iMyHblie hopMbl peannsaunn. 1 oHM He ncyepnbiBatOTCA TONbLKO
HakKasaHWeM uamn noowpeHnem cybbvekTa.

MNon topnanNyYecKon oTBETCTBEHHOCTbIO CieAyeT NMOHMMaTb CJI0XKHOE NMPaBOBOE ABJIEHUE,
obnapatoulee pa3nmyHbiMu hopmamm peanmsaumun[34]. «JobpoBonbHasa popmMa
peanm3aummn puaonyeckon oTBETCTBEHHOCTM - 3TO Crocob 3akpenaeHns pnaondecknx
obsa3aHHOCTen cobnoaeHna TpeboBaHUN NPABOBbIX HOPM, PEaIN3YIOLLEr0OCs B
NnpPaBOMEpPHOM MoBeAeHUN CYyObEKTOB LOPNANYECKON OTBETCTBEHHOCTHN, 0A0bpseMoM nnu
NMOOLLPSAEMOM roCcyAapCcTBOM»[35].

FOpnandeckas oTBETCTBEHHOCTb - 3TO lopmnandeckas o6a3aHHOCTb cobnogeHus n
ncnosHeHns TpeboBaHUin, NpPefyCMOTPEHHbLIX HOPMOW NpaBa, peajn3yoLascs B
npaBoMepHOM nosefeHnn cybbvekToB, ogobpsemMom nam noowpseMomM rocyaapcTBoM, a B
c/lyyae ee HapyweHus - 0693aHHOCTb NMPaBOHApPYLWMUTeNS npeTeprneTb ocyXaeHue,
orpaHu4YeHmne npas MaTepunasbHOro, MPaBoOBOro NN JIMHYHOIO XapakKTepa N nx
peanusaumsa>.



Takum o6pa3oM, N0 MHEHUIO YHEHOr0, TO, YTO HA3bIBAOT MO3UTUBHOMN U HEFrAaTUBHOWN
IOPUANYECKON OTBETCTBEHHOCTH, SIBISETCA HE ee acnekTaMu, a hopMaMun peanmnsauuu,
KOTOpble MOryT 6bITb, 4OOPOBOJILHOW N FOCYAAPCTBEHHOMPUHYANTENIbHON.

Kak 1 0THOCUTENbHO MNOHATUS IOPUANYECKON OTBETCTBEHHOCTM 3a NMPAaBOHApPYLUEHME B
IOPUONYECKON HAaYKe HET eANHOAYLLINS BO MHEHUAX O MOHATUM MO3UTUBHOMN
topUONYECcKon OTBETCTBEHHOCTU. OOQHM y4YeHble pacCMaTpPMBAlOT ee Kak YyBCTBO A0J1ra,
NPUYEM He TOJIbKO MOPaJibHOro, HO 1 NMPaBoBOro[36]. pyrve NOHUMalOT MoA HeMn
topnanyeckyro 06sa3aHHOCTbL[37], TPETbSA rpynna aBTOPOB CBSA3bIBAET NO3UTUBHYIO
OTBETCTBEHHOCTb C NPaBOMEpPHbLIM NMoBeaeHnem cybbekTal[38].

CyLecTBYOT U TOYKU 3PEHNSA O MOHNUMAHNN NO3NTUBHOW OTBETCTBEHHOCTU KakK
noowipeHns. OCTaHOBUMCSH Ha Ka)KA0W U3 KOHUENUMUN NMO3NTUBHON IOPNLNYECKON
OTBETCTBEHHOCTU NoapobHee. Tak, ee CBA3b C NCUXOJIOMrMYECKUMIN NMpoLeccamm
cybbekTa, ypoBHEM NMPaBOCO3HAHMSA NO3BOJINAN YTBEPXKAATb YYEHbLIM, YTO OHa
TOXXOEeCTBeHHasa 4yBCTBY AoJira. inn nHorga ee packpbiBalOT KakK cTpeMsieHue
BbINOJIHUTb MOPYYEHHOE AENI0 «XOPOLOo». Takon NoAxXod K MOHMMaHMIO IOPUANYECKON
OTBETCTBEHHOCTU NPAKTUYECKN UCK/IIOHAET BCE ee puandeckoe cogep>xaHume. B atom
acnekTe bosee ybeanTenbHee BbIMAANT KOHUEMUWUSA NO3UTUBHOW HOPUONYECKON
OTBETCTBEHHOCTUN KakK 0683aHHOCTM cobntoaaTb NpeanncaHns NnpaBoBbIX HOPM.

Kak npaBnio npun xapakTepucTuke 3Ton KOHUENUNN yKa3biBalOT Ha ABe Ppa3HOBULAHOCTM
o6sa3aHHOCTN: 06A3aHHOCTM cobntoaaTh 3anpeTbl U 0693aHHOCTN BbINOJHUTL TO UK
NHOe OencTBme, KoTopoe NpeayCcMoTpeHo HOpMon nNpasa. YyBCTBO AoJIra U apyrue
npouecchl, XxapakTepusywLme npaBoCo3HaHME BKJIOYaAOTCA B 3TOM C/ly4ae B
CYyOBbEKTUBHYO CTOPOHY NO3NTUBHOW IOPNONYECKON OTBETCTBEHHOCTb. [Mo3nMTUBHAS
topnanyeckas OTBETCTBEHHOCTb B JAaHHOM CJly4ae CyuecTByeT B eANHCTBE ee
06BbEKTUBHLIX N CYy6BEKTMBHbLIX MPU3HAKOB.

OQHaKo Ans AaHHOM KOHLUENLUMN NO3UTUBHOWN lOPUANYECKON OTBETCTBEHHOCTMU
XapaKTepeH psa HeJoCTaTKoB. Bo-nepBbiX, MPaBOBOE FroCyAapCTBO HEBO3MOXHO
NOCTPOUTb, €C/IN AENCTBUSA rpaKaaH N A0JIKHOCTHbLIX JNL, ByyT OCHOBaHbI
NCKNIOYNTESIbHO Ha BbINOJIHEHUN 00513aHHOCTEN 1 3anpeToB. CoBpeMeHHasa KOHCTUTyLus
Poccuun, na n apyrve HopMaTUBHbIE NMPaBOBblE aKThl MPEAOCTaBASIOT rpakaaHam Lesblin
CNeKTp npas.

Peannsauyus Cy6'beKTI/IBHbIX npaB 3aBNCUT NCKJTIOYUTEJIbBHO OT BOJIEN3BABINEHNA UX
ajpecatoB, HO UMeHHO peaJZin3daunsa npas, a He NaccnBHoe cobnoageHne obszaHHOCTEN
OOJI)KHbl HaXoANTbCA B OCHOBE peajindaunn MO3UTUBHOWN lOpVIJJ,VI‘-IeCKOVI



OTBETCTBEHHOCTU. «CybbeKTUBHbIE opuanveckme npaea, 0693aHHOCTU N 3aKOHHbIE
NHTEepPEeChl ABNATCA MepaMn NO3UTUBHOWN IOPUANYECKON OTBETCTBEHHOCTU, TaK Kak
onpenensioT Bua, 06beM, rpaHuLbl, Npeaesbl NPaBOMEPHOro NOBEAEHUS, TY «MeXy», 3a
KOTOpO HaxoanTtcs 6e30TBeTCTBEHHOE noBegeHne cybbekTa»[39].

PaccmaTpuBasi CybbeKTUBHbIE NpaBa U 0653aHHOCTU HEOHBXOANMO UMETb BBUAY UX
TECHYI0 B3aMMOCBSA3b. Tak, peanunsys ceBoe cybbekTUBHOE NpaBo, JINLLO 0653aHO He
3710ynoTpebnaTb UMUK, Tak Kak 3/10ynoTpebneHne NnpaBoM eCTb Y>Ke MposiB/ieHne
6€e30TBETCTBEHHOI0 OTHOLLEHMS CyObeKTa K NMopydYeHHOMY aeny[40].

KOpnonyeckas 0653aHHOCTD, Cy6'bEKTI/IBHoe NMpPpaBO XapPaKTeEPU3YHKOT CTaTUHECKNE
cocTaBadlOWME MO3SNTUBHON POpI/IJJ,I/I‘-IeCKOVI OTBETCTBEHHOCTU. ITO CBOEOﬁpaBHbIe
3TaJIOHbl TOIro, Kak cnepnyetT nocTtynaTtb B TON NN NHON CNTyaunn, Kakme Heobxoaonmo
COBEPLWNTDb nencTeus, 4Tobbl moBeaeHmne KBannguumnpoBasioCb Kak OTBETCTBEHHOe, a He
KaK npaBoHapyLlleHne. BMmecTe co CTaTU4ECKMNMIN COCTaABNAIOWMNMN YHeHble cripaBeansiMBo
YKa3bIiBalOT Ha ee ANHaMNYEeCKNEe XapPaKTEPNCTUKN, B KadecCTBe KOTOpOI7| Ha3blBalOT
npaBomMepHoOeEe rnoeegeHne Cy6'beKTOB obuecTBeHHbIX OTHOLWEHUN[41].

«YronoBHO-MpPaBoBasi OTBETCTBEHHOCTb HE MOXET OblTb OTOXKAECTBJ/IEHA C HOPMATUBHbLIM
TpeboBaHMEM MOCTYNUTb onpeaeneHHbiM obpa3om. NocneaHee eCcTb INLLbL €€ NpPaBoBas
npeanochbiyika, a 4ENCTBUTENbHO KOPHN yXOoaAT elle rnybxe - B 06beKTUBHO
CYLLEeCTBYHOLLY HeE0BX0ANMOCTb Cy6beKTa BbIMONHATL NPUHAANEXallyo eMy
COUMaNbHYI poJib... YrO/IOBHAs OTBETCTBEHHOCTb €CTb BbIMNOJIHEHME O0JIXKHOI0»[42].

Mon KaTeropuemn «BbINMOJIHEHNE O0/IKHOr0» (PAaKTUYECKN CKPbIBAETCS NPaBOMepHoe
noseneHne cybbekToB. [JeNcTBUTENIbHO COOPMMPOBAHHOE NMPaBOMEPHOE NOBEAEHME -
3TO OAMH 13 pe3y/ibTaTOB AENCTBUSA LOPUANYECKON OTBETCTBEHHOCTU. Kak
6€e30TBETCTBEHHOCTb 0O BEKTUBMPYETCS B NMPaBOHAPYLUEHUW, TaK U NO3UTUBHAA
OTBETCTBEHHOCTb 06BLEKTUBUPYETCSA B NPaBoOMepHOM noeBeaeHun. OaHaKo no3mTUBHAS
OTBETCTBEHHOCTb NPV ee onpenesieHnn Kak NpaBoMepHOro NoBeAeHNs TepsSeT CBOe
HOPMATMBHOE OCHOBaHME, 3aJI0)KEHHOe B HOpMax npasa B Buae 0b6a3aHHOCTEN, 3anNpeToB
N cybbeKTUBHbLIX NMpaB[43].

KpoMe Toro, CyLlecTByeT elle U pakTu4eckoe oCHOBaHMe AN peaansaunm
NpPaBOMEPHOro NoBefleHns, KOTopble CBA3aHbl C HACTYMIEHUEM TeX UM UHbIX
lopnanveckux hakToB, C HaJIMYMEM KOTOPbIX CBSA3bIBAETCSH BO3SHUKHOBEHME
NMPaBOOTHOLLUEHUI NO3UTUBHOM IOPUANYECKON OTBETCTBEHHOCTU. M03TOMY TOJIbKO O4HUM
NpaBOMEPHbLIM NOBEAEHMEM MO3UTUBHAS lopuanYeckass OTBETCTBEHHOCTb He
ncyepnbiBaeTCH.



Mexxay No3NTUBHOW U HEFraTUBHOW IOPNANYECKON OTBETCTBEHHOCTbLIO MHOIo obuero. Mol
y>Xe oTMe4anu, 4to 6e30TBeTCTBEHHOE AesaHMe (NMpaBOHapyLWeHne) NoaJIEXUT OLEHKE
CO CTOPOHbI YNOJIHOMOYEHHbIX OpraHoB. Tak, N aKT OTBETCTBEHHOI0 MPaBOMEPHOro
MoBeAEHNS MOXXET OLEHUBATLCS rocyaapcTBoM. KOHEYHO TakKas OLeHKa MeHee
Bblpa)KeHa, No cpaBHEHUIO C 6€30TBETCTBEHHLIM NoBeAeHMNEM CyOBbeKTOB 00 EeCTBEHHbIX
OTHOWwEeHUN. OHa MOXXET COCTOATb B MPUMEHEHNN Mep nooLwpeHnsd. No3ToMy HeEKOTOopbIE
y4YyeHble npefnaratloT Ha3biBaTb TaKyl OTBETCTBEHHOCTb MOOLWPUTENbHOW[44].

Taknm obpa3om, B cogep>XaHnu no3nNTUBHON IOPNONYHECKON OTBETCTBEHHOCTH
BbICTpamMBaeTCs ynopanoyeHHaa cucrteMa Npu3HaKos.

Bo-nepBbix, 0653aHHOCTL cobntopaTh NpesnucaHns NPaBoOBbIX HOPM.
Bo-BTOpbIX, Cy6bEKTMBHbIE NpaBa.

B-TpeTbux, topuanyeckme akTbl C KOTOPbIMW HOPMa NpaBa CBSA3bIBAa€T peanm3auunto
oba3aHHOCTeNn.

B-4yeTBepTbiX, 0CO3HaHME Cy6bEeKTUBHbIX MpaB 1 06A3aHHOCTEN.

B-nATbIX, NpaBOMepHOE NOBELEHME.

B-wecTbIX, OLEHKa MPaBOMEPHO- O CO CTOPOHbI YMOJIHOMOYEHHbIX OPraHoB.
B-cengbMblIX, peanmsaumns Mep nooLpeHUs.

an/IMeHI/ITeJ'IbHO K HeraTuUBHOWN }Opl/lﬂ,l/l‘-IeCKOIZ OoTBEeTCTBEHHOCTb MO>XHO BbICTPOWUTb pPAn
nocsiegoBaTesibHO peaJin3yrLwnxcd an1emMmeHTOB.

Bo-nepBbIX, NpaBoOHapyLweHne, Kak OCHOBaHuUe HeraTUBHOW lOpI/I,D,I/ILIECKOVI
OTBETCTBEHHOCTMW.

Bo-BTOpPLIX, [ONOAHNTENbHAA 0653aHHOCTbL NPaBOHapPYyLUNTENS.
B-TpeTbuX, oCy>XAeHMe NpaBoHapyLUNTens.
B-4eTBEpTbIX, peann3aumns HakasaHUsa (orpaHnyYeHne pasinyHbIX Npas).

B-nATbIX, roCy4apCTBEHHOE MPUHYXXAEHNE KaK MHTErpaTUBHbINA NMPU3HAK, CBOMCTBEHHbIN
BCEM 3JIEMEHTAM OPNANYECKON OTBETCTBEHHOCTW.

Mpobnema OPUANYECKON OTBETCTBEHHOCTU CJIOXKHEE, HEXKENN NPOCTOE onpenesieHne
NPU3HAKOB NO3NTUBHOW N HEFATUBHOW IOPNANYECKON OTBETCTBEHHOCTU. lOpnanyeckas



OTBETCTBEHHOCTb CYLLIECTBYET He 3aBMCUMO OT TOr0, COBEpPLLUEHO NMPOTUBOMNpPaBHOE U
npaBoMepHOe NoBeJeHMe.

PerynupoBaHune nocpenCcTBOM OTBETCTBEHHOCTN HaYMHAETCA C MOMEHTa ee
3aKpernseHusa B npaBoBbiX HoOpMax. NpaB H. N. MaTy308B, Korga otmeTun, 4to «lpaso -
He TONIbKO Mepa topuandeckon ceobonbl, HO N Mepa IPUANYECKON OTBETCTBEHHOCTN.
3TO KOpPpPEeNnALUMNOHHbIE KaTEeropumn ...0oTBETCTBEHHOCTbL - Takas e 0bbekTMBHaA
HeobxoaMMOCTb, Kak n ceobona»[45].

Ilns BepHOro onpeneneHns pnan4eckon oTBETCTBEHHOCTU BaXXHO BbIMTY 3a
NPUBbIYHBbIE PaMKN ee NOHUMaHnA. Heobxoamnmo oco3HaTb ee 06BEKTUBHbLIN XapaKkTep,
3aKpenJeHHbIN B CMCTEMEe MPaBoOBbIX HOPM. B ocHoBe ee nccnenoBaHNsa OOJIKEH
HaxoONTbCA CTPYKTYPHbIA MeTOA Hay4HOro No3HaHus.

Mo3nTuBHasA N HEraTUBHaNA PUAMNYECKaAss OTBETCTBEHHOCTb - 3TO OCHOBHbIE 3JIEMEHThI
CTPYKTYpPbl IOPUANYECKON OTBETCTBEHHOCTN. OTBETCTBEHHOCTb CYLLLECTBYET B CBOEM
CTaTN4YeCKOM COCTOSIHUMN C MOMEHTA ee 3aKpernjeHns B NpaBoOBbIX HOPMaXx, KOTopble
onpenensitoT XxapakTep B3aUMOAENCTBUSA MeXay CcybbekTamm o6 ecTBEHHbIX
OTHOLLUEHWNN. DTO MHCTUTYLMOHANbHbIA aCNeKT IPUANYECKON OTBETCTBEHHOCTMN,
KOTOpbI 06ycnoBneH 06LeCcTBEHHbIMY OTHOLLIEHWNSMU U €ro BO3HMKHOBEHWE 3aBUCUT OT
BOIM 3aKoHoAaTens. OH He CBfA3aH C Halen Bosiel. Kak 1 He CBA3aHO BCe MpaBo B
LLesIoM C BOJNIer UHANBUAYaANbHOrO cybbekTa.

Ha noHsATMne topnanyeckomn oTBETCTBEHHOCTM HEOBXOAMMO CMOTPETH LWNPE - C
obLienpaBoBbIX NO3nLMA. Ee 0CHOBa HaxoOMUTCA B PerympoBaHnUm obLeCcTBEHHbIX
OTHOLLUEHWI rocyaapCcTBOM Mpw NOMOLLM NMpaBoBbIX HOPM. Bce goBoabl 0 KOOI
HenpaBOBOM XapaKTepe e4MHON OTBETCTBEHHOCTU JINLLEHbI JIOTUKWK, B ee OCHOBEe
HaxoASATCSA HOPMbI NMpaBa, OHa 0hopMJIEHA NPX MOLLM NMPABOBbIX HOPM MO3TOMY HOCUT
HOPMaTMBHbIN XapakKTep. DNeMeHTapHas JIornka NoAckasbiBaeT, YTO 40 OLEHKU
noBefleHNs Kak MPaBOMEPHOro UM Kak MpoTMBOMNPaBHOro HEO6X0AMMO YCTaHOBUTL
CaMu paMKW OaHHOro NoBeAeHUs, TO eCTb 3aKPENUTb IPUANYECKYO OTBETCTBEHHOCTb B
NMpPaBOBbIX HOPMaX.

Pa3nnyHble lopngnyeckme pakTbl NpUBOOAT B AENCTBUE PA3/INYHbIE 3/1IEMEHTbI
IOpNONYeCcKom OTBETCTBEHHOCTU, O3HaAYaloLWmMe y)Ke JUHaMUYEeCKNIN ee acneKkT
peannsaumun. OgHaKo AUHAMUKa IOPULNYECKON OTBETCTBEHHOCTU, ABMXXEHME ee
3/1IEMEHTOB Pa3/INYHO U KaKOW MeXaHM3M Ha4yHeT paboTaTb 3aBUCUT Y)KE€ OT KOHKPETHbIX
topuandecknx pakTos. CaMbIiM NPOCTbIM OPUANYECKMM (PaKTOM ABAAETCA LOCTUXKEHME
BO3pacTa, C HaCTYMJeHUeM KOTOPOro TOT UM MHON HOPMAaTUBHbLIN NPAaBOBOW aKT



CBA3bIBA€T BO3MOXHOCTb lNnpuBJie4eHnA K IOpVID,VI‘-IeCKOIZ OTBETCTBEHHOCTMN,
COOTBETCTBEHHO OH HAa4YMHAET OKa3blBaTb BO3AENCTBME Ha NnoBeneHmne Cy6'beKTa.

Opyrnm He meHee NPoCTbIM LPNONYECKNM PAKTOM MU NO MHOMY (PaKTOM-COCTOSAHNEM
ABNISETCS HaM4Yne rpa>kKaaHcTBa. B cTaTbe TpeTben PenepasnbHOro 3akoHa PP «O
rpa>kgaHcTBe Poccunckonm degepaunn» ykasbiBaeTcsa: «paxgaHCcTBo Poccunckon
depepaynm - ycTtonymeasa npaBoBas CBA3b nua ¢ Poccnnckon degepaumen,
Bblpa>katoLLLasiCsi B COBOKYMHOCTU UX B3aUMHbIX NpaB 1 06s3aHHOCTEN»[46], no6aBMM, 4TO
He TOJIbKO NMpaB, HO U B3aUMHON OTBETCTBEHHOCTU. Hann4mne rpa>kaaHcTBa, AOCTUXKEHME
COOTBETCTBYIOLLEro BO3pacTa BKJOYaeT cybbekTa B Lenyto rpynny obuiecTBeHHbIX
OTHOLWEHNN. [O0CYyAapCTBO HE CYNTAET CBOUX Fpa)KAaaH NoTeHUMalbHbIMU
MPaBOHAPYLUMTENAMU, OHO PACCYNTBLIBAET Ha ABUXKEHMNE IJIEMEHTOB OPUANYECKON
OTBETCTBEHHOCTM, COCTaBSAOLLEE €e NO3NTUBHOE COAEPKAHNME.

EcTb n 6onee cnoxHbie opnandeckme akTbl, obycnosnmeatowme npnobperteHue
cneymanbHOro NpaBoBOro ctatyca. Hanpumep, ctaTyca rocyfapCTBEHHOro Cay»Xallero.
C ero obpeTeHmnem Ha cybbekTa COBEPLLUEHHO MHAs CUCTeMa npaB 1 06A3aHHOCTEN.
Oco3HaHune obs3aHHOCTEN, NPNUBOOUT K POPMUPOBAHNIO MPaBOMEPHOro noseaeHuns. B
JAHHOM CJly4ae MOXXHO CKa3aTb, YTO MO3MTUBHANA lOpuanyeckas OTBETCTBEHHOCTb
BbIMOJIHNA CBOE NpeAHa3HavYeHune.

MpaBomMepHoe noBegeHne MoXeT ObiTb Pa3IMYHbIM MO CBOUM XapaKTEPUCTUKAM.
HekoTopble pa3HOBUAHOCTU MPaBOMEpPHOro rNoBeneHus, NPeBoCXoasT Mo CBOUM
XapaKTepucTukam obblyHble TpeboBaHUS N XapaKTepusyoTcs 3acayron[47].

Peann3aumns NooWpPUTENbHbIX MEP, CTOUT B OAHOM psfy C NPaBOMEPHbIM NOBEAEHNEM U
SABNAETCH PA3HOBUAHOCTbLIO MO3UTUBHON hOPMbI Ppeasin3aL i npaBoBoOW
OTBETCTBEHHOCTW. NNpaBOMEPHbLIA MOCTYMNOK OLLEHNBAETCS FOCy4apCTBOM B SMLe
YMOJIHOMOYEHHbIX OPraHoB, a AeNcTBUS cybbekTa o006psATCS U NooWpPAOTCA. TaKNM
obpa3oM, NpaBOMepPHbIN NOCTYMNOK, XapaKTepmn3yLNACS 3aclyroi, BbiCTynaeT
OCHOBaHMEM [J151 MPUMEHEHUA Mep MOooLLPeHNs[48].

Ha paHHOM npuMepe MOXXHO NpocaegnTb BCHO LENoYKY ABUXKEHUSA 3/IEMEHTOB
MO3UTUBHOW IOPUANYECKOWN OTBETCTBEHHOCTMW.

Bo-nepBbIX, Han4YmMe CTaTyCHON IOPNANYECKON OTBETCTBEHHOCTW.
Bo-BTOpbIX, HACTYMJIEHME COOTBETCTBYIOLLNX IOPUONYECKMX (PaKTOB.

B-TpeTbuX, 0CO3HaHMNE 06A3aHHOCTEN U LPUONYECKUX PAKTOB.



B-4yeTBepThIX, MPaBOMEpPHOE NnoBeeHune.

B-nATbIX, OLEeHKa AeNCTBUIN CybbekTa yNnoJHOMOYEHHbIMU OpraHaMn. B-LuecTbiX,
n3gaHne akTa NpUMeHeHus npasa.

B-ceobMbIX, MpUMeHeHne Mep Mool peHuns.

B-BOCbMbIX, NOJ/Ib30BaHME CybbeKTOM coumnanbHbIM 61arom, kKotopoe 0bycnoBaeHo
MooLipeHneM.

POpmn,mquKaﬂ OTBEeTCTBEHHOCTb 3apoaniaCb KakK MHCTUTYT HaKa3aHWA, 3a HapyLwleHune
nMpaBoOBbIX HOPM, OTCTYrJieHMne OT CyweCTBYHLLNX npasua nosegeHnd, HO C Te4eHnem
BpeMeHn OHa TpaHchopMuMpoBasacb B UHOE aABsIeHUe. [ocynapcCcTBO, MOHMMas, 4YTO
TOJIbKO OAHNMWN MepPaMN HaKa3aHNA CJTIOXKHO obecne4ynTb NCMOHEHMNE npeunmcaan?l
npaBoOBbIX HOPM, aKTUBHEE CTaJI0 BBOAUTL B ,El,eVICTBleLLI,ee 3aKOHOOaTe/IbCTBO HOPMBbI,
3aKperuidawmne noowpunTtesibHble CaHKLUNN.

OHM paccynTaHbl Ha OTBETCTBEHHOE NMoBefeHne n nobyxaatT cybbekToB K
NMPaBOMEPHbLIM MOCTYMKaM, He MepaMun HakKasaHunsa, a MepamMun noowipeHmns. B HacTosLee
BPEMS MOOLLPUTESNbHbIE CAaHKLUMN COAEPXKATCA NMPaKTUYeCKN BO BCEX OTPACAX
0TeYeCTBEHHOro rnpaea. [lake camoe «HakKa3aTesibHoe» - YroJI0BHOe MNpPaBo
npegycMaTpuBaeT NoowpuTenbHble HOPpMbl. CyTb HEe B OTCYTCTBUM B YrOJIOBHOM MpaBe
NMOOLLPUTENbHbLIX HOPM, @ B 0COBEHHOCTSX NX 3aKpernaeHus.

MNMoowipeHne B yrosioBHOM MNpaBe Bbipa>kaeTcs B 0CBOOOXKAEHNN OT YroJI0BHOW
OTBETCTBEHHOCTW, OCHOBAHMEM KOTOPOIro SIBASIOTCA NO3UTUBHbIE OENCTBUS,
HanpaBJieHHbIE Ha Bo3MelleHune yulepba, 3arnakmBaHna NPUYNHEHHOI 0 Bpeaa U Tak
nanee.

Mbl 0OTMEeYaeM, 4TO MOOLLPEHNE SBNSIETCS 0AHON 13 hopM peannsaunm No3MTUBHOWN
topManNYeCcKon OTBETCTBEHHOCTU, B MOOLLPEHUM NO3UTUBHAA LOPUANYECKAS
OTBETCTBEHHOCTb 06BLEKTMBMPYETCS, CTAHOBUTCA MaTepunasibHON, OHa CBsA3aHa C
npenocTaBsieHNEM CyOBbEKTY coumnanbHbIX 6nar n ueHHocTen. MoHATue chopMa
unnocockoe N NMeeT HECKOJIbKO 3Ha4YeHUN. B ogHMX cny4vasix oHa TpPaKTyeTcs Kak
BHELLUHWI BUA TOFO UM UHOMO NpeaMeTa, KOTOPbIN MMeeT ornpefesieHHble rpaHunLbl 1
oyepTaHus. B gpyrux cny4dasx nog opmMoi NMoHMMaEeTCs ynopsao4yeHHoe coaepikaHme
TOro Uan NHoro siBfieHnsi. OgHako BTOpoe 3HavyeHne hopMbl BCerga CBs3aHo C NepBbiM,
TaK KaK B pe3yJibTaTe yrnopsaoyiMBaHUsa coaep kaHus oopMa HaumHaeT obpeTaTb
onpenenieHHble rpaHnLbl U o4YepTaHus.



Bblle Mbl MOKa3a M KakK ynopsagoyvmBaeTCs ABUXKEHMNE S1IEMEHTOB IOPUANYECKON
OTBETCTBEHHOCTU. B pe3ynbTaTe 4ero rnoow,peHne Ha4ymHaeT BbICTyrnaTb 04HOW U3 hopM
peann3aumm No3MTUBHON IOPNONYECKON OTBETCTBEHHOCTMU. [loowpeHme - 3To
NMPOTMBOBEC HAaKa3aHMIO, B3bICKAHWIO, TO €CTb MepaM HeraTMBHOM LOPNONYHECKON
OTBEeTCTBEHHOCTU. OQHAKO KaK noouwlpeHne, Tak U HakasaHune npenyCcMoTpeHHbIe
CTaTyCHOW IOpUANYECKON OTBETCTBEHHOCTbLIO 3aBUCAT OT TOW MW UHON Pa3HOBUAHOCTU
IOpUANYECKOro pakTa, KOTOPbIN 06yC/IOBNINBAET, KAKNUE )Xe ee CTPYKTYPHbIE 3/IEMEHTbI
npuayT B AencTBMe.

Haka3aHune Kak Mepa Ipuanyeckom oTBETCTBEHHOCTU NpeayCcMoTPeHa CaHKLUMeNn HOPMbI
npaBa. Ero HTerpaTMBHOE 3Ha4YeHNEe COCTOUT B TOM, YTO NMpaBOMepHOe NnoBeaeHne
MOXXET CKJIaAblBaTbCA Mo NCUXO0JIOrMYECKNM BO3AEACTBUEM YIrPo3bl ero NnpuMeHeHuns. B
3TOM CJly4Yae HakKa3aHue ABNseTca cpeacTBOM obecneyeHns No3NTUBHOM IOPUANYECKON
OTBETCTBEHHOCTU, TaK KaK TOJIbKO OJIHMMW MepaMin MOOoLLPEHNS BCErga HEBO3MOXKHO
chopMmnpOBaThb NpaBoOMepHOe noBeaeHme. [la u BCe NpaBOBble HOPMbI, Cleays
3/1IeMEeHTapHOM NOrMKe, He MOryT NpeayCcMaTPUBaTh B CBOMX CAHKLIMAX Mepbl
NooLLpPeHMS.

Takum 06pa3oM, HaKa3aHue Tak XXe obecneynBaeT ABUXKEHNE 3IeMEHTOB NO3UTUBHOWN
lopMUaNYECKON OTBETCTBEHHOCTU, 6e3 ero hakTn4yeckon peanmsaumn. Peannsauyms
HaKa3aHUA 3aBUCUT OT pSAa lOPUANYECKUX PaKTOB, KOTOPOMY NpenLlecTByeT CaMo
noTeHLUWasibHOe YC/IoBME Aa ero peanmsaunn. 3TUM YCJIOBUEM BbICTYMaeT Hanuyme
CaMol NpPaBOBOW HOPMbI, NpenyCcMaTPUBaOLLEN KOHKPETHbIE MEepbl HaKa3aHus.

OCHOBHbIM OPUANYECKUM (haKTOM, C/IeAYyOWNM 3a YCI0BUEM, ABASETCS COBEpLUIEeHne
rMpaBoOHaPYLUEHNSA, KOTOPbIN 1 3anyCKaeT B AENCTBMNE CJIOXKHbIA MEXaHWU3M peannsaumnm
HaKa3aHUsA B paMKaX NPaBOOTHOLWEHUN IOpNOANYECKON OTBETCTBEHHOCTMW. NMocne
CoBepLlIeHNA NpaBoOHapPYLLUEHMA COBEPLUADTCS lopngnyeckme gencrTens (ropnagndeckmne
(haKThbl), HOCALWME BCNOMOraTe/lIbHbIA XapakTep.

Hanpumep, opnanyecknin pakT Bo3Oy>XAeHUs Yro/I0BHOrO Aena, hakT BbiIHECEHUS
NOCTAHOBJIEHUS O NPUBNEYEHUN B KaYecTBe 06BMHAEMOro 1 Tak fasee. Bce
BCMOMOraTesibHble AeNCTBUA U LIenoYKa iopuanvyeckmx gakToB MOryT NPMBOANTL K
OCHOBHOMY tOpUANYECKOMY (DAKTY - BbIHECEHUIO OXPAHUTENBHOIMO akTa NPUMEHEHUS
npa.a.

B yronoesHomMm npouecce - 3T0 NpUroesop cyga, B agMMHUCTPATMUBHOM NPOU3BOACTBE -
nocCTaHoOBNIEHNME O rNMpuBJaevYeHN K aJJ,MI/IHI/ICTpaTI/IBHOVI OTBETCTBEHHOCTH, B
ancumnJimHapHOM npon3soncTBe - NMpuUkKas 0 NpuMeHeHnm Mmepbl ANCUNMJIMHAPHOI o



B3bICKaHUSA. UIMEeHHO OXpaHUTENbHbIN aKT NMPUMEHEHNS NpaBa N COAEPXXUT YKa3aHMe Ha
TO, Kakas Mepa Haka3aHuA byaeT NnpMMeHeHa K NMpaBoOHapyLWMUTeNo, B HEM yKa3biBaeTCA
o6bemM NpaBoOrpaHNYeHUn. AKT peanmsaunm HeraTUBHON IOPUANYECKON
OTBETCTBEHHOCTU COOEPXKUT OCY>KAEHNE NPaBOHapPYyLUNTENS.,

Ocy)XaeHune - 3T0 YHUBEPCasIbHbI MEXOTPACIEBON TEPMUH, XapaKTEPHbIN HE TONbLKO
A5 YrOJIOBHOIO NpoLuecca Uan yroJioBHOro rnpasa. [lpyroe geno, 4To B MpuUroBope cyna
3TO ocyXaeHune Hanbonee ApKo BbipakeHo. OAHAKO BCe Pa3HOBUAHOCTU OXPaHUTENbHbIX
aKTOB NPUMEHEHNSA IOPUANYECKON OTBETCTBEHHOCTU coaep XaT paa obwmnx 4epT un
XapaKTEePUCTMK, HE 3aBMCUMO OT TOr0, K KaKOMYy BUAY HEraTUBHOMN IOPNONHECKON
OTBETCTBEHHOCTM MPMBAEKAETCHA NMPaBOHAPYLWIMNTESb.

Hanbonee obuien xapakTepUCTUKOM KaK pa3 1 BbICTyMaeT oTpuuaTesibHasa OLEeHKa Kak
nencrtemsa nnn 6es3nencTeuns, Tak M CaMmon IMYHOCTU. DopMannusyeTcs v
WHOAVMBMAOYaNN3MpPYyeTCsa 3Ta OueHKa, obpeTas 4epTbl UMEHHO NMPaBOBOW OLLEHKW, @ He
obLwecTBeHHON B ohuLMasibHOM OKYMEHTEe, Ha Pa3HOBUAHOCTM KOTOPOro Mbl
yKa3blBasin Bblle. BCTynseHne B 3aKOHHYIO CUJTy OXPAHUTESIbHOMO akTa O3HavyaeT
Ha4as10o CamMoro npouecca UCNoJIHEHUS IPNANYECKOro HakasaHus. N ecnm noowpeHmne
XapaKTepunsoBasaoCb TeM, 4TO CybbekT obpeTaeT onpeneneHHoe 6s1aro, To HakasaHue
HaobopoT nuwaeT cybbekTa psaga counanbHbix bnar.

MpaB A. B. Manbko, Korga paccMaTpumBas NapHOCTb IOPUANYECKNX KaTeropum otMmeyaer,
4YTO OHW NpencTaBnsaAoT coOboN «ABONYHYIO CUCTEMY, AENCTBYS Ha MHHPOPMALNOHHOM
YPOBHE, MO NPUHLWMY: BbIFOAHO AN HEe BbIroAHO»[49]. 1na Toro, 4Tobbl NnoowpeHne n
HaKa3aHWe CYMUTaTb MNAaPHbLIMN KaTeropusaMm n pasandHoeiMyu dfpopmMamm peanmsaumnm
OpNOonNY4ecKom OTBETCTBEHHOCTU Heobxoammo ewe o6oCcHOBaTb B3aMMHbIE Nepexonbl
OOHOro AABNIEHUSA B APYroe, 4TOo BbiCTynaeT 6onee CNOXKHbIM YPOBHEM CBA3EN MEXAY
MOOLLPEHNEM N HaKa3aHNEM.

Tak, pUANYeCcKUn hakT NpaBoHapPYyLIEeHNS MOXKET NMPUBECTU K HaKa3aHuto, HO
NpaBOHAPYLUUTENO FOCYAapCTBO NpeanaraeT UCMPaBUTb CII0XXMBLLEKCA CUTyaumto. Ona
3TOro B YroJIOBHOM MpaBe CyLLEeCTBYOT NOOLWPUTENbHbIE HOPMbI, CBSI3aHHbIE C
fesTeNbHbIM packasiHueM, 3arfakmuBaHnuem Bpefia U Tak gasnee. IpUMeHeHne 3TUX HOPM
Kak pe3y/ibTaT NPaBOMEPHbIX AEWCTBMIA CAaMOro NpPaBoOHAPYLLUNTENS MOXET
HVWBENMPOBATb HaKa3aHWe, Tak Kak yNoJIHOMOYEHHble OpraHbl HageJsieHbl NPaBoOM
0cB06OAMTbL €ro OT IPUANYECKON OTBETCTBEHHOCTU M HaKa3aHUA, TO €CTb MPUMEHUTb
NOOLLPUTENBHYO HOPMY.



MpuyeM Takne BO3SMOXXHOCTU CYLLECTBYIOT NpakKTMYeckn B Ntobon oTpacam npasa.
Hanpumep, B Tpy40BOM npaBe 3a 40OPOCOBECTHLIN TPy B Ka4eCTBE NOOWPEHNS MOXKET
ObITb peann3oBaHO [OCPOYHOE CHATUE OUCUUMIMHAPHOIO B3biCKaHNA. O4eHb APKO
npeacTaB/ieHbl Nepexonbl Haka3aHW B MOOLWPEHNS B YTOJIOBHO-UCMNOJIHATE/IbLHOM MpaBe,
Korga 3a cobniogeHne pexxnma, 4obpoCcoBECTHbIM TPy oCYy)XAeHHOMY obneryatoT
ycnosusa oTbbiBaHNS HakKa3aHusA. Mbl OTMETUAN Han4Ymne rnepexonoB OT HakKa3aHusa K
MOOLLPEHNIO, HO BO3MOXXHbI 1 MPSAMO MPOTMBOMNOJIOXKHbIE CUTYaL MW, KOrga cybbekT
nnaeTcs counanbHoro 6nara, obycnosneHHoOro paHee NpMMeHEHHOM K HEMY
nooLipeHmnem.

Tak, cTaTben 48 YrosoBHOro kogekca Poccunckon degepaunm npenycMoTpPeEHO
HakKa3aHune B BUAe «JANLWEeHNS cneumasibHOro, BOMHCKOIro Uam no4YeTHoOro 3BaHus,
KJIACCHOrr0 4YMHa U rocyAapCTBEHHbIX Harpag.

2.2. CoOoTHOLWIeHUue 00CcToATeNIbCTB, UCKJTIOUYAIOLLLUX
IOPUANYECKYIO OTBETCTBEHHOCTb U OCHOBAHUM,
0OCBODO>XXAAIOLWMX OT IOPUANYECKON OTBETCTBEHHOCTH

No obwemy npasuny nuuo,
coBepLUMBLUEe NpaBoOHapyLUeHue,
AOJIDKHO ObITb NPUBJZIEYEHO K
OTBETCTBEHHOCTU U NOABEepPrHyTo Mepam
npeayCcMOTpPEHHbIX
3aKoOHoAaTeNIbCTBOM. OAHaAKO OonbIT
npuMeHeHusa Mep npeaycMaTpyUBaloLLLUX
OTBEeTCTBEHHOCTb 3a coBepLleHue



npaBoOHapyLleHua cBuaeTenbLCTBYeT O
TOM, YTO He BO BCeX cay4yanax
Lesiecoobpa3sHo npuBsieKaTb BUHOBHOIO
K OTBETCTBEHHOCTM U noaBepraTthb
HaKa3aHuio. No3ToMy
3aKOHOAATEeJIbCTBO, PYKOBOACTBYSACDH
NMPUMHUMNAMU TYMaHU3Ma "
cnpaBepnJsiuBoOCTU, NpeaycMaTpuBaeT
BO3MO>XHOCTb OCBODOOXAEHUs oT
OTBETCTBEHHOCTM JIUL,, COBEpPLUUBLLUMNX
npaBoHapyLweHue[50].

MHCTUTYT oCcBODOXXpeHus oT
OTBETCTBEHHOCTM HeJib3f NyTaTb C
CUTyauusaMu, Korga avmua He MoXeT
ObLITb NPUBJIEYEHO K IOPUANYECKOMN
OTBETCTBEHHOCTMU U3-3a OTCYTCTBUA B
ero pesHuMm coctaBa NpaBoOHapyLUEeHUS
(npecTtynneHusa), unm ms-3a



HepoKa3aHHOCTM ero y4actua B
npecTtynJIeHuu, nJiu m3-3a
MaJIO3HAYUTEJIbHOCTU COBEpPLUEHHOro
NessHUsA, UJin n3-3a J,o0poBOJILHOIO
OTKa3a OT A oBeneHUA npecTtynJieHusa Ao
KOHLLa, @ TaK>XXe Nno ApyruMm npuivHam.

OnpepneneHHblIe yCJIOBUA onpenensaioT
MCKJIl0YeHue Iopuanvieckou
OTBETCTBEHHOCTM.

Onsa Toro 4ToOLI oNnpenennTb, Kak 3T
ABa O4YeHb CXOXXMUX Ha NepBbin B3rnapg
NOHATUA COOTHOCATCA, AJIA 3TOro
HeobxoaAMMO OTMEeTUTb CXOACTBA U
pa3sanuuma. To, HTO UX HECOMHEHHO
obbenuHseT, 3TO - coBepLUEeHUe JIMLLOM
NMPOTUBONPABHOIO AEeAHUA UJIN BHELUHAA
CXOXXeCTb C npecTynsieHuem, rosopsa od



o0cTOosAAITEeNbCTBAX UCKJIOYAIOLLLUX
IOPUONYECKYIO OTBETCTBEHHOCTD,
npMYiMHeHue Bpeaa odbLecTBeHHbIM
MHTepecaM.

Ba>kHoe 3Ha4YeHue npuobpeTaer
npaBoBas OUEHKA AO0JIXXHOCTHbIM JINLLOM
obcToaTenbCTB pena, ycyaoBUM
NPOUCXOXKAEHUA AeUCTBUN CyDDbeKTamMu.
Beab ONA TOro, H4TOObI NPUHATDL
peLlueHue O NpUBJIeYEeHUU Nuua K
OTBETCTBEHHOCTMU HY>)KHO TLUaTeJZibHO
paccMOTpeTb cogep>XaHuve gena, ucka,
3afABJIEHUA, NPAaBUJIbHO OUEHUTDb
NPU4YUHEHHbIN yLW,epOd, BHewlHue
obcTosATenbCTBa N YCJIOBUA
npousowlepwero, akTbl U MHOIO

npyroe.



Tak>Ke O4YeHb Ba>eH UTOr, @ UME@HHO TO,
4YTO IOpPUAUNYECKana OTBETCTBEHHOCTb
oyaeT ucyepnaHa pna nuy, B
OTHOLLUEHUU KOTOPbIX OTBETCTBEHHOCTb
MCKJIIOMEeHa U ANA UL, CYMeBLUUX
0CBODOAMTBLCA OT Hee.

Heobxonumo oTtMmeTuTb TOT (haKT, 4TO
Inua OCBODOXXAEHHbIE OT YroJIOBHOM
OTBETCTBEHHOCTMU OCBODOXXAAl0TCA U OT
CyauMoCTMU (4. 2 cT. 86 YK P®D[51]), uTO
AIBJZISETCA HeMaJIoBa>XHbIM (PaKTOPOM.
ObcTosTenbcTBa, Npoucxopnauive B
MOMEHT Heobxoa4uMOoUu 0DOpPOHDbI, Kak
(baKT UCKJIOYaIOLLHUN NPEeCTYNHOCTb
NesAHUA, O4eHb TECHO NPAaHMU4YMT C
coBepLUeHMEeM NpecTynJieHus, No3ToOMy
YroJIOBHbIM 3aKOH npeaycMmoTpen
YCJZIOBUA NPaBOMEPHOCTU, AJNIA TOro



4TOOblI MO>XXHO ObIJIO ONepeTbCA HAa HUX,
KakK Ha paKTbl, KOTOpble 000OCHOBLIBAIOT
NPaBOMEepPHOCTb AEUCTBUM
nopo3peBaeMoro.

Y MHCTUTYTa OCHOBaHUM O0CBOOOXXAeHus
OT IOPUANYECKON OTBETCTBEHHOCTH
YCJIOBUA NPaBOMEpPHOCTU cyObeKkTa
MCKJIIOYEeHbl, TaK KaK BUHa ero
O4YeBUAHA, HO JIULO NPU3HAHHOe
BUHOBHbLIM A1 YJIy4YLUEeHUA CBOoero
NnoJio>keHus nepepn odoLwecTrsoM U
CMAr4YeHUs OTBETCTBEHHOCTM, a
BO3MO)>XHO U OCBODOXAEeHUA OT Heé
CBOMMM NO3UTUBHLIMU O,EUCTBUAMMU
MOXXeT PaCcKaATbCA B COBEPLUEHHOM
npaBoOHapyLUeHUM, 3arnaamTb
NMPUYUHEHHbLIX UM Bpea NnoTepneBLuuM
aAnuamMm, BO BpeMs OTObIBAHUA HaKa3aHuA



nmnbo po peweHusa (npurosopa) cypa
AOoKa3aTb CBOMM noBeneHueM, 41O OH
NOCTOMH OCBODOOXAEeHUs oT
OTBEeTCTBEHHOCTMU[52].

MHorpa BO3HUKLUME UM
cywiecrBoBaBLuue paHee paKThl,
HanpuMmep, dbonesHb Nnoao3peBaeMoro,
HapKoTU4YecKas 3aBUCUMOCTD,
npusHaHue pakta bepeMeHHOCTU M
Apyrve MOoryT oKkasaTb BJIMSHME Ha
OKOHYaTeJIbHOe pelLueHue cyaa.

Cxoxxue obcrossTenbCTBa MOXXHO
3aMeTUTb B KOHKPEeTHbIX CJZly4aax
KpaMHen HeobxoauMoCTHU, HanpuMep,
c¢husnonornyeckme m nartosiornyeckume
npoLueccbl oOpraHu3Ma 4yeJsioBeka -
OonesHb, rosion, YTO NPUBEJQIO YeJsioBekKa



B OTYasHHOE NoJZiIo)KeHue, Bcyieacreme
KOTOpPOro JiMu0 COBepLUMUIO o encTeme,
nocsraloLlee Ha oXpaHAeMble 3aKOHOM
MHTepechl.

HenoraweHHaa CcyauMOCTb, MMeloLLLasACA
y Noao3peBaeMoro B pPaCCMOTPEHHbIX
NPaBOBbIX MHCTUTYTAaX ABJIAETCA OYeHb
cywecTtBeHHbIM (pakTOM. Hanpumep,
ANA 00CTOATENbCTB, UCKJTIO4YAIOLLLUX
npPecTynHOCTb AefAHUA, HenoraweHHan
CYAUMOCTb HEe UMeeT HUKAKOoro
3HaA4YeHUs, BeAb OTCYTCTBYeT COCTaB
npecrtynneHusd. Jimyo, uMmeBLuee
HenoraweHHYI CyAUMMOCTb, He MOXeT
ObITb OCBOOOXKA,EHO OT YroJIOBHOM
OTBETCTBEHHOCTMU B CBA3MU C
npUMUpPEeHUeM C noTepnesLuen
CTOPOHOM UJIM B CBA3MU C O EeATeNiIbHbIM



pacKkassHueMm.

BblJ1I0 CKa3aHoO, YTO Ha NepBbIN B3rnaapg,
NOHATUA UCKJIIOYEHUA U OCBODOXKOeHun
OT IOPUANYECKOU OTBETCTBEHHOCTMH
O4YeHb MOXO0>XXMU, HO HeJib3A 3abbiBaTh,
4YTO 3TU UHCTUTYTbI UMEIOT U
cywieCTBeHHblIe OTJZINYUA, KOTOpble He
NO3BOJIAIOT UM CJINTbCA BOEAMHO,
HanpuMmep: AJiA Toro 4Todbbl ocBobOAUTDL
c¢hnsnyeckoe NULO OT IOPUAUNYECKOM
OTBETCTBEHHOCTU HeobxoaAuMMo cHavana
npuM3HaTb B ero AeMcTBmaxX CocTaB
npecTynJIeHua U Npu3HaTb ero
HernocpeancTBEHHYIO BUHY, a Y>Ke NOTOM
PYKOBOACTBYSACb OOLLMMM NPUHLMNAMMU
CyponpousBoOACTBa U NpaBa NPUMHUMATDb
pewieHue 00 ocBobo)XxaeHum ero oTt
OTBeTCTBEHHOCTMU[53].



MHaAa cuTyauua y avua, coBepLuumBLUee
NPOTUBONpPaBHOe AesHue C
00BbLEeKTUBHOMN TOYKMU 3PEHUA, HO He
copoepr>xallero B cebe cocraBa
npaBoOHapyLleHusd, cynenoBaTesibHO U
BUHA C OTBETCTBEHHOCTbIO NOJIHOCTbLIO
UcKnw4darwTca. UTak, OCHOBHOe
pa3rpaHuyYeHue OBYyX YNOMAHYTbIX
MHCTUTYTOB UCKJIIOYEHUA IOPpUaANYEeCcKoOm
OTBETCTBEHHOCTM U OCBODOXAeHusa oT
Hee 3aKJII04YaeTCAa B ABYX Pa3JZIM4HbIX
OCHOBOMOJIAralowWwmux Ha4yan.

OAna nCKNoYeHna IopuanieckKom
OTBETCTBEHHOCTMU A,0CTAaTO4YHO NpU3HaTh
coBepLwieHHOoe aesHue He
npecrtynjieHMemM, a npaBoOMepPHbLIM
DEenCcTBMeM B CJIOXKMUBLLUUXCA
obcToATEeNnbCTBaxX UJIN UCKJIIOYEHHue



cyObekTuBHOro chbakrtopa - BUHbI, 1nbo
OTCYTCTBME A PYIrux 3JIeMeHTOB COCTaBa
npaBOHapPYyLUEHMUA.

BbiBO A LI

Y noowpeHns n HakasaHuna cyLecTByeT psaa o6LWmxX NpM3HaKoB N XapaKTEPUCTUK,
MO3BONIAOLLMX CHYUTATb UX UMEHHO (hopMaMmn peanm3aunm eanHON PUANYECKON
OTBETCTBEHHOCTU. YKaXKeM [laHHble XapaKTepUCTUKN. Bo-nepBblX, Kak MooLipeHne, Tak 1
HaKa3aHue cooep)XaTcCsa B TPETbEM CTPYKTYPHOM 3J1IEMEHTE HOPMbI NpaBa - caHKUuUn. Bo-
BTOPbIX, OHW MpecsieayT eguHYIo Lefb - CPopMMpoBaTb NpaBoOMepHoe noeeneHue
cybbekTa, NnpeaynpeanTb COBEpLUEHME NpaBOHapyLeHUs. B-TpeTbunx, oHn obnagatoT
CBOWNCTBOM HOPMaTUBHOCTU. B-4eTBepThbIX, NOOWPEHNE N HaKa3aHue ABIAITCA
NMpaBoOBbIMU CpeaCcTBaMu, MO3BOJIAIOLWMMN pacCMaTPUBaATb UX KaK MapHble ropuanyeckme
KaTeropuu. B-nATbIX, UX CylweCTBOBaHME B paMKax CTaTyTHOW OTBETCTBEHHOCTH
obycnosneHo naoCcoPCcKMM 3aKOHOM eaANHCTBA U Bopbbbl MPOTMBOMOIOXKHOCTEN.
NMoMMMOo 0BLLMX XapaKTEPUCTMK OHM obnafatoT U OTANYNTENbHLIMK YepTamu. Bo-
rnepBbIX, OCHOBAHNEM MPUMEHEHUSA Mep MOOLPEHNSA BbICTYMaeT 3aC/ly>KeHHbIN
rMpaBOMEpPHbIA MOCTYMNOK, @ OCHOBaHMEM NPUMEHEHNA Mep HaKa3aHWsa rnpaBoHapyLleHue.
Bo-BTOpbIX, NOOWpPEHNE BO3LENCTBYET NOCPEACTBOM NpefocTaB/ieHNns counanbHbIX
bnar, a Haka3aHue MeTOAO0M Yyrpo3bl Haka3aHuda. B-TpeTbux, pesysbTaToM NPUMEHEHNS
Mep noouwipeHns aBaseTCsa Nosly4YeHne Bo3HarpakgeHus, a pesyibTaToM Haka3aHus
BbICTYMaeT JIMWEHNE TeX NN UHbIX CoLMabHbIX Bnar.

ObOcTosTenbCTBa MCKJIIOYalOLWNe
IOPUANYECKYIO OTBETCTBEHHOCTb Kak
NPaBOBOU MHCTUTYT HOCMT
McYepnbiBalOLWMN XapaKTep B oT/iM4yue



OT OCHOBaHMM OCBODOXXKOalOLWMUX OT
OTBETCTBEHHOCTMU. [1N19 oCHOBaHUA
OCBODOOXXAEHUA OT IDPUANYECKOM
OTBETCTBEHHOCTM NPaBONPUMEHUTeNAM
HeoOXo4MMO NOHATbL, YTO JIULLO
coBepLuMBLUEe 00l ecTBeHHO-oOnacHoe
nesHue nmbo NpocTynok, B cuny
HeueNnecoodOpa3HOCTU B OTHOLLUEHUM
Hero AonyckaeTcs CHUCXOXXOeHue no
OCHOBaHUSAM YKa3aHHbIM B
3aKOHOoAaTesibCTBe.

3aKJ1louYeHue

B To BpeMs Kak A rocyJapCTBa OKa3blBAa€TCS Ba>XHbIM BbINMOJIHATbL (PYHKLIUIO
yCcTpalleHnsa NpPecTynHUKOB, rpa)KJaHCKOMY 00LLecTBY ropasfo BaXkHee
BOCNUTATENIbHAA PYHKLMSA IOPUOANYECKON OTBETCTBEHHOCTU. HallTn CBSA3b MexXay
HaKa3aHWEeM 1 BHYTPEHHUM pacKasiHMeM, Tparn4ecknM nepeocMbIC/IEHNEM CBOEN XKU3HU
noMoraeT TOJIbKO 0HO CpeAcTBO - Bepa B bora.

CpencTBa CBETCKOro rocyflapCTBa y>Ke AaBHO He cpabaTbiBaloT B AaHHOW cdepe, N 3TO

TOXXKe [JAaBHO 04eBUAHO ANs BCex. Yem rnyb)ke 4YyBCTBYET Ye/l0BEK CBOE OTCTYrJIeHNe oT
Bora, Tem nierye AOCTUraeT OH OCO3HAHUA CBOEW BUHbI Nepeq NoAbMU U MPOHUKAETCH K
HaKa3aHWIo YyBCTBAMUN CMUPEHUSA 1 TepreHus. OH NpuHMMaeT myyeHue. Tak oH aenaet
LIarv K UCNpaBJIEHNIO CBOEN XW3HW. B 3ToM ciiyvae opnanyeckas OTBETCTBEHHOCTb U3

HaBSA3bIBAEMOW N3BHE pernpeccumn npeBpaLlaeTcs B MEXaHNU3M CaMOpPeryampoBaHus u



CaMoOorpaHmn4eHmnsa noeegeHmMAa JINMHYHOCTHN.

Ho kKak noka3biBaeT NpakTUKa, K Bepe obpallaeTcs He3HAYMTEeNbHAsA YacTb
oCy>XAeHHbIX. FocynapcTBo 0653aHO BOCNMTbIBAaTb CBOMX FPaXkAaH, HO He
NPUMUTUBHBLIMU CPeaCcTBaMK, a BbIbpaB KtoYeBbIe Crocobbl peweHus npobnemel.
Mcmnxonorns lpMANYECKon OTBETCTBEHHOCTM - NOKa NI0xX0 pa3paboTaHHas Tema, HO 3TO
LLeNbIi KOMMJIEKC YYBCTB, B KOTOPOM A0/1KHbI IOMUHNPOBATbL HE HU3MEHHbIE, a
NYXOBHbI€, o4MLLAOLNE AYLIY NOTPSACEHHbIX NOAEN NEepexXXBaHns, B MePBYI0 ovepelb -
4YyBCTBO packasHus. Toraa yrHeTatollee YyBCTBO BUHbI NpeobpasyeTcs B
ocBoboXKaatoLLee YyBCTBO NOKAsIHUSA, 3@ HUM cnenyeT pacnaj HEBPOTUYHOCTU U
rapMoHM3aumnst BHyTPEHHUX NCUXOSIOFNYECKUX CTPYKTYpP. N ecnm yenosek npuwen K
TAKOMY COCTOSHUIO AYLLUWN, TO 3TO N €CTb UCKOMbI pe3yibTaT Haka3aHus, B 3TOM
NOCTVXKEHNE Uesn lopuanyeckon oTBETCTBEHHOCTY

Y noowpeHns n Haka3saHunsa CylecTByeT psaa o6Wwmx NPpM3HaKoB N XapaKTEPUCTUK,
MO3BONIAOLMX CYUTATb X UMEHHO (hOopMaMM peanm3aunmn eanHON PNANYECKON
OTBETCTBEHHOCTMN. YKaXKeEM OaHHble XapaKTepUCTUKN. Bo-nepBbix, Kak NOOLLPEHNE, TaK U
HaKa3aHMe Coaep>XaTCsa B TPETbLEM CTPYKTYPHOM 3/IeMeHTE HOPMbI NpaBa - CaHKUun. Bo-
BTOPbIX, OHW MpecnenyT eaAnHYIo Lesb - CHoOpMUPOBaTb NMPaBoOMeEPHOE NoBeaeHmne
cybbekTa, NpeaynpeanTb COBEPLUEHNE NpPaBOHapyLeHns. B-TpeTbux, oHn obnagatoT
CBOMCTBOM HOPMaTUBHOCTW. B-4eTBepTbIX, NOOLWPEHNE N HaKa3aHWe ABNSIOTCSA
NMpaBOBbIMU CPeACTBaMU, MO3BOJIAIOLWMMN pacCMaTPUBaATb UX KaK MapHble opuandyeckme
KaTeropmun. B-naTbix, UX CyLleCcTBOBaHNE B paMKaxX CTaTyTHOW OTBETCTBEHHOCTN
obycnosneHo pnaocoPCcKMM 3aKOHOM eanHCTBa U Bopbbbl MPOTMBOMOIOXKHOCTEN.
NMoMMMO OBLLIMX XapaKTEPUCTMK OHM 0bnadatloT U OTIMYNTENbHBLIMUK YepTamu. Bo-
nepBbiX, OCHOBAaHNEM MPUMEHEHNSA MEpP NOOLPEHMNSA BbICTYNAET 3aC/yXKEHHbIN
MpPaBOMEPHbIN NOCTYMNOK, @ OCHOBAaHNEM NPUMEHEHNS MeP HaKa3aHMsa NpaBoOHapyLUeHe.
Bo-BTOpbIX, NOOWpPEHNE BO3AENCTBYET NOCPEACTBOM NpenocTaB/ieHNns coumnanbHbIX
6nar, a HakasaHMe MeTo40M Yyrpo3bl Haka3aHusa. B-TpeTbux, pe3ynbTaToM MPUMEHEHMS
Mep MOOLLPEHNS ABNAETCA NONyYeHNe BO3HArpaxaAeHus, a pe3yibTaToOM HakKa3aHus
BbICTYMaeT JIMWEHNE TEX NN UHbIX COLUMabHbIX Bnar.

OOcToATEeNnbCTBa UCKOYaOLW e
IOPUAONYEeCKYIO OTBETCTBEHHOCTb Kak
NPaBOBOM MHCTUTYT HOCHUT



MCcYepnbiBalOLWMUA XapaKTep B OT/IMYMe
OT OCHOBAaHUM OCBOOOXAAIOLWUX OT
OTBETCTBEHHOCTU. [y OCHOBaHMUA
0OCBOOOXXAEHUA OT IDPUONYECKOM
OTBETCTBEHHOCTMU NPaBONPUMEHUTENAM
HeoOXo4AMMO NOHATb, YTO JINLLO
coBepLiMBLUEe OO ecTBeHHO-onacHoe
nesHue nmMbo NpocTynok, B Cuiy
HeuenecoodOpasHOCTU B OTHOLUEHUM
Hero AonyckaeTca CHUCXOXXOeHue no
OCHOBAQHUAM YKa3aHHbLIM B
3aKOHoAaTeNbCTBe.
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