Copnep>xaHue:

BBepneHue

B nocnenHmne roabl n3gaHo onpeaenéHHoe KoamyectBo paboT pocCcUnckmnx m
3apybeXxHbIX aBTOPOB, B KOTOPbIX CPeih MHOFOaCMeKTHbIX NpobseM Teopun nNpasa
OCBELLATCA U OTAesbHble MPobsieMbl N «CPe3bl» IPUANYECKON OTBETCTBEHHOCTU. B
3Tux paboTax peyb NAET B OCHOBHOM O (DYHKLMAX, MPUHLUMMNAX, Lenax, hopmax
peannsaunn n Buaax opuanyeckon oTBETCTBEHHOCTHU, T.€. 0 KaTeropmsx, B KOTOPbIX
PaCKPbIBAOTCHA CYLLHOCTb, COLMaNibHOE Ha3HaYeHne N perynmpyioLllas, npeBeHTUBHas,
BOCCTAHOBMTE/IbHASA, KapaTesibHas U BOCNMTATENIbHAs POJib OPUANYECKOWN
OTBETCTBEHHOCTMU B XXWN3HM 0bLLECTBa.

KOpunandeckasa oTBETCTBEHHOCTb NpencTtasnseT cobonm MHoroacnekTHoe obpa3oBaHue, B
KOTOPOM Hanbonee 4eTKO Bbipa)KeHa CYyLHOCTb coaep»xaHue n yHKLMM rnpaBa. 3a
nocnegHme rogbl HAKOMAEH 3HAYNTENbHbIA OMNbIT B MO3HAHUN IOPUONYECKON
OTBETCTBEHHOCTU KaK CJIOXKHOIro peHoMeHa, HenocpeacTBEHHO CBA3aHHOIO C HOPMOW
npaBa, OTPaC/bio NpaBa, NPaBOOTHOLLIEHNEM, 3aKOHHOCTbLIO, MPaBOHapPYLUEHNEM,
npasonpuMeHeHmnem n T.4. O4HaKoO A0 CMX Nop He BbipaboTaHO egnHOro MOHMMaHNA
IOPUANYECKON OTBETCTBEHHOCTU, HE NCCNIEA0BaHbl MMEHHO T€ NMPU3HaKN IOPpUANYECKON
OTBETCTBEHHOCTW, KOTOPbIE NO3BONAIOT pacCMaTpMBaTb OTBETCTBEHHOCTb B CUCTEME
npaea.

MpobnemaTnka LPNONYECKON OTBETCTBEHHOCTM CTajsla NpeaMeToOM OTe4eCTBEHHOMN
(coBeTCKOW) IOPNONYECKON HaYKN - KakK obulien Teopumn, Tak U pa3HbIX oTpacsen npasa, -
He paHee KOHUa NATUAecATbIX rogoB XX B. Ha NpoTsa>XeHnn nocnenyrumnx natm
necaTnneTunin 6binm chopMynmMpoBaHbl Kak hyHOaMeHTasibHble Npobnemsbl, KacaloLwmecs
CYLLHOCTUN IOPUANYHECKON OTBETCTBEHHOCTU, TakK N YaCTHbIe, MPUKALHOI0 XapakTepa
BOMPOChHI, N NPEeasioXEHO UX pewieHune. N, TeM He MeHee, Hesb3s CKa3aTb, YTOObI B
KOHEYHOM UTOre noJiydeHbl yOOB/ETBOPSAIOLLME BCEX OTBETblI U AOCTUITHYTO coriacme no
BCEM acrneKTaM 3TOW Ba>XHOMN B TEOPETUYECKOM U NPaKTUYECKOM OTHOLWEeHUN npobneme.
BMecTe € TeM, HY)KHO OTMETUTb, YTO HeJNb3S CHNTATb NOJIOXKNTESIbHBIM OTCYTCTBME
obwmx No3Munm Mo CaMbIM rNaBHbIM, CYLLHOCTHOIO NopsigKa, BONpocaM - Hanpumep,
TakKNM, KaK CaMO NOHATUE IopnanNyeckKomn

OTBETCTBEHHOCTUN, ee OCHOBHbIE BUAbI, N T.M.



OnHako ropngnyeckad oTtBeTCTBEHHOCTb, KaK U BCe MNnpaBoOBblE€ ABJIEHNA B pOCCVIIZCKOVI
PeasibHOCTU, MOCTOAHHO HaXoANUTCAd B AMHaMUKe, a NMOTOMY BOMPOCHI
coBeplweHCTBOBaHNA 0aHHOINo NHCTUTYTa BCera akKTyalJlbHbl.

Mo3ToMy Liesib KypCcoBOW paboThl 3aKJil04aeTCs B TOM, YTOObl U3YYNTb LOPUONYECKYIO
OTBETCTBEHHOCTb KakK 00LLEeTEOPETUYECKYIO KaTeroputo.

B nocTu>xeHune ykasaHHOW uenn hopMynpyroTcsa creayoline OCHOBHbIE 3a4a4u:

1) onpenennTb MHCTUTYT IOPUONYECKON OTBETCTBEHHOCTMW, €r0 reHe3nc B POCCUNCKOM
npase, YCTaHOBUTb YCTONYUBbLIE TEHAEHLUNN B €r0 Pa3BUTUN;

2) 0606WwnTL N MpoaHaIM3npoBaTb OCHOBHbIE TEOPETNHECKUNE I'IpO6J'IeMbI, KacCaruwmnecd
MOHATUNA N CYLLULHOCTWN lOpVIJJ,VI‘-IeCKOVI OTBETCTBEHHOCTW,

3) NPON3BECTU KPUTNYECKNI aHaNN3 CHOPMYJIMPOBAHHLIX B IMTepaType KOHLenuuin
OTHOCUTEJIbHO NOHATUSA IOPUANYECKON OTBETCTBEHHOCTU Kak obuieTeopeTnyeckomn
KaTeropmm n Ha 3TON OCHOBE ONpeaenTb N apryMeHTUpoBaTb COBCTBEHHOE BNAEHME
AaHHOM Npobnemsl;

4) TPaKTYyA Opnandeckyto oOTBETCTBEHHOCTb KaK ANMHaAMNYECKYHO KaTeropumto,
OTHOCHALLYCA K Chepe Cy6'bEKTVIBHOI'O npaBa, BbiIABNTb OCHOBaHWNA U YCJIOBUA €€
BO3HNKHOBEHWNA N peannsaunin.

MeToOo0N0rnM4eckom OCHOBOW UCCe0oBaHUA A BASAIOTCA CUCTEMHO-UCTOPUYECKUN U
CUCTEMHO CTPYKTYPHbIA MeTObl MPaBOBOIro aHasiM3a, a Takxe MeTo CPaBHUTEsIbHOro
npaBoBefeHUs.

Mpn HanucaHnm paboTbl MCNONL30BANINCL TPYAbl YHEHbIX MO TEOPUUN rocyfapcTBa U
npasa: B.M. Coipbix, A.A. Abpamoson, H.I'. AnekcaHgposa, J1.4. T'mHubypra, A.B.
pebeHwumkoBa, K.H. lN'ycoea, C.A. iBaHoBa, N.4. Kucenesa, E.A. KneHoBa, A.M.
KypeHHoro, P.3. Jinuswuua, A.M. JlywHnkosa, M.B. JlywHukosown, O.B. CmupHosa, O.I".
CmupHosown, B.H. TonkyHoson, A.M. XBocToBa, E.b. XoxnoBa, 6.®. XpycTanesa, A.l.
LlennHa n gp.

Nnasa 1. Obwme TeopeTnyeckue NOJIO>KeHUA
IOPUANYECKON OTBETCTBEHHOCTH



1.1 OCHOBHbIE NOAXOAbl K MOHATUIO IOPUANYECKOU
OTBETCTBEHHOCTHU

B lopuanyeckon nutepaTtype CyLlecTByeT nNoaxof, COrjlacHO KOTOPOMY NpaBoBas
OTBETCTBEHHOCTb - 3TO NPOLLECC, B KOTOPOM MOXKHO BblAENNTb CAeaytolne cTagun:
BO3HMKHOBEHME, KOHKPEeTM3aLNa 1 peanmsaunsa puanyeckon oTBETCTBEHHOCTN.

O6uiasn Teopus rocyaapcTBa 1M npaBa obpaTunack K NpobsemaM oTBETCTBEHHOCTW Nocse
TOro, Kak Hanbonblyto pa3paboTKy Nosy4nnum aBa BUOA OTBETCTBEHHOCTU:
NMYLLIECTBEHHAs 1 YroJioBHas.

B coBpemMeHHOIN NpaBOBON OENCTBUTENIBHOCTN KaTeropns «0TBETCTBEHHOCTb»
NMPOHM3bIBAET BCO CUCTEMY 3aKoHoOaTenbCcTBa Poccnmnckom depgepaumnn. Ho B Toxe
BpeMs, B CaMbIX pa3/IMyHbIX OTPaCNsax 3akKoHofaTenbCcTBa Poccuu, a Tem bonee B Tex,
roe cTep>XHeBOMW OCHOBOW aABAAOTCA cooTBeTCTBYOWMEe Kogekcol (MK, YK, YINK n TK PO,
MK P®, KOAMN n gp.), Mbl He YBNAUM NerajbHOro onpeaeneHns oTBeTCTBEHHOCTN.
NMoHATMeE IopNoNYecKon OTBETCTBEHHOCTU - yae s TEOPUN N YHEeHbIX NccrenoBaTenen.
Kak n3BecCcTHO, 3aKoHo4aTe/lb TakXXe He AaeT JierasjibHbIX MOHATUN "rpa>kgaHcKas
OTBETCTBEHHOCTb" Nan "rpakgaHCKo-npaBoBas OTBETCTBEHHOCTbL", yrosloBHas
OTBETCTBEHHOCTb.

ObpaTumMmcs, npexage, K NOHATUIO OTBETCTBEHHOCTMN.

Cne,uyrou.tee onpepnesieHne MOXXHO BCTPETUTDL B CJ1OBape PyCCKOro A3blka:
«OTBEeTCTBEHHOCTb - 06513aHHOCTb, HE06XOAMMOCTb AaBaTb OTYET B CBOUX AENCTBUSX,
NMNOCTYNMKax N T.M. N OTBe€4YaTb 3a UX BO3MOX>XHblEe NMocsiedCTBuUd, 3a pe3yJibTaT 4ero nmbo»
[11].

Hapsaay ¢ «0OTBETCTBEHHOCTbLIO», «IOPUANYECKON OTBETCTBEHHOCTLIO», B IMTepaType
BblOENAT NOHATME «COLMANIbHON OTBETCTBEHHOCTU». ColmanbHas OTBETCTBEHHOCTb -
AnanekTnyeckas B3auMOCBSA3b MEXAY JIMYHOCTbIO 1 00LLECTBOM, XapaKTepusyrLwlasncs
B3aWMHbIMU NMpaBaMun N 0683aHHOCTAMM No cobnogeHnto NpeannucaHnin coumasbHbIX
HOPM, UX BbINOJZIHEHUE, BNeKyulee ogobpeHne, noowpeHme, a B cyyasx
6e30TBEeTCTBEHHOIO NOBEAEHMNS, HECOOTBETCTBYIOLLEro NnpeanucaHnsam 3TUX HOpPM, -
0653aHHOCTb NpeTepneTb HebNnaronpuaTHbIE NOCNEACTBMA U UX NpeTepneBaHne [2].
CounanbHasg OTBETCTBEHHOCTb U lOpuanYeckas OTBETCTBEHHOCTb COOTHOCATCSH APYr K
OpYyry Kak Kateropusa poza v smaa.

FOpnonyeckasd oTBETCTBEHHOCTb - (peHoOMeH counanbHOM OENCTBUTENIbHOCTMN.



K HacTosaweMy BpemMeHu, npumMepHo ¢ 1960 rr., o opnan4eckom oTBETCTBEHHOCTU
onybankKoBaHO MHOro ctaTten, cbopHMKoB, MOHOrpaduin. B paspaboTke ee TeMaTuKun
nmeeTCs pAag HECOMHEHHbIX JOCTUXeHUN. OgQHaKo U CaMO MOHATUE OTBETCTBEHHOCTN, U
psag ee y310BbiX Npobsaem - npeaMeT He Npekpallarowencs MHOro IeT ANCKYCCUKn, B
npoLuecce KOTOPO 3aKOHOMEPHO BbISABU1ACb HAaCTOoATEIbHasa NOTPebHOCTb pa3paboTku
psna MeTo40JI0rM4eCcKnxX BOnpocCcos.

NTak, CywecTByOT pa3J/indHble KOHLENMUNn ropmn,mquKon OTBEeTCTBEHHOCTN.

OAOHW aBTOPbI MOHUMAIOT NOA OPNANYECKON OTBETCTBEHHOCTbLIO 06493aHHOCTb OTBEYaTb
(nnn gaThb OTYET) 3a CBOM NPOTMBOMNpPaBHble AencTeus [4], apyrme - 06593aHHOCTb
npeTepneBaTb onpenesieHHble AnweHns. To ecTb, OTBETCTBEHHOCTb onpenenseTcs
yepes KaTeroputo «0b6s3aHHOCTb>».

Kak oTMmeyvatoT YepaaHueB A.®., KoxesHMKoB C.H., «iopngnyeckas ob6s83aHHOCTb Kak
abCcTpakTHasa KaTeropmsa lpPNaAN4YeCcKon Haykn N NpakTUKN — 3TO Mepa AOJIKHOro
noseneHus, obecneyeHHasa rocygapcTtesoM. Opnamndeckasa OTBETCTBEHHOCTb Kak
Pa3HOBUAHOCTb 00513aHHOCTU, C/lef0BaTESIbHO, - TAaKXXe Mepa LOJ/IKHOIo noBefeHuns
cybbekToB, NpuHyanTenbHO obecnedyeHHan». U Takxe: «lOpugnyeckas
OTBETCTBEHHOCTb €CTb Pa3HOBUAHOCTb 06493aHHOCTW, HACTyMatowWen rnpn Hanu4yum
onpefeneHHbIX AesHUN U NX pe3ysibTaToB, OTpuLaTeslIbHO OLEeHMBAaeMbIX
3aKoHOZaTesleM U 04YepYeHHbIX B HOpMax npaBa. Takas 06493aHHOCTb BbICTyNaeT Kak
Mepa onpefenieHHbIX HebnaronpuATHbIX A1 cybbekTa NMWeHnn, orpaHNYeHUn JTNYHOro
N MMYLLLECTBEHHOI 0 XxapakTtepa» [5].

C.H. BpaTycb B CBOUX TpyAax oTMe4as, YTo lopnandeckas OTBETCTBEHHOCTb - 3TO Ta e
00643aHHOCTb, HO MPUHYAUTENIbHO UCMNOJIHAeMas. B CBOUX pacCyXAeHUAX OH NMPUXOAUT K
BbIBOAY, YTO MO CBOEMY XapaKTepy obuias 0653aHHOCTb BCEX U Ka)KA0ro yAep)XMBaTbCA
OT MPUYNHEHMNS NUMYLLLECTBEHHOIr0 Bpeaa ApYyromy JNLy NpUpaBHUBAETCS K 0653aHHOCTH
He coBeplUaTb NpaBoHapyLlleHns. B ciyyYae HapyLlleHns 3Ton 0653aHHOCTN BO3HMKaeT
ipyras, y>e He naccuBHas, a akTUBHasi 0653aHHOCTb BO3MECTUTb yulepb KOHKpeTHOMY
JINLLY - NOTEepneBLUEMY, BOCCTAHOBUTb HapyLLEeHHOe paBHOBEcue, NpuBecTu
NMYLLLECTBEHHOE MOJIOXKEHNE NOTEepPrNeBLUEro B TaKoe COCTOsSIHME, B KAKOM OHO
HaxXoAW0Cb A0 HapylweHusa npasa. [JobpoBosbHOE NCMONHEHWE 3TON 0653aHHOCTY
cnocobcTByEeT NpeKpalleHNO BO3HUKLLErNO NPaBOOTHOWEHUS. Ecnn ncnonHeHus He
npon3onaeT, To 3Ta 0653aHHOCTb peannsyeTcs NPUHYANTENbHbIM cnocobom [6].

B coBpeMeHHOM NpPaBOMNOHMMaHNN TPAKTOBKA OTBETCTBEHHOCTM Kak 06A3aHHOCTM
npencTaBssieTCA HeyAavyHoM. icxona n3 Takol TPaKTOBKMW, MPULLINIOCE Bbl MPU3HATb, YTO



npaBOBasi OTBETCTBEHHOCTb CyLLECTBYET M TOrAa, Korga rnpaBoHapyLwnTeNb He
YCTAHOBJIEH NN €C/n OH n3beraeT NPUMEHEHNS B HEMY CaHKLUI N He npeTepneBaeT
HUKaKUX TNLLIEHWIN 3a CBOE NpOoTMBONpaBHoe nosegeHue. Npu TakoM MOHUMaHNK
OTBETCTBEHHOCTM €€ CyTb CTAaBUTCH B 3aBUCMMOCTb OT NPUMEHEHUS MPUHYANTESbHbIX
Mep BO34ENCTBMUSA, 4TO CO34aeT HeBEPHOe npeacTaBneHne, byarto 6e3, HakasaHUAa HeT
OTBETCTBEHHOCTMW.

Hdpyrve nccnenoBatenn onpenensoT PUANYECKY0 OTBETCTBEHHOCTb KakK peannsaunto
caHkuun [7]. OgHako, AaHHOe onpeaeneHne BEPHO TONIbKO A1 MMYLLECTBEHHOW
OTBETCTBEHHOCTU, rAe COOTBETCTBYOLWME 06893aHHOCTMN NMPABOHAPYLUNTENS BO3ZHMKAKOT
(Ha ocHoBe CaHKLUWM) U3 hakTa NpaBOHAPYLUEHNS U MOTYT ObITb BbIMOJIHEHDI
nobpoBosbHO. HO OHO He NoaAxoAnT AN9 YrOJI0OBHON, aAMUHUCTPATMUBHON,
ANCUMNMJIMHAPHOW OTBETCTBEHHOCTU, rae NpuMeHeHnto caHkumm (n Tem bosnee ee
peannsaumnun) npeawecTtsyeT odunumanbHoe ob6BUHEHME OnNpeaesieHHOro nnMua B
COBepLUEHUN NMPAaBOHAPYLUEHUSA N NCcaenoBaHne ob6CcToaTeNnbCTB Aena
YNPaBOMOYEHHbLIMN Ha TO FrOCYAapPCTBEHHbLIMU OpraHamMm U A0/HKHOCTHBLIMU NNLAMN.

Onpepensann pUANYECKY0 OTBETCTBEHHOCTb U KaK NMPUMEHEHNE UK BO3JI0XKEHNE Mep
roCcyaapCTBEHHO-MPUHYONTENbHOIO XapakKTepa, TakXXe — CaMN Mepbl FoCy4apCTBEHHOMO
MPUHY>XXOEHNS UIN PpeaKLnto rocyaapcTBa Ha HapyLUeHMe NpaBoBbIX HOPM, TO €CTb Ha
coBeplleHne npaBoHapyLweHuns [8].

NMpaBoBas OTBETCTBEHHOCTb MMeeT BHELUHU MO OTHOLLUEHMIO K MPaBOHapyLWNTeso
rocyfapcTBEHHO-NPUHYAUTENbHbIN XapakTep. Mo MHeHuto O.C. Nodde n M. 1.
LLlapropoAcKoro, oHa eCTb Mepa NPUHY>XXAeHnsa K cobniogeHnto HopM npasa,
npUMeHseMas opraHamMuy rocygapcTBa K TEM, KEM 3TN HOPMbl HApPYLLAKTCS;
lopnagnyeckme nocsencTens, He CBA3aHHbIe C MepaMu rocygapCTBEHHOM 0O NMPUHYXXAEHUS,
Henb3s8 OTHOCUTbL K 06/1aCTM NPaBOBOW OTBETCTBEHHOCTU [9]. Mexxay TeM, CTOPOHHUKN
OaHHOW TOYKN 3PEHNA YNYCKaT U3 BHUMAHUSA, YTO ropnanveckas OTBETCTBEHHOCTb U
roCcyaapCTBEHHOE NMPUHYXXAEHNE — pa3Hble Mo 0bbeMy NoHATUA. KpoMe Toro, c/10BO
«Mepa» 3aTpyaHsaeT gnpdepeHumnaumnto 0OTBETCTBEHHOCTN KaK TakKOBOMN N ee BNAOB,
TaK>Xe Ha3blBaeMblX MepaMun. bonee Toro, Beab HakasaHMe B CBOKO o4epenb
onpenenseTcsa Kak rocygapCTBeHHoe npuHyxaeHue. NosyyaeTcs, 4HTO OTBETCTBEHHOCTb
N HakKa3aHue — oaHo 1 To xe. NoagobHoe oToXxaecTBeHUe HegonycTumo [10].

Tak)xe xapakKTepu3ys BbllLUeyKa3aHHY TOYKY 3peHUs Ha NOHATUE U COAep>KaHne
IOPUANYECKON OTBETCTBEHHOCTU, HEOOXOAUMO OTMETUTb, YTO OHa (Kak 1 60bLWNHCTBO
MHbIX TOYEK 3peHuns) bbina BbiCKa3daHa B COBETCKUI Nepuod rocygapcTBa v rnpasa - B
Havase 60-Tn gecsaTbIX ro4oB, B Pa3/INyHbIX OTPAc/aX NpaBa, B TOM YUCE N B



rPakZlaHCKOM MpaBe JOMUHUPOBAJIN MHTEPECh! FOCYAapCcTBa, BK/OYAS N MOHUXKXEHHYIO
€ro OTBETCTBEHHOCTb B CaMbIX Pa3/IMYHbIX MPABOOTHOLUEHUSAX MO CPABHEHUIO C
rpakaaHaMn 1 CTPYKTypamm UHon popmbl cobcTBeHHOCTU. [la, COBCTBEHHO U BMJOTh A0
pacnaga Coto3a CCP noyTu Bce 6bI10 «rocyAapCTBEHHbIM», a KakKaa-nnmbo YacTHas
CcobCTBEHHOCTb, Kak TakoBas, HOCK1a YPOOIMBLIA XapaKTep (YenoBek MOr UMeTb OAWH
JIOM, OHY KBapTUPY, OAHY MallUHY U T.4.). UIMEHHO No yKa3aHHOW Npu4nHe, TO eCTb,
NPUOPUTETE roCYapCTBEHHbBIX MHTEPECOB, MO HALUEMY MHEHWUIO, U 3a/10XKeH
«FOCYapCTBEHHO-NPUHYANTENbHbIA» B3ra/ Y4eHbIX-NPaBOBEAOB Ha CaMo MOHATUE
«OTBETCTBEHHOCTb>.

Ewe ogHa rpynna nccnenosaTtesien onpenenseT opuanyeckyto OTBETCTBEHHOCTb Kak
CrnocobHOCTb cybbekTa oTAaBaTb OTHET 3a CBOE NMPOTUBOMPaBHOE AesHue 1
npeTtepneBaTb Mepbl NPUHYONTENIbHOIO BO3AENCTBUSA, MHAYE: «lopuanyeckas
OTBETCTBEHHOCTb €CTb HEOBXOAMMOCTb Aep>XaTb OTBET 3a HEUCMOJIHEHWE NMPAaBOBOW
06583aHHOCTN, CyLeCTBOBABLLEN B TOM >X€ MPaBOOTHOLIEHNN UM BHE €ro;
HeobXoAMMOCTb, KOTOpPasi BO3HUKAaET N NpeKpallaeTcsa BC/IeACTBME HACTYN/IeHNS
onpeneneHHbIX punandecknx paktos» [11].

Kak BepHO nogyepkHyn B.A. TapxoB, paccyxgaa ob onpeneneHun opuan4eckomn
OTBETCTBEHHOCTUN - «OCHOBHOW HEOCTAaTOK 60NbLUMHCTBA onpeneneHnm — nx
OAHOCTOPOHHOCTb, HEBO3MOXXHOCTb OXBaTa UMW Pa3/iNdHbIX CJly4YaeB OTBETCTBEHHOCTM
BO BCEX OTpPAC/AX Npasa, 4To HeobxoamMMo onsa obuieTeopeTndeCcKnx onpenesneHnin»
[12]. M.H. Map4eHKO B 3TOWN CBA3M NOOYEPKUBAET: «TPEBOrY Bbi3blBAET HE CTOJIbKO
obunme To4eK 3peHunsa n onpenesieHNn OTBETCTBEHHOCTU, CKOJIbKO YMO3PUTENbHOCTb
paga n3 HUX, yxXo4 OT U3y4YeHus npasa, ero npPpUHUKUMNOB, NMPakKTUKN OCYLLEeCTBIeHUSA K
CXO0JIaCTUYECKOMY TEeopeTU3NPOBaAHUIO».

Mpn CTONKHOBEHUMX C NpobaeMaTuKon U ANCKYCCUAMU B onpefeneHnn iopnamn4eckon
OTBETCTBEHHOCTU, MOXXET BO3HUKHYTb JIOFNYHbIA BOMNPOC: CTOUT M BoobLLe
paccMaTpuBaTb cobMpaTenbHY0, eANHYI0 KaTeropumoo «opuanyeckas
OTBETCTBEHHOCTb»? BbITb MOXKET A0CTAaTOYHO PaCCMOTPETb OTpacsieBblie BUAbI
IOpPUONYECKOn OTBETCTBEHHOCTU, U, TEM CaMbIM, N36aBUTLCA OT TEOPETUYECKUX
npobnem?

OTBeT Ha NocTaBJIEHHbIN BOMNPOC - OAHO3HAa4YHbLIN - [1a. [leno B TOM, 4TO «CyLlecTByeT
TecHas CBA3b Pa3HbIX aCMNeKToB U NOABUAOB HOPNLONYECKON OTBETCTBEHHOCTU, 4YTO
MOCNY>XNJ10 OAHUM U3 apryMeHTOB OJ19 NOATBEPXKAEHNSA HE0OBX0AMMOCTH
paccMaTpuBaTb OTBETCTBEHHOCTb KakK eNHYI0 KaTeropuo» [13].



NTak, obpaTuMcs K ganbHenwemMy NCCnefoBaHUIO KaTEropumn «lopnagnvyeckas
OTBETCTBEHHOCTb>.

B Hayke obwenpn3HaHHO, YTO «OTBETCTBEHHOCTb - €CTb PAa3HOBUAHOCTb HOPNONYECKNX
nocneacTBUIA, HAaCTyNaOLWMX NPU HANNYNK onpefeneHHbIX akToB, 4TO 3TO hopMa
BO34ENCTBUSA HOPM NpaBa Ha 0bLeCcTBEeHHbIE OTHOWEHNSA» [14].

Ocob6eHHOCTbIO IPUANYECKON OTBETCTBEHHOCTU SABASETCS TO, YTO OHA HACTyMaeT NULlb
B pe3y/sibTaTe HapyLlleHUs NpaBoBbiXx HOpM. CrnefoBaTeNbHO, OpUaANYeckas
OTBETCTBEHHOCTb KaK onpeaesieHHOe CoLunanbHOe sIBJIEHME BO3MOXKHA NNLWb NpWn
yCNOBUW pPeryanpoBaHns NoBegeHns aoaen ¢ NOMOLLbIO NPaBOBbIX HOPM.

B CBSAA3M C BbllWeCKa3aHHbIM, HEOOXOANUMO BbIAENNTb €Lle OONH KIIOHYEBOWN «UCTOYHUK>» B
ornpepneneHnm NOHATUA OTBETCTBEHHOCTU - 3aKOHOOATEJIbCTBO Poccuimnckon depepauynn.
NMeHHO YeTKoe npeacTaB/ieHe 0 TOM, Kakoe MoHATue obo3HavyaeT caM 3aKoHogaTesb
TéeM UWJIN NHBIM TEPMWNHOM B Pa3/IN4HbIX HOPMAaTUBHbIX aKTaX, B KAKOM 3Ha4Y€HNN
yKaBaHHbIIZ TepMnH yr|0Tpe6n$|eTc;| B A3blKe POpI/IJJ,I/I‘-IeCKOI7I MPaKTUKN, N ABNAETCA
KJIIO4OM B €ro orpeaneneHnn.

Ecnm Mbl 06paTMCS K 13bIKY NpaBa, TO YBUAUM, YTO B HOPMATUBHbIX aKTax Nof
TEPMMHOM «lopuanvyeckass OTBETCTBEHHOCTb» noapa3symMeBaeTcs 06593aHHOCTbL CybbekTa
K onpefesieHHbIM OeNCTBUSAM, NOBEAEHUID: HECTU JINLLEHNS NUMYLLIECTBEHHOIO XapakTepa
(ynnaTa wTpada, KoHpUckaums, Bo3MeLLeHNne NpuYnHeHHoro yuiepba), 1M4Horo
XapakTepa (nuweHue ceoboabl, 06593aHHOCTbL NMpeTepneBaTb JINWEHUS, CBA3AHHbIE C
yuepboMm coumanbHOMY NPEeCcTUXy).

N3 aHann3a HOPMaTUBHbLIX aKTOB CJ/ieAyeT, YTO HACTYMJIeHNe OTBETCTBEHHOCTU Kak
Pa3HOBUAHOCTU HOPUANYECKNX NOCNEeOCTBMI HOPMbI MPaBa CBA3bIBAOT JINLLUb C
onpeneneHHbIMN LPNONYECKUMU haKTaMn, oTpULaTENIbHO OLLEHMBAEMbIMU NPAaBOM
(HemcnonHeHnem o0bsA3aHHOCTEN, HAapYyLUEHNEM 3anpeToB, CybbeKTUBHbIX NpPaB).

Kak Mbl y)Ke Nog4YepKHYIM, B HAacTosALLEE BPEMSA CYLLECTBYET MHOXECTBO pa3paboTok
MOCBALLEHHbIX OPUANYECKON OTBETCTBEHHOCTN. OQHUM U3 pe3yibTaTOB NOUCKa
onpeneneHns pnon4eckon oTBETCTBEHHOCTM CTasla naes Tak Ha3blIBaeMOW «MNpPaBOBOM
MO3NTUBHOW OTBETCTBEHHOCTU», NO4 KOTOPOW MOHNMAETCH HE OTBETCTBEHHOCTb LA,
COBEpLUMBLLErO NpaBoHapyLlleHne, a HaobopoT, MpPaBOMEPHOE NOBeAEHME NnLa, He
coBepLUaloLero npaBoHapyLWweHnn, a To4Hee «CnocobHOCTb YenoBeKa NpeaBnaeTb
pe3ynbTaTbl CBOEN OEATENIbHOCTU N ONPEeaensaTh €e NCX0AS U3 TOro, Kakyto Nosib3y Uian
Bpen oHa npuHeceT obuiecTBy», KakK «0CO3HaHMe CBOero goJjira nepen obwecTtsom v
rocygapcteom» [15]. Takum obpa3oM, OTBETCTBEHHOCTb O3Ha4YaeT 0CO3HaHME JINLOM



cBonx 06a3aHHOCTEN 1 CMOCOBHOCTL OTBEYaTb 3a CBOM MOCTYMKMU.

Bripo4yem B COBpeMeHHOWN lopnanyeckon nntepaTtype, Teopus «no3uMTUBHON
OTBETCTBEHHOCTU» NnoaBeprHyTa kputnke. Kak otmevaet K.HaMm, «<HeT COMHEHUSA B TOM,
4TO NOAOOHbIE KOHLENUUN "NO3UTUBHON OTBETCTBEHHOCTMU" B COBETCKOM NnTepaType
OblNIN NPOAYKTOM CUCTEMbI COLLMANTMCTUYECKOr0 XO35MCTBA U KOMMYHUCTNYECKON
naoeonormn. C passutTnemM pbIHOYHOW 3KOHOMUKM, C YCTAHOBJIEHMEM HYACTHO-NPaABOBOW
OCHOBbI Fpa>kgaHCKoro obuecTBa BbiCKa3biBaHUA 0 "MO3UTUBHON" OTBETCTBEHHOCTU B
TOM BMAe, B KAKOM OHU 3BYy4asin, PaKTUYECKN TepSAT CMbICA. [oaTBepXXOeHUEM CYXXUT
3apybe)xHoe npaBo, KOTOPOMY HECBONCTBEHHA NO3UTUBHAA OTBETCTBEHHOCTb. XOTS
onpeneneHHbIN CMbIC, NIe)Xallnn B ngee Tako OTBETCTBEHHOCTU, BCe-Takn nmeetcs. U
4YTO KacaeTCH rpa>kgaHCKO-NpaBOBbIX, TOProOBbIX, KOMMEPYECKNX OTHOLLUEHWW, TO 3TOT
CMbICJ1, KaK MokKa3blBaeT 3apybexxHasa n MexxayHapoHasa KoMMepyeckasa NpakTuka,
NMPeKpacHo peannsyeTcsa Yepes NpuUHUMNbl 4OBPOCOBECTHOCTM N YHECTHOWN OEe/I0BON
NnPakTuUKn» [6].

B coBpeMeHHON y4ebHoW topnanyeckon nutepaType lopnanyeckas oTBETCTBEHHOCTb
onpenensieTcs, NpenMyLLeCcCTBEHHO, cieaywmnm o6pa3oM - 3To «NpPUMEHEHNE K 1Ly,
COBepLUMBLLUEMY MpPaBOHApYyLLUeHne, NpeayCMOTPEHHbIX 3aKOHOM Mep rocylapCTBEHHOro
NPUHY>XXAEHNSA B YCTAHOBJIEHHOM [OJ18 3TOr0 npoLeccyasbHoM nopsakes [7].

B HoBenwewn topuan4eckon nutepaType 3ByYaT Takme onpeneneHuns: KOpngundeckas
OTBETCTBEHHOCTb - 3TO NMpPaBoOBOe ABJIEHNe, pacCMaTpMBaeMoe B JUHAMNKe, nMmetroLee
CBOEN CYyTbo B3aMMOCBSA3b ONCMO3NLMN U CAHKLMW NMPaBOBON HOPMbI, MO3UTUBHOWN
OTBETCTBEHHOCTU, Mep rocyfapCTBEHHOM O NMPUHYXAeHUsA, obecnevyunBaroWmMx LOSIKHOE
nosegeHmne Pusnyecknx Ny n oTBETCTBEHHOCTb lopnanyeckux nuu [8].

B topuanyeckon nutepaTtype OaeTcs U Takoe ornpenesieHne: opnanyeckas
OTBETCTBEHHOCTb - 3TO lopuanyeckas 06s3aHHOCTb COBNIOOEHNS N NCMIOSTHEHUSA
TpeboBaHUI, NpeayCcMOTPEHHbLIX HOPMOW NpaBa, peanunsyLlasncs B NpaBOMEPHOM
nosefieHnn CybbekToB, 0406psIEMOM MK NOOLPSEMOM FOCYIapPCTBOM, @ B CJ/lyyae ee
HapyLLleHns - 06583aHHOCTb NMPaBOHAPYLUUTENS NMpeTepneTh OCy)XAeHMe, orpaHnyeHne
npaB MaTepPUasIbHOro, MPaBOBOIro UM IMYHOIO XapaKTepa 1 nx peanusaunsa [9].

OCHOBHOW BbIBOA, KOTOPbLIN HEOBX0AMMO caenaTbh B NEPBYIO 04epeb: lopuanyeckas
OTBETCTBEHHOCTb - 3TO CJ/IOXKHOE MHOIOMJlaHOBOE MPaBOBOE SIBJIEHME.

[0 HacTosALWEro BpeMeEHN He BbipaboTaHO YeTKOro onpeaeneHns pnan4eckomn
OTBETCTBEHHOCTU N ee NPU3HaKoB. bONbLWMHCTBO UccaenoBaTenen oCTaHaB/IMBAOTCS Ha
«0AHODOKOW» TPaKTOBKE MOHATUSA IOPUANYECKON OTBETCTBEHHOCTU. B 3TOW CBA3MU



PAaCCMOTPUM CYLLIHOCTb, L& N MPUHUNNbI IOPUANYECKON OTBETCTBEHHOCTN.

CyLLHOCTb HOPUONYECKON OTBETCTBEHHOCTWN HE CBOAUTCA K rOCYAapCTBEHHOMY
NPUHY>XXAEHMIO, @ NPOSIBNAETCA B MPOLLECCE ero OCyLeCTBIEHNS N BO3HUKAET Nocie
yCTaHOBJIEHMS (DaKTa NpaBOHApPYLLUEHNSs, KOTOPbIN sIBNSIETCA OCHOBaHMEM ee
BO3HWUKHOBEHMS. 3a4avyen opnanyeckorm oTBETCTBEHHOCTU ABJISIETCSA He TOJIbKO Kapa
NnpaBoHapYyLLUNUTENEN, HO TaKXe yaep)XaHne UX 0T COBEPLUEHNS HOBbIX MpaBOHapPYLUEHWI
N CTUMYIMPOBaAHME NPAaBOMEPHOro NoBefeHNs Noaen. TUM puanyeckas
OTBETCTBEHHOCTb, HApPAAY C MHbIMU COLMANIbHO-NPABOBbLIMW NHCTUTYTaMN, NpU3BaHa
BHOCUTb CBOW BKJafZ B Aeno (hOPMMPOBAHMS COLIMAJIBHO aKTUBHOM JIMHHOCTU - OAHOI0 U3
Ba>KHENLUNX 3JIEMEHTOB rpakAaHCcKoro obLecTsa 1 yCcs0BUIA CyLLeCTBOBaHNS NMPaBOBOro
rocynapcTsa. MoaobHana posib opMaNYECKON OTBETCTBEHHOCTU B 3HAYNTENbHON CTEMEHM
obecneymBaeTcs NPUHLUMOM ee MHANBMAYaNN3aLUNK, KOTOPbIA No3BoasieT
n3bnpaTenbHO, a ciegoBaTeslbHO - 6osiee 3hHEKTUBHO NCMONb30BaTh NMEKOLLMECS B
pacrnopsi>XeHUn rocynapcTBa CpeacTBa U MeToabl yOexxaeHUs 1 NPpUHY X AeHMS.

OCHOBaHWEM BO3HMKHOBEHMS IOPUANYECKON OTBETCTBEHHOCTUN ABNAETCS (PaKT
CoBepLUEeHNs NpaBoHapyLleHns. CocTaB NpaBoHapyLLUeHWs NpencTasnseT cobon
(hakTM4eckoe OCHOBaAHME IOPUANYECKON OTBETCTBEHHOCTM.

B npouecce paccienoBaHUs 1 YCTAaHOBNEHUS DaKTa NpaBOHApPYLLUEHUS Mexay
KOMMNETEeHTHbIMU rocyapCTBEHHbIMM OpraHaMu 1 NPaBOHapYyLLINTENEM YCTaHAB/INBAETCS
KOHKpPEeTHOEe NpPaBOOTHOLLEHME, B paMKax KOTOPOro peannsyeTcs opuanvyeckas
OTBETCTBEHHOCTb. Henb3s puaNYecKyo OTBETCTBEHHOCTb NPEeACTaBAATb TOJIbKO Kak
OTBETCTBEHHOCTb 3a NpPaBOHapyLUeHne, T.K. NpU TakoM MoAX0oe OCTaloTCSH
He3aMe4YeHHbIMU NMO3UTUBHbLIE MOMEHTbLI MEePCNEKTUBHON IOPUANYECKON
OTBETCTBEHHOCTU. TakXKe HeJslb3s CMellMBaTb IOPUANYECKYI0 OTBETCTBEHHOCTbL C TaKOW
NpaBOBOWN KaTeropuen, Kak «06s13aHHOCTb». [locegHAa NMeeT CaMOCTOSTENIbHOE
3Ha4vyeHune.

1.2 Llenu n GYHKUMUU IOPUANYECKON OTBETCTBEHHOCTH

B topnanyeckonm nutepaType aBTOpPbI, B LIEJIOM, e4UNHbl B ONpeaesieHnn Lenen
IOPNANYECKON OTBETCTBEHHOCTN.

Llenb IOpVI,EI,VI‘-IeCKOVI OTBETCTBEHHOCTU - 3TO NAOeasibHO rnpeanojlaraemas,
rapaHTpyemMmada m obecne4vynBaemas rocyaapcrsomMm Monesb 6yuyLuero Pa3BUTUA
06LWEeCTBEHHbIX OTHOLLEHU, K AOCTUXXEHMIO KOTOpOI7I npuv nomMmoLin yCtaHoBJ1EHNA U



MPUMEHEHNSA HOPM IOPUONYECKON OTBETCTBEHHOCTU CTPEMATCSH CYObEKTHI
NMPaBOTBOPYECKOW M NpaBopeasin3aTopckon geatenbHocTu [10].

Oobwmmn uenamm }OpI/I,EI,I/I‘-IeCKOIZ OTBETCTBEHHOCTU ABNAIOTCA:

1) co3pgaHne ynopsiago4eHHOro COCTOSAHNS 06LEeCTBEHHbIX OTHOLUEHUR, NX
YyPEeryJmpoBaHHOCTU;

2) NpeBeHUMSA NpaBoOHapyLleHnn, obecrnevyeHne NpPaBoOMEPHOro NoBeAEHNS rpakaaH,
CHUXXEHNe YPOBHSA NpaBoOHapyLLaeMoCTu;

3) BOCNUTaHNE aKTUBHOW rpaK4aHCKOW No3nummn, GopMmnpoBaHmMe YBaXKNTENbHOIo
OTHOLUEHUSA K 3aKOHY N BbITECHEHME N3 CO3HAHUSA rpakiaH NnpaBoOBOro HUrMJIN3Ma;

4) HaKa3aHWe NpaBoHapyLUNTENnen;
5) BoccTaHoBEeHME 06LWEeCTBEHHbIX OTHOLLUEHUA.

Peannsauuns ykasaHHbIX Lienen BegeT K AOCTUXKEHUIO APYror Lenu - yKpenaeHuto
3aKOHHOCTU 1 NpaBonopsiaka. MnobanbHoOM Lenblo lPUANYEeCKONn OTBETCTBEHHOCTM
sABNaeTCs hopMmMpOBaHME rpaXKAaHCKOro obLecTsa U NoCcTpoeHne NpaBoBoro
rocynapcTBa.

Takum obpasoMm, Lenn puan4eckon OTBETCTBEHHOCTU - KOHKPETHOEe NposiBNeHne
obuwnx uenen Bcero npasa.

Onpenenas Uenn LPUANYECKONn OTBETCTBEHHOCTUN, HE0H6X0AMMO OroBOPUTHLCH O ee
PYHKLUNAX - KaK HanpaB/eHNsAX BO3AENCTBMNSA HOPM IOPNANYECKON OTBETCTBEHHOCTU Ha
obLecTBEHHbIE OTHOLLEHUS, Yepe3 KOTOPbIE AOCTUraloTCA ee Lesn, N NPosBASIeTCS
Ha3Ha4eHwue.

MNpeBeHTUBHAA PYHKUUSA IOPNONYECKON OTBETCTBEHHOCTHN - 3TO HarnpaB/ieHne rnpaBoBoOro
BO34ENCTBUSA HOPM IOPUAMNYHECKON OTBETCTBEHHOCTWN Ha NoBegeHne cybbekTos
obuecTBEeHHbIX OTHOLUEHUN, 3aKJlo4atoweecs B BbITECHEHNW aHTUCOLUMAIbHOIO
noseneHns. Cnocobamum ocyuLLeCcTB/IeHUSA MPEBEHTUBHON (PyHKUNN IOpUANYECKON
OTBETCTBEHHOCTU ABNAKTCA: yCTaHOBNAEHNEe 0bA3aHHOCTEN No cobnogeHuto
npennMcaHnin NpaBoOBbIX HOPM NOCPEACTBOM (DOPMYJIMPOBAHNSA COCTaBOB
rnpaBoOHapPYyLUEHU, KOTOPbIE 3a0al0T HarnpaBsieHne noseaeHns cybbekTa opmnamnyeckon
OTBETCTBEHHOCTU; MH(POPMAaLMNOHHOE BO3AENCTBME CO CTOPOHbI CaHKLUN NMPaBoBOW
HOPMbI; peanm3auns HeraTUBHbIX CAaHKUWWA; HaZeneHne rpa>kgaH npaBaMmu Ha
Heobxoanmyto 060poHY, 3aaep>xaHue [7].



PerynatmeHasa yHKUMSA IOPUANYHECKON OTBETCTBEHHOCTW - 3TO HarnpasJieHME NMPaBOBOro
BO3ENCTBUA HOPM IOPUAMNYHECKON OTBETCTBEHHOCTHN, 3aKJllo4atoLwWweecs B 3aKpernsieHuu,
perynmpoBaHum o6LLEeCTBEHHbBIX OTHOLWEHU N OQOPMAEHUN UX ABUXKEHNA NYyTEM
003BOJIEHNI, 3aNpeToB, CBA3bIBaHU 1 noowpeHnin. Cnocobamm ocyLecTBieHNS
perynaTuBHOM PyHKLUN IOPUANYECKON OTBETCTBEHHOCTU ABAAKOTCA: onpeaesieHne
MpPaBoOBOro CTaTyca rpakaaH (ropnany4yeckmx nuy); gukcaunsa B HopMax lopnan4eckomn
OTBETCTBEHHOCTN COCTABOB NPaBOMEPHOIro NoBeAEHNS MYyTEM YCTAaHOBJIEHUS
MO3UTUBHbIX CBA3bIBAHMI, 3aNpeToB, 403BOJIEHNI, onpeesieHne yCN0BUN, Npu KOTOPbIX
CybbeKT fo/KEeH AenCcTBOBaTbL NMPaBOMEpPHO. Yrpo3a roCcyfapCTBEHHOMO NMPUHYXAEHUSA
y4acTBYeT B perynaumm nosegeHns cybbekToB B Ka4ecTBe AOMNOJIHUTE/IbHOI0O
(BCMOMoOraTesnbHOr0) aNleMeHTa A8 Tex rpakgaH, KoTopble CKJIOHHbI K COBEPLUEHUIO
npaBoHapyLweHuin [8].

KapaTenbHas (pyHKUUA IOpNONYeCKON OTBETCTBEHHOCTHN - 3TO COOTBETCTBYOLLEE
npUHLMNAM lOpUaNYeCcKon OTBETCTBEHHOCTU HarnpaB/lieHne NpaBoBOro BO3AeNCTBUSA
HOPM IOPULNYECKON OTBETCTBEHHOCTU Ha CYyOBbEKTOB NpaBOHapyLUEeHUS,
3aKJllo4aroLeecs B OCyXAEeHUN, NNWEHUAX JINYHOMo NN NMYLLECTBEHHOI0 XapakTepa.
Cnocobbl ocyLecTB/IeHUSA NPaBOBOro BO3A4ENCTBUSA KapaTesbHON (DYHKLUN IOPULNYECKON
OTBETCTBEHHOCTW 3aKJ1l04atoTCA B OCY)XAEeHUN (NopuLaHKK) NMpaBoHapyLWwmnTensa n
OeAHNS, UM COBEPLUEHHOr 0, B CY>XeHUN ero uMyLLecTBeHHON cdpepbl, B IULLEHUN
Cyb6beKTUBHbIX MpaB, B JINLLEHNAX JINYHOrO XapakTepa. B cnydaax ocsoboxxaeHus ot
OTBETCTBEHHOCTMU UM HaKa3aHNA OEeNCcTByeT Takon cnocob NnpaBoBOro BO34eNCTBUSA
KapaTesibHON PYHKLNU, KaK OCYyXXIAEeHUe, KOTOpOoe ABJISeTCH YHUBEPCaslbHbIM U
BbICTyNnaeT 06beKTUBHOM CYLLHOCTbIO KapaTebHON PyHKUMK. Bbnarogaps asTomy
YHUBepcCasibHOMY criocoby (oCy>XAeHM0) KapaTenbHaa PYHKUNUSA MMeeT MeCcTo BO BCeX
BMOAX IOPUANYECKON OTBETCTBEHHOCTU [15].

BoccTaHoBUTENIbHAA PYHKUMA IOPUANYECKON OTBETCTBEHHOCTW - 3TO TakKoe
HanpaBieHne BO34EeNCTBUSA HOPM IOPUANYECKON OTBETCTBEHHOCTU Ha CO3HaHMe n
rnoeBeaeHmne naen, KoTopoe HauesleHo Ha NpuBeAeHNE B NMpexxHee, HopMasbHoe
COCTOSAHME 0B EeCTBEHHbLIX OTHOLLEHMW, NPAaBOBOro cTaTyca cybbLeKkToB npasa.
CnocobamMu oCcywecTB/IEHNS BOCCTAaHOBUTEIbHOM PYHKLMKN ABNAKOTCA: MKCaLma B
HOPMaXx PNANYECKON OTBETCTBEHHOCTM 06A3aHHOCTEN NpaBoOHapyLWNTEeNs, KoTopas
NPONCXoanT OAHOBPEMEHHO C PMKcaumen npas n 06a3aHHOCTEN KOMNETEHTHbIX OpraHoB
npuBJieYb BUHOBHOIO K OTBETCTBEHHOCTU; hMKCaLMsA COCTAaBOB NPaBOMEPHOro
rnoBeaeHns, HanpaBJ/ieHHbIX Ha BOCCTaHOBIEHNE 0bLLEeCTBEHHbIX OTHOLLEHWIA.

Pe3ynbTaT BO34ENCTBMNSA BOCCTAHOBUTENILHOW (PYHKLUN MOXXHO pa3aennTb Ha ABa BMAA:
crneynasnbHbIn (OPUANYECKNI) U COLMaNbHBIN. K NepBOMY OTHOCATCS BOCCTaHOBJIEHUNE:



NMpaBoMopsaAKa, 3aKOHHOCTK, NPaABOOTHOLWEHNIN, CyObEKTUBHbLIX MPaB, OPUONYECKNX
ob6s3aHHOCTEeN, NpaBoOMepPHOro nosegeHnsA. Ko BTOpPOMY OTHOCATCA: BOCCTaHOBJIEHME
obuecTBEHHbIX OTHOLWEHNIW, HENOCPEACTBEHHO HE YperyampoBaHHbIX NPaBoM,
BOCCTAHOBJIEHNE NCUXONOrMYECKOro CMOKONCTBMA obuecTBa, BOCCTaHOBIEHME
counasibHOM CNpaBeasMBOCTM, YAOB/ETBOPEHME AYXOBHbIX MoTpebHocTen obuiecTsa,
BOCCTAHOBJIEHNE LLEHHOCTHbIX OPUEHTMPOB NPaBOHAPYLLNTENS.

BocnuTtaTenbHas PyHKLUUS IOPUANYECKON OTBETCTBEHHOCTU - 3TO HaNpaBJieHne
NpaBoOBOro BO3AENCTBUS HOPM IOPUANYECKOM OTBETCTBEHHOCTUN Ha MHAVBUAYANbLHOE U
obLiecTBEHHOE CO3HaHWe, 3akJtoyatouleecs B (hOpMMPOBAHUN NPaBOCO3HAHWS, MPaBOBOM
KYNbTYypbl M BbITECHEHUWN N3 CO3HAHUA NPABOBOro HArMAM3Ma. BocnuTaTenbHas dyHKLMA
HanpaBJieHa Ha POPMUPOBAHNE YBAXKEHMS K NMpaBaM 1 cBobodaM YesioBeka U
rpa>gaHnHa, CounanbHbIM LIEHHOCTSM, NPABOBOM aKTUBHOCTU, NOJIOXKNTESIbHbIX
MOTMBOB NMOBEAEHWNS, a B UTOre Ha opMUpPOBaHME NMPaBOCO3HAHMSA (Kak rpynnoBoro, Tak
N NHONBUAOYANIbHOI0) N BbICOKOW NPaBOBOW KY/bTYpbl.

1.3 OCHOBHbIE@ NMPUHLUMUNbI OPUANYECKOMN
OTBETCTBEHHOCTH

oBOpS O POpI/I,EI,I/I‘-IeCKOVI OTBETCTBEHHOCTU, ee Lendax n pyHKUnax, Heobxoammo
onpenenanTb NPpMHUUMBbI pealn3aunnm }Opl/I,EI,I/I‘-IeCKOVI OTBEeTCTBEHHOCTN.

MpaBoOBble NMPUHLUMbI - HEOTHEMJIEMbI 3/IEMEHT CUCTEMbI MPaBa U CUCTEMBbI
3aKOHOZAaTEeNbCTBA, ONpeaensiowmni ee cogep>xaHue. MNMpu 3ToM NPaBoBbIMU
NPUHUMNAMM SBASIOTCA JIMWb Takne naeun, Kotopblie 061anatoT 3aKoHoAaTesIbHOM
3aKPenJIEHHOCTbIO N HOPMATUBHOCTbLIO, OTPaXKatloT oPUANYECKE 3aKOHOMEPHOCTM U
CBSA3U, @ He Kakoe-NnMbo CBOMCTBO, NPU3HAK, KOMMOHEHT MPaBOBbLIX SIBAEHWUIA,

MprHUMNBI OPNANYECKON OTBETCTBEHHOCTU - 3TO Takue rnpaBoBble MPUHLMWIMbI, KOTOPbIE
NPOSIBNAITCA BO BCEX CYOUHCTUTYTax IOpuaAN4eCcKon OTBETCTBEHHOCTU [11]. TakoBbIMU
ABJIAOTCA 3aKOHHOCTb, CNPaBeA/IMBOCTb, Llenecoobpa3HOCTb U F'yMaHU3M.

MPUHUWN 3aKOHHOCTU IOPUANYECKOW OTBETCTBEHHOCTUN COCTOUT B TOM, YTO OCHOBaHue,
BUAblI 1 Mepa OTBETCTBEHHOCTU 3@ KOHKPETHbIe NMpaBoHapyLeHnsa Bcerga npsamo
YCTAHOBJIEHbI 3aKOHOM, @ Tak>Xe He NpoTuUBOpeYvaLLMMN eMy yC/1I0BUAMKU Aorosopa (B
4acTHOM npase).



MpuHUMN CNpaBes/IMBOCTU IOPUANYECKON OTBETCTBEHHOCTU COCTOUT B TOM, YTO TAXKeCTb
YCTAHOBJIEHHbIX Mep OTBETCTBEHHOCTMW 3aBUCUT OT ONAaCHOCTU, BPEOHOCTUN OeAHUS;
0b6CcTOATENbCTB, NpeaBapaWmX, CONPOBOXKAAWMNX, BOSHUKHOBEHNE OCHOBAHWIA
IOPUONYECKON OTBETCTBEHHOCTU, @ TakXXe c/iefyLwWmx 3a HUM; ocobeHHoCTen nnua, K
KOTOPOMY MPUMEHSAIOTCA Mepbl OTBETCTBEHHOCTU; NOC/IeACTBUN NMPaBoOHapyLIeHUs
(HapylweHuna nNpas, HencnosiHeHUA 06A3aTeNIbCTB), @ TaKXXe B TOM, YTO He A0MnyCcKaeTcH
obpaTHasa cuMna 3aKOHa, yCTaHaB/IMBAKOLLLErO OTBETCTBEHHOCTb.

MPUHUNN FryMaHN3Ma lopUaNYeCKON OTBETCTBEHHOCTU COCTOUT B TOM, YTO
3aKoHOZaTesNIbHOe peryanpoBaHne PULANYECKO OTBETCTBEHHOCTM HanNpaBieHO Ha
He#OoMyCTUMOCTb HEMYMAHHOI0 OTHOLLEHWS K NIOAAM, KOTOPOE NPOSIBJISIETCS B TOM, 4TO:
BO-MepPBbIX, YCTAaHOBNIEHHbIE 3aKOHOM Mepbl OPMANYECKON OTBETCTBEHHOCTU HE UMeT
CBOEW LeNbtlo MPUYNHEHMNE NNYHOCTU (PU3NYECKUX CTPaAAHWNA, YILEMIEHNE YecTu,
AOCTOMHCTBA JINYHOCTU, BO-BTOPbIX, HE A0MyCcKaeTcs obpaTHas cuia 3aKoHa,
OTSAr4yatoLero OTBETCTBEHHOCTb NMPU OAHOBPEMEHHOM A0MNYyLLEHNN 06paTHOM CUJbI
3aKOHa, YCTPaHSIOLWEro nin CMaryatouero oTBETCTBEHHOCTb.

MpuHUMN LI,EJ'IeCOO6paBHOCTI/I }OpI/I,EI,I/I‘-IeCKOVI OTBETCTBEHHOCTM COCTOUT B TOM, 410 [7]:

1) B ny62IM4HOM NpaBe yCTaHaB/IMBAEMbIE 3AaKOHOM Mepbl OTBETCTBEHHOCTU, @ TakXXe
npasuaa ocBob60)XAeHNS OT OTBETCTBEHHOCTU AOJIKHbl COOTBETCTBOBATbL LN
npenynpexxaeHns npaBoHapyLUeHUI;

2) B HaCTHOM NpaBe yCTaHaBJIMBAaEMble 3aKOHOM Mepbl OTBETCTBEHHOCTUN O0J/IKHbI
COOTBETCTBOBATb Li&/IM BOCCTAHOBJIEHUS HAaPYLUEHHbIX NPaB Y4aCTHMKOB FPa>K4aHCKOro
obopoTa.

CBSi3b MPUHLIMMOB tOPUANYECKON OTBETCTBEHHOCTU U IOPUANYECKON NPAKTUKN MOXXHO
onpeaennTb cnefyowmm obpasom: C 04HON CTOPOHbI, HOPMbI, B KOTOPbIX 3aKPenIsoTCs
NPUHLNNbI OPUONYECKON OTBETCTBEHHOCTW, CO34AlOTCS B X04€ IPUANYECKON MPaKTUKN,
C APYroW CTOPOHbI, MPUHLMMbI OPUANYECKON OTBETCTBEHHOCTM, 3aKPENJ/IEHHbIE B
HOpMax npaBa, BAUSAIOT B AaJ/ibHENLIEM Ha MPOLECC CO34aHNSA HOPM O KOPUANYECKON
OTBETCTBEHHOCTU, obecneynBatoT eamMHoobpasHoe 1 NpaBUIbHOE NPUMEHEHNE HOPM
POCCUIACKOro NpaBa O LPUANYECKON OTBETCTBEHHOCTW, BbICTYMNAOT KPUTEPUAMU
NPaBOMEPHOCTN MPaBONPMMEHNTENbHbLIX aKTOB, @ 3HaHWE CUCTEMbI MPUHLMMNOB
topManNYecKor OTBETCTBEHHOCTU obsleryaeT NpoLecc TONKOBaHMSA NpaBa, No3BOJISIET
6os1ee TOYHO YSICHUTb U Pa3bsACHUTb CMbIC/T HOPM O OPUANYECKO OTBETCTBEHHOCTM
[12].

MooBoaosa ntor I'IGpBOI?I rnaBe Mbl Npnxoamm K cnegyrwoLlimnm BbiBOOaM.



1) Opnanyeckasa oTBETCTBEHHOCTb, 3TO: BO-MNEPBbIX, - 3TO CJIOXKHO NPaBOBOE SABJIEHUE,
COCTOsILLEe B NPUMEHeHUEe K nnuy (CybbekTy), COBEPLUMBLUEMY MPAaBOHApPYLUEHNE,
npPenyCcMOTPEHHbIX 3aKOHOM MEpP rocylapCTBEHHOIr0 NMPUHY>XXAEHUS B YCTAHOBIEHHOM
NN 3TOro npoLeccyanbHOM rnopsgke.

2) B npaBoBOM rocygapcTBe obLen uenbio ipnagn4yeckom oTBETCTBEHHOCTU crieayeT
CYMTaATb OXPaHYy KOHCTUTYLMOHHOIO NMpPaBonopsaKka, KOTOpbI NpeanosiaraeT n
ypaBHOBELLUEHHOE COCTOSsIHME, N PAaBHYIO 3aLUNLLEHHOCTb NYBANYHBIX N YaCTHbIX
nHTepecoB. COOTBETCTBEHHO U HOPMbI O IOPUANYECKON OTBETCTBEHHOCTU UMEIOT
KOMMMJIEKCHYO MPaBOOXPaHUTEsIbHYIO HanpaBJEHHOCTb, HO TakXXe Bcerga MoryT ObiTb
onpegnesieHbl NPUOPUTETLI UX BO3AENCTBUA.

3) HopMaTUBHbIE KOHCTPYKLUW IOPUANYECKON OTBETCTBEHHOCTU U NMPUHMMAEMbIE Ha UX
OCHOBE peLleHNsa A0/HKHbl 0TBEeYaTb He TONIbKO hopMasibHbIM KPUTEPUSM 3aKOHHOCTN,
HO 1 BbITb MO CYTU KOHCTUTYUMOHHbIMW. N5 obecnevyeHuns 3Tux TpeboBaHmin
ornpepeneHne Tuna, Buaa n opMbl OTBETCTBEHHOCTU, @ TaKXXe UX COYeTaHue, NnoJsyyaeT
Ba)kHOE NpaKTUYeCcKoe 3HaYeHNe B LesIOM U NPUMEHUTENBHO K psaay crneumndunyeckmnx
06CTOATENLCTB B HaCTHOCTU. B 0TAENbHbIX C/lyYasix OKa3blBAa€TCSH BaXKHbIM HE TOJIbKO
NpaBWJIbHO ONpeaennTb BCe NAEHTUMULNPYIOLLNE NPU3HAKK OTBETCTBEHHOCTU, HO U
NpoaHaNM3NpPOBaTb COOTHOLLEHME eé Tuna n opmbl 6o BUAa 1 HGOpPMbIl, a MHOTr Aa
pellatouiee 3Ha4yeHne npmobpeTaeT Ta BHYTPEHHAS ANXOTOMUSA, KOTOpasa BCeraa
XapaKTepusyeT KaXkKabll N3 KBaMOUUMpyoLWmMX NpU3HaKoB.

naBa 2. Buabl u poOpMbl OCyLLECTBJIEHUNA
IOPUANYECKON OTBETCTBEHHOCTH

2.1 MecTO lIoOpMan4YecKon OTBETCTBEHHOCTU B CUCTEeMe
POCCUUCKOro npasa

tOpugnyeckas oTBETCTBEHHOCTb - 3TO NMpaBoBoe obpa3oBaHMe B cucteme npasa Poccun,
nocpeacTBOM KOTOPOro rocylapCTBO B JiMLe CBOUX OpraHoB obecnevymBaeT PyHKLMUIO
ynpasnaeHusa obuiecTBOM nyTem NpaBoOBOM perjamMeHTauum 4encTeuin cybbeKToB npasa B
perynsaTUBHbIX MPABOOTHOLUEHUAX MO UCMONMHEHUIO MU CBOMX 00S3aHHOCTEN, a TakxXe
NoCpeaAcTBOM NpeaynpexxaeHnsa o0 npuMeHeHun nmbo NnpuMeHeHnn Mep NPUHYXXAEHUS K
NnuaMm, CoBepLUIMBLLMM NpaBoHapyLleHue.



HeT npaBooTHOLWEHNSA 6e3 pMANYECKON OTBETCTBEHHOCTM, Ntoboe NpaBOOTHOLIEHNE
obecne4ymBaeTcsa TOM NN MHOMN OPMON LOPUANYECKON OTBETCTBEHHOCTU, MPUN 3TOM
o6beM ncnosHeHnsa cybbekToMm cBoen 0693aHHOCTU MOXKET Bbi3blBaTb HACTYMN/EHMNE U
MO3UTUBHOW, NN HEFATUBHOM POPMbI peanmn3aunm lopuanyeckomn OTBETCTBEHHOCTN.

tOpnandeckas oTBETCTBEHHOCTb /1toboro Bmaa obnagaet kKayeCTBOM HOPMAaTUBHOCTU. B
3TOM CMbIC/1€ MOXXHO FOBOPUTb O «HOPMATUBHOM acnekTe oTBeTCTBeHHoCTU» (J1.C.
ABn4). BMecTe € TeM, 3TOT acnekT npeacTasnsdeT cobon He 4YTO NHOE, KaK HEKOTOPYIO
COBOKYMHOCTb NpPaBOBbIX HOPM, onpenensatoumnx oCHoBaHMe (0OCHOBaHMSA)
OTBETCTBEHHOCTU onpeaesieHHoro suga. IHeiMu csioBamMu, pedb naeT O NpaBOBbIX
KaTeropusx, KoTopble B CBOEN COBOKYMHOCTM 06pa3yoT CMCTEMY HOPMATUBHbIX YC/I0BUN
topnanNyeckom oTBeTCTBEHHOCTU. CaMa XXe KaTeropms oOTBETCTBEHHOCTU LEJINKOM U
MONTHOCTbIO NEXUT B chepe cybbekTUBHOro npasa [12].

Byaoyuun kateropumnen cybbeKTUBHOIO NpaBa, topnanyeckas OTBETCTBEHHOCTb CBA3aHa C
NIMYHOCTbIO cybbekTa npaBa, NpeacTaBaseT cobon onpeneneHHoe CoOCToAHME,
nepexuBaemoe 3TuM cybbekTom (J1.A. CbipoBaTckas). CnocobHoCTb nuua bbiThb
CYybBbEeKTOM topUANYECKON OTBETCTBEHHOCTU (A€NIMKTOCNOCOOHOCTL) ABNAETCA
onpenensoLlen B XxapakTepUCTUKE ero Kak cybbekTa npasa.

CybbekT npaBa ABASETCSA TON TOYKOM NMPaABOBOro NoJs, Ha KOTOPOW LLEeSINKOM U
MOJIHOCTbIO JIOKa/IN3yeTCsa lopuanyeckas OTBETCTBEHHOCTb. B CBA3M C 3TUM BO3HUKaeT
npobseMa Tak Ha3blBAE€MON «MNO3UTUBHOWN OTBETCTBEHHOCTU». B nutepaTtype
cthopmynumpoBaHbl Tpu No3numm no gaHHon npobneme. OgHa CBOOUTCA K MPU3HAHUIO B
Ka4yecTBe peasibHO CYLLECTBYIOLWEN KaTEeropum TosIbKO peTPOCNEeKTUBHOW (HEFaTUBHOW)
OTBETCTBEHHOCTU. [lpyras To4Ka 3peHuns, HAaNpPOTUB, CTPOUTCA Ha OTPULLAHUN
pPeTpPOCNeKTUBHON OTBETCTBEHHOCTU U COOTBETCTBEHHO, MPU3HAHUWN TOJIbKO
OTBETCTBEHHOCTM NO3nTmMBHOW [18].

TpeTbsa NO3NUNA MOXKET ObITb oripepgesjieHa Kak MHTErpaTuBHa4d: €e rnpeactasmntesin
HaxogdT, 4TO NOo3nTmBHaAA U HEraTNBHad BUObl OTBETCTBEHHOCTU pPE€aJibHO CYLLLECTBYIOT
N HaXoaAaTCA B COCTOAHUNM B3aNMOCBA3N N B3aMMO3aBUNCUMOCTMW.

Ecnu TpakToBaTb NO3UTUBHYK OTBETCTBEHHOCTb Kak 06813aHHOCTb AENCTBOBaTb
NpaBOMEPHO UK, NHAYEe, KaK MPaBOMEPHOe NoBedeHne, MPUYEM KaK 0CO3HAHHOE
couManibHO aKTMBHOE NMPaBOMEPHOE NoBeAeHMEe, TO Cpa3y XXe BO3HUKAEeT BOMNPOC O TOM,
KTO SIBNAETCSA TeM CyOBbEKTOM, KOTOPbIA BNpaBe KOHTPOJIMPOBATb NpaBoMepHoe
noeseneHve nuua u, 6osnee Toro, «xM3MepPsATb» CTENeHb 0CO3HAHHOCTU U COLMasIbHOM
AaKTMBHOCTM 3TOro nmua. Takum cybbekToM, 6e3yCcnoBHO, ABSIETCS rocyaapcTeo. Ho,



KaK NMpencTaBiseTcs, rocyaapCcTBY HE A0JIKHO 6bITb Aesa A0 TOro, KaKuMm MOTMBaAMM
PYKOBOACTBYeTCHA CybbeKT npaBa, OCYLLECTBAS NMPpaBOMEPHOe NoBeaeHme - ecnu,
KOHEYHO, 3TO roCy4apCTBO NPaBOBOE UK CTpeMsLLeecs CTaTb TakKOBbIM. [103TOMY
KOHLEenumMsa NoO3NTUBHON OTBETCTBEHHOCTW MO CBOEN CYyTU ABNISETCS peunamnBom
NaeosiorMm NOJINLENCKOro rocyaapcTBa U Npu CBOMN NMPaKTMYECKON peannsaumnm
MoTEeHUWanbHO coumanbHO onacHa. C hopMaibHO-IOPNANYECKON TOYKN 3PEHUS
KOHLLeNuMsa NO3MTUBHOW OTBETCTBEHHOCTU He obnagaeT Ka4eCTBOM YHUBEPCANbHOCTMY —-
KOJIb CKOPO Takme cybbekTbl, Kak lopuandyeckme nmua, He o61agatoT NCUXUKON, a
cnepoBaTesibHO, HECNOCOBHBLI BbITb «MO3UTUBHO OTBETCTBEHHbIMU» [12].

NTak, Mbl Nonlaraem, 4To ropnanyeckas oTBEeTCTBEHHOCTb, BO-NepBbIX, NpeacTasaseT
cobon KaTeroputo cybbeKTUBHOIO NpaBa, BO-BTOPbIX, 3Ta KaTeropms cBsizaHa
NCKIIOYNTESIbHO C MPaBoOHapyLWEeHNEM, T.e. CYLLEeCTBYET TOJIbKO B Ka4eCTBEe HeraTUBHOMN
oTBeTCTBEHHOCTU. OgHaKo npobnema npmpoabl (cogep>XaHns) 3TON KaTeropum un
npaBoBbIX (OPM, B KOTOPbIX OHa BOMJIOWaeTCs, B HAyKe O NpaBe pellaeTcs
CyLLeCTBEHHO Pa3JINyHo.

B coBeTCKOW 1OpUANYECKON HayKe BOMPOC O COAEPXaHUWN IOpUONYECKON
OTBETCTBEHHOCTU PeLlasica MPakTU4YeCcKn 04HO3HAYHO: IPUANYECcKas OTBETCTBEHHOCTb
TECHO CBsA3aHa C KaTeropuen rocy1apCTBEHHOro NpuHyxaeHus. laHHasa ToYka 3peHus
nMeeT O0BOJIbHO LUNPOKOE PacnpocTpaHeHe U B HACcTosLLee BpeMs Kak B
obuleTeopeTNYECKOW, TaK N OTPACSIEBON OPUANYECKON NuTepaType.

Kak npencraBnsgeTcs, ykazaHHasa no3nmumns (Maeonorm4yeckme NCTOKN KOTOPOM KPOKTCA B
CTapoM onpeneneHnmn npasa Kak BO3BeJeHHOWN B 3aKOH, T.e. MoJly4YunBLUen
rocyfapcTBeHHoe opopMIieHne, BOe roCnoACTBYIOLLEro Kiacca) He MOXKeT CYMTaTbCA
OCHOBATEeJIbHOM NO pAdy NpuynH. MNMpexxae Bcero, ecnv sna U Mepa npuHy X AeHuns
yCTaHaBJ/IMBAOTCA roCcyapCTBOM, 3TO BOBCE He O3Ha4yaeT Toro, 4To rocyapcTBo
CTAHOBUTCA CYyOBbEKTOM, OCYLLECTBAAIOLWMNM 3TO NPUHYXKAEHMNE. TOYHO TaKXe KOHTPOJIb
rocyfapcTBa Haf4 OCyLeCTBAEHMEM NPUHYXXAEHUSA, KaK U NOAAEP>KKA rOCyAapCTBOM
OEeNCTBUN Nnua, OCYLLECTBAIOWEro NPUHY>XAeHWe, He NpeBpaLlatoT ero B cybbekTa
MPUHY>XXAEHUS.

FoCynapCTBO HE TOJIbKO CAHKLMOHUPYET 1 topuanveckn hopMannsyeT NpuHyxaeHune
(Tem caMbIM OrpaHuyMBas ero npenesbl N BBOAS B YHETKME NPaBOBble PaMKU), a TakXe
KOHTPONMPYET NMpUMeHeHne CaHKL M, - OHO B 0OLLLEEM U LeNIoOM SABNAETCS BaXKHENLIMM
CcybbekToM, OCyLLEeCTBISAOWMM NPaBOBOE peryanpoBaHmne B obLecTBe, MpUYeM Oasieko
He TOJIbKO B Chepe peannsaummn NpuHyx4eHnsa, o4HaKo 3TO BOBCE He 03HAYaeT, YTO OHO
HenpeMeHHO CTaHOBUTCS YYAaCTHUKOM PeryanpyemMblX OTHOLIEHWn. Kpome Toro, B



YyCNOBUAX NJOPaINCTUYECKOro obuwecTsa NpuUHy>X4eHNEe MOXKET OCYyLLEeCTBAATbCA
[aNeKo He TOJIbKO rocyaapcTBoMm [6].

Nanee, ykasaHHas No3numns He B COCTOSSHUM 00bACHUTb HOPMaJlbHbIN B YC/I0BUAX
rpa)<aHCKoro o6LecTsa 1 NPaBoBOro rocyaapcTsa PakT OTBETCTBEHHOCTUN CaMoro
rocynapcTea.

HakoHelU, BeCbMa OCHOBaTeJ/IbHbIM ABJIIETCA MHEHNE, 060CHOBbLIBAEMOE, B HaCTHOCTH,
E.H. Tpybeuknm, 4To NpuHyXaeHne (Cnia) BOBCE He ABNSETCA CYLHOCTHbIM CBONCTBOM
npasa, a cTano 6biTb N LLPUANYECKON OTBETCTBEHHOCTM.

2.2 DOopMbl IOPUANYECKON OTBETCTBEHHOCTH

Kacascb topnamnyeckux popMm, B KOTOPbIX MOXKET BOMJIOWaTbCA opnamnyeckas
OTBETCTBEHHOCTb, Mbl OTBEPraeM no3nuunm, TpakTylowme oTBETCTBEHHOCTb B Ka4yecTBe
CaHKuuu (Tem bonee - CaHKUMK, OCYLLLECTBAAEMON roCyjapCTBEHHOW BNaCTbiO) UK B
KayecTBe NpaBOOTHOLLEHUS.

CaHKuKMSA, NTOHMMaeMasa He KaK 3J1IeMEHT HOPMbI NpaBa, a Kak akT (gencTemne) BJacTHOro
OpraHa, T.e. Kak Haka3aHune (B LUWMPOKOM CMbICNE) NnLa, COBEPLUMBLLErO
rMpaBoOHapyLUEHNE, HE MOXKET CYNTATLCS IPUANYECKON OTBETCTBEHHOCTbLIO MO pPaay
ocHoBaHuu [10].

Bo-nepBbIX, NP TaKOW TPaKTOBKE BMHOBHOE JINLIO SIBNSAETCSA He CYyObekToM, a 06BbEKTOM
OTBETCTBEHHOCTMU, CYyOBLEKTOM Xe BbICTyMaeT AnMuo (opraH), NpMMeHstolLee Haka3saHue.

Bo-BTOpbLIX, HaKa3aHue aBnaseTcs CaMOCTOATESIbHOW lOpI/I,EI,I/ILlECKOI‘/'I KaTeFOpI/IeI‘/'I, B CBA3N
C 4eM HET HNKaKUX Norn4eCKnx rmpudnH a4 Ttoro, 4TObbI yOBanBaTb 3TO NOHATWNE 3a
CHEeT BKJIIOYEHNA B HEro KaTteropmm lOpVILI,VI‘-IeCKOVI OTBETCTBEHHOCTN.

B-TpeTbnx, AOBOJ/IbHO CJIOXKHO 06BACHUTL, KaKyto posib Npyv NogobHOM TpaKToBKe
OTBETCTBEHHOCTM BbIMOJIHAET FOCYAapPCTBO KakK CybbeKT OTBETCTBEHHOCTU: BUAUMO, OHO
OOHOBPEMEHHO A0JIKHO BbICTYMaTb N B KaYecTBe 1La, Ha3HavalLwero v
NCMONHAOLWEro HakasaHue, 1 B Ka4ecTBe NiMua, 3TO HaKa3aHue npeTepnesatoLulero.

Ha Haw B3rnsg, opuanyeckasi OoTBETCTBEHHOCTb M HaKa3aHMe B3aMMOoCBsa3aHbl, 6o
HakKa3aHMe eCTb akKT peanm3alunm oTBETCTBEHHOCTU, O4HAKO OTOXXAECTBNASATb UX HENb3A.
B camom pene, BrnoJjsiHe BO3MOXKHa CUTYyaL s, KOrga opuanyeckass oTBETCTBEHHOCTb
BO3HWKJ1A, HO B CUNY psifia NMPUYKH He Bbina peann3oBaHa (hakT NpaBoHapyLUEHUS He



6bl71 yCTaHOB/IEH, MPaBOHapyLUMUTeNb He Bbln pa3biCKaH, HakoHel, OH 6bln1 ocBoboXXAeH
OT HaKa3aHWsA JINLOM, NPAaBOMOYHbIM NPUMEHUTb ero). Haka3saHune He cyuwecTByeT camMo
no cebe, OHO HE MOXKET CYMTATbLCH aKTOM NPOU3BOJIa SiNLa, ero NpuMeHstowero. JaHHoe
JINLO HaKa3blBaeT (OCYLLEeCTBASET B3blCKaHMNE) TOJIbKO MOTOMY, YTO MMEET Ha TO NpaBo.

Ctano 6bITb, NPaBO MPUMEHUTb HaKa3aHne UM 0TKa3aTbCs OT €ro NpPUMeHeHus
BO3HUKAET U CYLLEeCTBYET A0 TOro, Kak Haka3aHue 6blJ10 peasibHO NMPUMEHEHO, NpUYem
Me)X Oy BO3HUKHOBEHMEM 3TOro NpaBa 1 ero peannsaumnen o6 beKTUBHO CyLLECTBYET
onpenesieHHbIN BpeMeHHOW pa3pbiB. MOHATHO, YTO YKa3aHHOE MpaBo CYLLECTBYET He B
NpaBOBOM BakKyyMe, a B ornpeaesieHHON NpaBoBon cpeae (MPaBoOOTHOLLEHUN), eMy
KoppecnoHanpyeT COOTBETCTBYLWas 0653aHHOCTb BUHOBHOIO Nnua. Takum obpa3om,
Mbl MOXKEM KOHCTATUPOBAaTh: 10 MOMEHTA peann3aLunn CaHKUMN Lo, NpUMeHstolLee ee
N NPaBOHAPYLUNTESb Y)KE€ HAaX0ASaTCSA B ONpenesieHHON cMcTeMe puanvyeckmnx
B3aMMOCBSI3el, U peann3aums CaHKLMUN SBASIETCA JIOTMYECKMM CNeaCTBUEM U
3aBepLlUeHneM 3TUX B3anmocssizenn. IMEHHO NO3TOMY N MOXKHO FOBOPUTb O TOM, 4YTO
lopuanyeckas OTBETCTBEHHOCTb NMpeaLecTByeT B CBOEM BO3HUKHOBEHUN CaHKLIWN, U
nocnenHss ABJSETCA aKTOM peann3aLnm oTBeTCTBEHHOCTHN [6].

TpakKTOBKa OTBETCTBEHHOCTWN KaK NPaBOOTHOLWEHUSA NMeET LOBOJIbHO LUMPOKOE
pacrnpocTpaHeHue nutepaType, He UCKYas U Hayky Tpygosoro npasa (O.I. CMunpHoBa,
O.M. KensepoB). YKazaHHaa no3vuma npencraBaseTca HenpmemaemMon Kak ¢
obuieTeopeTnyeCckmnx, Tak 1 y3KooTpacsaeBbix No3nunn. Npexxne Bcero, ecnm TpakToBaTb
IOPUANYECKYIO OTBETCTBEHHOCTb KakK NPaBOOTHOLWIEHME, TO OHa CTAHOBUTCA NpenesibHO
LWMPOKKM MOHATUEM, BKJIOYaOLWMM B cebs BCe oCTasibHble lopuagnyeckue Kateropum [7].

B camoMm pgene, npuHMMasa BO BHMMaHWe BCe, 4TO BbIJ10 CKa3aHOo Bbllle, Mbl AOJIXKHbI
bynem yTBep)XOaTb, 4TO lopnan4yeckas OTBETCTBEHHOCTb - 3TO, C O4HON CTOPOHbI, U
0053aHHOCTb NpaBoOHapyLUNUTENS NOABEPrHYTbLCA CAHKLUUN, N peann3auns 3Tomn
0053aHHOCTIN; C OPYron CTOPOHbI, U MPaBO KOMMNETEHTHOr 0 Jinla NPUMEHUTb CaHKLMIO, U
peanusaumna npasa (T.e. peanmsauma CaHKLMN), - KOPOTKO rOBOPS, BECb KOMMIEKC Npas
n 0653aHHOCTEN, @ TaKXXe COOTBETCTBYIOLWMNX OENCTBUN, CBSA3AHHbIX C peasmn3aumnen aTux
npas 1 0653aHHOCTEN, KOTOPblIe COCTABASAIOT lOpnanyYeckoe n maTepmasbHoe
cofep)xaHve nNpPaBoOTHOLIEHUSA, UMEHYEeMOro IpNaNYeCKON OTBETCTBEHHOCThLIO.
CTOpOHaMmM TakKoro NpaBoOTHOLLEHNS BbICTYMAalOT NpaBoHapyLwnTeb U cybbekT,
peannsylowmnm caHkumio. Ho, cnpalimBaeTCs, HaCKOJIbKO NMPaBOMEPHO CYUTATb
CcybbeKTOM topnanyeckom oTBETCTBEHHOCTU He TOJIbKO NpaBoOHapyLLINTENs, HO 1 3TOro
BTOPOro cybbekTa co BCEM MPUCYLLM €MY KOMIMIEKCOM MpaB B OTHOLIEHNN NepBoro
cybbekTa? HepocTtaTok paccMaTpuBaeMOW NO3NLMKN 3aK/lo4aeTCsa B TOM, 4TO OHa
haKTNYeCKN «pa3MbliBaeT» KaTeropuio Ipnan4eckom OTBETCTBEHHOCTMU, pacrnpoCTpaHAS



€€ He TOJIbKO Ha NMpaBoOHapyLIUTENS, HO U Ha APYruX CyObeKTOB, MPUYEM MPU HEKOTOPbIX
TPaKTOBKax 3Ha4YeHme 3TUX UHbIX JINL KaK Cy6beKTOB OTBETCTBEHHOCTU CTAaHOBUTCS
Aaxke 6onbLWMM, 4eM POb HapyLLUNTeNs Npaga.

Kak npenctaBnsaeTtcs, Hanbonee 6/1M3KON K UCTUHE ABASETCS MOHMMaHNE IOPNONYECKON
OTBETCTBEHHOCTU Kak ocoboro poaa topuandeckonm ob6a3aHHOCTN.

HNaHHag No3numsa cCoBepLUEHHO OAHO3HA4YHO CBA3bIBA€T OTBETCTBEHHOCTb C KOHKPETHbIM
NNLO0M, COBEPLUVBLLUMM HEMPaAaBOMEPHOE AesaHne: AeNIMKTOCNocobHoe nmuo n ecTb Ta
TOYKa couMyMa, Ha KOTOPOW JIOKaJIM3yeTCsa opnanyeckas OTBETCTBEHHOCTb. To ocoboe
COCTOSIHME Nnua, COBEPLUMBLLUErrO NpaBoOHapyLeHne, 0 KOTOpoM rosopuT J1.A.
CblpoBaTCKas, Kak pa3 B CBOEN NPaBOBOW hopMe 1 UMeeT BUA HOPUANYECKON
obsa3zaHHOCTK [18].

BmecTe € TeM, OTBETCTBEHHOCTb Kak 00683aHHOCTb MMeeT onpenesieHHyo cneynduky:
310 0653aHHOCTb 0ocoboro poaa. Ee cneundurka 3akno4aeTCcs B TOM, YTO OHa
npencrtasnseT cobon 0643aHHOCTbL «BTOPOro ypoBHs». OHa BO3HUKaeT BCNeACTBME
HacTynJaeHns onpenesieHHOro pUaAnYeckoro gakTa - a UMEHHO, HEUCMNOJIHEHUSA NN
HeHaasexalwero UCNoJIHEHUSA BUHOBHbBIM JIMLLOM JieXkallen Ha HeM 06493aHHOCTH
(koTopas, N03TOMY, U MOXKeT OblTb Ha3BaHa 0653aHHOCTbLIO «NEPBOro YPOBHS»).
NMocnenHas MOXXeT BbiTeKaTb INBO 13 obLero npegnmcaHns HOPMbl 0O bEKTUBHOIO
npasa, 11Mb60 ObITb 371IEMEHTOM KakKoro-nnbo npaBooTHOLWEHUS (perynatmueHoro). OTcioaa,
KCTaTW CKa3aTb, BbITEKAET BO3MOXHOCTb AJ15 pa3rpaHMYeHns COOTBETCTBYOLWNX BUAOB
OTBETCTBEHHOCTMW.

TakK, Mbl LICXOAUM N3 TOrO, YTO LOPUANYECKasi OTBETCTBEHHOCTb NpeAcTaBnaseT cobon
0683aHHOCTb AENNKTOCNOCOOHOro NnLa NpeTepreTh B3biCKaHUe (Haka3aHue) Kak
cNencTBUe COBEPLUEHHOrO UM NMpaBoOHapPYLLEHUS.

2.3 Buabl opuanyeckon oTBETCTBEHHOCTH

Co3[aHMe HOBbIX IOPUANYECKMX KOHCTPYKLNIA OTBETCTBEHHOCTU, @ TaKXXe NpaKTUYeckoe
NCMNOJ/Ib30BaHNE yXKe CYLLeCTBYOLINX HEBO3MOXXHO 6e3 NoHMMaHUs NpUPoabl CAaMoro
WHCTUTYTA OTBETCTBEHHOCTU, €ro XapakKTepPHbIX 0CODEHHOCTEN, KOTOPbIE OOJIXKHbI
YYMTbIBATbCS KaK 3aKoHOAaTesNieM, NMo3Bosisist co3gaBaTb 6onee ahpheKTUBHbIE MOAENN
perysnpoBaHuns NpPaBoOTHOLLEHUN, TaK U NPaBONPUMEHNTENEM, NO3BOJISS KaK MOXHO
TOoYHee peann30BbIBaTb NPeaoCcTaB/IeHHblIe eMy 3aKOHOM MpaBa, a Takxe cobnoaaTth
OCHOBHbIE MPUHLUMMbI MPUBNEYEHUS K IOPUANYECKON OTBETCTBEHHOCTM.



C uenbio obecnevyeHns n oxpaHbl NpaB rpa>kgaH 3aKOHOM yCTaHaB/IMBaETCA
cneumanbHasa npouenypa NpUMeHeHUs Mep NPUHYXXAEeHUS, @ KOMNeTeHumen rno ux
NPUMEHEHUIO HAaJeNATCA cneunanbHO YNOJIHOMOYEHHbIe OopraHbl. B 4acTHbIX
MPaBOOTHOLIEHUAX 19 MPUMEHEHNS K NPaBOHAPYLUNTENO Mep roCyAapCTBEHHOIO
NnpuHy>XaeHns Tpebyetcsa obpaTnTbCs B COOTBETCTBYIOLWNIA KOMMETEHTHbLIN OpraH, He
coBMnajamLWwmm HU C 0QHON N3 CTOPOH MPaBOOTHOLWEHUSA. B nybanYHbIX xe
NPaBOOTHOLLUEHNAX Mepbl FOCYyJapCTBEHHOr 0 NPUHYXAEHUS MOFYT OCYLWECTBAATLCA TeM
)K€ CaMblM KOMMNETEHTHbIM OPraHoOM, KOTOPbIN NpeacTaBAseT roCyAapCTBO B YKa3aHHbIX
NPaBOOTHOLUEHUSAX.

B YaCTHbIX NPaBOOTHOLUEHNAX OCHOBHbLIMM LLENSMUN IOPULNYECKON OTBETCTBEHHOCTH
ABNAIOTCA NpecevyeHmne NpoTUBOMNPABHbIX AEACTBUA U NPUHYANTESIbHOE BOCCTAaHOBNEHNE
HapyLLUeHHOro npaBa. B To xe BpeMs B Ny6NMYHbIX MPaBOOTHOLLEHMSAX NPaBOHapyLUeHne
3aTparmBaeT MHTepechl Bcero obuiecTtsa B LL&JIOM, MPUY 3TOM MOXKET UMETb MecTo
OOHOBPEMEHHO HapyLleHne npaB OTAe NbHbIX any,. B cBA3m ¢ 3Tum nybanyHas
topuanyeckas oTBETCTBEHHOCTb ByAeT npecsiefoBaTb MOMUMO NEPEYHNCIEHHbIX BbilLE
Luenen n uenb Haka3aHUa NPaBOHAPYLUNTENS, T.e. YYNTbIBaTb 06LLECTBEHHYIO ONACHOCTb
[12].

Tak>Xe HeobxoanMo y4ecTb, 4TOo NybanyHasa OTBETCTBEHHOCTb NpeaycMaTpmuBaeTCcs
TOJ/IbKO 3aKOHOM (MMEHHO B 3TOM CMbIC/1Ie OHa BCcerga nyban4yHa), B TO BpeMS Kak
YacTHoOMNpaBoBas OTBETCTBEHHOCTb MOXXET ObITb YCTAaHOB/IEHA U AOFOBOPOM CTOPOH.
fopa3no NpoAyKTUBHEE OPUEHTUPOBATLCSA B 3TOM BOMNPOCE HAa KPUTEPUI MHTEPECOB,
Bedb TPaAULMOHHO CHNTAETCSH, 4HTO YaCTHOEe NpaBo BbipaXkaeT M 3alunLLaeT MHTepecshl
YaCTHbIX KU, a nyban4yHoe - obuwerocynapCTBEHHbIE.

HecmoTps Ha NnepevyncieHHble Bhille OTANYNSA, Y HEKOTOPbLIX BUAOB NYy6ANYHON U
4YaCTHOMPaBOBOW IOPNANYECKON OTBETCTBEHHOCTN €CTb obuime 4epThbl, a Mexay
OTAesbHbIMY BUAaMN Ny6ANYHON OTBETCTBEHHOCTM CYLLLECTBYIOT OnpefefnieHHble
OT/IMYMSA, MO3BOSIAOLIME NPON3BECTU AaJIbHENLLYIO KNaccugukaumio. B ocHoBe Takon
KnaccmdumkKaunm HaxoasaTCcsa cnenyoLlne KpuTepumn: NHTepec; cneundurka uenemn
OTBETCTBEHHOCTW; PYHKUNMK, KOTOPbIE BbINOJIHAET Ny6/In4YHO-NpaBoBas u
YacTHoMpaBoBas OTBETCTBEHHOCTb.

HenocTaTKoOM yKa3aHHOW Knaccudukayumm 9BnseTcsa 170, 4TO OHa AaHa be3 yyéTa
OXPaHUTENIbHbIX OTHOLIEHNN OTBETCTBEHHOCTMN.

Onpenensowmm KpUTepUeM B pasrpaHMYeHnn IpUANYeCcKon OTBETCTBEHHOCTM Ha
BUAObl, Ha Hall B3rnsj, SBASIOTCA BCE e cneynduyeckne CBONCTBa npegmMeTa n metona



NPaBOBOro peryJnpoBaHns, KOTOPbIE MO3BOJIAIOT ONPeaenTb CUCTEMY IOPUANYECKON
OTBETCTBEHHOCTM, €€ CBSA3b C CUCTEMOW NMpaBa, OTPac/eBYO MPUHAANEXHOCTb
onpenesnéHHOro Buaa lopMaonYeCckom OTBETCTBEHHOCTN.

B 3aBMCMMOCTN OT OTpPac/eBOM NMPUHALNEXHOCTU IOPUONYECKMX HOPM, 3aKPenasatowmx
TaKyl OTBETCTBEHHOCTb, pa3nmyatoTca [14]:

1) AucumnamHapHasa OTBETCTBEHHOCTb - 3aKJIl04aETCSA B HAJIOXKEHUN Ha BUHOBHOE /INLLO
ANCLUUMJIMHAPHOI0 B3bICKAHNA BNacTbio pykosoanTensa. OCHOBHble HOPMATMBHO-
npaBoBble aKTbl B Poccnnckonm depepaumm — Tpynoson Koaekc, AucumnanHapHbIn
YcTaB BoopyXeHHbIx Cun, AncunnnanHapHbin YcTaB OpraHos BHyTpeHHUX Jen.

2) ALMUHUCTPaTMBHAA OTBETCTBEHHOCTb - MPUMEHEHNE OpraHaMn UCMOJIHUTESTEHOWN
BJlIaCTN Mep BO3AENCTBUSA K BUHOBHbIM NnuaM. OCHOBHOW HOPMaTUBHO-MNPaBOBOM aKT -
Kopekc Poccuiickon depepaumnm 06 agMMHUCTPATMBHBIX NpaBOHapyLLleHnsax. B pamkax
aAMNHNCTPATUBHOW OTBETCTBEHHOCTM BbIAENAT COBCTBEHHO aAMUHUCTPATUBHYIO, a
Tak)Xe (PMHAHCOBYO, Ha/IOrOBYO OTBETCTBEHHOCTb U Apyrue.

3) MaTepuanbHasa OTBETCTBEHHOCTb - BO3MELLEHMNE UMYLLLECTBEHHOIO Bpeaa,
HaHeCeHHOro B pe3yJibTaTe HernpaBOMEpPHbIX AENCTBUA B NpoLecce BbiNOJIHEHUS INLLOM
cBomXx cny>XebHbix 06sa3aHHOCTeN. MaTepumanbHY0 OTBETCTBEHHOCTb 4YacCcTo
paccMaTpUBalOT KakK Pa3HOBUOHOCTb Fpa>K4aHCKO-NPaBOBOW OTBETCTBEHHOCTM.

4) pakgaHCKO-NpaBoBas OTBETCTBEHHOCTb - BbITEKAET N3 HAPYLUEHUSA NMYLLLECTBEHHbIX
N INYHbIX HEMMYLLLECTBEHHbIX NPaB rpakgaH n opraHnsaumnm. OCHOBHOWN HOPMATUBHbIN
aKT - pakgaHCKuM Kogekc Poccunckon dpepepaunn.

5) YronoBHasa OTBETCTBEHHOCTb - NPUMeEHSEeTCA B cyaebHoOM nopsagke K amuy, BAHOBHOMY
B COBEpLIEHUN npecTynseHns. EAMHCTBEHHbIN HOPMATUBHbIN aKT, YCTaHaB/IMBaOLWMNN
YFOJIOBHYIO OTBETCTBEHHOCTb - YI0JIOBHbIM KOoAeKc Poccumnckon depepaumn.

6) DKonoro-npaBoBas OTBETCTBEHHOCTb - YCTAHOBJIEHHAs roCy4apCTBOM U
npenycMoTpeHHas CaHKuuen 1opnamnyeckon HoOpMbl Mepa MPUHYXXOEHUS, NpUMeHseMas K
gy, COBepLUMBLLUEMY 3KOJIOTMYeCcKoe npaBoHapyLlleHue. BoigenaeTcsa Ha
TeopeTu4yeckoMm ypoBHe M.M. BpnHYYKOM, KOTOPbLIN BblAENSAEeT 3KOJ10r0-rMpaBoBYO
OTBETCTBEHHOCTb U3 aAMUHNCTPATUBHOWN, UMes B BUAY 0COOYIO0 BAaXKHOCTb
06LeCcTBEHHbIX OTHOLIEHWA MO OXPaHe OKpPY>XaloLen cpenbl.

7) KOHCTUTYLMOHHO-MpaBoBasd OTBETCTBEHHOCTb - MPUMEHAETCS B Nopsake,
onpepneneHHOM KOHCTUTYLUUNOHHBIM U I/I36I/IpaTEJ'IbeIM 3aKOHOO4aTEJIbCTBOM.



Tak>xe MO>XXHO 0603HauYNTb APYron NOAXon K pa3fesieHNIo lopUANYEeCKON
OTBETCTBEHHOCTW Ha BMAbI.

FOpnonyeckas oTBETCTBEHHOCTb BCerga CyLwecTByeT B paMKax COOTBETCTBYHOLLEro
MPaBOBOr0 OTHOLIEHMNSA, B 3TOM CMbIC/1€ OHA - OTHOCUTESIbHaA KaTeropus. MoXHo
rOBOPUTb O ABYX BMAAX TaKNX OTHOLWEHNN N, COOTBETCTBEHHO, BbiAENATb ABa BUAA
IOpPNONYECKON OTBETCTBEHHOCTU - AEJIMKTHYIO U AOrOBOPHYIO (0653aTeNbCTBEHHYIO)
[11].

HennkTHas OTBETCTBEHHOCTb BO3HUKAET N peanmilyeTcs B paMmkax ocoboro -
OXPaHUTENIbHOr0 - OTHOLUEHUSA. 3TO OTHOLUEHNE BO3HMKaET BC/IeACTBME COBepLUEeHNS
ODEeNNKTOCNOCOOHbIM NNLLIOM NpaBoHapyLeHusa. CTopoHaMu NMPaBoOXPaHNTESIbHOIO
OTHOLLEHMSA BbICTYNAT NMpaBoHapyLwnTesnb 1, no obuwiemy npasuay, rocyaapcTBo; ero
cogep>XaHuem - 0643aHHOCTb NMPaBOHaPYLWNTENA NOABEPrHYTbCS B3bICKAHUIO
(HakasaHu) 1 NpaBo NybaAMYHOM BNacTu (rocynapcTBa) NPUMEHUTb HaKa3aHue.
TUNUYHBIMY BNOaMUN OeJIMKTHON OTBETCTBEHHOCTU ABNAKOTCA YroJIOBHAA U
aOMUHUCTPATMBHAA OTBETCTBEHHOCTb.

FOpnandeckas oTBETCTBEHHOCTb €CTb AUHAaMMYeCcKasa KaTteropus: 064a3aHHOCTb 1nua
npeTepneTb HakKa3aHMe BO3HUKaET (CylwecTBYyeT) N npekpalaeTcs (peanmisyeTtcs). Kosb
CKOPO OTBETCTBEHHOCTb €CTb fABJIeHNEe CyObEKTUBHOIO NpaBa, B OCHOBE ero AMHaMUKK
nexart opungundeckue gpakTbl [8].

MpencTaBNAEeTCS HEBEPHbLIM MOJIOXKEHNE, COM/TaCHO KOTOPOMY lopuanyeckas
OTBETCTBEHHOCTb BO3HWKAET Ha onpeaesieHHoN cTaanun ANHAMUKIN
NMPaBOOXPAHUTENbLHOIO NPaBOOTHOLLEHUS, OO OTClOAa BbITEKAIOT ABa HEMPUEMIEMbIX
cnenctBus. MPUXoaAnTCS NPU3HATb, BO-NePBbIX, YTO YKa3aHHOE NPaBOOTHOLIEHNE C
MOMEHTa COBEpPLUEHNS NPaBOHAPYLUEHUS 1 A0 MOMEHTa BO3HUKHOBEHUS
OTBETCTBEHHOCTUN NMPaBOHAPYLUNTENSI HE UMEEeT COOEP)XaHUA; BO-BTOPbIX, YTO peasibHbIM
(paKTM4eCKUM OCHOBAHUEM IOPUANYECKO OTBETCTBEHHOCTM SABNSETCH aKT
KOMMEeTEHTHOro opraHa (cyna), yCTaHOBUBLLEro (hakKT NpPaBOHapPYyLLUEHUS U
NPUMEHUBLLEr0 COOTBETCTBYIOLLYIO Mepy B3bICKaHUA (Haka3aHus). lyMaeTcs, BCe Xe,
4TO cyb6beKT NpaBOHaApPYLUEHNS BAHOBEH HE MOTOMY, YTO Tak pelunn cy, a NoToMy, 4To
coBepLna NpaBoHapyLweHne. Cy He CO34a€eT, He KOHCTPYMUPYET NpaBoOHapyLIeHNs, OH
yCTaHaBAMBaeT U uKCMpyeT haKTbl, KOTOPblE UMeNN MecTo A0 Havasla ero
nessTenbHOCTM U By ayT CyLWecTBOBaTb U B TOM ciy4vae, ecin He 6yayT yCTaHOBJIEHbI U
nccnenosaHsbl. Eule MeHee npuronHa gaHHas cxema kK o6s13aTeNIbCTBEHHOM
OTBETCTBEHHOCTU. Paccy>xgas nocnenoBaTesibHO, MOXXHO CAenaTb BbIBOA, YTO ec/n
noTeprneBLUasi CTOPOHa He obHapyXxua (hakTa HapyLleHNa CBOEro npaea niu,



obHapy>XunB, He CMora JIoKa3aTb 3TOro B CyAe, He 6bl10 HYM NpaBOHAPYLLUEHUS, HY
0653aHHOCTM NPABOHAPYLINTENS OTBETUTL 3@ HEro, T.e. OPUANYECKON OTBETCTBEHHOCTH
[12].

NTak, eanHbIM (M € QUHCTBEHHBIM) OCHOBAHMEM KaK OEJINKTHOW, TaK n
ob6s3aTenbCTBEHHOW (O0OrOBOPHON) OPNONYECKON OTBETCTBEHHOCTU SABNSETCS
rMpaBOHapyLUEHMe.

3aKJslo4YyeHue

FOpnanyeckas OTBETCTBEHHOCTb €CTb KaTeropmsa cybbeKTUBHOIMo npasa, CBA3aHHas C
NINYHOCTbIO cybbekTa nNpaea, npeacTasnseT cobon onpeneneHHoe COCTOsIHNE,
rnepexxnBaemoe 3TUM CybbEKTOM, N BO3MOXKHOCTb NEPEXNBATb 3TO COCTOSAHNE
onpenensieTca CaMMM Ka4eCTBOM €ro JINYHOCTU Kak cybbekTa npaBa
(nennkTocnocobHocCThb). eNMKTOCNOCOOHOCTb ABNSAETCA UCKIOYNTENIbHbIM CBONCTBOM
noboro cybbekTa npasa: 1MuUo, He crnocobHoe coBeplUaTb NPaBOHAPYLLUEHNS U
npeTepneBaTb 3@ 3TO OTBETCTBEHHOCTb He ABMSETCS U CyObeKTOM npaBa. B cBsA3n ¢
3TUM HEeNb35 CBA3bIBATb IOPUANYECKYIO OTBETCTBEHHOCTb UCKIIOYNTENBHO C
roCcynapCTBEHHbIM NPUHY)XXAEHNEM: BO-MEPBbIX, MPUHYXXAEHNE BOBCE HE ABIAETCS
CYLLHOCTHbIM CBOMCTBOM MNpaBa; BO-BTOPbIX, CYLLECTBYOT BUbl OTBETCTBEHHOCTM, KOraa
OTBETCTBEHHOCTb BO3HUKaET n peannsyetcsa 6e3 Kakoro-1mbo y4yacTmnsa rocygapcTsa; B-
TPEeTbUX, MNP TAKOM NOAX0[E HEBO3MOXHO 0OBACHNTbL CUTYaL MO, KOrAa B KayecTBe
cybbekTa OTBETCTBEHHOCTW BbICTYMNaeT CaMo rocyaapcTBo.

KOpnanydeckas oTBETCTBEHHOCTb KaK MoACMCTEMA POCCUNCKOro npaBa MMeeT CTPOro
onpeneneHHyo CTPYKTYpy 1 Buabl. KOpnanyeckasa oTBETCTBEHHOCTb peasin3yeTcs yepes
nBe popMbl: MO3UTUBHYIO N HEraTUBHYIO. NO3NTUBHANA lOpUANYeckas OTBETCTBEHHOCTb
COOTBETCTBYET CTPYKTYpPE PErynsaTUBHON YaCTWU CUCTEMbI MPaBa, T.€. MOXXHO BblAENUNTb
CTOJIbKO BUA0B NO3UTUBHOW IOPUANYECKON OTBETCTBEHHOCTU, CKOJIbKO
CaMOCTOSATeNbHbIX OTPAC/IEN CYLLECTBYET B pPeryasaTMBHON CUCTemMe npaBa. HeratneHas
topnanyeckas OTBETCTBEHHOCTb CYLECTBYET KakK B CTaTuUKe, Tak U B ANHaMUKe.,
CTaTunyeckas HeraTuBHas OTBETCTBEHHOCTb, onpenensieMas NpaBOBbIM CTaTyCOM
CybbeKTOB, MO CTPYKTYpPE aHaNOrMyHa No3NTUBHOM OTBETCTBEHHOCTU. YTO KacaeTcs
peannsyemMon HeraTMBHOW OTBETCTBEHHOCTU (ANMHAMUKKN), TO €e CTPYKTYpa Hanpsamyto
3aBUCUT OT OMNACHOCTW NMpPaBOHapPYyLIEHNSA, MeP roCy4apCTBEHHOIO NPUHYXAEHMUS,
XapakTepa NpUMeHSaeMoro orpaHnyeHus n ocobeHHocten obbekTa oxpaHbl. Y4nUTbiBaS,
4YTO rocygapCTBEeHHOE NPUHYXXOeHne A9 oXpaHbl 06LWwmnx o6bekToB (T.e. BCex



00LWeCTBEHHbIX OTHOLWEHWN) MOXET OblTb peasin30BaHO Yepes TPU TUMa OrpaHNYeHNN -
NCUXONOrnYecKoe, NMyLLEeCTBEHHOE N (hnu3nYeckoe, BblaensaTb 6osbluee KOIMYeCcTBO Mep
BO34ENCTBUSA IOPUANYECKON OTBETCTBEHHOCTM HelenecoobpasHo.

OTBETCTBEHHOCTb KakK 0683aHHOCTb /iMLL@ NpeTeprneTbh Haka3aHne BO3MOXKHA TOJIbKO Mpwu
Ha/IN4YNN COOTBETCTBYHOLLUNX HOPUANYECKNX YCIOBUN. YKa3aHHbIe YCI0BUS hOpMUpPYOTCS
KaK Ha YpoBHe 06 bEeKTUBHOIO, Tak N Cy6beKTUBHOIro NpaBga.

Takum obpasoM, puanveckass OTBETCTBEHHOCTb €CTb AMHAMUYEcKas KaTeropus:
06513aHHOCTb IML,A NpeTeprneTb Haka3aHne BO3HUKAET (CyLecTByeT) U NpekpallaeTcs
(peannsyeTcs). Kofib CKOPO OTBETCTBEHHOCTb €CTb siBJlieHNe cybbeKTMBHOIo npaBa, B
OCHOBE ero AMHaMUKN NexaT opuanyeckne gakTbl. OTBETCTBEHHOCTb BO3HUKAET
HernocpeacTBEHHO U3 PakTa NpPaBOHAPYLLUEHUS, @ HE C TOr0 MOMeHTa, Koraa 3ToT hakT
6yneT obHapy>XeH, COOTBETCTBYHOLLMUM 06pa3oM MHTEPNpPeTUPoBaH (KBaINOULINPOBaH B
Ka4yecTBe NpaBOHapyLUeHUs onpenesieHHoro snaa) unu, tem 6onee, Koraa BUHOBHOE
nuuo byneTt peanbHO NoAaBEPrHyTO HakKa3aHuUIo.
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