Copnep>xaHue:

BBEOEHWE

I‘OpI/I,EI,I/ILIECKI/IIh MO3NTUBU3M KaK TEOPUA MNpaBa - 0Ha U3 BaXXHbIX N aKTyaJIbHbIX TEM
CcoOBpeEMEHHOCTN.

3Ta TeMa aKTyaJlbHa NOTOMY, YTO CerofHs CTaHOBUTCS OYEBUAHbLIM, YTO C YBEJINYEHNEM
KOJINYEeCTBa KOMMOHEHTOB COLINAJIbHON peasibHOCTM HEOBX0AMMO YYUTLIBATL UX
Ka4yeCTBEHHbIE N KONMYECTBEHHbIE, (POPMasibHO-3HAYMMbIE, CYLLECTBEHHbLIE CBONCTBA. B
3TUX ycnoBuax ocoboe 3HaYeHNE NMEET TeOPETUKO-METO0/10IrM4Yeckoe 3HaHMe Kak
dunocodckom, Tak U NpaBoBo Npupoabl, TeM Bonee 4To TeHAEHUMS PUI0COdPCKOro
No3nTMBU3MA BO BCEM CMCTEME Hay4YHOro 3HaHMS BO3pocsa.

OObeKT nccegoBaHns - N3y4nTb 0COOEHHOCTU IOPNONYECKOr0 MO3UTUBU3MA.
NMpeamMmeT nccnenoBaHUsa - KPUONYECKNIA NO3UTUBU3M.

Llenb nccnenoBaHns - N3y4mTb 0COOEHHOCTU OPNONYECKOr0 MO3UTUBMU3MA.
3a4ayun nccnenoBaHus:

- N3y4nNTb Cy6bEKTbl NPaBOTBOPYECTBA;

- paccMoTpeTb CybbeKThbl MpaBOTBOPYECTBA.

MeTonObl nCccnenoBaHns - Hay4Hble, CUCTEeMaTun3npytrowine.

BO3SHUKHOBEHUWE IOPUOAWNYECKOIO NO3SUTUBU3MA

FOpugnyeckmm No3MTNBM3M BO3HMKAET B Havase XIX Beka, korga byp>xyasus
[OCTAaTO4YHO YKpPenus CBOM 3KOHOMUNYECKUE U MOANTUYeCcKmne nosnuymu, B nepmnos
OTHOCUTEJIbHO MUPHOI0 Pa3BUTUA KanuTannima, cB060AHON KOHKYPEHL .
FOpnandecknm no3nTNBM3IM OTparkasl yBepeHHOCTb Byp>Kya3nm B He3bIbnemMocTun
CUCTeMbl, CoO3ZlaHHbIE UM, B CUJ1e rocyfapcTBa U npaBa. byp)xya3nsa BuanT B CBOEM
3akan akTop cTabunusauum, nopaaka, spheKTMBHOE opyane NpoTMB HapacTatoLwero
paboyero asm>xxeHus.



Mo3MTUBU3M OTpULLAeT «eCTeCTBEHHOe NpaBo», KOTOpoe pacCMaTpuUBaeTCa Kak
3abny>xgeHne ymoB, Begyliee K HapyLleHuio nopsaka. CornacHo Teopumn lopnamnyeckoro
MO3UTUBMU3MA 3aKOH-3TO (PaKT OENCTBUTENBbHOCTU, NO3NTUBHLIN (pakKT. Bce No3nTUBHbLIE
3aKOHbl ICXOOAT OT BflacTen. lNMpaBo-npunkas BNacTn, NOAAEPXKAHHbBIN CaHKLUMEN
NPUHY>XXAeHuns. MNpaBo aBNaeTCs pe3yibTaTOM TOJIbKO NMpaBa-co3naaTesibHON (PyHKUNN
rocygapcTBa, HE3aBUCUMOW OT SKOHOMUYECKNX U KNACCOBbIX OTHOLWEHUA[1].

MpaBoBOW MO3UTUBU3M accouMmMpyeTcsa C PUIOCOPCKUM MO3UTUBU3IMOM. CyLLHOCTb 3TOro
npaBa o6baBNsaeTCcsa Heno3HaBaemon. OHa He Hy>XOaeTCs B onpaBAaHUK, KpoOMe CBOEro
cywecTtBoBaHus. Mo mHeHuto K. beprboma, 3akKoH aBnsaeTcs oCHOBOW Nt06ON CMCTeEMBI.
MO3NTUBUCTBLI OTAENAT UCTOKM NpPaBa OT 3KOHOMUKN N KACCOBbIX OTHOoLWweHU. CBOO
3a4a4y OHU BUAAT B ONMCAaHUKM 3aKOHa, B hOpPMasibHO-JIOTMYECKOM U3YyHEeHUN ero O0rM.
dopMasibHO-AOrMaTNYECKUN ONncaTeNbHbIN MeTo NPU3HAaH OCHOBHbLIM METOAOM
nccnenosaHus. B pamkax npaBoBOro rno3nTMBM3Ma CO3LAeTCH KOHUENUMs BEepXOBEeHCTBA
npasa. laen no3nTruBM3Ma NPUCYLLIA COBPEMEHHON BYp>Kya3HOW lopuUCnpyaeHLn B
pa3HbiX BapnaHTax. O4HUM 13 HanpasBJIEHN COBPEMEHHOIO NMO3UTUBU3MA ABNSETCSA
HOPMaTUBU3M.

2 nogxoanbl OPUOANYHECKOIO NOSUTUBU3MA

MpaBOBOM MNO3MTUBU3M BKJIIOHAET HOPMATUBHbLIAN MOAX0A, MAaPKCUCTCKO-JIEHMHCKY!IO,
NCTOPUYECKYIO KOy NpaBa.

Taknm 06pa3oM, MOXXHO BblAENNTb OCHOBHbIE NMPU3HaKM NO3UTUBHOIO NpaBa:
HOPMaTUBHOCTb, (hopMasibHasa onpeaeneHHoCTb, CUCTeMa, BCeOOWHOCTb, *
oba3aTenbHbIN (06A3aTeNbHbIN) XapakTep NpaBw, co3gaHa, 3alnlieHa v
rapaHTUpOBaHa rocygapcTBoM, obsa3aTesibHaa BHELWHAA bopMa npaBa (MCTOYHUK).

OcHoBaTenem n Hanbonee ApkKMM nNpencTaBuTEsIEM HOPMAaTUBHOW LWKOJIbI MpaBa Oblis
aBCTpUNCKMM npasoBen XaHc Kesnb3eH (1881-1973).

Camas n3BecTHas paboTa r. Kenb3eHa "4ncTtas Teopusa npasa". Noa 4yncrom teopuen
npasa OH NOHMMaN OOKTPUHY, N3 KOTOPOW yOaNsalTCa BCE 3N1eMeHThI, YyXAble
IOpNONYECcKON HayKe. YY4eHblIn cymnTas, 4To KopucnpyaeHumsa He AoJIKHaA 3aHMMATbCA
npobsaemMmamMn Ccoumonornm, NCUXos0rnn, NOJNTONOMNN, @ OO0JIXKHA UCKATb B HUX
npennocChbiyIKU NPaAaBOBOro peryjmpoBaHuns, ny4aTb COAep)XaHMe caMoro npasa, To eCTb
rnpaBoOBbIX HOPM[2].



NMpaBo B HAa3BaHHOW TeOpPUKN pacCMaTPUBAETCA KakK nepapxmyeckasa (CtyneH4aTas)
cucTeMa HopM, NpencTaB/lIeHHas B BUAe NeCTHUUbl (MMpaMuabl), roe KaXxkaasa BepxHss
CTyneHbKa 00yCcnoBAMBAET HUXXHIOK, @ HUXKHSASA BbiITEKAET N3 BEPXHEN, €N MOAYMNHAETCS.

Ha BeplunHe 3Ton nupamMmmabl HaxoguTcsa "OCHOBHOE NpaBuIo”, KOTOpPoe HanpsaMyto
CBSI3aHO C KOHCTUTYyUMen (ecnm TakoBas nMmeeTcs).

MpaBusio He MoXeT BbITh" XopownM "unn" NIoOXmMm", NOCKOJIbKY OHO ABNAETCS JINLb
dopmon, mogenbto Hagnexawero NnoBeAeHns, HEBbIMOJIHEHNE KOTOPOW HeceT B cebe
yrpo3sy CaHKuuMin. YpesMepHOo periamMeHTUPOBaHHOE He NPOBOANT pas3inynga Mexxay
00beKTMBHBLIM N CYyOBbEKTUBHBIM NMPaBOM, HE pa3fesiseT NpaBo Ha YacTHoe 1 nybanyHoe.

SAKNMIOYEHUE

MoNCcK Hay4YHOro NpaBa-3To ThiCA4YeneTune, n NOTOMY obuiecTBo Pa3BuBaeTCq B YCJIOBUAX,
Korga »XW3Hb Jilogen NoCTOAHHO pa3BMUBaAETCA, U MEHAIKOTCA NnpencTtaBJieHUA Jonen o
3aKOoHe.

CyLlecTBYIOT AECATKU, COTHU IOPUONYECKNX TEOPUIN, KOTOPbIE MO-pPa3HOMY pacKpbliBatloT
npupoay npasa. CyuwectByeT 6ecyncieHHoOe MHOXXeCTBO onpenesieHnin npasa, cCpean
KOTOPbIX HET 0bwenpun3HaHHbIX, pa3genseMbix BCEMU, KTO ero nly4aeT. M 3To cBs3aHO
He TOJIbKO C TeM, 4YTO pa3BuTue obuiecTBa NO3BONAET HAaM OTKPbIBaTb BCE HOBbLIE U
HOBblE 4YepTbl, NPU3HaKM NpaBa. CnefyeT TakXXe y4uTbiBaTb COUMAsIbHbIE U
rHoceoJsiorn4yeckune pakTopbl, onpeaenswwme MmHoroobpasme B NOHNMaHUN 3aKOHa 1N ero
onpeneneHunn.

CounanbHbIMK (haKTopaMu, onpeaensaowmmmMmm MHoroobpasne NpaBoBbIX MOHATUN,
ABNAOTCA HEOAHOPOAHOCTb MPABOBOIr0 CO3HaHUA.

AKTYaNbHOCTb OaHHOI0 UccaefoBaHnsa obycnoBieHa Tak)XXe TeM, YTO CTOPOHHUKM
NO3NTUBU3MA B HAaYKe MCKYCCTBEHHO oTAeNNAN hnaocopuio, B ee PyHKLNAX HAYKY U
MEeTOA0JIOrMI0, OT HayK, MMEILWMX CBOW NpegMeT, U punocodpckme npobnemMosl B CBOEN
obnacTn nccnegoBaHnn.
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