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BBepeHue

B Na/1eKOM UCTOPUYECKOM MPOLLIJSIOM UMESIN MECTO CMOoPbl O MOHATUKX NpaBa U
rocynapcTBa, 06 MX COOTHOLLEHWN, OHW MPOAOIXKATCA U B HacTosweM. CoBpeMeHHble
nccnenoBaTeNu BblAENAT HECKOJIBKO NOAX0A0B 1 onpenesneHnii npasa. OguH U3 3TUX
NOAXOM0B - MO3UTUBUCTCKUN, APYrOA HEMO3UTUBUCTCKUN.

MNepBble naen o rocygapcTee v npase ObIIN BbIABUHYTHI €Wé B 3rnoxy paboBnageHums.
NepBOHa4YasnbHble Hanbosiee NoJHbIE, CUCTEMHbIE 3HAHNA O roCydapcTBe 1 npase 6bian
N3710)KeHbI B paboTax Bennyanwmnx moicantenen pesHen Npeunn - NnatoHa w
ApucTtoTens.

Tema «npaBa» akTyaJibHa B Halle BpeMs, TakK KakK B1SeTCSH OCHOBOMN NPaKTUYECKON
opUCNpyaeHUnn, 3HaHNe Teopun NpaBa pa3BMBaET OpPUANYECKoe MbllneHune. MNMpaBo
ABNSAETCA CUCTEMOWN HOPM, CaHKLVWOHUPOBAHHOW rocyaapCcTBOM, obsg3aTenbHON ans
NCNOJIHEHUS BCEMU YeHaMun obLlecTBa, OHO 3aKpennseT OTHOLWeHNne COBCTBEHHOCTM,
pernamMeHTUpyeT NopsanoK AesTesIbHOCTU NpeacTaBUTesIbHbIX OPraHoB, OpraHoB
rocynapCTBEHHOr0 ynpasJseHus, onpegensetT mepbl 60pbObl C NpecTynaeHnAaMN n
npaBoOHapPYyLWEHNAMMU.

MpaBo BbINOJIHAET oNpenensoLyo pojb B OPMUPOBAHMN NOJINTUKO-MPABOBOW
KYNbTYypbl M MOJINTUKO-NPABOBOro CO3HaHMS.

CyLLecTByeT HECKOJIbKO NMOAX0A0B K N3y4YeHuto npeameTa rnpasa:

e FOCY[apCTBO - TBOPEL, NpaBa, HO 0OY4EBUAHO, YTO 3TO He BCerga Tak, rocyfapcTBo
[OJIXKHO OTKPbIBaTb NPaBoO AENCTBUTESIbHOCTU;

e NnbepanbHaa KOHLENUMA: NMPaBo - MPOAYKT XU3HeAeATesIbHOCTK obLwecTBa,
pe3ynbTaT KOHPNKTa nHTepecos nogen. OCHoBa NpaBa CKIaAblBaeTCH B
npouecce oTHOLEeHUA Noaen, a rocy4apcTBO JIMWb CaHKUUMOHUPYET npasusia niu
CTepeoTunsl NoOBeAEHNSA B TOW UAN NMHOW CUTyauun. Torga rocyaapcTBo, B Cllyyae
HapyLeHNa MOXXeT NPUHYXXAaTb HapyLWNTesNs K COBEPLUEHUIO HEKOTOPbIX
OEeNCTBUN.

CYLLI,eCTByeT HeCKOJIbKO noagxonoBs K NMOHNMMaHUIO MeTOoA0J10I I MpaBa:
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e 13y4yeHne mMeTon0B UCcnenoBaHuns
e COBOKYMHOCTb METO40B NPUMEHSEMbIX B ENCTBUTENBHOCTM
e MeTOoO0M0IrNA - KaK CPeACTBO MNOJZIYYEHNS HOBOIO 3HAHUS

Mo xapaKkTepy NpaBopeanmsyolnx OencTBUn, 06yCnoBAEHHbIX COOEP>XAHUEM NMPABOBOW
HOPMbI, BbIAENSAOT YeTblpe (hOpMbl peannsaummn npasa:

e CobnofeHmne - BbIMOJIHEHME NpennncaHuin 3anpeTa (peannsauma sanpelaouen
HOPMBblI);

e iIcnonHeHne - ncnosHeHne cooTBeTCTBYOLWEeNn 06583aHHOCTW, aKTUBHas
nesaTenbHoCTb cybbekTa (peanmsaumsa obasbiBatoLLen HOPMbI) ;

e icnonb3oBaHMe - NCNOJIb30BaHNE NpefoCTaB/IEHHOr O NpaBa, MOJIHOCTbIO 3aBUCUT
OT BOJIeM3bsAB/IeHUsA cybbekTa npasa (peanmsauns ynpaBoMo4mBatoLLEN HOPMBI) ;

e [lpMeHeHue - BNacTHasa OpraHM3ylowas AeaTeNbHOCTb FroCyAapCcTBa B MUe ero
OpraHoB, nMerwas uenb obecneynTb agpecaTtamM NPaBoOBbIX HOPM peanmn3aumnio
NnpUHagaexxalmx uMm npas v 06s83aHHOCTEN, @ TakKXXe rapaHTUPOBaTb KOHTPOJIb 3a
AAaHHbIM NPOLLEeCcCoM.

e CybbeKkT npasa - MU0, 38 KOTOPLIM MPaBo NPU3HaeT U3BECTHbIe MOJIHOMOYMS,
3anpeTHocTn, 06a3aHHOCTN, TakuM obpa3oM cnocobHoe BCTyMnaTh B lOpuanyeckme
NPaBOOTHOLLEHUS.

1. NoHATHe npaBa.

A1 xoTen 6bl pacCMOTPETb MOHATUSA, MPU3HAKKN N PyHKLUMN npaBa. KOpucTsl, 6€3ycnoBHO,
MOryT MMeTb NPOTUBOPEYMBLIE NPEACTABNEHNA OTHOCUTENbLHO NPUPOAbLI NpaBa. Ho 3To
pa3finiyne MHeHUN He ABNAETCA NPensaTCTBUEM AN ero CyLIecTBOBAaHMUS N Pa3BUTUS.

MNpaBo - egnHas cnctema HopM (nNpaswu), obasaTenbHaa 4N BCeX Y1eHOB obuwiecTBa.
MpaBo, B y3KOM 3Ha4YeHUN — cuctema obuieobsa3aTesibHbIX COLMaNbHbIX HOPM,
YCTaHOBJ/IEHHbIX UM CaHKLMNOHMPOBAHHbIX FOCYy4apCcTBOM; B bonee WWMPOKOM CMbICe
OXBaTblBaeT TakXe MNpaBOBble OTHOLLUEHNSA N OCHOBHbIE MpaBa rpa>aaHuHa,
3akpensisieMble, rapaHTUpyeMble N OXpaHAeMble rocy4apCTBOM.

B rocynapcTBeHHO-OpraHM30BaHHOM 06LEeCTBE NPaBOo 3aKPen/isieT OTHOLLIEHUS
CcobCTBEHHOCTN, MEXAHWU3M X03AMCTBEHHbIX CBSA3EN, BbICTYNAET KakK PerynsTop Mepbl 1
dopmM pacnpeneneHns Tpyaa v ero NpoaykToB Mexay YJeHamu obuiecTBa
(rpakaaHCcKoe NpaBo, TPYAOBOE MPaBo); pernamMmeHTmpyeT hopMmnpoBaHmne, Nnopsaaok
NessTeNbHOCTU NpeacTaBUTEIbHbIX OPraHOB, OPraHOB FOCYAaPCTBEHHOr 0 yrnpaBneHus
(KOHCTUTYLUMNOHHOE NpaBo, aiIMUHUCTPATUBHOE NpPaBo), onpeaensieT mepbl 60pbbbI C
nocsiraTeNIbCTBaMUN Ha CyLlecTBYOLINE 0bLIeCcTBEHHbIE OTHOLLEHMS 1 Npouenypy



peweHnsa KOHPMKTOB (YyrosloBHOE npaso, npoueccyasibHoe NpaBo), BO3AENCTBYET Ha
MHOrne qoOpMbl MEXJIMYHOCTHbBIX OTHOLUEHUI (CeMeNnHoe NpaBo).

CyLLlecTBYyeT HEeCKOJIbKO TEOPUI 0 MPOUCXOXAEHUN NPaABa:

e Teonorn4yeckasa Teopus;

e HamboTumBmcTnYeCkasa Teopus;

e Teopuns eCTeCTBEHHOro (BO3pOXKOEHHOI0) NpaBa;
e MapKcucTcKasa Teopus;

2. CyuiecTBeHHble NpU3HaAKM npasa

OOHUM 13 onpenensowmnx NPU3HaKkos, CBOMCTB NpaBa SIBJSIETCS HOPMAaTUBHOCTb.
HopMaTMBHOCTbL NpaBa HOCUT BCeobLNIA XapaKTep, TO eCTb obume npasnia obpalleHsl
K HaceneHuto BCeN CTpaHbl, BCeMy 06LLecTBY, CTaBLINE TUNNYHbIMU. HOPMaTUBHOCTb
npaBa HocuT obuleobs3aTeNnbHbIA XapakTep, YTO BbiAESE€T NPaBo U3 APYrUX HOPM
coumanbHoro noseneHus. NpaBo 06s3aTeNIbHO CAHKUMOHMpPYeTCS (Unun
yCTaHaB/IMBAEeTCSA) roCy4apCTBOM. TakXKe MOXXHO BblAE/INTb Cienyolme npusHakn
npaBa: rapaHTUPOBAHHY BO3MOXHOCTb NOCYAapCTBEHHOI0 NPUHYXXOEHUS,
opManbHyto onpenenéHHOCTb, CUCTEMHOCTb, MYBJNYHOCTL (COOTBETCTBME B LIESIOM
MoOpaJibHbIM B3rnsigam obuecTsa).

3. DyHKUMM NpaBa

MNon dyHKLMEN NpaBa NOHMMAOTCA OCHOBHbIE HanpaBJ/IEHNA BO3AENCTBNA HOPM NpaBa
Ha obLlecTBeHHbIe OTHOLIEHWS, MOBEAEHMNE, CO3HAHME Noaen.

MpaBo Npexxae BCero BbINOJIHAET PeryasiTUBHYIO U OXPaHUTENIbHYIO (PYHKLNN.
PerynaTneHasa yHKUMA COCTOUT B YNOPAAOYHEeHNN 06LLeCTBEHHbIX OTHOLWEHNN, KOTOpbIe
npeacTaBNsal0TCA B BUAe npas, 06493aHHOCTEN, OTBETCTBEHHOCTH, 3a4a4. BaxxHenwnm
CpeaACTBOM perynmpoBaHus obuiecTBeHHbIX OTHOLLEHNIA ABNAETCSA A0OroBOp.
PerynatmeHaa pyHKUMA npasa BonoweHa B KOHCTUTyumum PO. OxpaHutenbHas
PYHKUMA 3aK/04aeTCsa B YCTAaHOBJIEHUU Mep OTBETCTBEHHOCTW 3a NpeBbilleHne npas
NN HencnosiHeHne obsa3aHHocTen. OxpaHuTenbHasa pyHKUMsa sonaoweHa B YK PO,

Monntunyeckasa yHKLMS - NPaBo ABAAETCS PEryasasTOPOM, OPraHN3yoLWMM NOJINTUYECKYIO
cucTemy obuiecTBa, yCTaHaBAMBaET NpaBusia B3aMMOOTHOLLEHUIA MeX Ay BETBSAMMU
BJIACTU M roCyAapCTBEHHLIMU OpraHn3aunaMu.

BocnuTaTenbHas QyHKUMSA - QOPMUPYET MOJNTUKO-NPABOBYIO KYJIbTYPY U MOJANTUKO-
npaBoBOe CO3HaHMe, BOCMUTbIBAET rpakaaH B Lensx cobnioneHns 3akoHa.



TeopeTnyeckas PyHKLNA - Bbipa)kaeTcs B €€ CNOCOOHOCTY ONMUCbIBaTb N 0O BbSACHATL
CYLLECTBEHHYIO IOPNANYECKYIO MPAKTUKY, NPaBOBble CUCTEMBbI, peasibHble ABNEeHUs 1
npoLecchl.

MeTogosormyeckas QyHKUNS - OKa3blBaeT NPAMOE BAUSIHME Ha NPOLEeCcC NCCefoBaHNS
nyTen n cnocobos No3HaHUA NnpegmMeTa rnpasa.

Npeonornyeckasa pyHKLMSA - BONJoweHa B MapKCUCTCKOW Teopun, B KOTOPOM Npaso
pacCcMaTpUBanNOChb Kak obLLeCTBEHHOE OTHOLLEHME NN KaK NPaBOBOe OTHOLLEHNE.

ECTb elwe ooHa To4YKa 3peHnsd Ha pyHKLUKMK npasa. [10 MHEHUIO aMepPUKaHCKOro opucTa
JloypeHca ®pugmMaHa, OCHOBHas PYHKLIMSA npaBa COCTOUT B COLIMAJIbHOM KOHTpOJ1e
noseaeHuns nogen B obuwectse. NpaBoBas cMCTEMA pacCMaTPMBAETCS KaK YacTb
CUCTEeMbl COLMaNIbHOrO KOHTPOJIA.

Opyras yHKUMA - yperyampoBaHme CNopHbIX BOMPOCOB, KOH(/IMKTOB. Cneaytouwias -
rnepepacnpeneneHne Mexay JioabMu TOBapoB U ycnyr. PyHKLUNA COLMaIbHOro
OXpPaHeHnsa COCTOUT B TOM, YTO MPaBO MOXXHO pacCMaTpmMBaTb KakK MYCKYJbl U CKeneT
obuiecTBa. 3aKOH 3alLMLLAET NPaBO Ka)KA40ro YenoBeka.

Taknm o06pa3oM, NpaBo- 3TO COBOKYMHOCTb 06L1e0653aTeNbHbIX HOPM,
CaHKLMOHNPOBAHHbLIX FOCYapCTBOM, 1 ONMUPAIOLLIMXCS B CBOE peasn3auun Ha
NPUHY>XXJEHME CO CTOPOHbI rOCYAapCTBa.

4. ACTOYHMKM npaBa

NCcTo4YHMKKM npaBa - BHeLWHWe POopMbl Bblpa>keHUs I'IpaBOTBOp‘-IeCKOIh nDeAaATesIbHOCTHN
rocygapcrtea. Cnenyet OTMETUTb, YTO YKa3bl nMpe3ngeHTa O NPUCBOEHUU Pa3/INYHbIX
MOYETHbIX 3BaHUN AeATeNnsam HaYKN, NCKYCCTBa He ABNAKTCA NCTOYHUKaMW MpaBa.

NcTo4yHMKKM npaBa:

NcTo4YHMK NpaBa - COBOKYMHOCTb (CMCTEMa) NpaBOBbIX aKTOB, COAEP KaLL X
COOTBETCTBYIOLLME HOPMbI.

OOHUM 13 ApeBHENLLINX UCTOYHUKOB NpaBa ABNSETCA 00bl4al — MHOMOKPATHO
nosTopstoLLeecs noesegeHne B obLLecTBe, OH CKNaAblBaeTCA UCTopnyeckn. Ho cam
06bl4all CTaHOBUTCS NPaBOBbLIM 06bIYaeM B C/ly4ae CaHKLMOHMPOBAHMS N UCMOIb30BaHUSA
CynoMm.



Opyrom NCToYHMK NpaBa cyaebHbin Nan agMMHUCTPaTMBHbIN npeueneHT. CynebHobin
npeueneHT - peleHne, BbIHeCEHHOE CYyA0M N0 KOHKpPeTHOMY aesny, obocHoBaHMe
KOTOPOro cHMTaeTcsa NpaBuaom, oba3aTenbHbIM 419 PYTrnX Cy40B NpU peLleHnn
aHanornyHboix gen. OH MoxeT ba3mpoBaTbCa Ha obbl4ae nnn fenoBoM 0O6bIKHOBEHUN NN
uenecoobpa3HoOCTM.

Cnepyrowmm NCTOYHMKOM NpaBa MOXXHO Ha3BaTb HOPMATUBHbIA 4OFOBOP
(Me>xayHapOoaHbIN 00roBOp, pPeLleHne, KOHBEHLUN), HO MPUOPUTET peryanpyeTcs
rocyaapcTBOM. Y Hac Hanbonbluen pnanyeckom cunom obnagaet MexxayHapoaHbIn
O0roBop, a TakXXe HOPMAaTUBHO-NPaABOBOW aKT (CaMbll pacnpPOCTPaHEHHbIN) -
topuanYecKmne HopMbl YCTaHOBJ/IEHHbIE TOCYAAapCTBOM U 3a(pUKCMPOBAHHbIE B
NMNCbMEHHON hopMe, HarnpuMep- 3aKoH, HEPEAKO TEPMUH «3aKOH» NCTOJIKOBbIBAETCH
LWMNPOKO: Nog HUM nogpasyMeBatoT COBOKYMHOCTb BCEX MPABOBbLIX aKTOB, B YrOJIOBHO-
rnpoLueccyasjibHOM NpaBe 3aKOH- 3TO NMPUHMMAEMbIW BbICLUMM NpencTaBUTeNbHbIM (
3aKOHO4aTeslIbHbIM) OpraHoM aKT, CoAep Xallun npaBoBble HOPMbI, NMpefHa3Ha4YeHHble
08 pernaMmeHTaunm gesaTesibHOCTN, OCYLWEeCTBSEMON B CBS3M C MPOU3BOACTBOM MO
YroJIOBHbIM fenam.

3aKJsilouYyeHue

Teopusa rocygapcTBa U NpaBa - COCTaBHasA YacTb 06LEeCcTBOBeAeHUS, UAeHas OCHOBA
NPaKTUYECKOWN opucnpyaeHunmn. leaTenbHOCTb roCyAapCcTBa, MPUHATME N peann3aums
3aKOHOB, obecrneyeHune Npas rpaxxaaH, nogaep)xaHne obLecTBEHHOro Nopsiaka TeCHO
CBSI3aHbl C MONOXKEHNSAMM NOJINTUKO-NPABOBON TEOPUN.

MpaBo, Kak N rocyaapcTBO, MPUHAANEXUT K YNCY HE TOJIbKO Hanbonee Ba>KHbIX, HO U
Hanbosiee CZIOXKHbIX 0OLLEeCTBEeHHbIX ABJIEHUN.

[MbITadACb MOHATL, 4TO TakKoe NMpPaBO U KaKoBa ero pPoJib B XXNU3HWU obuwiecTBa, eue pnMckune
IOPUCTLI o6pa|_|_|,an|/| BHMMaHWE Ha TO, YHTO OHO HE Uc4HepnbiBaeTCA OOHNM Kakum-nmbo
NMPU3HaKoOM WM 3HadeHueM. lpaBo, NUcana OaNH N3 HUX, yI'IOTpe6J'IFIETCﬂ B HECKOJIbKUX
CMbICnax. Bo-nepsbIX, NpaBo 03Ha4yaeT TOo, YTO «BCerna ABnaseTcda crpasensiMBbiM U
,El,06prM>>, - TAKOBO eCcTecTBeHHOoe npaso. B apyrom cmbicne npaBo - 3TO TO, 4YTO
«MNOJIe3HO BCEM MNJIN MHOTMM B KakoM-nbo rocyanoapctBee, KakoBO LUMBUJIbHOE MpaBO».

Mo Mepe pa3BuTus obLlecTBa 1 rocydapcTBa y Jito4el, eCTeCTBEHHO, MEHSNOCH U
npencTaBsieHne o npase. MosABNIOCL MHOXXECTBO Pa3/iInyHbIX NMPaBOBbIX UAEN, TEOPUNA U
CY>XOEHNN, 0fHAaKO U3HavalbHble OCHOBbI, 3aJI0XKEHHbIE PUMCKUMIN OPUCTaMN, 0COBEHHO



B TaKOW OTpac/in NpaBa, Kak rpa>xgaHckoe (LMBUIJIbHOE), XOTA U B
«MOOEepHU3NPOBAHHOM» BUAe, HO COXPaHUIOCh.

MpaBo BbICTYNAET MNO3HaBaTE/IbHO-TEOPETUYECKO HAaYKOW, Tak Kak (hOpMUPYET OCHOBbI
NMPaBOBOW KYJIbTYpbl.  CTPEMUIICA U3N0XKUTb B MOEN KYpCOBOI paboTe MaTepuan, B
TaKoW cucTeme 1 nocsiefoBaTeNIbHOCTU, 4TO Obl CO3AaTh LesibHOe NpeacTaB/ieHne Kak
06 yyebHOM ANCUMNIINHE «TEOPUN FrocyaapcTBa W NpaBa», Tak U O HayKe.

3HaHne Teopun npaBa saBaseTcsa 6ason oNs pa3BUTUSA LOPUONYECKOrO MbILLJIEHUS,
BKJIlOYaeT NpaBoOBOM aHan3 cobbiTnin, CNocobHOCTbL 06LEHNSA C NpeacTaBUTENAMN
pa3IMyHbIX Npodeccnn, KpoMe Toro, TeEopmMS NpaBa pacwmpseT obLenoanTU4eCcKnin
Kpyrosop, NnomMmoraeT pa3obpaTbCa B COBPEMEHHOW MONTNYECKON 0O6CTaHOBKE BHYTPU
CTPaHbl U HA MEXAYHAapPOOHON apeHe.



