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BBEOEHWE

Mpobnema npenynpexaeHnsa NpecTyrnieHnn NpoTuB COBCTBEHHOCTU SBNSETCA cendac
OOHOW M3 LUEHTPasbHbIX N CaMbIX CJIOXXHbIX KPpUMUHONOrnyeckmnx npobnem. OHa
HanNpPsMY0 3aBUCUT OT 3KOHOMUYECKOW CUTyaLUn B CTpaHe, oT 0bL1ero ypoBHs KyJbTypbl
N NPaBOCO3HaHUSA. Y4NTbIBaa 3TO, BO3MOXXHa pa3paboTKa 1 oCyLlecTBeHne mep
npenynpexaeHns Hanbonee pacnpoCcTpaHEHHbIX BUAOB NMPECTYMJEHUA NPOTUB
CcobCTBEHHOCTN.

MpecTynneHna NPoTUB rocyaapCTBEHHOW N 06l ecTBEHHOW COBCTBEHHOCTH - 3TO
COBOKYMHOCTb TaK Ha3biBaeMbIX 06LLLEYrONTIOBHbIX KOPbLICTHbIX MPECcTYyMnJIeHU, TO eCcTb
Tex AessHUN, KOTOopble 3aK/04alTCa B MPSIMOM HE3aKOHHOM 3aBflaeHUNN Yy XKUM
NMYLLECTBOM, «COBEPLLAKTCA N0 KOPbICTHbIM MOTMBaM U B LIeIIX HEOCHOBATEJIbHOr 0
oborauieHuns 3a cH4eT 3TOro nMyLlecTsa, npunyem 6e3 NCcrnonb3oBaHUs CybbekTaMu CBOEro
CNy>kKebHOro rnoJsioXKeHns, He CBA3aHbl C HAPYLUEHUEM X03AMCTBEHHbIX CBA3EeW 1
OTHOLLEHUV B chepe 3IKOHOMUKU». DTO, NPexxAe BCero Kpaxku, rpabexxu, pasdou,
MOLLEHHNYECTBO, BbIMOraTe/IbCTBO B Pa3HbIX popMax N YacTb NPUCBOEHUN NMYLLIECTBA.
9TOT BUA NPECTYNHOCTN MMEET MHOMOBEKOBYIO UCTOPUIO, B KPUMUHANBLHOW cpene
HaKOMJIEH N NPOAOJ/IKAET HaKaN/MBaTbCS OMNbIT COBEPLUEHUS XapaKTEPHbIX O1A HEro
nessHun, paspabaTbiBalOTCH, YKPEMASAOTCA U PAa3BUBAOTCA TPAAULIMN, HABbIKW, CNOCOObI
coBeplUeHUs NpecTynaeHunn, cybkynbTypa 1 onpaBabiBatoLLas UX cuctema B3rnsaaos. C
HeW cBA3aHa AeaTeNbHOCTb NpodeccroHanoB BOPOBCKOrO MUpa, TO €CTb
npodgeccmoHasibHast NPecTyNHOCTb, @ TakXXe MHOrMe NpPosiBJIEHNS OPraHM30BaHHOM
npecTynHoCTU. Bce npecTynneHns 3Ton KaTeropun xapakTepHbl ans 6aHa n MHOrmx
APYrux opraHn3oBaHHbIX KPUMUHasbHbIX dopMupoBaHui. Micxoaa n3 sanav
KPUMUHOJIOT N, HEOBXOANMOCTb YKPEneHNs NMPaBonopsaka U 3aKOHHOCTU B
COBPEMEHHbIX YCNOBUAX BblaBUraeT npobnemy 6opbbbl ¢ NpecTyngeHnsmMm npoTms
cob6CTBEHHOCTW Ha 0AHO 13 NEPBbLIX MECT.

OCcHOBHaA 4acCThb


https://www.evkova.org/#evkova

KoHcTuTyums Poccunckon ®epepaumm 3akpenaseT B YAC/Ie OCHOBHbIX MpaB rpa)kaaH
npaBo COBCTBEHHOCTM - MPABO KaX40ro MMeTb B COOCTBEHHOCTN NMYLLLECTBO, CBOBOAHO
BJlafeTb, MOJIb30BaTbCA N pacrnops>XaTbCsa UM1. [O0CynapCTBO rapaHTUpyeT rpaxgaHam
3almMTy Ux npasB n ceobon. Kpome Toro, oTHoLWweHNA COBCTBEHHOCTM ABNAIOTCA OQHOW M3
dyHOaMeHTasIbHbIX OCHOB, o6ecne4ynBatoLLX HOpMasibHOE PYHKLNOHUPOBaHME
3KOHOMUKMN. OgHUM 13 cnocoboB 3awwmnTbl NpaB 1 cBobo rpa)kaaH, a TakXe NHTEepPecoB
obuwecTBa n rocynapcTsa, ABASAETCA UX YrOJIOBHO-NpaBoOBas 3awmTa. B aTom n coctonT
aKTYaJIbHOCTb TEeMbl MO€eW KypCcoBou paboThl, KOTOpas 3aBUCUT OT pPa3BUTUSA NMpaBa
cobcTBeHHOCTU B Poccunickont depgepaunm.

Kak rmokasbiBaloT MaTepuasibl CyaebHOoW NpakTUKKU, NpecTynJeHns NpoTuB
CobCTBEHHOCTN cocTaBNAloT abcontoTHOE BONBLWNHCTBO OT perncTpmpyembix B Poccmmn
npecTynieHun. B ycnoBmsax orpoMHOro pa3mMmaxa KOpbICTHOW NPEeCTYMNHOCTU YrOJI0BHO-
npasoBas 3alwmTa cobcTBeHHOCTU npuobpeTaeT ocoboe 3HavyeHne. Menkune
npecTynieHns NpoTuUB COBCTBEHHOCTU ABAAIOTCA Hanbonee pacnpoCTPaHEHHBIMU, OHU
COBepLIalTCA Yalle BCero n yuemnaT NHTepecChbl 3Ha4YuTesIbHOro Ymncaa nuu. BmecTte ¢
TeM Hanbonee onacHble NpPecTynaeHns, Nnocsaratoume He ToJIbKO Ha COBCTBEHHOCTb, HO U
Ha JINYHOCTb,

HEeNPUKOCHOBEHHOCTb, 3[10POBbE Ntoaen, obliecTBeHHY 6e30nMacHOCTb, NPeacTaBasioT
HanbonbLlyo 06w eCcTBEHHYIO ONMAacHOCTb, XOTS coBepLuatoTcsa pexke. Hanbonee
pacrnpoCcTpaHEHHbIMN N €CTEeCTBEHHbIMU NPecTynJeHNs M1 NPoTMB COBCTBEHHOCTU
ABNAIOTCA XMLWEHNS, @ CaMblM PacnpoCTpPaHEHHbIM BUAOM XULLEHUSA - KPaXKa.

NMoHATNE XMLEeHNS He ABNSeTCA HOBbIM /151 COBPEMEHHOr 0 YroJioBHOro ripasa. NoHaTue
“TaTbba”, aHaNornYHoOe NOHATUIO “XULLeHNe”, BCTpeYaeTCs elle B NaMATHUKaX
oTe4yecTBEHHOro npasa - Pycckon npasae n cyaebHnkax. C Tex nop MHCTUTYThI
YrOJIOBHOW OTBETCTBEHHOCTU 3@ KOPbICTHbIE UMYLLLECTBEHHbIE MPecTynaeHns
HenpepbIBHO pPa3BMBAOTCS, HE NpeKpaLlaeTCca 3TO pa3BUTME U NO cel AeHb. [oCTaTo4YHO
OTMETUTb, YTO eLlé HelaBHO, B COBETCKOM YroJIOBHOM 3aKOHOAATeNbCTBE,
OPUEHTMPOBAHHOM Ha OXpaHy rocygapCTBEHHOW 1 06LeCcTBEHHOW COBCTBEHHOCTHN,
yCTaHaBJ/IMBaJlaCb pa3/inyHas OTBETCTBEHHOCTb 3a XULWEHUS U Apyrve nMyLleCTBeHHbIe
npecTynieHns B 3aBUCUMOCTUN OT POpPMbl COOCTBEHHOCTMU.

KOHCTUTYuMA yCTaHaBAMBAET paBHOMPaBMe 1 PaBHYIO 3alLMTy YaCTHOW,
MYHWLMNANbHOW, rOCYAapCTBEHHOW N UHbIX hOpM COBCTBEHHOCTN. YIONOBHbIV KOAEKC
P® Bcnen 3a KOHCTUTYUMEN YCTaHaBAMBAET pPaBHYO YrOJIOBHO-MNPAaBOBYIO 3aLUUTY
pa3nnYHbIX popM COBCTBEHHOCTU U PABHYIO YrOJIOBHYIO OTBETCTBEHHOCTD 3a
nocaraTesibCTBO Ha BCe hopMbl COBCTBEHHOCTU. OTBETCTBEHHOCTb 3a XULLEHME 3aBUCUT
He OT popMbl COBCTBEHHOCTU, @ OT (POPMbI N OBCTOATENBCTB XMLEHUSA, pa3Mepa



NMOXMLWEHHOTr 0.

AKTYanbHOCTb 3TOWN TEeMbl COCTOUT B PaCKPbITUN MOHATUA XNLLEHNA HYXKOIro nMyLleCTBa
n ero rnpmn3HakoB, a TakXe B PaCCMOTPEHNN OTNINHYNA XULLEHNA OT OPYrnxX BNAOB
nocAraTesibCTB NMPOTUB cobCcTBEHHOCTW.

MOHATNE U NPU3HAKWN XULLEHUS B YTOJIOBHOM 3aKOHOAATeNbCTBe Poccunckon depepaynm
B nmocnenHmne roabl KpMMUHabHAsA CUTyaunsa B Poccnm NpoaosixKaeT 0CTaBaTbCA
AOCTaTOYHO C/NOXXHOW. Ha cocTosiHMe npaBonopsaaka, JIMYHOW N obLeCcTBEHHON
6e30MacHOCTM OKa3blBaeT HEraTUBHOE BO34ENCTBME Lenbivi paa akTopoB
9KOHOMMNYECKOro, COLMaabHOro, NOJIMTUYECKOr0 N HPABCTBEHHO-MCUXOI0MMYECKOro
XapakTepa.

Mpwn 3ToM obuwas KapTuUHa NpecTynHocTn B Poccum npmnobpeTtaeT BCce 6onee
BbIPa>XEHHYI0 KOPbICTHYIO OKpacky. Cpean npecTynaeHn npoTme COBCTBEHHOCTH
Hanbonee pacnpoCTPaHEHHbIMU N NPEeACTABAAIOWMMN NOBbILLIEHHYIO 00LLEeCTBEHHYIO
OMNAaCHOCTb TPAAULMOHHO OCTAlOTCA XULLeHUs. B yronoBHOM rnpaBe TEPMUH «XULLLEHMe»
ynoTpebnsieTcs B ABYX CMbIC/1aXx. B nepBoM OHO 03Ha4YaeT KOHKPETHbIV cnocob
coBepLUeHNs NpecTynaeHns npoTme cobcTBeHHOCTU. Bo BTopoM ynoTpebnseTca B
0606L1eHHOM BMAE Kak lopnanydeckas KaTeropus, noHATne, Xxapaktepusytoulee obwmne
npusHakun ntobor hopmMbl N BUAA XULLEHUS.

MonbITKN OaTb TeopeTuveckoe onpeneneHne NoHATUA XULWeHUa npennpuHNManncs elle
B COBETCKOM YrosioBHOM rnpase. Hanpumep, I'.A. Kpurep, I'.J1. Cepreesa, [.0. XaH-
Maromepnos npegsarasam NoHNMaTb NOL4 XULLEHNeM NpecTynHoe 3aBnajgeHune

NMYLLECTBOM B KOPbICTHbIX LlensiX. I3 3Toro onpeneneHns BUAHO, YTO aBTOPbl UMeNn B
BUAOY ABa OCHOBHbIX MPU3HaKa XulWeHnsa: 1) npecTynHoe 3aBnajeHne nMyLlecTBoM; 2)
KOPbICTHYIO Lie/lb TaKoro 3aBslafieHuns.

B HacTosiLLee BpeMsA MOXHO BblAE/INTb Te NPU3HaKMN XULLEHUSA, B OTHOLLIEHUN KOTOpPbIX
OOCTUTHYTO €QUHCTBO B3rna40B, N Te TpeboBaHMSA, KOTOPbLIM OO/IKHO OTBeYaTb Hay4YHoe
onpeneneHmne obLero NOHATUSA «XULLEHME». BONbLUMHCTBO NpejjlaraBlUNXCs B HayKe
YrOJIOBHOIrO NpaBa onpeaesieHn BKAYaeT cenyoline 3/ieMeHTbl, OTpaXkatoliue
MPU3HaKN XxuweHuns: 1) o6obLieHHas XxapakTepucTruka Camoro AeNCTBUSA, KOTopas, BO-
rnepBbIX, OOJ/IXKHA 0OXBaTbiBaTb BCE (POPMbI XULLEHUSA, BO-BTOPbIX, HE PaCNPOCTPaAHATbLCSA
Ha MHble NPecTynJaeHns NpPoTnB CO6CTBEHHOCTU, B-TPETbUX, COAEpPXaTb YKa3aHMe Ha
MOMEHT OKOHYaHUA XNLWEHNS; 2) yKa3aHMe Ha NPOTUBOMNPaBHOCTb AEWCTBUSA; 3) NpMU3HaK
6e3B03Me34HOCTU: 4) yKa3aHWe Ha npegMeT nocsaraTesnbCcTBa (MMyLWeCcTBO) N ero
HaxoXaeHue B obnagaHun («poHaax») cobCTBEHHUKA; 5) CybbEKTUBHBLIE MPU3HAKM



XNLWEHNS (YMbICEN U KOPbICTHAsA Lesb).

Bosnblue BCero pacxoXXneHuns B onpeneneHmnax Kacatotca 0606LeHHOV XapaKTepucTukm
cnocoba pencteusA. Hago NnpusHaTb, YTO NOKa HE HAWAEHO TakKoro TepMmMHa, KOTOpbIn
npu ynoTpebneHun B 3TUX Lensax He noaseprancs 6bl KpUuTnuke ¢ TOU NN gpyrowu
nosuunm: Nmbo ero Henb3a NPUIOXKUTbL KO BCEM hOopMaM xuueHns, nmbo oH He
MO3BOJIIET OTrPAHUYNTb XULLEHNE OT UHbIX NOCAraTeNbCTB Ha COBCTBEHHOCTb, MO0 OH
He XapaKTepusyeT MOMEHT OKOHYaHMA NpecTynaeHns. B nocnegHee BpeMsa MHorune
aBTOPbI CTasIN ONMEepunpPoBaTb MPU XapakKTEPUCTNKE 0O BEKTUBHOWN CTOPOHbI XULLEHUNS
ABYMS CNNIOBaMU, yKa3blBalOWNMKN Ha OENCTBUE: «M3BATUE» N «OOpaLLEHNE»; «N3BATUE»
N «3axBaT» («3aBnageHne»); «n3paedyeHme» n «obpalieHumes.

Takon nNpmveM rno3BoaSET NoJIHEE OXapaKTepmn3oBaTb 0O bEKTUBHYO CTOPOHY
npecTyrnjieHns, HO UCMNoJsib30BaHMe OBYX OTr1arojlbHbIX CyLLEeCTBUTEIbHbIX CO3aaeT
Bne4vaTneHne obAasaTenbHOW ABYAKTHOCTU NN OBYCTYNEHYaTOCTUN XULWEHNSA: CHavYana
n3bATUE (U3BSIeYEeHNEe) nMyLLecTBa, a NOTOM - obpalleHne ero B COBCTBEHHOCTb
(3aBnapeHue). Takas ABYaKTHOCTb HE MOXKET CHUTATbCA TUMUYHOW ANS XULLEHWS.
MonbITKa NCNpaBuUTb 3TO NMonoxeHune bbinia NpeanpuHATa B NpoekTe YrosloBHOMro
Kogoekca P® 1992 r., roe xuweHve onpenensnocb Kak «yMbilIeHHOe, MPOTUBOMNpPaBHoOe,
be3Bo3Me3HOe 3aBnafieHne Yy>KUM UMYLLLEeCTBOM, COMPsSXKEeHHOEe C ero UsbAaTuem 13
obnapaHunsa cobCcTBEHHUKA, - C LeNblo obpalleHnsa B CBO COBCTBEHHOCTb UK
pacrnops»XeHns Kak CBOMM COBCTBEHHbIM».

Mo-BMANMOMY, 3TOT 3JIEMEHT 06LLEr0 MOHATUS XULLEHUA HY>XOAETCS B AaJibHEULIEM
YyTOYHEeHUW. Ba)KHO, 4TO HAMETMNOCb €AMHCTBO MOAX0Aa K PELLUEHUIO CJTIOXXHOW Hay4YHOW
3a/la4M - K pa3paboTke 06LEero NOHATUSA «XULLEHNE». MNepedyncieHHble Bbillie NPU3Hakun
XULLLEHWS NPU3HAOTCSA B TEOPUM YIrOJIOBHOIO NpaBa 1 cyaebHou npakTuke
o6a3aTenbHbIMU. MpK OTCYTCTBUNOAHOIO U3 HUX HEeMb3a pacCMaTpmUBaThb COMEssHHOE Kak
XUlieHne, gake ecnm genctemsa cybbekTa popMasibHO COOTBETCTBYIOT OMUCAHUIO TOW
NI UHOW (POPMbI XULLIEHNS B AUCTO3NLINAX

aHann3npyembix ctTaTen. Mexxay Tem B cynebHoV npakTuUkKe BCTPEYaaMCh C/yvaun, Koraa
BbIICHEHUIO 06X NPN3HAKOB XULLIEHUS He NMPUAaBanoChk 3HaYeHUs. OQHOW U3 NPUYKNH
ownbok B KBannpmnkaumm 66110 OTCYTCTBME 3aKOHO4ATENIbHOIO onpeaeseHns XNLWeHns.

B HacTodAwWwee BpeMda NOHATUE XULLEHNA OAHO B BUAe npmMmedaHmna K ct. 158 YK PO®: «[oa
XNLWEeHNeM B CTaTbAX HacToswero Kogekca NOHMMatoTCSA COBEpPLUEHHbIe C KOPbICTHOW
Lenblo NpoTuBonpaBHoe, be3so3mesgHoe nsbaTme n (nnm) obpalleHmne 4y>xoro
MMyLLEeCTBa B MOJIb3y BUHOBHOIMO AW APYrux nuu, npnyamHusLee yuepd cobCTBEHHUKY



nin MHOMY BJlagesibLly 3TOro nMyLwlectea».

PonoBbiM 06BbEKTOM BCEX MPECcTynneHnun, cogepxawmxcsa B ri. 21 OcobeHHon YacTm YK
P®, cneayeT npu3HaTb COBCTBEHHOCTb.

CoBepLuas XULLEeHME Y4y>KOro MMyLLecTBa, BUHOBHbIW NpeXxae BCero, NocsAraeT Ha
OTHOLWeHne cobcTBeHHOCTU. paBo cOBCTBEHHOCTU HapyLllaeTcs Kak bbl «nonyTHO». B
3TOW CBA3N TPYAHO HE COralacuTbCA C MHeHMeM npod. J1.0. NayxmaHa, 4TO po4oOBbIM
00BbEKTOM XMLEHNA ABAAIOTCA UMEHHO OTHOWEHNSA COBCTBEHHOCTU, HO He NpaBo
COBCTBEHHOCTU KakK opnan4yeckoe BblparkeHne, hopMa 3akpensieHUss 3KOHOMUYECKNX
OTHOLUEHNV COBCTBEHHOCTMN,

HekoTopbie aBTOpbl CHUTAOT 06beKTaMu XULLLEHUN He cyrybo counanbHY KaTeropuio -
obLecTBeHHbIE OTHOLWLEHMNS, @ MPeaMeTbl MaTepuasbHOro MMpa Kak TakoBble -
COBOKYMHOCTb BELLEN NN UMYLLIECTBEHHOEe AocTosHMe. C Takow No3numen pemnTesibHO
HeNb35 COrnacnTbCA. He BTArMBasaCb B AUCKYCCUIO MO 3TOW o4eBugHou npobneme,
YMECTHO N1Wb NOAYEPKHYTb, 4TO HaTypaJibHble (hopMbl MaTepuaibHbIX bnar -
KOHKPETHbIE BeLn NN NUMYLLLECTBEHHOE O0CTOsIHME - NpnobpeTatoT A1 Yron0BHOIoO
npaBa 3Ha4YeHne, Kak npeagMeT NpecTynHOro nocaraTesnbCTBa (HO, pa3yMeeTCs, He
00beKT) NNLb B TOMC/y4ae, eC/IN OHU BKJIIOYEHbI B Chepy CoLMalibHbIX CBSA3EW U
BbICTYNAOT MaTepuasibHbiIM HOCUTENEM OonpeaesieHHbIX 06 eCcTBEHHbIX OTHOLLIEHUN.
IMeHHO obLiecTBeHHbIe OTHOLWEHUS, HapyLlaeMble 06 eCcTBEHHO-0MAaCHbIM AesHUEM U
ABNATCA 00 beKTOM Noboro NpecTynsieHuns.

BnaoBovi 06beKT Kak 06si3aTeNbHbIVi 3/IEMEHT COCTaBa XULLEHUS MO CBOeV Npupoae v
CoOep>XaHUo COBMadaeT C PoAoBbIM 06BEKTOM 3TOr0 NpecTynaeHus.

HenocpencTBeHHbIM XXe 06 bEKTOM XULLEHUS MPU3HAETCst COBCTBEHHOCTb KOHKPETHOI 0
nnua (4acTHas, rocyaapCTBeHHas, MyHULUMNaNbHasA), Ha KOTOPYO OCYLLEeCTBIEHO
npecTyrnHoe nocsraTenbCTBO.

XuuweHne - 3To BCcerga MMyLlecTBeHHOe npecTynaeHune. MMywectso npeacrasnseT
cobov npeaMeT XULLEHUS, KOTOPbIW crieayeT oTIn4aTb OT 06bekTa - 006l EeCTBEHHbIX
OTHOLLEHWMN.

K nmyuwectsy 'K PO oTHOCUT Belun, BKAKOYAA OEHbIN U LEeHHbIe ByMaru, nHoe
MMYLLECTBO, B TOM YuC/ie UMyLecTBeHHble npaBa (cT. 128). OaHako HanBHO 6b1/10 Obl
rnpepnosiaraTb, YTO NMpegMeToOM XULLEeHUNS ABJIAeTCA BCAKOEe NMYLLeCTBO, BCe BUAbI
06BHEKTOB NMYLLLECTBEHHbIX FPa*KAaHCKUX NpaB, NepeyncsieHHbIX B CT. 128 TK PO,
KOHKpEeTHbIEe BUAbl UMYLL,ECTBA, KOTOPblE MOTyT BbITb NPeaMEeTOM XULLEHWUS, YT OJIOBHbIV



KoJOeKcC He BblaensieT. BMecTe ¢ TeM, OCHOBbIBAsiCb Ha JIOTMYECKOM TOJIKOBAHWUM 3aKOHa U
CJ/IOXKMBLUENCSA NPAaKTUKe, COBEPLUEHHO SICHO, KaKoro poaa MMYLLECTBO OH UMeeT B BUAY.

B Teopumn yrosioBHOro npasa NpPUHATO BblOENATb TPU NPU3HAKa, XapaKTepusynwmx
nMyLecTBO KaK npeamMeT XneHnA: MaTepMaﬂbeIVI, 3KOHOMUYECKNIN U lOpI/I,EI,I/I‘-IeCKI/Iﬁ.

NpeomMeToM XMWeHUs MoryT BbiTb TOJILKO BELLM MaTepuasibHOro Mupa. lNpexxge Bcero,
3TO BbITEKAET N3 NMPaBoMo4nn cobcTBeHHMKa (M. 1 cT. 209 FK P®), coaep>xaHne KOTOpbIX
onpepensetcsa B 6bonbwen mepe HaTypaibHbIMU CBOWCTBaMM 0ObeKTa (4NCNOM,
KOJIN4eCTBOM, BeCOM, 06beMOM 1 T.4.), UHbIMX CIOBaMU, BELHbIMK CBOUCTBaMU. [1na
npaBa COOBCTBEHHOCTU NCXOOHbIM SIBNSETCHA MPaBOMOYMNA BNaLeHUA KaK (PU3NYECKOr0
obnafaHmns BELLbIO, OT KOTOPOro, No CyTW, 3aBUCUT COAEPXAaHNE N OPYTrUX NPaBOMOYNIA
cobcTBEHHMKaA (NONIb30BaHMeE U pacnops>xeHune). NpaBo BNafeHNS MOXXET
OCYLLECTBNATLCA TO/IbKO B OTHOLLUEHUN MaTepuasbHOW Beln, OrpaHNYeHHOW B
npocTpaHCcTBe. B aTovi cBA3M cnenyeT AOCTAaTOYHO YETKO pa3in4aTbh UMYLLECTBO KakK
rpa>kKa4aHCKO-MpPaBoOBYIO KaTeropuio N NMyLLEeCcTBO, BbICTyMatoLlee B Ka4eCcTBe npegmeTa
XULLEHNS, KaK KaTeropuio yrosioBHO-NMpaBoBOro xapakrepa. MonbiTKM NPoBO3riacuTb
npeaMeToM XULEHUSA NMYLLLECTBO BoobLLE, KaK 0 HEM roBOpUT CT. 128 TK PO -
OLINBOYHBI.

NmyLiecTBo, MLIEeHHOe MaTepuasibHOro Npu3Haka, HanpuMep, 3NeKTpnuyeckas sHeprus,
WHTenneKTyanabHaa COBCTBEHHOCTb, KOMMbOTEPHAA MHPOPMaLMS, HE MOXKET BbICTyNnaTb
B KayecTBe npeaMeTa xuuweHunsa. CnenosaTesibHO, MPeCcTyrnHoe BO3AeNUCTBUE Ha
noaobHble BUAbI MMyLLLEeCTBa HEe MOXXeT obpa3oBaTb COCTaB XuweHus. 3aecs 6yayT
Apyrmne cocTaBbl NpecTyrnaeHnn: cT. 146 un (nnn) ct. 159 nnm ct. 165 YK PO - nnbo byaert
npoben B yrosIoBHOM NpaBe (TenedoHHbIe NMMpaThbl «PpPUKepbI» C MOMOLLbI YCTPOUCTBA
AHTWOH nepeappecytoT TenedpoHHbIE NeperoBopbl CO CBOEro TesiepoHa Ha apyruve
TenedoHbl. Bnagensuam nocnegHnUx NpUxXoaaT cyeTa Ha Bbonbline CyMMbl, HO 34eCb HeT
npegmMeTa XULeHUs, a 3Ha4yuT, N CoCTaBa NPeCcTynJIeHNs, B CMbIC/1Ie «MPSAMOro»
MOLLEHHNYECTBA, HO eCTb NPOTUBOMpPaBHOE AesAHNE B CEPE BbICOKNX TEXHOIOTNN).

MpeaMeToM XULLLEEHUS MOXET OblTb KakK ABMXMMOE, TaK U HEABUXXNMOE NMYLLECTBO.
Mpn3HaK ABMXXUMOCTU NUMYLLECTBA HE MMEET 3HAYEHUS A1 YCTAHOBNEHUS XULLLEHWUS.
HekoTopble BUAbl HEABUXXNMOI0 MMYLLLECTBA MO CBOMM 06 BbEKTUBHLIM CBOWNCTBAM HEJb3S
NOXUTUTb TalHO (4OM, KBapTUpa, 3e€MeJIbHbIA YH4aCTOK), HO MOXKHO MOXUTUTb NyTEM
obmaHa, Hacunms unm yrpo3sbl. Tak, B nocaeaHee BpeMs y4aCTUINCh ClyYan XULLeHNs
NPUBaTU3NPOBAHHbIX KBapTUP. KpoMe TOoro, Kak nokasblBaeT NMpakTUKa, «HeABMXMMOE»
NMYLLECTBO B OTAE/bHbIX ClyYasix MOXKeT 6biTb 0bpaLleHo B



«ABMXKMMOE» (pa3bop 1 nepeBo3ka MHAMBUOYANIbLHOIO XWUI0ro A0Ma, CHATUE 1 YBO3
MeTaJI/INYeCKOW orpadbl CaJoBOro TOBApPULLLIECTBA, AEMOHTAX JIMHUN CBA3U UK
KOHTAKTHOIo NMpoOBO/ia Ha »XeJie3HOW Aopore, XulleHne nNaoaopoaHOro Cos 3eMNM C
4y>KOro 3eMeflbHOro y4yacTka un ap.).

IMyLiecTBO, BbICTyNnalLlee B Ka4yecTBe NnpegMeTa xuleHus, scerga obnapaetr
onpenesieHHOV 3KOHOMUYECKOW LEHHOCTbIO, KOTOpas, Kak NMpaBuJo, BbipaXKaeTcs B ero
CTOMMOCTW, LeHe. 3 3Toro cnepyeT, YTO NpeaMeToOM XULWEHUS MOTryT ObiTb TOIbKO
Takue Bewm MaTepmanbHOro Mmpa, KoTopble nepectanun 6biTb HacTbio NPUPOabI,
n3BJie4YeHbl N3 eCTeCTBEHHOIr0 COCTOSHUSA C 3aTpaTaMn Tpyda 1 NOTOMY MOTyT UMETb
NEeHeXHY0 oueHKy, obnagatoT ToBapHO-MaTepPUasibHOW LLeHHOCTbIO. [To3ToMy,
HeobXxo4MMO OT/INYaTb XULLEHME OT NPECTYMNJIEHUI 3KOOrMYEeCKOro nopsigka, rae
npeaMeT BbICTyNaeT KPUTEPMEM TaKoro pasrpaHnyeHus. B camom gene - nuweT npod.
FO. J1ANnyHOB, - NO HEKOTOPbLIM KaTeropmsam npectynsieHunn 6e3 4eTkoro ysacHeHus
CoLMasIbHO-9KOHOMMNYECKOW 1 MPaBOBOW NpUpOAbl NpegMeTa nocsaraTenbCTBa
NPaKTUYECKN HEBO3MOXKHO MPaBUJIbHO YCTAaHOBUTb TO coumanbHoe 6naro, Ha KOTopoe B
NeCTBUTENbHOCTN BblI0 HanpaBAeHO NPecTynHoe AesHune.

MIMEHHO TaKMMUN NPEeCTYNIEHUAMN SABAAIOTCA 3KOJIOrnYeckme npectynnenms. ameHeHue
COLMANbHO-3KOHOMMYECKOW CYLLIHOCTW NpeamMeTa nocsiraTesibCTBa CyLLeCTBEHHO MeHseT
IOPUONYECKYHO OKPACKy COBEPLUEHHbIX BUHOBHbIM AEWCTBUW. B 4aCcTHOCTU, N3MeHeHus B
SKOHOMUNYECKOM COAEPXKaHUN NpeaMeTa, «NepeMeLleHne» ero 3 Kateropum
NPUPOAHbIX 6OraTCTB, ECTECTBEHHbIX PECYPCOB B KATEroputo TOBapHO-MaTepUuasbHbIX
LLEHHOCTEWN MMeeT CBOUM MPaBOBbIM C/IeACTBMEM OTHECEHME COOESAHHOMO K YNCNy
npecTynaeHnn NnpoTnB COBCTBEHHOCTMU.

N3 3Toro BoiCKa3sbiBaHUA CcnenyeT UCKJIKYNTENIbHO Ba)KHOE NoJioKeHne. He aBnda0TCA
npeoMeToM XUWeHNa NPUpPoLHbIe PpecypcChbl, a TakXe rnpegMeThbl, B KOTOPble He BJIOXKEH
TPYA YenoBeka (Nnec, AUKne XXMBoTHbIE 1 pbiba B eCTeCTBEHHOM COCTOSAHUN 1 Ap.). Tak, B
c/ly4ae He3aKoHHOW A06b14m pbibbl cogesiHHOe KBannpuumnpyeTcs no cT. 256 YK PO.
PaszymeeTcs, ecnum pbiObl BbipalleHa B UICKYCCTBEHHOM BOA0OEME, TO ee HE3aKOHHa4
nobbl4a A0JIKHA pacueHUBaATbLCH Kak XULeHne.

BBuAy OTCYTCTBUS SKOHOMUYECKOIro NPM3HAaKa He MOryT pacCMaTpuUBaTbLCS B Ka4YecTBe
NMYLLLECTBA AOKYMEHTbl HEMMYLLECTBEHHOI0 XapakKTepa, a TakXXe AOKYMEHThbI, KOTopble
He ABMIATCSA HOCUTENAMU CTOMMOCTU, HO 1L NMPEeAOCTaBASOT NPaBo Ha MoJlyvyeHue
NMyLLEeCTBa (AOBEPEHHOCTb, HaKlaAHas, KBUTAHUMUA U T.4.). XULEeHNe TaKoro
NOKYMEHTA C Liesiblo Mocsiefyolero He3aKoOHHOro NMosly4eHns no HemMy Yy>Koro
NMyLLIeCTBa NpeacTaBnsieT cobon NpPUroToBieHne K MolleHHnYecTBy. Cka3aHHoe



OTHOCUTCHA N K IErUTUMALMOHHBIM 3HaKaM ()KeToOHaM, HOMepKaM U1 T.M.).
OTBETCTBEHHOCTb 3a XMUeHMNe oL MNabHbIX LOKYMEHTOB, @ TakK)Xe LWTaMrnos nam
rneyaTew, He CBsA3aHHOE C 3aBflafleHMEeM MMYLLEeCTBOM, HacTynaeT no cT. 325 YK PO.
HOKYMEHTBI, IBNAOWMECH SKBUBANIEHTOM AEHEr UM UHbIX MaTepPUaibHbIX LLEHHOCTEN
(noTepeviHble 6uneTsbl,

Ha KOTOpble NaJl BbINIPbILL, MOYTOBbLIE MAapPKW, TaJIOHbl HAa FOplOYee U CMa3oyHble
MaTepuanbl U T.4.), HAo6opoT, NpegMeToOM XULLEHNSA MOTYT ObITb.

NpeaMeToM XULLEeHUSA MOrYT ObiTb U AEeHbr1, BaNtoTHbIE LLEHHOCTU U LeHHble Bymarn.
MNon ueHHbIMK ByMaramMum NOHNMAKTCA OOKYMEHThI, yAoCToBepsoLwmne ¢ cobnogeHnem
yCTaHOBJIEHHOV (hOpPMbl 1 06A3aTeNbHbIX PEKBU3NTOB MMYLLLECTBEHHbIE MNPaBa,
ocyulecTB/IeHVe N nepefada KoTOPbIX BO3MOXHbI TOJNILKO Npu nx npenbsasneHun. C
nepepaven LueHHon BymMmarnm 4YacTHOMY UM IOPUANYECKOMY NIMLY K HEMY NepexoanT BCe
y[oCTOBEpPSeMble eto NpaBa B COBOKYMHOCTU (CT. 142 TK P®). K ueHHbIM ByMaram
OTHOCATCS: rocygapcTBeHHas obnurauns, obnvraumns, Bekcesnb, Yek, 4eN03UTHbIV U
cbeperatenbHbin cepTudurkaThl, bBaHKoBCKas cbeperaTtesibHas KHMKKa Ha
npeabsaBUTENIA, KOHOCAMEHT, akLuus,

npmBaTU3aUNOHHbIE LleHHble ByMarn, HanpuMep Bayyepsbl, N Apyrme A4OKYMEHThI,
KOTOpble 3aKOHaMMN O LEeHHbIX ByMarax nam B yCTaHOBJIEHHOM UMW MOPSAAKE OTHECEHbI K
4yncny TakoBbiX (CT. 143 TK P®). Hago nmeTb B BUAY, 4TO NPeAMETOM OKOHYEHHOr 0
XNLWEHNSA MOTrYyT BbITb TOMIbKO LiEHHbIE ByMaru Ha npeabsasUTENs. B ycnoBmnsax pblIHOYHOW
3KOHOMUKM B TOBAapHO-AeHeXXHOM obopoTe BCe B bonblwinx Mmacwtabax ncnonb3yoTca
rpa>kgaHaMu NMaacTUKOBbIE KPeAUTHbIE pacYeTHbIE KapTbl KPYMHbIX POCCUNCKMX
KoMMepYyecknx baHKoB. YKa3saHHble obe3nnyeHHble pacHeTHbIe CpeacTBa niaaTexa,
ABJIAOLLMECHA IKBMBAJIEHTOM COOTBETCTBYHOLWMNX AEHEXKHbIX CYMM, TakKXXe COCTaB/IAIT
npeaMmeT OKOHYEHHOr o XULEHUSA Yy>KOro nmyuiecTsa.

B cuny ®3 «O6 nnoteke (3as0re HEABMXXNMOCTW)» 3aKafHasa TakKXe ABNSeTCS
Pa3HOBUAHOCTbIO MMEHHOW LIleHHOW ByMarmn, XxoTa AaHHbIW AOKYMEHT A0JIXKEH ObITb
BBEOEH B rpakAaHCKuM 0bopoT He dheaepasbHbIM 3aKOHOM, a [pa’kAaHCKMM KOOEKCOM.
CnenyeT MMeTb B BUAY, YTO OTHbIHE AOMNYCKAETCHA UMOTEKa 3eMesIbHOro y4acTKa, a
apeHaHble NpaBa Ha 3eMeJbHbI Y4acTOK MOryT ObiTb NpeaMeToMm 3asiora (PegepanbHbln
3aKOH oT 5 peBpansa 2004 roga Nol-®3 «O BHECEHUN N3MEHEHUNN N OOMNOJIHEHUN B
depnepanbHbIK 3aKOH «O6 nnoTeke (3as0re HeABMXKMMOCTHN).

MNpeoMeToM XULEHNSA MOXKET ObITb TOJIbKO YY>)KO€ MMYLLLECTBO. DTOT NPU3HaK oTpakaeT
IOPUONYECKYIO XapaKTEPUCTUKY UMYLLECTBA. Yy)XKMM NpU3HaeTCs UMYLLECTBO, He



Haxoasuweecs B COOCTBEHHOCTM UM 3aKOHHOM BJlaA€HUN BUHOBHOMO. «XULLLEHME»
COBCTBEHHOr0 MMyLLEeCTBa He HapyLwaeM OTHowWeHUN cobcTBeHHOCTH. Mpn
onpenesieHHbIX YC/IOBUAX Takue AeCTBUA MOryT pacCMaTpUBaTbCA Kak CaMOyrnpaBCTBO
WA NPUrOTOBJIEHNE K MOLUEHHNYECTBY, €C/I BUHOBHbIVI UMeN HAMepeHMs NoJTyYnTb
BO3MeLlleHne 3a AKobbl yTpayeHHyo Belb. He obpa3yeT XMLWEeHNSA Takxe TanHoe
N3bATUE JINYHOIO NMYLLLECTBA, Haxoasuwerocs B obuen CoBMecTHON COBCTBEHHOCTH
cybbekTa u apyrux nuu.

YTo KacaeTCs XULWEHNS NMYLLLECTBA, N3BbATOro N3 rpakgaHckoro obopoTa
(pagonoakTMBHbIE MaTepUuanbl, opyxune, boenpunacol, B3pbiBHbIE YCTPOWCTBA,
B3pblBYaTble BelLleCcTBa, HAPKOTUYECKNe cpencTBa, NCUXOTPOrNHbIe BewecTBa), TO OHU
06pa3yoT camMoCcToATEIbHbIE COCTaBbl NPECTYMJIEHNW, OTBETCTBEHHOCTb 3a COBEPLUEHMNE
KOTOpbIX MpeaycMoTpeHa CT. CT. 221, 226, 229 YK PO.

Ba)kHeWLWNM 31eMEHTOM 3aKOHOAATENIbHOIO onpeaeneHns XULeHnus aBaseTCs
o060bLeHHasa xapakTepucTmka cnocoba genicTBUS, KoTopasa npegnofiaraeT «n3bATuE U
(nnn) obpalleHne Yy>Koro nMyLLecTBa B NoJib3y BUHOBHOIO UKW APYTUX NnL».

N3bATne Ao/MKHO BbITb HE3aKOHHbBIM. HE3aKOHHOCTb U3BATMUSA O3HA4YaeT, YTO BUHOBHbIV
He nMeeT OEeNCTBUTESIbHOro UAX NpPeanosiaraeMoro UM rnpaBa Ha U3bIMaeMoe
MMyLLecTBo. Npn 3TOM U3bATME A0JKHO NPONUCXOANTbL OAHUM U3 LLIEeCTM cnocobos,
rnepeyvYncsieHHbIX B YroJIOBHOM 3aKoHe. IX MOXKHO pa3fennTb Ha HeHaCUIbCTBEHHbIe
(Kpa>ka, MOLIEeHHNYEeCTBO, NPUCBOEHME, pacTpaTa N HEHACUJIbCTBEHHbIV rpabex) n
HaCcUbCTBEHHblEe (HaCUNbCTBEHHbIV rpabex n pasbon). Ucxoaa ns ct. 1 YK PO
NMPUMeHeHVe 3aKoHa Mo aHaorMm He AonyckKaeTcd, MO3TOMY MpU N3bATUU UMYyLLECTBa
cnocobom, He yKa3aHHbIM B 3aKOHE, COCTaB XULLEHNA OTCYTCTBYET.

Mpwn coBEPLUEHNN XNLLEHNSA NMYLLECTBO n3biMaeTca n3 obnagaHmna cobCTBEHHMKA Un
nvua, B BeOeHUU Uan noa 0XpaHow KOTOPOro oHO HaxoamTtcsa. Ecnm nmyuwecTtso no Tem
NN NHBIM MPUYNHAM Y>Ke BblObI1o N3 obnagaHna cobCTBEHHMKA, TO 3aB/lafeHne TaknM
npeomeToM He obpasyeT xuuieHnsa. HempaBoMepHoe NPUCBOEHNE HAUOEHHOW NN
C/ly4aliHO OKa3aBLUEWCS Y BUHOBHOIO Yy>KOW BELLUM BN€YET JINLb FPa>KAaHCKO-NMPaBOBYIO
OTBETCTBEHHOCTb. Haxoaswmmcsa B obnagaHnm cobCTBEHHMKA cnefyeT CYMTaTb He
TO/IbKO CreumnasbHO OXpPaHaeMoe Uan 3anepToe NMyLLLECTBO, HO U TaKoe, K KOTOpOMY
OTKPbIT AOCTYN - Ha TEPPUTOPUN NPeanpusaTns, B MOMELLEHUN YYPEXOEHUS, HA
CTPOUTEJIbHOW NJOLWAAKE UK B OPYrOM MecTe OCYLLEeCTBJIEHNA XO3WUCTBEHHOWN
neaTeNbHOCTU, Ha TPAHCMOPTHOM CPeacTBe, a TakXxe B /iloboM MecTe, roe oHo
BPEMEHHO HaxoauTcsa 6e3 npncMoTpa, ecaim 3TO UMYLLLECTBO He ABNAETCH YTPAYE€HHbIM
COBCTBEHHUKOM.



B cny4ae npucBoeHUs BBEPEHHOI0 MMYLLIECTBa BUHOBHbIV 0bpalllaeT B CBOKO MOJIb3y
NMYLLECTBO, (haKTUYECKN y)Ke Haxoasuieecs B ero obnagaHmn. OgQHakKo NnpucBoeHune
BBEPEHHOI0 MMYLLECTBa O3Ha4YaeT Nepexon OT NPaBOMEPHOro BAaAEHUS K
NPOTUBOMPABHOMY, YTO MHOrAa Ha3blBaeTCs «(popMasibHbIM NU3BATUEM».

He aBnsaeTca xuweHmnem obpalleHne B CBOK MOJIb3y UMYLLLECTBA, ele He NocTynuBLlero
B oOoHAbI cOBCTBEHHUKA. [TpUYNHEHNE NMYLLLECTBEHHOIO yuepba nyTeMm Henepegayun
OOJIKHOro (NMpecTtynHas SKOHOMUA) Npu onpeaenieHHbIX YCJI0BUAX MOXKET
KBannuumpoBaTbCa NMo cT. 165 YK PO,

N3baTme nmyliecTsa npm XmueHUn conpoBoxxgaetcsa obpaweHnemM ero BAHOBHbLIM B
CBOIO M0JIb3Y UM B NMOJIb3Y APYrUX NNL T.€. yCTaHOBNIeHUeM haKTnyeckoro obnagaHus
BELlblO, «roCnoACcTBa Hajd Belbio». [TOXUTUBLLINA NMYLLECTBO BNaAeeT, NoJb3yeTcs 1
pacrnops>XaeTcsd MMYLLLEeCTBOM KakK CBOUM COBCTBEHHbIM, OH KaK bbl CTaBUT ceb4
hakTn4eckn Ha Mmecto cobCcTBEHHUKA,HO OpNUANYeckn cobCTBEHHUKOM He CTaHOBUTCS.
Henb3a npnobpectn npaBo COBCTBEHHOCTM NPECTYMNHbIM NyTeM. [03TOMY XULLEeHNE He
BneyeT 3a cobovi yTpaTbl NOTepneBLNM NMpaBa CO6CTBEHHOCTN Ha NOXMULLLEHHYIO BELLb.

STNUM MOXXHO 0OBACHUTbL, NOYEMY B 3aKOHOAATE/IbHOM onpefesieHUN XULWeHNs
roBopuTcsa 06 obpalleHnn 4y>Koro nmyuLecTsa He B COBCTBEHHOCTb, a B MNOJ1b3y
BMHOBHOIO aun gpyrux nuy. OOQHaKo 3TO He 03Ha4YaeT, YTO XMULEeHneM criefgyeT cynTaTb
N BPEMEHHOE KOPbICTHOE MNO0JIb30BaHME Yy>KOW Bellbto. Takme OenCTBUA MOryT
KBa/IMPUUMpoBaTbCA (MPY HaM4YUN COOTBETCTBYIIOLWMX MPU3HAKOB) Mo CT. 165, 166 YK
POD.

Mo mHeHunto C.A. Ennceesa, ynotpebsieHne Npu xapakTepucTuke AessHNUS B npMMeYdaHum
K CT. 158 YK PO pasgennTtenbHOro cotsa «unm» (B CKobkax) Henb3a Npm3HaTb yAa4YHbIM.
OTo NpeanosiaraeT BO3MOXXHOCTb U3bATMA 6e3 obpalleHns B Nosb3y nam obpalleHns B
nonb3y 6e3 n3bATuA. ECam 4onyCTUTb, YTO XULLEHNE MOXKET 3aKJ/1l04aTbCs TOJIbKO B
N3BATUN YyKOro nmyulectsa 6e3 obpalleHns ero B CBOK MNOJIb3y, TO 3TO CHU3WJIO Bbl
0MNAaCHOCTb TaKoro NPecTyrnjeHns U He NO3BOJINI0 OTIPAHNYUTDL €ro OT YHUYTOXEHUS
nMyLlecTBa U APYyrnx OENCTBUN, HE Npecnenyowmnx KOpbICTHOW uenn. 1 HanpoTus,
CYMTaTb XULLEHMEM BCAKOe «obpalleHne B CBOK MNoJib3y», HE COMPSXKEHHOoEe C U3bATUEM
(n3BnevyeHmnem) Bewn n3 obnagaHma («n3 POHOOB», «M3 UMYLLLECTBEHHOW Cepbl»)
COBCTBEHHMKA, 3HAYUT YpEe3MepHO PaCUMPUTb MOHATUE «XULLLEHUE», BKJIIOYUB TyOa U
MPUCBOEHME HAaXOOKN, N HEKOTOPbIE HAapYLEeHNS rpa>KgaHCKO-NMPaBoOBbiX 0653aTeNnbCTB.

N3bsaTre Yy>Koro nmyuiecTsa n obpalleHmne ero BUHOBHbIM B CBOI MOJb3y 0ObIYHO
nponucxoasT 0AHOMOMEHTHO, COBEPLUAOTCSA 0AHMM AericTBmeM. Ecnm »xe npouecc



XVLLLEHNA NMEEeT NPOTSXKEHHOCTb BO BPEMEHM, TO MMEHHO yKa3aHue Ha obpalleHmne
MMYLLLECTBA B NMOJIb3Y BMHOBHOIO XapaKTepu3yeT MOMEHT OKOHYaHUA MpecTynaeHuns,
KOrAa BMHOBHbIV NPOTMBOMNPaBHO NpnobpeTaeT BO3MOXKHOCTb pacnopsXaTbCsa U
NOJIb30BaTbCA YY>XKUM UMYLLLECTBOM KaK CBOMM COBCTBEHHbLIM. He yTpaTnio 3HavYeHuns
MOJIOXKEHNE O TOM, 4YTO «XULEHNE CNefyeT CYNTaTb OKOHYEHHbIM, €CIN NMYLLECTBO
N3bSATO N BUHOBHbIV MMEET peasibHYl0 BO3MOXKHOCTb UM pacrops>aTbCsi MO CBOEMY
YCMOTPEHMIO NN MONIb30BaTbLCA UM». EC/IN BUHOBHbIV HEe MOAY4XS BO3MOXKHOCTM
pacnops»XaTbCA N0 CBOEMY YCMOTPEHMUIO UJIN MONb30BaTbCA U3bATHIM NMYLLLECTBOM, T.€.
He [oBeN NpecTynJieHne 40 KOHLA Mo NpuYnHaM, OT Nero He 3aBUCALLMM, Takoe
XULLEHNE HEeNb35l CYNTATb OKOHYEHHbIM,

Tak, K., TaHO MOXUTUB U3 Mara3nHa HECKOJIbKO WYy6 Ha KPYMnHyt cyMMy, Bbinl 3aMmeveH
npu BbiIxo4e U3 Mara3unHa cemagetenem U., kotopas notpeboBana BEPHYTb MOXULLEHHOE.
OaHako K. nonbITancsa CKPbITbCA C NMOXULLEHHBIM, MO gopore 6pocun ero, HO BbiN
3a4ep>XaH coTpygHmkom mununymmn. CyaebHasa konnermnsa BepxosHoro Cyna PO ykasana:
«Takum obpaszomMm, K. He nmMmesi BO3MOXKHOCTU pacnopagnTbCa NOXULEHHbIM». [pn faHHbIX
obcTosTenbCTBax €ro 4eNCTBUSA CefoBasio KBaAMpnLUMpoBaTb Kak NOKYyLLIEHNE Ha
rpabexx».

Bo3BpallueHne NOXMLLEHHOr0 UK BO3MELLEHWNE MPUYNHEHHOIO NUMYLLECTBEHHOIO Bpeaa
BMHOBHbIM MOCJ1IE TOr0, Kak XulleHune 6blJIo OKOHYEeHO, CaMo Mo cebe He yCcTpaHsaeT
COCTaBa NPecTYNJIEHUS, HO A0JIKHO YYMTbIBAaTbCS CyA0M NMPU MHAUBUAYANAN3ALNN
OTBETCTBEHHOCTM U HaKa3aHus.

Ana Npu3HaHUsA XULWEHNA OKOHYEHHBLIM He TpebyeTcs, YTOObl BUHOBHbIV (haKTUYECKU
BOCMOJ1b30BaJICS BELLbIO, HaYaJl ee 3KCMJIyaTUPOBaThb, U3BJIEK U3 HEE KaKYHO-TO BbIroay.
Ba>XHO, 4TO OH MOJTy4M TaKyl BO3MOXHOCTb, YCTAaHOBMB CBOE FOCMOACTBO Haj BELlblO.
CnepoBaTesibHO, eC/IN BUHOBHbIVI COBEPLLNA ornpeaesieHHble AeliCTBUSA, HarnpaBJ/ieHHble
Ha 3aBJlajeHNEe YY>KUM UMYLLECTBOM, MO eLle He NOoJyYn BO3MOXXHOCTM pacrnopsi>KaTbCs
3TMM MMYLLECTBOM KakK CBOUM COBCTBEHHbLIM, COESIHHOE KBaJIMPULINPYETCS KakK
NOKYyLLIEeHMe na XuuieHue. NIckloYeHne cocTaBnaoT pa3bon 1 BbIMOraTenbCcTBO, BOMPOC O
MOMEHTE OKOHYaHMSA KOTOPbIX peLlaeTcs nHave.

OnpepeneHHble TPYOHOCTM BO3HUKAIOT Ha NMPaKTUKe Npu yCTaHOBJIEHUN MOMEHTa
OKOHYaHUSA XNLLEHNSA C OXpPaHsaeMbiX 06beKTOB 1 TeppuTopuin. BepxoBHbin Cya PO B
NMOCTAHOBJIEHUAX NO KOHKPETHLIM AeflaM YKa3blBaJl, 4TO XULLEHNE HE MOXET CYMTaTbCS
OKOHYEHHbIM, MOKa UMYLLECTBO HE BbIHECEHO C TEPPUTOPUN OXPaHAEMOro obbekTa,
haxke ecnm oHo 6b1n1o 060cobs1eHO M NOAFOTOBAEHO A5 Mocsenyowero BbIHOCa Un
COCTOSAICA CrOBOpP C pabOTHNKOM OXpaHbl.



JInuo, n3bvaBLIEe MMYLLLIECTBO U CMIPATaBLUEE €ro Ha OXPAaHAEMOW TEPPUTOPUN C LIENBIO
nocnenyoLlero BbiIHoCa (BbiBO3a), B CJZly4ae BO3BPaALLEHMSA 3TOro0 MMyLLeCcTBa NO CBOEN
BOJ1€, HE MPUBIEKAETCA K YITOJIOBHON OTBETCTBEHHOCTU Ha OCHOBAHWUN MOJIOXKEHUW O
nobpoBosibHOM OTKa3e (cT. 31 YK P®). B onpegeneHnm xmueHnsa Ha3BaH N Takou
MPU3HaK 0O bEKTUBHOW CTOPOHbLI, Kak NPUYNHEHWe npecTyniaeHnem yuiepba
COBCTBEHHUKY WX MHOMY BlafdesblLly NOXULWEHHOro nmyuiecTtsa. Yuwepb coctonT B
YMEHbLUEHNN 06beMa HaIMYHOro MMyLLecTBa (MMyLLECTBEHHbIX (DOHA0B) NOTepneBLIero.

B 3aKoHe He roBOpUTCSH O KaKOW-TO MUHMMasIbHOW cymMme yuepba npu noxmuweHun. B
npuMmeYdaHmm 2 K cT. 158 YK PO 3akoHOOaTeNb BBOAUT HOBEJIJTY O 3HAYUTENbHOM yulepbe
ONA rpaXkgaHWHa: OH onpegensieTcs C y4eTOM UMYLLEeCTBEHHOr 0 NojoXKeHns
noTepnesBLUEro A1ua, HO He MOXXeT COCTaBNATb MeHee 2500 pybnelni. B To Xxe BpeMs 3TO
06CTOATENLCTBO HE UCKJIKOYAET BO3MOXKHOCTN 0CBOBOANTL OT YrOJI0BHOW
OTBETCTBEHHOCTMN IO, COBEPLUMBLLUEE XULLEHME HA MAaNIO3HAYUTESNIbHYIO CYMMY U (n1un)
Apyroe HeHaCuJbLCTBEHHOE XULeHne, HO B TOM CJly4ae, eCc/qii CTOMMOCTb NOXULLEHHOr O
HUYTOXHA N YMbICEN BUHOBHOIO He Obl1 HanpaBJ/ieH Ha U3baTNe umyllecTsa B 6onee
3Ha4YNTEeNbHOM pa3Mepe.

Pa3mep ywepba - 3TO 04HO 13 OCHOBaHUW Ang angdepeHymaLmmm oTBETCTBEHHOCTH 3a
XULEeHne, HO NPUN HaAJIMYNN COOTBETCTBYIOLMNX KBAaNUPUUMNPYIOLWMX NMPU3HAKOB. C TOYKK
3pEHNA rpakaAaHCKOro npaea yuwepb - 3To AeHeXXHoe Bblpa>KeHNne CyMMbl UMYLLLECTBA,
MOXULLEHHOW BUHOBHbLIM. KpynHbivi pa3mep yuwepba ansa scen ra. 21 YK PO cocTasnseTt
CTOMMOCTb NoxXulieHHoro nmyuiectsa 6onee 250000 pybnewn, a 0cobo KpynHbIn -
1000000 pybnen (npnMedaHune 4 K cT. 158 YK PO).

CnenyeT COrnacuTbCsA C MHEHMEM, B CUJTY KOTOPOIro 3aKOHOA4aTe b, BBOASA HOBbIN
MPU3HaK XULWEHNS, UMeN B BUAY HEOBXOAMMOCTb Y4NTbIBaTb CyObEKTUBHOE MHEHNE
CobCTBEHHMKA O TOM, NpUYNHEH Nn emy yuiepb n TpebyeT nm OH B CBA3UN C 3TUM

NPUB/IEYEHNS BUHOBHOIO K YrOJIOBHOW OTBETCTBEHHOCTU. DTO MOJIOXKEHNE
COOTBETCTBYET NOHATUIO 3HAYNTENIbHOI O yuepba, yCTaHOBNEHHOI0 B MpMMeYaHunmn 2 K
CT. 158 YK P® 1 onpenensieMoro «C y4eToM NMyLLLeCTBEHHOI 0 MOJIOXKEHUA»
rpa>k4aHuHa.

NMoMMMO yKa3aHHOro B3rnsaga cobCcTBeHHMKa Ha cyMMy yuiepba, NPpUYNHEHHOr0 eMy
xunuweHneMm, BepxoBHbivi Cyg P® yka3biBaeT, 4TO «yroJioBHas OTBETCTBEHHOCTb 3a KpPaXy
4y>)KOro MMyLlecTBa HacTynaeT He3aBUCUMO OT CTOMMOCTU (pa3Mepa) NOXULLEHHOI 0>,
€C/IN peYb He WA 0 MeJIKOM XULLLEHUN roCy0apCTBEHHOI0 nan obLwecTBEHHOro
MMyLlecTBa». 3a MeJiIKoe Xe XuUleHne rocyapCTBeHHOro uMmyulecTsa paHee Mora
MPUMEHATbLCA TOJIbKO aAMUHNCTPATUBHAA OTBETCTBEHHOCTb.



CtaTtbsa 7.27 KoAll P® ycTaHaB/MBaeT aAMUHUCTPATUBHYIO OTBETCTBEHHOCTb 3a MeJikoe
XMLEHME Y4y>KOro nmyuiecTtsa (He3aBNCUMO OT hopMbl COBCTBEHHOCTW), COBEPLLUEHHOE
nyTeMm Kpa)ku, MOLLeHHU4YeCTBa, NMPUCBOEHNA NN pacTpaThl, B BUAe WTpada B pa3Mepe
He MeHee ogHoro MPOT. lNpn 3TOM XULLEHNE HYy)KOro nMmylLecTtesa NpPrU3HaeTCad MeNKuM,
€CJIN CTOMMOCTb MOXULLEHHOI0 MMYLLLECTBa He NpeBbIllaeT 04HOr0 MUHUMaJIbHOI o
pa3mepa onJaThl TpyAa. BMecTe ¢ TeM He NCKJIDYaeTCa BO3MOXXHOCTb 0CBO6OXKAEHNS OT
YFOJIOBHOW OTBETCTBEHHOCTU 3@ HEHACWU/IbCTBEHHOE XMLUEeHne BBNAOY
MaJI03HAYNTENIbHOCTU OesAHUS.

NMpn3HaK NPOTMBOMPABHOCTU O3HAYaAET, YTO XULLEHNE OCYLLECTBNSAETCHA He TOJIbKO
cnocobom, 3anpeLleHHbIM 3aKOHOM (06beKTUBHasA NPOTUBOMNPABHOCTbL), HO U NMpK
OTCYTCTBUM Y BUHOBHOIO MpaB Ha 3TO MMYLLECTBO (CyObeKTMBHAA NPOTUBOMPABHOCTbL).
OTclona crienyeT, 4TO 3aBslafileHne NMyLLLeCTBOM, Ha KOTopoe CybbekT nMeeT npaso, He
ABNAETCA XULEHNEM, Aa)Ke eC/In OHO COBEPLUEHO OAHMM M3 cnocoboB, Ha3BaHHbLIX B CT.
158-163 YK P®. Takme oenictemsa MoryT 6biTb MPU COOTBETCTBYIOLLMX YCIOBUAX
pacueHeHbl Kak camoyrnpaBcTBo (cT. 330 YK PO).

Be3B03Me3HbIM CHUTAETCS U3bATNE NMYLLLeCcTBa 6e3 nNnpeaocTaBneHns B3aMeH
5KBMBAJIEHTHOr 0 BO3MELLEHUS AeHbramu, ApyruM MMyLLLeCTBOM, CBOUM TPYyAOM U T.A.
Ecnn B npouecce 3aBNafeHns MMYLLECTBOM COOCTBEHHMKY NPenoCTaBIAETCS
COOTBETCTBYOLLEE BO3MeLlEeHMe, TO Takne OeCTBUA Heslb3s CYHUTATh XULLEHNEM,
NMOCKOJIbKY OHU HE MPUYNHSAIOT UMYLLLIECTBEHHOI 0 yulepba (YyMeHblUeHNe MYLLECTBEHHbIX
(pOHO0B He NPONCXOAUNT).

Bo3melleHne TpyaoM OeHeXXHbIX CPeAcTB, MoJlyYeHHbIX B Ka4yecTBe 3apaboTHoW nnaThbl
NN BO3HArpaXkAeHus No AoroBopy rnoapsiaa, MoXeT NPOUCXOANTb KaK B 3aKOHHbIX
hopmMax, rak n c HapyLleHNneM yCTaHOBMIEHHOIro Nopsaka (nyTem noanora, 3aBblLEeHUA
pacLeHoK, PUKTMBHOIO 3a4MC/ieHnsa Ha paboTy noacTaBHbIX vy 1 T.4.). Camo no cebe
HapyLeHne nopsaka onsiaTbl MOXKET NoBJeYb AJ19 BUHOBHOIO YrOJIOBHYO
OTBETCTBEHHOCTb 3a A0JIKHOCTHOe 3110ynoTpebneHre nnm noasor. MockonbKy
3aBnafieHne OeHeXHbIMU CpeacTBaMM B 3TUX Cyvasx He aBnaeTca 6e3B803Me3nHbIM,
coaestHHoe He A0J/IKHO KBAa/IMMPMUMPOBATLCSA KaK XULLEHNE.

06 oTCYTCTBUN NMpU3HaKka 6€3B03Me34HOCTM MOXKHO FrOBOPUTL MPU ABYX YCJIOBUSIX: BO-
nepBbIX, BO3MELLEHNE A0/IXKHO MPONCX0ANTb OAHOBPEMEHHO C U3bATUEM UMYLLIECTBA (B
npoLecce ero n3bsTUS UIN HEMNOCPEACTBEHHO MOC/e N3bATUS, Koraa He bblsio
HaMepeHUs YKJIOHUTbLCSA OT BO3MELLEHUS); BO-BTOPbIX, BO3MeELLEeHNE A0JIKHO OblTb
MOJIHbIM (3KBMBAJIEHTHbLIM). YacTUYHOE BO3MeLleHNEe CTOUMOCTY N3BATOro MMyLLIECTBA
He 03Ha4YaeT OTCYTCTBUS COCTaBa XULLIEHUS, HO MOXKET ObITb YYTEHO NpX onpeaesieHnm



pa3mepa nocneaHero. Bonpoc o ToM, 6b1J10 M NpenocTaB/ieHHOE BO3MELLEHNE
3KBMBAJIEHTHbIM, PELlAeTCs CyA0M Ha OCHOBE aHa/lM3a KOHKPETHbIX 06CTOATENbCTB
[iena, C y4eToM B HE0OXO0AMMBbIX CJ/lyYasiX MHEHUS NOTepreBLUEro.

3aKJiloueHue

JTioboe xuueHne xapakTepmlyeTcsa NPSAMbIM YMbICJIOM U KOPbICTHOW LieS1bio. BUHOBHbIV
CO3HaeT, 4YTO B pe3y/ibTaTe ero AeVCTBUA Yy>K0e NMYLLECTBO NepexonnT B ero
obnapaHue, n xxenaet 3T10oro. OH CO3HaeT Takxe NPOTMBONPaBHbLIK 1 6e3BO3MEe3AHbIN
XapakKTep 3aBnafeHnsa nMyLecTsoM. B cogep>xaHme yMmbicia BXOAUT U CO3HaHMeE
BUHOBHbIM (DOPMbI XULLEHNS, @ B COOTBETCTBYOLWNX CydaaXx Hanm4me
KBanMuumnpyowmx ero npnsHakos. Cpeam npm3HakoB XULLLEHNSA B 3aKOHO4ATEe/IbHOM
onpenesnieHnn NpPsaMo Ha3BaHa KOPbICTHAsA Leb, YTO A0JIKHO MOJIOXKNTb KOHEL, CTapoMy
cnopy. KopbiCTHas uefb Npu XUWEHUN NpeanosaraeT cTpemaeHne obpaTtuTb
NOXULLLEHHOE YY>X0€e MMYLLLEeCTBO B CBOIO COBCTBEHHOCTb UM COBCTBEHHOCTb TPeTbero
nnua. KopbICTHas uesb B XULWEHUN peannsyeTcs Kak nojayvyeHmne hakTU4eCcKow
BO3MOXXHOCTW BNafeTb, MOJSIb30BaTbCA N pacnops»XaTbCA UMYLLECTBOM, Kak CBOUM
cobcTBeHHbIM. OWMboYHOE NpeacTaBsieHe O NPUHAAIEXXHOCTU NOXULLEHHOIO
nMyuiecTBa TOMY UM MHOMY COBCTBEHHUKY HE BAMAET Ha KBaNNPUKaLNIO XULLLEHUS.
COMHeHMsa No NoBOAY NMPU3HAHUA KOPbLICTU 0653aTeIbHbIM NPU3HAKOM XULLLEHUS Yalle
BCEro CBA3bIBAIOT C TEM, HYTO MPU «XULEHUN B MONb3Y TPETbUX ANL» 3Ta Lesib AKOObI
OTCYyTCTBYeT. Takou BbIBOJ, OCHOBbIBAETCS Ha Ype3MepHO Y3KOM MOHMMaHUN KOPbICTHOW
LeNn Kak CTpeMSIeHNN K JINYHOW Bbiroe, Ha)kmee. OaHaKo 6€CKOPBLICTHBLIX XULLEHUW He
6biBaeT. I Nnpn nepefaye nMyuwecTsa TPETbMM NMLLAM BUHOBHbIV OCYLLECTBISET CBOE
HaMepeHne HeNnpaBOMEPHO «yBENNYNTb Cchepy CBOEro MMyLecTBeHHoro obnagaHunsa».
OTCyTCTBME NMPAMOro yMbIC/1a U KOPbICTHOW LLeIN NCKJTI0YaeT KBaMpuKauunto
3aBlafjeHNSA YY)KNM UMYLLLECTBOM KaK XULLLEeHUS.

CybbekToOM XMLWEeHUS ABASAETCS BMeHseMoe hu3mnyeckoe Amuo, gocturuee
yCTaHOBJIEHHOr o Bo3pacTa. Bo3pacT, no OCTUXKEHUN KOTOPOro HacTyrnaeT yroJjloBHas
OTBETCTBEHHOCTb, HEOAMHAKOB A1 Pa3/INYHbIX (popM xueHuns. CornacHo cT. 20 YK PO
OTBETCTBEHHOCTb 3a Kpaxy, rpabex, pa3zbon (paBHO Kak 1 Mo CT. 166 n 4. 2 cT. 167 YK
P®) HacTynaeT ¢ 14 neT, a 3a MOLWEHHNYEeCTBO, MPUCBOEHME U pacTpaTy (a Takxe 3a
WHble NPecTyrnJeHna NpoTnUB COBCTBEHHOCTU) - € 16 neT.

YcTaHOBNEeHNEe OTBETCTBEHHOCTU 3a Kpaxxy, rpabexx, pa3bon He C WecTHaauaTu, a C
YyeTblpHaZLATK NeT CBA3aHO C pSAOM 06CTOATENbCTB. Bo-nepBbiX, paccMaTpuBaeMble



XVLLLEHNSA, KaK BUA NPeCcTynJieHns, CerogHsa AOBOJIbHO LUMPOKO pacnpoCTpaHeHbl cpeamn
HECOBEPLUEHHONETHUX, B CUJTY YEro Nx COBOKYMHbIV 06bem

npencrTaBnseT 3Ha4YMTEsIbHYO OMacHOCTb And obuwecTBa. Bo-BTOpbIX, coUnanbHas
onacHocCTb rpabexxa, Kpaku, pa3bos NOHSATHa HECOBEPLUEHHOIETHEMY, AOCTUTLLEMY
yeTblpHagUaTUAeTHEro Bo3pacTa, clefoBaTesibHO, OH B MOJIHOW Mepe OCO3HaeT
HeobXxoaAMMOCTb BO3AEP)XaHUS OT NX COBepLUEHNS. B-TpeTbux, 0TBETCTBEHHOCTD 3a
OaHHble MPecTynJeHns, HacTynatoLwas B YeTblpHaAUaTb 1I€T OPUEHTUPOBAHA Ha
npepynpexaeHune 6onee cepbe3HbIX NPECTYN/IEHUN CO CTOPOHbI HECOBEPLLUEHHONETHUX,
KOTOpble MOryT ObiTb COBEpPLUEHbI, €C/IN CBOEBPEMEHHO HE OCTAaHOBUTb UX B CTPEMJIEHUN
0b0oraTnTbCS NyTEM COBEPLUEHUSA XULLEHNS, B 3TOM CJ/ly4ae OHM MOryT NOCTENEHHO
OKa3aTbCH 3aBMCUMbIMUK OT MPECTYMNHOro Mrupa. BmecTte ¢ TeM Kpaxa, rpabex, pasbon
COBEpLUAKTCA U MasloNIETHUMUN NnuaMu, He 4OCTUrWMMK BO3pacTa YeTblipHaguaTb neT. B
3TOM CJlyHae NMoAKJYaeTCa rpa>KaaHCKOo-NpaBoBas N UHble (KpoMe yroJlI0BHOW) BUAbI
OTBETCTBEHHOCTU. Takmm 0b6pa3oM, poLaoBbIM N BUOOBbIM OO bEKTOM XULLEHUN SABNSETCH
cobcTBEeHHOCTb. HenocpencTBeHHbIM 06 BHEKTOM XULLLEHUS NMPU3HaeTCcs COBCTBEHHOCTb
KOHKPETHOro nua, Ha KOTOPYH OCYLLECTBJIEHO NMPECTYMNHOEe NMocsaAraTenbCTBO.

XuuweHne - 3TO BCerga nMyLlecTBeHHoe npectynneHue. NMMywecTBo Kak npegmeT
XNLWEHNSA - 3TO BELLW, OEHbIM, LEeHHble BymMarn n gpyrue npeameTbl MaTepuaibHOro
Munpa, obnagarmowme CTOMMOCTbIO, MO NOBOAY KOTOPbIX CYLLECTBYIOT OTHOLUEHMNSA
COBCTBEHHOCTUN, HapyLlaeMblie NpecTynjaeHnem. BaXXxHeULWnm 371eMEHTOM
3aKOHOZATEeNIbHOro onpeaeneHns xuweHns aensetcs obobuieHHaa xapakTepucTumKa
crnocoba aencTBus, KOTopas npeanosiaraeT «u3baTne u (nnm) obpalleHne 4y»xoro
MMYLLIECTBA B NOJIb3y BUHOBHOIO WM ApYyrux anux». N3bAaTre OO/HKHO ObiTb HE3aKOHHbIM.
N3baTme nmyuiecTtsa npm XmueHUm conpoBoxxgaetcs obpaweHnemM ero BUHOBHbLIM B
CBOIO M0JIb3y UM B NMOJIb3Y APYrUX NNL, T.€. yCTaHOBNEHMEM (paKTudeckoro obnagaHms
BELUbHO.

B onpeneneHnmn xXmiieHns HasBaH U Takou Npu3Hak 06 beKTUBHOV CTOPOHbI, Kak
npUYNHEHWe npecTynaeHnem yuiepba cobCTBEHHUKY UM UHOMY BRafesbLy
NOXULLEHHOrO UMyLLecTBa. Mpu3Hak NPOTMBOMNPABHOCTM O3HAYaeT, YTO XULLeHne
OCyLLeCTB/SIeTCSA He TOJIbKO criocobom, 3anpeLteHHbIM 3aKOHOM (06beKTUBHAS
NPOTMBOMNPABHOCTL), HO U NPU OTCYTCTBMN Y BUHOBHOIO NpPaB Ha 3TO UMYLLLECTBO
(cybbekTMBHaA NPOTUBOMPABHOCTD).
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