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BBenenue

®duocodckoe yuenue I'eopra Bunmbrensma @punpuxa I'erens (1770-1831
IT.) TPEACTaBisgeT COOON BBICHIYIO CTYHNEHb B Pa3BUTHUU KJIACCHUYECKOTO
HEMELIKOTO HJIeau3Ma.

HcxoqapiM  METOJOJOTHYECKUM  MPHUHIMIIOM €r0  JOKTPUHBI  SIBISUIOCH
MOJIOKEHUE O TOM, YTO UCTUHHOE (20COJIFOTHOE) 3HAHUE MOKET OBITh JIOCTUTHYTO
JUIIb B paMKax (UIOCOPCKON CUCTEMBI, PACKPBIBAIOIIEH COAEPHKAHUE BCS CBOUX
KaTeropuil M MOHATHUM B HMX JIOTUYECKOM B3auMOCBS3M LlenocTHOCTh Takou
CUCTEMBbI TpHU3BaH ObUIa OOECNEYUTh [HAJEKTUKA - METOJl MCCIEI0BaHUsA
CTPYKTYPBI TEOPETUUECKIX MOHITHIA U TIEPEX0I0B MEKYy HUMHU.

['erenp co3man rpaHauo3Hy0 GUIOCOPCKYIO CUCTEMY, KOTOpasi OXBaTblBajla
BCIO COBOKYITHOCTh TEOPETHUECKHX 3HAHWUN TOTO BpeMeHHU. OCHOBHBIMU YaCTSIMH
rereiaeBckoi pumocouu SBISIFOTCS: JOTHKa, (umocodust mpupoasl u dhusocodust
nyxa. Kaxmas ©3 HHUX B CBOIO O4Yepelb JIEJTUTCS HAa HECKOJbKO YUYEHUH.
['ocynapcTBO U npaBo OBLIIM OTHECEHBI TEOPETUKOM K MpEeAMETY (pritocopuu ayxa.
[Tocneansist ocBemlaeT pa3BUTHUsS CO3HAHHS 4YeJIOBEKa, HAYMHAS C MPOCTEHIINX
dbopM BOCTIpUATHS MUPA U KOHYAS BBICIIMMU MPOSIBICHUSIMU pa3yma.

[Ipu sTOoM mpaBo M rocyAapcTBO (uiiocod paccmaTpuBal B yYEHHH OO0
00BbeKTUBHOM nyxe. [lonmuTuko — npaBoBasi JOKTpUHa ['eresns A0 cux mop ocraercs
IPEeIMETOM TPUCTAIBHOTO BHUMAaHUSA, 00CYKICHUS, TUCKYCCHI CPEIH YUEHBIX —
IOPUCTOB.

[lenb paboThl — paccMoTpeTh dustocoduro npasa I'erens.

Hcxons u3 mocTaBIeHHOM 1eNd, ObLIIM PELEHbI CIEAYIOIINE 3aJaun:

- m3yuuTh (punocoduro mpasa ['erens;

- IaTh XapaKTepUcTUKy pusiocopckomy yuenuto ['erenst o rocynapcrse.



1. O6mas xapakrepucTuka ¢puiocopuu npasa I'eresns

«®unocodus npasa» 'erens (1770-1831) - ogHa u3 Hanbonee 3HAMEHUTBIX
paboT BO BCel MCTOPHUM IPABOBOM, MOJUTHYECKOW M coluaibHON MbIciu. OHa
3aMETHO BBIJIESETCS JaXKe B UICTOPUUECKOM Py TaKUX KJIACCUUECKUX TPYJOB IO
MOJINTUYECKOW U TpaBoBoil (mmocoduu, kak «l'ocymapcTtBo» u «3aKOHBD»
[Inatona, «I[lomutuka» Apucrorens, «O rocynapcree» u «O 3akoHax» LluuepoHna,
«l'ocynapp» MakuaBennu, «JleBuadan» ['000ca, «llomuTnueckuit TpakTaT»
CrnmHo3bl, «O myxe 3akoHOB» MoHTeckbe, «O0 o0mecTBeHHOM J10oroBope» Pycco,
«Meraduznueckre Hadana ydeHus o mpase» Kanrta, «OCHOBBI €CTECTBEHHOIO
npaBa» Ouxre U T.A.

[Tocnemytomias - BIUVIOTh 10 COBPEMEHHOCTH - UCTOpUYECKAs CyJb0a 3TOTO
rereJeBCKOro  MNpOM3BEACHUS  yOeIUTeNbHO  MNPOAEMOHCTPUpOBAA  €r0
Henpexojsniee 3HaueHue.«Punocopuss mpaBa» NPEACTaBISIET COOOH CHHTE3
bunocockux v MOTUTUKO-TIPABOBBIX UCCIIEIOBaHUM [ erens Ha MPOTSHKEHUH psiia
necstuietuii.  Bompocel  o0miectBa,  MOJMUTHKM, TOCYAAapCcTBa,  IpaBa,
3aKOHOAATENbCTBA IOCTOSIHHO TMpuBJIeKanu BHuUManue [erems. VYxe B
cryneHueckue roabl (1788-1793) oOH 3aHAT TBOPYECKHMM OCBOEHHUEM H
OCMBICIICHUEM JOCTMIKEHHW NPEALIECTBYIOEH TNOJATHYECKOM U IPaBOBOM
¢bunocodbun (u mpexne Bcero B3rsgoB Ilmarona, Apucrorens, Pycco, Kanra,
npeacraBuTenield (paHiry3ckoro u Hemeukoro IIpocBerienus), U”TOrOB BCEMUPHOM
MOJIUTUYECKOW HCTOPUU (UCTOPUM M 3HAYEHUS] AHTUYHOrO TIOJIMCA, CBSI3EH
XPUCTUAHCTBA U TOCYJApPCTBA, UACH U pe3yabTaTOB (PPaHIly3CKOWU PEBOJIOLNU U T.
J.) DTO HAIIO OTPa)KEHUE B TAKUX €ro paHHHUX padoTtax, kak «Hapoanas penurus
u xpuctuanctBo» (1792-1795), «I1o3uTUBHOCTh XpUCTUAHCKOM penurum» (1795-
1796), nmucema k lllemnmunry (bepHckuit nepuon), «IlepBas mporpaMma CUCTEMBI
HeMerkoro uaeanuzmay» (1796), «O BHyTpeHHUX OTHOLIEHUSIX B Broprembepre»
(1798) u np.

bosbiioe BausHue Ha B3riaasbl [erens okaszana dpaHiuy3ckas peBOJIIOLHUS -

IIABHOE BCEMHPHO-HCTOPHUYECKOE COOBITHE TOM 3moXu. AHTH(GEOANbHBIN |
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AHTUJIECIIOTUYECKUIN XapaKTep 3TOW PEeBOJIIOLMU, €€ MepBble maru, uaen 1789 r.
BBI3BAJIM BOCTOPI M BoOcXulleHue Mmosojoro ['erens. Bmecte ¢ Tem aisi HEro
XapaKTEPHO YK€ B 3TU T'OJIbl PE3KO OTPULATEIBHOE OTHOILIECHHUE K MOCIEAYIOIIHUM
sTamaMm pa3BUTHS (PaAHILy3CKOW PEBOJIONUU, K SKOOMHCKOMY Teppopy. Takoii
noAXoJl K (paHIy3CKOH PEBOJIIOIMU B TPUHILIUIE XapakTepeH s [erens u B
MOCJIETYIOLIUE TOBI.

CymiectBeHHOE 3HaueHHe s (OPMHUPOBAHUS TErelIeBCKOM KOHIIEHIIUU
¢unocopun mnpaBa uMeNH Kak coaepxkamuecs B «DEHOMEHOJIOTMH JayXay
MIOJIOKEHUSI O POJIM U MECTE TMOHSATHSA B METOJIOJIOTHH TerelieBcKoi (umocodum,
Tak u pa3Butue ux B «Hayxke morukm» (1812-1816), rae cogepxutcsi 000CHOBaHUE
JIMATIEKTUKA B Kauye€CTBE YHUBEPCAIBHOTO W a0COIIOTHOrO METOoAa IMO3HAHWUS,
pacKpbIBaeTCsl JIOTMKA CIHEKYJATUBHOIO MOAXOJa B BHJAE JUAJIECKTHYECKOIO
MOCTHKEHUSI TIPOTHBOIOJIOKHOCTE B WX €IWHCTBE, OCBEIAETCS IPOIECC
JUATEKTUYECKOrO0  JBIDKEHUS  TOHSTHSA, €ro HMMAaHEHTHOIO  Pa3BUTHA,
BOCXOXJICHUSI OT aOCTPAKTHOTO K KOHKPETHOMY U T. J.7DTH METOJO0JIOTMYECKHE
MOJIOKEHUS JIe)KaT B OCHOBE TErelIeBCKOM pa3paOOTKW MOHSTUS IMpaBa B paMKax
dbunocodpun mpaBa Kak COCTAaBHOM YacTu (PuIocoPCKOW CHCTEeMBI M O0COOOM
bunocod ko TUCITUTITUHBI.

Paznuynbie nekunoHHble BapuaHThl priiocodun mpasa ['erenst coOXpaHUINCh
B 3alMCsSIX CTYJIEHTOB, Korjga B KadecTBe mpodeccopa ['eitnenbOeprckoro
yHuBepcuteta B 1817/18 rony ¢uiocod mpouen Kypc JNeKUHil Moja Ha3BaHUEM
«EcTecTBeHHOE MpaBO M HayKa O rocylapcTBe», a ¢ mepexogom B 1818 r. B
bepnauHckuii  yHUBEpPCUTET  YWTal  Kypc  JIEKIMH  1MOJ  pa3IUYHBIMU
HauMEHOBaHUAMU: «OCHOBaHUS €CTECTBEHHOI'O IMpaBa M HAYKH O TrOCYJIapCTBEY,
«EctecTBeHHOE U TOCyJapCTBEHHOE TpaBo wuiu Guimocodus mpaBay Ha
NPOTSKEHUU psifia JIeT 10 KOHIAa >Ku3HU. Kak «pyKOBOJCTBO K JICKIUSM IIO
¢dbunocodpuu npasa» ['erenp xapakrepusyer u camy «dDunocoduro npasay - UTOT

MHOTI'OJICTHHX HCYCTAHHBIX HCCJ’IGI[OBaHI/IIjL



duiocodcko-npaBoBasi mpodIeMaTHKa OCTaeTCs B IIeHTpe BHUMaHUs [ eremns
u nocne BeixoAa B cBeT «®Punocoduu mpasay. OO 3TOM CBHUIETEILCTBYIOT €T0
3aMETKH K TEKCTY W3/IaHHOW KHUTH, JICKIMU MO JaHHOMY MPEaMETy, MOCIEIHSIS
Obuta mpountana 11 nHosOps 1831 r., T. e. 3a Tpu mHS 70 cMmepTH usocoda,
KoTopasi mocienoBaia 14 wHosOps 1831 r. Muorue mpobiemsl ¢uiaocodcko-
MIPaBOBOTO MPOQMIISI OCBEMIAINCH | ereneM 1 B psije APYyTruX JICKITMOHHBIX KYPCOB,
B YaCTHOCTH B JICKIUSX 110 UCTOPUHU (PUiIocoduu, 3CTeTUKe, Priiocopuu peauruu
u punocodun uctopun. [IpumeyaTenbHo, 4TO BCS BCEMUPHAsE UCTOPHUS TPAKTYETCs
uM 1o (uI0codCKO-TIPABOBBIM YIJIOM 3PEHHSI - KaK IMPOTPECC B CO3HAHHUH
CBOOO/IbI U €€ 00BEKTUBAIIMHU B MOJIUTUKO-TIPABOBBIX (POpMaxX U MHCTUTYTaX.

Jns croitkoro wuHTepeca l'erenss K MNOJUTUKO-TIPABOBOM MpoOeMaTHKe
BeCbMa 3HAMEHATEIbHO, YTO W TIEpPBOE COUYMHEHHE (Quiocoda M MOCIEAHEE
-«Anrnuiickuii 6w o pedopme 1831 r.» OBUIM MOCBSIIEHBI MOJUTUYECKOM
teMmatuke. B «®unocodun mpaBa» B KOHIIENTYaTbHO-KOHIIEHTPUPOBAHHOHN (popme
OTpaXX€Hbl JOCTXKEHHUs TerejaeBckod ¢uiocodckoil MbIciu B 00JacTH
COIMAIBHBIX, MTOJTUTHYECKUX U MPABOBBIX MPOOJIEM, CHIIbHBIE U CIa0ble MOMEHTHI
€ro JUAJICKTUKU B 00JIACTU MTOJTUTHKH.

«Dunocodust mpaBay, NPENCTABIAIOMAs COOOH, COTJacCHO TerejIeBCKON
KOHLENUNH, QUIOCOPCKYI0 HayKy O MpaBe, SBISETCS «4acTblo Quuiocopum», a
MMEHHO TOW 4acThIO, KOTOpast MPUHAUICKUT HustocoPpun 00bEKTUBHOTO TyXa.

B «®unocodpuu mnpaBay Kak COCTaBHOM YaCTH CHUCTEMbI TeETeJIeBCKOU
bunocodpun  pa3BuTHE OOBEKTUBHOTO JyXa JIa€TCA Yepe3  PaCKpBITHE
JTUATIEKTUYECKOTO JIBIJKEHUSI TIOHSTHS IpaBa OT €ro aOCTpakTHBIX (GopMm [0
KOHKPETHBIX - OT a0CTPAaKTHOTO MpaBa K MOPaJIbHOCTH, a 3aT€M K HPaBCTBEHHOCTH

(cembe, rpakIaHCKOMY OOIIECTBY U TOCYIaPCTBY).



2. ®duaocopus npasa I'eresisi: cOBpeMeHHOCTH

B 1947 r. Bema B cBer pabota A. A. IIMOHTKOBCKOro «YTOJOBHO-
npaBoBasi Teopus ['erens B CBSI3W C €ro YYEHHUEM O MPABE U FOCYAAPCTBE». XOTs
ATO MPOMU3BEACHHUE, ECTECTBEHHO, HE CBOOOJIHO OT Psifia PACHPOCTPAHEHHBIX B TE
roJibl OJTHOCTOPOHHUX U OIIMOOYHBIX MOJOKEHUU (O TEereieBCKOM YYEHUU Kak
«ApUCTOKPATUYECKON PEAKIMN», allOJIOTUM BOWHBI U KOJIOHHAJIBHOW MOJIUTUKH, O
MOJIMTUYECKON PEAKIIMOHHOCTH M KOHTPPEBOIIOIMOHHOM CYIIHOCTH BO33PEHUM
['erens u T. 11.), OIHAKO IIEHHASI CTOPOHA €r0 COCTOsIIA B COJAEPKATEIHLHOM aHaIU3e
JEUCTBUTEIBHBIX MpoOJeM TereiaeBckod ¢umocopuu mpaBa B HX KOHKPETHO-
HUCTOPUYECKOU MTEPCIIEKTUBE.

Bo BTOpOii monoBune 50-X TOJ0B MOABISETCS Psl MyOIUKaIHid, B KOTOPBIX
OBLIM MOJIBEPTHYTHI KPUTHKE MMEBIIHNE MECTO paHee OMMUOKU U HEAOCTATKU MPH
OCBEIICHUH B3TJSOB KIIACCUKOB HEMENKol ¢uiaocohun, B TOM YHUCIE
I'erena82.Kpuruka U MIPEOJ0JICHHE OIKOOYHOMN bopmybl 00
«apUCTOKPATUYECKON pPEaKUMW», HEBEPHOW MO CYIIECTBY M BPEIHOW Kak
oOmieo0s3aTeNbHasl yCTAHOBKA, OJIATOTBOPHO CKa3aJMCh Ha BCEM COBETCKOM
rerejeBe/ICHUd W TMO3BOJWIM OT a0CTPAaKTHBIX OIICHOK U XapaKTepUCTUK, HE
ONMPABIINXCS HA KOHKPETHBIN CONEPKATEIbHBIN aHAIU3 y4eHus |'erens, nepentu
K COOCTBEHHO HMCCIIEIOBATEIHCKOM paboTe B TaHHOW MIPEeIMETHON 00JIacTH.

JIns COBpeMEHHBIX HCCIEAOBAHUNM XapaKTEpPHBI YTIIyOJICHHBIM HHTEpeC K
METOI0JIOTHYECKUM mpobieMaMm (rtocoduu ['erens, TecHast CBA3b C aKTyaJIbHOU
TEMaTUKOW COBpPEMEHHON (Quiocodhun W IOPUCIPYJEHLUU, C PpPEaTbHBIMU
COIUATBbHO-TIOIUTUYECKUMHA U HUJICOJOTUYECKUMHU SIBJICHUSIMU COBPEMEHHOCTH.
3aMeTHBIN POCT YJIETHLHOTO Beca MPOOJIEMATUKHU MOJUTUKO-TIPABOBOTO XapakTepa
BO BCEM COBPEMEHHOM MHPOBOM TIE€reeBEJCHUH CTUMYJIHPOBAI KaK pPAa3BUTHE
IOpUJIMYECKOTO TeresieBe/ICHUsI, TaK U YCUJIIEHUE BHUMAHUS COBETCKUX (Puiocodon
K MOJIMTUYECKHUM, ITPABOBBIM, TUYECKUM acleKTaM rereneckoro yuenusn83.[40]B
COBETCKOM HAay4yHOH JIMTEpaType B MOCIECAHHUE JECITUICTHS CTAaBWIUCH BOMPOCHI

MOJINTUYECKON XapPaKTEPUCTUKU TEreJICBCKOTO YYEHHS, ero (OpMHUPOBAHUS H
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pa3BUTHS, MPOBOAWIICA aHAIM3 COOTHOIIeHHs Quiocobun mpaBa lerems c
MapKCUCTCKOW TEOpUEN roCy1apCcTBa U NpaBa, UCCIEI0BAIICA PAJl KapAHNHAIbHBIX B
METOJIOJIOTUYECKOM M HACHHO-TIOJUTHUYECKOM IUIAHE TErelIeBCKUX KOHUEHIUN
(IMYHOCTH M TOCYAAPCTBO, OOIIECTBO M TOCYJapCTBO, AMAICKTHKAa MpaBa H
MOJIMTUKHA, KOHCTUTYIIMOHAJIM3M, Pa3/eICHUE BJIacTEed W MPaBOBOE T'OCYJapCTBO,
BOJISL U IPAaBO, CBOOO/1a - MPABO - 3aKOH, MOPAJIb - HPABCTBEHHOCTH - IIPaBO, BOMHA
U MUD), a TAaK)Ke OCBENIAIach crienn(rKka MecTa U pojiu rereyieBckoit ¢punocoduu B
HUCTOPUU MOJUTUYECKUX U MPABOBBIX YUECHUM, MPOBOAWICS KPUTUUYECKHUI pa3doop
VMCTOPUH TETeIIbSIHCTBA U COBPEMEHHOI'O COCTOSIHUS 3aIIaIHOTO TETeNIEBEICHUS U
T.J.

3HAYUTENBHYIO POJb B 00OTAIIEHUA UCTOYHHUKOBOW OCHOBBI MCCJI€0OBaHUMN
¢bunocodcko-paBoOBbIX BO33peHUI [erens chirpanu MepeBoj W H3JAaHHE Ha
PYCCKOM SI3bIKE PsijJia MOJIUTUKO-TIPABOBBIX padoT ['erens.

Hexkotopsie COBMECTHBIE WCCIIENOBAHUS W ITyOJHMKAIlMW, OXBATHIBAIOIIHEC
npoOnemMaTuky  (GuiIocopCcKo-nmpaBoOBOrO0  XapakTrepa, ObLUIM  OCYIIECTBICHBI
rerenesegamu CCCP u I'J1P.

Wznanne «®Punocodun mpaBay lerems, mepeBoj W MyOIMKalUsg HOBBIX
HMCTOYHUKOB BIIEPBbIE Ha PYCCKOM SI3bIKE€ 10 TereyieBckoil  dumocoduu
rocyJlapcTBa M IpaBa HE TOJbKO OYyIyT COJIEUCTBOBATH YINIYOJIEHUIO HAyUHBIX
pa3pabOTOK TMOJUTUKO-TIPABOBBIX ACHEKTOB TBOPYECKOTO HACIEAMS BEIMKOTO
HEMEIIKOT'O MBICTUTENSA-AUATICKTUKA, HO U, HECOMHEHHO, OKaXyT OJIarOTBOPHOE
BO3JICHICTBHE W HA COBPEMEHHBIE MCCJENAOBaHMs B obiactu ¢uiocodpun Tpasa,
TEOpUM TOCYAApCTBa W TpaBa, MOJUTOJOTUHU, OOIIEH W MPaBOBOM COILMOJIOTHH,

9TUKHU U piAJda APYTIUX HAYUHBIX OUCHUIIINH.



3akJoueHue

dunocodcko-nmpaBoBoe yueHue ['erens oxazajio OrpoMHOE BIMSIHUE Ha
HOCIEAYIOUYI0 UCTOPHUIO MOJUTHKO-IIPaBOBOW MbIciu. ['ereneBckas ¢unocodus
JlaBajia IOBOJIbHO IIUPOKUN MPOCTOP JJisi OOOCHOBAHMS KaK KOHCEPBAaTUBHBIX, TaK
Y KPUTHUYECKHUX OMMO3MIMOHHBIX BO33peHU. B cBoeM yueHuu ['erenb paccMoTpen
UJCI0 rOCyAapcTBa W IpaBa, CUMTAs 3aJayell HayKu O MPAaBE U TOCYJapCTBE HE
pa3paboTKy MpEACTaBIECHUN O JOJKHOM pPa3yMHOM IIpaB€ W TOCYJapcTBE, a
HAaXO0XJCHUU PA3yMHOI0 B CaMOW JI€MCTBUTEIBHOCTH. [ereiap He CTpeMuics
MIPOTUBOIIOCTABUTh CBOM MOJMTHUYECKUN HIE€ANT NEHCTBUTEIBHOCTH, @ CTPEMUIICS
HAWTHU Pa3yMHOCTh B CAMOM JIEMCTBUTEIBHOCTH; OTCIOJIa MPU3bIB K TPUMHUPEHUIO C
CaMOM JEHCTBUTEIILHOCTBIO, OTKA3 OT IIOCTPOEHHUS IOJKHOIO Pa3yMHOIO IIpaBa U
rocyJ1apCTBa U CTPEMIJICHHE OINPABAATh KaK PA3yMHOE CYIIECTBYIOIIIEE.

I'erenp mnepBbIM pa3nvyaeT TPAKIAHCKOE OOIIECTBO U IMOJUTHYECKOE
roCyJapCTBO, TPAKTysl TPa)kJAAHCKOE OOIIECTBO, KaK OIMOCPEIOBAHHAS TPYIOM,
cucTeMa MOTpPeOHOCTEN MOKOALIAsCS Ha TOCHOACTBE YAaCTHOW COOCTBEHHOCTH H
BceoOmIeM GpopMaibHOM paBeHCTBE. Takke pa3fessieT COCIOBHS U MOApa3/eiseT
MOJIMTUYECKOE FOCYIapCTBO HA TP BIIACTH.

I'ereny B IlpeaucinoBun k «®Punocodpuu mpasa», TOBOpPS O TOM, UTO
bunocodust cnocoOHa MCKIIOYUTEIBHO TMOHATh, HO HE OMOJIOJUTH HEKYIO
yCTapeBIlLy0 (OpMY JKU3HHU, YXOJAIIYIO B MPOILIOE COBPEMEHHOCTh, CPABHUBAET
CBO10 (mirocoduro ¢ coBoii MHHEPBBI, HAUMHAIOMICH ITOJET HCKIIOUYHUTEIBHO C
HacTymieHueMm cymepek. 1o mpomiectBuu Oosiee MmoyTopa BEKOB IMOCJE Haudasa
CBOero mojera 3Ta NTUIA, OMBIIASCA B CWIKAX Pa3jU4HbIX HHTEpIpETalUil U
rOpeBIlIas B OrHE HEYracarolled KpPUTHKHU, IPEACTACT YK€ B BHUIE HE COBBI
MuHepBbl, a ckopee nTulbl @eHnkc. OHa nepexunsaa MHOTO CyMEpPEK U pacCBETOB,
npuoOpeTast BCe HOBBIA M HOBBIA 00JUK. ["amepest naHHBIX OOJIMKOB OOLIMPHA, HO
HE MCuUeplaHa, MOCKOJIbKY >KM3Hb IerejieBCKoi (uiaocopuu mpaBa - B OLEHKaX,
UHTEPHPETAlUsIX M HHBIX MHOTOOOpa3HBIX CBS3SIX C COBPEMEHHOCTBIO -

Ipoao0JIZKACTCA.
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