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BBepeHue

DKOHOMMYECKas B3aMMO3aBUCUMOCTb FOCYAapPCTB OfHa N3 CaMbIX XapaKTEPHbIX YepT
COBPEMEHHOro Mupa. AKTUBHOE y4aCTUe NMHOCTPaHHbIX NHBECTULMA B IKOHOMUKE
Pa3JINYHbIX CTPaH, Pa3BUTME MPOMbILIIEHHOI0 N HAaY4YHO-TEXHMYECKOro COTPYyAHNYEeCTBa
AenaeT BO3MOXHbIM MeXAYyHapoaHOe NCNOoJIb30BaHNE MH(OPMALMOHHBLIX OaHHbIX,
LOCTVXKEHUI HayKN, TEXHUKN U KyNbTypbl. TakKoe pa3BUTUE N NPUBESO K
BO3HWUKHOBEHMNIO MEXAYHapOAHOIr0 YaCTHOro npaBa, KOTOPOe M NMPU3BaHO peryanmpoBaTh
NMYLLLECTBEHHbIE OTHOLLUEHNSA B MeXAYHAapOAHOM 060poTe 1 CBA3aHHbIE C HUMMU
HEeNMYLLEeCTBEHHbIE OTHOLWEHNSA (HanpuMep, B 061aCTN aBTOPCKOr0 U MaTEHTHOI0
npaBa). CybbekTbl MEXAYHAPOAHOr0 YaCTHOIr0 NpaBa - 3TO YYaCTHUKN FPaKgaHCKMX
NMPaBOOTHOLLEHW, B KOTOPbIX MPUCYTCTBYET «MHOCTPAHHbIN 3/1eMeHT». Moa
«NHOCTPAHHbIM 3JIEMEHTOM» MOHUMAIOTCHA TaKNe UMYLLLECTBEHHbIE OTHOLLEHUS, B
KOTOPbIX €CTb O4HO N3 CrieayWmnX YyCNoBun: CybbekT nmeeT MHOCTPaHHOE NoALaHCTBO;
cybbekTbl NpuHagnexaT 0O4HOMY roCyfAapcTBy, @ 06bEeKT 3arpaHunLen; BOSHUKHOBEHME,
N3MEHEHNEe NN NpeKpaLLleHe OTHOLWEHN, CBA3AHHbIX C IOPUANYECKMM (PaKTOM,
MMEIOLLMM MeCTO 3a rpaHuuen. K yncny cybbekToB MeXXAYyHapoAHOro 4YacTHOro npaea
oTHOCATCS: )Pu3nyeckne nuua - T.e. rpakgaHe, nmua 6e3 rpa>kgaHCcTBa - anaTpuabl,
WHOCTPaHHbIe rpakaaHe, nmua, UMelLmne ABONHOE rpaXkaaHCTBo - bunaTpuasbl;
JlOpunamnyveckme nuua (rocyfapCTBEHHbIE OpraHmM3aumnm, YacTHble PUPMbI, NPeanpuaTuS,
Hay4HO - UCcnefoBaTeNbCKNE N NHbIE OpraHusaunm); )focypapcTsea; )Haumm n Hapoabl,
boplowmecs 3a ceobony M HE3aBUCMMOCTb, U Co3aaHNe cOBCTBEHHOM
rocy4apCTBEHHOCTU B IMLLE CBOMX PYKOBOAALLMX OpraHoB (Hanpumep, OpraHn3auuns
OcBoboxxaeHuns ManecTuHbl); )MexxagyHapoaHble MeXnpaBUTEIbCTBEHHbIE OpraHn3aunuy;
)focynapcTtBeHHO-Noa0bHbIe obpa3oBaHus, ABagOLLNECH CyDbeKTaMn MeXAyHapo4HOro
ny6anyYHoro npasa (Hanpumep, BOJibHblEe FOPoAa U pe3naeHUNs riasbl PUMCKON
KaTOJIMYeCKOM LLepKBU - BaTunkaH). dusnyveckme n opnanyeckme nmua, Kak cybbekThbl
MEeXXAYHapOAHOro 4YaCTHOro NpaBa ABAATCHA y4aCTHUKaMM MPaBOOTHOLLUEHWA MO
MeXXOyHapoOHOMY YaCTHOMY MpaBy HE3aBMCMMO OT TOro, KTO SIBISIeTCS OPYroW
CTOPOHOW B NPaBOOTHOLLEHUN. YTO KacaeTcs ApYrmx Cy6 bekToB, TO OHU BXOOAT B COCTaB
NMPaBOOTHOLLUEHWI, PEryINPYEMbIX MEXAYHAPOAHbLIM YaCTHbIM NPaBOM, TOJIbKO TOr4a,
Korga 6yneT BbIMNOJIHEHO C/liedytoLlee yC/I0BMUE: KOHTPAareHToM no caesnke (unm gpyron
CTOPOHOW B NpaBOOTHOLWEHNWN) ByneT umsnyeckoe nmbo oprupndeckoe nmuo.
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OTHOLLUEHUS MeXay ABYMS rocyapCTBaMU UM ABYMS MEXMNPAaBUTEIbCTBEHHbLIMY
opraHmM3aumsMmM OTHOCATCS K chepe MexayHapoaHoro nyb6anyHoro npaea. O6bekTom
KypcoBoW paboTbl: OCHOBHblE CyHOBbEKTbLI MEXAYHAPOAHOro rnpasa: MU3nYecknx un
lopruaNYEeCKUX UL, a TakXXe rocynapcTea. MNpeaMeToM nccnenoBaHus sABAsieTCs
NpPaBOBOE MOJI0XKEHME CYyOBbEKTOB MEXAYHAPOAHOr0 YacTHOrO NpaBa, X cneunanbHble
topuanyeckme Kkateropum. Llenbto paboTel SBASETCA N3yYeHUE NPaBOBOr0O MOJJI0XKEHWUS
pU3nNYeCcKnx N IPNANYECcKUX N1u, Kak CybbekToB MeXxayHapoaHOro 4YacTHoOro npaea B
CBOeN KypcoBon paboTe s NonbITaloCb PACKPbITh NPAaBOBOE MOJIOXKEHNE OCHOBHbIX
CcybbekToB MeXXAyHapoA4HOro YacTHOro NpaBa, KOTOPbLIMU, NpeXxae BCero, ABASTCA
u3nyeckne n pnandeckme nnua, a TakXe rocyaapctso. Ha ocHoBe N3y4YeHHOro
MaTepuana, NocTapaloCk onpeaesnTb, KaKoe MeCcTo 3aHMMAlOT CyObeKThI B
Me)XOyHapoAHOM YaCcTHOM MpaB.e.

Fnaea 1. ®Pusmnyeckme nmua Kak CydobekTbl MeXXAYHAaPOAHOro 4YaCcTHOro npasa
1 NMNpaBoBoe NoJsio>XKeHue UHOCTpaHueB

C no3nunm mexxayHaponoHOro 4YacTHOro npaBa K PU3n4YeCcKmnM nmuam OTHOCATCA BCe
YY4aCTHMKMN COOTBETCTBYHOLWMNX NPABOOTHOLLIEHUA HE3aBUCMMO OT UX FpaXK4aHCTBaA, 3TO
MOryT ObITb POCCUNCKNE FpakgaHe, rpakgaHe Apyrux rocyaapcTs n anuya 6es
rpa>xgaHcTea, 6exxeHubl, nua, KOTOPbIM NpefocTaBaseTca noanTnyeckoe ybexuie.
NHOCTpaHHbLIMM rpakgaaHaMuy NPU3HAKTCA AnLa, He aBhafawmeca rpaxgaHamm PO n
nMmeroLe oKasaTeNbCTBa HaIMYNA rpa>KaaHCTBa (MogfaHCTBa) MHOCTPAHHOIO
rocypapcTtBa. MMHOCTpaHHble rpakgaHe n nuua 6e3 rpa)kgaHcTBa nosb3yoTca B PO
npasaMm N HecyT 00A3aHHOCTM HapaBHe C rpa>xgaHaMmu Poccumn, kpome cry4aes,
YCTaHOBJIEHHbIX hedepasibHbiM 3aKOHOM UM MeXOyHapoaHbIM A0roBOpoM PO (4. 3 cT.
62 KoHCTUTYumsa P®). B nonHOM cooTBeTCTBUM € KOHCTUTYumnen P® obuiee npasuio o
HaUuWOHaNbHOM pexXxmnMe B cepe rpakgaHckoro npasa 6110 cpopmynmposaHo B n. 1 CT.
2 K PO, roe, B 4YaCTHOCTKU, CKa3aHo: "lMpaBnna, yCTaHOB/IEHHbIE FpaX4aHCKUM
3aKOHO4aTeNIbCTBOM, MPUMEHSAIOTCHA K OTHOLWEHUAM C y4aCTUEeM MHOCTPaHHbIX Fpa)KaaH,
vy 6e3 rpa>kgaHcTBa U MHOCTPAHHbLIX LPUANYECKNX NNL, €CIN NHOE He
npenycMoTpeHo (henepaibHbIM 3aKOHOM". COBOKYMNHOCTb Npas 1 oba3aHHOCTeN,
KoTopbiMM 06nafatoT MHOCTPaHLUbI, NONy4Ynaa Ha3BaHME NPaBOBOro pexxuma
WHOCTpaHuUeB. ITHOCTpaHLUEeB MOXXHO pa3fesinTb Ha HECKOJIbKO KaTeropumn B 3aBUCUMOCTH
OT CTerneHn NOAYNHEHHOCTU IPUCONKLNN CTPaHbl NpebbiBaHNSA: MHOCTPAHHbIE
rpa>xpnaHe, obnagawoime MMMyHUTETOM OT OPUCAUKLUN FOCYyAapcTBa Nan
npuBUAErnaMU B NpPaBoBOW chepe, N NHOCTPaAHHbIE Fpa)KdaHe, UMMYHUTETA He
nmeowme. K "HOCTpaHHbIM rpa>kgaHam, obnagatowiMm MUMMYHUTETOM OT HOPUCANKLNN
NN NPUBUIErNAMIU, OTHOCATCA MLa, BPpEMEHHO npebbiBatowine B 4aHHOW CTpaHe: .



rpa)xgaHe, obnagatolime ANNJIOMaTUYECKMM UMMYHUTETOM; . FpaxkaaHe, obnagamouine
KOHCY/IbCKUM UMMYHUTETOM; . Fpa)KAaHe - BOEHHOCJy>Xallie BOEHHbIX YacTewn,
3KMna>ken BoeHHbIX Kopabneir, camonetoB BBC; . YneHbl MEXXMNPABUTENLCTBEHHbIX U
roCyapCTBEHHbIX Aeneraunin, MUCCUR; . paboTHNKN MeXAYHAaPOAHbIX OpraHn3aumuii; .
CBMAETEeNN, SKCMepThbl N ApYyrue nuua, COOTBETCTBYIOLWMIA CTaTyC KOTOPLIX OnpeaeneH
MeXayHapoAHbIMU gorosopamun. CocTaB MHOCTPAHHbLIX rpa)kaaH, He obnagatomx
UMMYHUTETOM OT IPUCANKLNN OAHHOIO rocyAapcTBa, TakXe ABJISeTCS A0CTaTOYHO
CNOXXHbIM. K HAIM OTHOCSITCS: MHOCTPaHLbl, MOCTOAHHO NPOXXMBaKOLLIME B JAHHOW CTpaHe
N NHOCTPaHLbl, BpeMeHHO npebbiBatolme B AaHHOW cTpaHe. [MoCTOAHHO NpoXKMBatoLLIMe -
NML@, KOTOPbIe UMEOT pa3peLLleHne Ha MOCTOSSHHOE NPOXXMBAHUE N BUA Ha XKUTENbCTBO,
HO B TO >Ke BPeMs MOryT MoJ1b30BaThbCHA ANUMIOMATUYECKON 3aLLNUTON rocyaapcTBa,
rpa>xgaHaMmn KOTOPOro SiBASOTCA. Bce ocTaNbHble MHOCTPAHLbI CHUTAOTCS BPEMEHHO
npebbiBalOWNMN B CTPaHe. He3aBUCMMO OT CTEMNeHN YCTOMYMBOCTU NPaBOBON CBSA3U
WHOCTpPaHLLA C rocyaapCcTBOM NpebbiBaHUS NpakTUKa rocynapcTsB BbipaboTana Tpu
OCHOBHbIX MPABOBbIX PEXMMa: HaLlMOHA bHbIN, HanbosbLLero 61aronpUsSTCTBOBAHUS U
cneunanbHbii. HauMoHaNbHbIA PEXUM COOTHOCUT MPaBOBOM CTATYC MHOCTPAHLIEB CO
CTaTyCOM rpa)kAaH CTpaHbl NpebbiBaHNSA, AeACTBME NPUHLMME B3aUMHOCTU NMPU ero
NPUMEHEHUN K MHOCTPaHLIAM He 0b6s3aTenbHo. MNpaBoBOM CTaTyC MHOCTPaHLEB
NpUpaBHMBAETCS K NPAaBOBOMY CTaTyCy COBCTBEHHbIX rpakjaaH, He3aBUCUMO OT TOrO,
NMelT N TakKne e npaBa 1 ceBobobl rpa>kaaHe AaHHOIo rocygapcTBa B rocydapcTBe,
rpakZlaHMHOM KOTOPOro sIBAsSieTCA MHOCTpaHel,. HaunoHanbHbIM 3aKOHOAATENLCTBOM
npenyCcMoTpPeHbl UCKIOYEHUA (HanpuMep: MHOCTPaHEeL He MMeeT NpaBo Ha y4yacTue B
yNPaBJIEHUN FOCYNAPCTBEHHbLIMU AeNflaMu, a TakXe He Bo3JiaraeTcs 06593aHHOCTb
CNYXKUTb B BOOPY>XEHHbIX CUJIax rocygapcTBa nNpebbiBaHUs). KpoMe TOro B OTHOLLEHUN
CBOEro rocyapcTBa MHOCTPAHEL, COXPaHAET BCe NnpaBa 1 HeceT obsi3aHHOCTW. B
Poccuiickon degepaun HauNOHasNbHbBIN PEXUM A1 UHOCTPaAHLLEB OEACTBYET Kak
obwmin NnpuHUMN Npasa. Mpu pexxnme Hanbosbluero 6/1aroNpPMATCTBOBAHUS rpaXkaaHe
WHOCTPAHHOI0 rocyiapCTBa MoJb3yOTCA Ha TEPPUTOPUM AAHHOIM0 FoCyNapCcTBa TakKUM
>K€ NPaBOBbIM PEXNMOM, KOTOPbLIN NpeaoCTaB/IeH rpaXkiaHaM TpeTbero rocyaapcTaa.
PexxuM Takxe npencrtaBnasieT cobort MeTo COOTHOLLEHUS NMPaBOBOro cTaTyca
pU3nNYecknx n pPNaAnNYecKnX N1y 4oroBapmBaloLLNXCA roCyaapCcTB 1 NPaBOBbIM
CTATYCOM TaKUX Xe N1, TPETbEro rocygapcTBa Ha Ux TeppuTopun. Takon noaxon
[o/KeH ObITb 3a(hUKCUPOBAH B MEXAYHAPOAHOM [I0r0BOPE, MO KPaHEN Mepe, Mexay
NBYMS 3aMHTEPEeCOBAaHHbLIMWU FOCYAAapCTBAMU U NMPeaoCTaBAATLCA Ha B3aMMHbIX Havyanax.
CrneumnanbHbI peXxum npenycMmaTpmBaeT NpenocTaBieHne MHOCTPaHLLAM Ha OCHOBe
HALMOHAJIbHOrO 3aKOHOAATENbCTBA UK MEeXOYyHapo4HOro AOroBopa crieymasnbHbIX
npaB. DTOT PEXUM OT/IMYAETCSA NpenocTaBeHNeM onpenesieHHbIX NPUBMUAErnm n



npenmMyLecTB, Kak NpaBuo, B OTHOLWEHNAX C COCEOHNUMMN CTPaHaMK, HanpuMep, B
obnacTn npurpaHn4Horo obuieHna HaceneHmns. Kpome Toro, ocobbiMm NpuBuIernamm
MOTyT MNOJIb30BaTbCHA BOEHHOC/Y )KaLlLlMe BOMHCKMUX YaCTen u nogpasnesnieHunn,
pacKBapTUPOBAHHbLIX HA TEPPUTOPUN MHOCTPaHHbLIX FrOCynapcTB. B nutepaType
obpallanocb BHMMaHME Ha TO, 4TO B 061aCTU rpa’kAaHCKOro npaBa HaUMOHaIbHbIN
peXuM rnpuMeHseTCcsa Wwupe, 4emM B Kakon-mbo nHow npasoson cgpepe. MNMpasuna,
YCTaHOBJIEHHbIE MPaXKAAHCKNM 3aKOHOAATE/IbCTBOM, NMPUMEHSATCA K OTHOLLUEHUSM C
y4acTMEM NHOCTPAHHbIX FpakaaH n nuy 6e3 rpa>kgaHcTBa, €C/I UHOe He
npenycMoTpeHo enepasibHbIM 3aKOHOM (CT. 2 TK P®). Pe4yb nget o npasunnax,
onpenensoLlmnx NpaBoBoe NoJIOXKEeHNe Y4aCTHMKOB rpa>kgaHckoro obopoTta, oCHOBaHMUA
BO3HUKHOBEHUSA N MOPAAOK OCYLLEeCTBNEHNS NpaBa COOCTBEHHOCTU U APYTrUX BELLHbIX
rnpaB., a TakKXXe peryampyrowmnx oroBopHblie n nHole obssaTtenbCcTBa, gpyrme
MMYLLECTBEHHbIE N CBA3aHHbIE C HAMW JINYHbIE HENMYLLLECTBEHHbIE OTHOLLEHMS,
OCHOBaHHbIe Ha paBeHCTBE, aBTOHOMUN BOJIN U UMYLLLECTBEHHON CaMOCTOATENbHOCTU UX
Y4aCTHUKOB. NIHOCTpaHHbIe rpa)kaaHe MOryT MMeTb UMYLLEeCTBO Ha npase
COBCTBEHHOCTU; HacnenoBaTh U 3aBellaTb UMYLLLECTBO; 3aHUMaTbCA
npeanpuHNMaTeNIbCKOW U AeAaTeNbHOCTbIO 6e3 obpa3oBaHUA LOPUANYECKOrO NMLa, eCn
3aHATNE TaKON AEeATEesIbHOCTbIO HE NCKIDYaeTCs 3aKOHOM; co3aBaTb B YCTaHOBJIEHHOM
nopsgke lopnanyeckme nmua CaMoCcToAaTesIbHO UM COBMECTHO C (PU3NYECKMMU, a TaKKe
opungndecknmm nmuamm P®. B cooTBeTCcTBUM C N.3 CT.15 3eMmenbHoro Kogekca PO
WHOCTpPaHHbIe FpakgaHe, nuua 6e3 rpa)kgaHcTBa He MoryT obnapaTb Ha npase
COBCTBEHHOCTUN 3eMesibHbIMU YYaCTKaMn, HaXo4AWMMUCA Ha NPUrPaHNYHbIX
TeppuTopusax, NepeyeHb KOTOpbIX yCTaHaBnmBaeTca MNpe3ngeHTom Poccmnckon
depepaynm B COOTBETCTBUU C hefepasibHbIM 3aKOHOAATENILCTBOM. NIHOCTPaHHbIE
rpakgaHe MOryT 3aHMMaTbCs onpenesieHHbIMN BUAaMN OEeSATESNIbHOCTU NPU HaIN4Ynm
NINLEH3UN UIN NINLEH3NOHHOIO CBMAeTeNbCTBa (HanpuMmep, rpafoCTponNTesIbHON
0eATeNIbHOCTbIO; 0eATeNIbHOCTbIO MO NPefoCTaB/IeHUIO YCAYr CBA3M), @ TakXe bbiTb
YsleHaMW NMPON3BOACTBEHHbLIX KOOMEPaTUBOB N CEJTIbCKOX03ANCTBEHHbIX
noTpebuTenbCKNX KoonepaTuBoB. MHOCTpaHHbIE rpa>kgaHe MoryT oby4aTbCs, a Takxe
MOBbILATb CBOK KBanngpuKauuto B obpasoBaTesibHbIX yypexaeHnax PO Ha 0OCHOBaHUM
NMPSMbIX LOMOBOPOB C 3TUMUN YUYPEXKLEHNAMUN, @ TaKXKE MEeXMNPaBUTENbCTBEHHbIX U UHbIX
COornalleHnn, 3aKaYaeMbiX C roCyfapCTBEHHbIMU OpraHaMn 3apybeXXHbixX cTpaH. B
COOTBETCTBUU C corsiaieHnsAMM O NPU3HAHNN SKBUBANIEHTHOCTWN AUMJIOMOB B POCCUNCKON
depepaynm nnua, OKOH4YMBLLNE BbiCLUME y4ebHble 3aBeAeHNs 3a rpaHuLEN CHUTAKOTCA
NMeLWMN Bbicllee obpa3oBaHNe HapaBHe C IMLLAMUN, OKOHYMBLLNMU BbiCLLME Yy4YebHble
3aBefieHns Ha Tepputopun PO npu HaNM4YmMm y HUX NOAJIMHHMKA COOTBETCTBYOLLEro
OOKyMeHTa. [lokymeHTbl 06 oKOH4YaHuUKM BY30B, Nosly4YeHHbIe 3a FrpaHuLUen, uMeT



lopuanydeckyto cuny B Poccunckon degepaumm n He noasexxaT obMeHy Ha OUMNJIOMbI
yCTaHoB/NIeHHOro B Poccunckonm ®enepaunnm obpasua. Kpome Toro, cneayet obpatntb
BHMMaHME Ha BO3MOXXHOCTb YCTaHOBJIEHNS U3BATUN B OTHOLWLEHUWN NpeaoCcTaB/IeHNS
WHOCTpPaHLUaM paBHbIX MpaB C POCCUNCKUMU rpa>kjaHaMn CBeAeHHbIX K ABYyM rpynnam. K
nepBoOn rpyrnne OTHOCATCH U3BATUSA B OTHOLWEHNN BO3MOXXHOCTU OJ19 NHOCTPaHLEB
3aHMMaTb onpefesieHHble AOJIKHOCTU UM 3aHMMaTbCA TOW UK MHOW npodeccren Ha
paBHbIX HavYaslax C HaWKUMN rpaxgaHaMmu. MHoCcTpaHLbl He MOryT: . HAXOAUTbLCS Ha
rocynapCTBEHHON NAK MyHUUMNanbHOM cnyx6e; . 6bITb NPUHATBIMK Ha paboTy Ha
06bEKTbI 1 B OpraHm3aunm, AesTeslbHOCTb KOTOPbIX CBA3aHa ¢ obecneyeHmnem
be3onacHoCTM P®; . 3amMewllaTb OO/HKHOCTU B COCTaBE 3KMMNaka MOPCKOro cyaHa,
naasatowero nog gpsarom Poccunckonm degepaunm, B COOTBETCTBUN C OrPaHUYEHUAMMN,
npeaycMoTpeHHbIMM KogekcoM TOproBoro mopensaBaHnsa P®; . 6biTb KOMaHAMPaMu
BO34YLLUHOIoO CyfiHa rpa)k4aHCKon aBuaunm; . 3aHMMaTbCA UHOW OeATeNIbHOCTbIO U
3aHMMaTb UHble AOJHKHOCTU, OOMYCK MHOCTPAHHbIX FrPpa)KAaH K KOTOPbIM OrpaHuNYeH
denepanbHbIM 3aKOHOM. YCTaHOBJIEH 0COObLIN MOPSAAOK 3aMeLlleHNss MHOCTPaHHbIMK
rpa>kgaHaMmuy pykoBoAAWMX AOJIKHOCTEN B OpraHM3aunsax, B yCTaBHOM KanuTane
KoTopblx 6onee 50% akuum nnm gonen NpuUHaanIeXXnT PoOCCUNCKOMY FroCcyaapcTBy.
BTopyto rpynny n3bATUIN COCTaABAAKOT NpaBua, yCTaHaBAMBatoLWmMe ocobbin pe)xnum npas
WHOCTpPaHLEB, onpeaensemMblil XapakTepoM OXpaHAeMbIX NMpaB, 0CO6eHHOCTAMU nX
topnanyeckon npmponbl. Tak, B CUy TEPPUTOPMAJILHOINO XapakTepa aBTOPCKUX Mpas
(cornacHo cT. 5 3akoHa 06 aBTOopckoM npaBe 1993 r.) HauNOHaNbHbLIN PEXUM B
OTHOLUEeHUN aBTOPCKMX NpPaB MHOCTPaHLEB YCTAaHOBNEH MPUMEHUTESIbHO K
npoussegeHnsam, obHapogoBaHHbIM Ha TeppuTopun PO nnbo HeobHapogoBaHHbLIM, HO
Haxo4AWwmMMca Ha TeppuTopmn P® B Kakon-nnbo o6 bekTUBHOM hopme. B OTHOLLIEHNN
Opyrux nponsBeneHnn MHOCTPaHLUEB aBTOPCKME npaBa NPU3HaTCS B COOTBETCTBUM C
MeXOyHapoaHbIMN forosopaMu PO, 3akoHogaTeNbHO N3bATUA MOryT ObITb
yCTaHOBJIE€Hbl TOJIbKO (hefepasibHbIM 3aKOHOM UK MeXAYHapPOAHbIM 00roBopoM P®D (4. 3
CT. 62 KoHCcTuTyuum PO). MNMpenocTaBneHmne HaynoHaIbHOMO peXXxmnma MHOCTPaHLUam
O3HayaeT TaKXXe BO3JI0OXKEeHNEe Ha MHOCTPAaHLEB KaK YY4aCTHUKOB Mpa>KAaHCKUNX
MPaBOOTHOLIEHU 0653aHHOCTEN, BbITEKAKOLWMNX U3 NPaBU HalLEero 3aKkoHoAaTesNbCTBa.
Hanpumep, npu npniynHeHnn spena IM4YHOCTU NN UMYLLECTBY rpakgaHuHa nnum
NMYLLECTBY IOPNONYECKOro nLa NHOCTpaHel, 0b65a3aH Bo3MecTuTb Bpen (¢cT. 1064 TK
P®), a Tak>Xe BO3MeCTUTb MopasibHbi Bpe (cT. 1099 - 1101 'K P®). 3akoHOAaTe/IbCTBO
COOepPXXUT Tak)Xe creumnanbHble NpaBuia, Kacarowmecs geecnocobHoCTN pusnveckunx
nuny, Nog KOTOPOM NOHMMaeTCst CNOocOobHOCTb CoBepLUaTb onpenesieHHble 4eNCTBuUS,
npUHMMaTb Ha cebs onpeneneHHblie oba3aTenbCcTBa. KONINM3MOHHbIE BOMPOCHI
AeecnocobHOCTN hM3n4ecKoro nmua BO3SHUKAT BC/IeACTBME TOr0, 4TO B pPa3HbIX



CTpaHax BO3pacCT COBEPLUEHHOIETUSA Pa3HbIN COOTBETCTBEHHO HACTYMJIeHne
neecnocobHocTn Toxe. CornacHo cT. 1197 'K PO geecnocobHOCTbL onpeaenseTcs
3aKOHOM Fpa>kAaHCTBa MHOCTPaHLA, HO B MHTepecax Toprosoro obopoTta npu
COBepLUEHUN COENKN C JINLOM B APYro CTpaHe NPUMEHSAeTCs 3aKOH rocygapcTsea
npebbiBaHMA. CneunanbHble KOTN3NOHHbIE HOPMbl UMEIOTCH, HanpuMmep, B OTHOLLEHUN
CnocobHOCTM Nnua HeCTM OTBETCTBEHHOCTbL 3a Bpen no obs3aTenbCTBaM BCeCTBUE
npuYnHeHNs Bpeda. B TakoM cny4vae K neecrnocobHocTm byaeT NPUMEHATLCSA HE NINYHbIN
3aKOH, a NpaBo, K KOTOPOMY OTCbIJIaeT COOTBETCTBYOWAs KOJJIM3NOHHAA HopMa. Tak,
eCJZIn NHOCTpaHeL, BO BpeMs NPoXXUBaHNA B Poccun NpnYnNHUT Bpes POCCUNCKOMY
rpa>kgaHnHy B pe3syJsibTaTe 4OPOXKHO-TPAHCMNOPTHONO NPONCLLECTBUSA, TO ero
CNoCobHOCTb HECTU OTBETCTBEHHOCTbL 3a Bpend B cuiy CT. 1219 n 1220 K PO byaeT
onpenensaTbCa No POCCUNCKOMY NMpPaBy Kak 3aKOHY MecTa nNpu4nHeHus spepa. Cneayer
OTMETUTb N TaKNe KaTeropmm rpakaaH, Kkak 6e>xeHubl N BbIHY>XAEHHbIE NepecesieHLbl.
NMpaBoBoe nosoxeHne 6exxeHues B Poccun onpepensetca KoHBeHUMEN O cTaTyce
bexeHueB 1951 r. n ®3 "O 6exxeHuax" 1993 r., a NpaBOBOW CTAaTYC BbIHY>XXAEHHOIO
rnepecesieHua onpenesieH B 3akoHe PO «O BbIHY)XOEHHbIX NepecesieHuax». 3aKoH
npepnoctasnseT be)xxeHuaM OCHOBHbIE NMpaBa rpaaaH Poccmun, HO CyLLecTBYIOT 1”
HEeKOTOpble OrpaHn4YeHuns. Tak, B OTAIM4ME OT BbIHY)XOEHHbIX nepeceneHueB 6exxeHubl
MOryT BNlafle€Tb HEABUXKNMOWN COOCTBEHHOCTbIO NNLLb Ha TEX YCN0BUAX, YTO U Npoyune
MHOCTpPaHUbl. OHN He MOryT nosy4daTb 6e3Bo3Me3aHble CyOCMAaNN KaK Hy>XAatoLlmecs B
YNYHLWEHNN XNNNLLHBLIX YC/I0BUN. Bbe)xeHuaM He MoJsioXKeHa BbinJiaTta CTUNeHanm Bo
BpeMs oby4eHuns npogeccum nam nepeobyyveHuns, Kak 3To NnpegycMmaTpuBaeTca ons
BbIHY)XAEHHbIX NepeceneHues N T.4.

2 NMpaBoBOe NOJIOXKEHME POCCUUCKUX FpaXkaaH 3a pybexxom

NMpaBoOBOE MOJJIOXKEHMNE POCCUNCKMX FPpakaaH 3a pybe)xxom onpeagensaeTcs Kak
POCCUNCKNM 3aKOHOLATEs/IbCTBOM, TaK M MHOMO4YUCNIEHHbIMY aKTaMN 3aKOHO4ATe /IbCTBa
CTpaHbl NpebbiBaHNA (KOHCTUTYLUSAMMN, 3aKOHaAMKU O NpaBaxX MHOCTPaHLUEB 1 4p.).
KoHcTuTyumen PO (cT. 27) npeayCcMOTPEHO NpaBo Ka>kaoro ceoboaHO Bble3)XaTb 3a
npepnenbl Poccunckon ®epepaunmn. NpaxxgaHnH Poccunckon depepaumm nMmeeT rnpaso
becnpenaTCcTBEHHO BO3BpaLllaTbCcs B Poccmnckyto depepauynto. Jlmua, nmewwme ABONHoOE
rpa>k4aHCTBO, OAHO M3 KOTOPbIX POCCUNCKOE, HE MOryT BbiTb OFrpaHNY€eHbl B NpaBax U
cBobonax n He ocBoboXKaaTCA OT 00A3aHHOCTEN, BbITEKAOLWMNX U3 FPaKaaHCTBa
Poccunckonm ®epepaumnu, ecnm MHoe He NpefycMoTpPeEHO MeXAYHapOAHbLIM LOr0OBOPOM
P® nnun 3akoHogaTensCTBOM Poccun. Poccnnckume rpakgaHe, Haxoaswmecs 3a
rpaHnLUEn, NoNb3YyTCS 3aWUTON N MOKPOBUTENLCTBOM Poccnm (4.2 cT.61 KOHCTUTYUMK
P®). BbinosiHEHMe 3TOW 3a4a4m O0J1>KHO obecne4ymnBaTbCs NOCOJSIbCTBAMU U



KOHCYJIbCKUMW yYpexxaeHnAMmn Poccmm B COOTBETCTBYOLWMX CTpaHaX. K OCHOBHbIM
3agavaM 1 (pyHKLMAM MOCONLCTB OTHOCUTCS 3allMTa B rocygapctee nx npeboiBaHuns
rnpaB N NHTePEeCoB POCCUNCKUNX FPaKa4aH U POCCUNCKUX IOPULNYECKNX JTINL, C YH4EeTOM
3aKoHopaTesIbCTBa rocyaapcTea npebbiBaHUA. KOHCYybCKME yuypexxaeHns PO
OCYLLEeCTBAAIT pAa PYHKLNINA, HENOCPEeACTBEHHO CBA3aHHbLIX C obecnevyeHneM rnpas
POCCUNCKNX FpaKgaH, K HAM OTHOCATCS: perncrTpaumns akToB rpa>KgaHCKoOro COCTOAHUA
(poxxpeHune pebeHka, BCTynaeHue B 6pak), BbINOJHEHNE psafa HOTapuasibHbIX 4EeNCTBUNA
(yooCTOBepSAT cAeNKWU, MPUHUMAKOT Mepbl K OXpaHe HacsieACTBEHHOI0 MMYLLEeCTBa).
Mpn BO3HNKHOBEHNN Ha TEPPUTOPUN NHOCTPAHHOIO rocyaapcTBa Ype3BblHaNHON
cuTyauum Poccmnckonm depepaumein NnpuHUMaOTCA AUMJIOMAaTUYECKMe, SKOHOMUYeCcKne n
WHble NpefyCMOTPEHHbIE MeXAYHAPOAHbIM NMPaBoM Mepbl N0 obecnevyeHuto
0e30nacHOCTN POCCUNCKUX FpaKaaH, NpedbbiBaloWmMx Ha TEPPUTOPUN STOMO
WHOCTPaHHOro rocynapcrtea. lpaBnTeNbCTBEHHbBIM peLlleHneM YTBEePKXOEH KOMIMJIEKC
Mep no obecnevyeHMto 3BaKyaL N POCCUNCKNX FparKaaH N3 3apybexxHbIX rocyfapcTs npu
BO3HUKHOBEHWUN Ype3Bbl4aHbIX cnTyaunin. KoopgnHauma paboT No BbINOJHEHUIO 3TUX
Mep 1 obecnevyeHne B3aMMOOENCTBUA MUHUCTEPCTB U BEAOMCTB BO3JI0OXKEHbI Ha
MWHUCTEPCTBO MHOCTPaHHbLIX Aen PO, Mepbl No noanep>Xke cooTe4eCTBeHHUKOB B
061aCTn OCHOBHbIX NpaB 1 cBoboa YenoBeka 1 rpa>KAaHnHa, a Tak XXe B SKOHOMUNYECKOM
n coumanbHonm obnactax npegycmatTpusatoTca B 3 «O rocyfapCTBEHHON NOINTUKE
Poccunckonm degepaunm B OTHOLLEHNN COOTEYECTBEHHUKOB 3a pybexxom"»1999 r. 3a
OKa3aHue cooTeYyeCTBEHHMKaM MaTepuasibHON U PUHAHCOBOW MOMOLLU U NOOLAEPIKKUN
POCCUNCKME (pusnyveckre n rpngnyeckmne nmua, MHOCTPaHHbIe LA U opraHn3aumm
MMeIOT MNpPaBo Ha HAJIOrOBble, TAMOXXEHHbIE N WUHble JIbIroTbl N MpenMyLllecTBa HapaBHe C
cooTeYeCTBEeHHUKaMn N nx opraHn3aunaMm Ha ocHoBaHUM 3aKoHo4aTeNbLCTBa PO.
Bonblioe 3HavyeHne gna obecnevyeHns cobnofeHNs 3aKOHHbIX NPaB U NHTePeCcoB
rpa>kgaH v cooTe4YeCTBEHHUKOB 3a FrpaHULEN UMEIOT MOJIOXKEHUA MeXAYHAPO4HbIX
OBYCTOPOHHUX N MHOFOCTOPOHHUX LOroBOpoB P® C MHOCTpPaHHbIMU rocyaapCTBaMu.
NpepnocTtaBsieHe B JOrOBOPHOM Mopsgke Ha OCHOBE B3aMMHOCTU onpenesieHHOro
pexxunma npecsenyeT Lenb NnpefoTepalleHns Kakon Obl TO HM Bb110 ANCKPUMUHALNN
POCCUNCKNX FpaKgaH, U3MEeHEeHNs NX NPaBOBOIro MNoJIOXKeHUss B O4HOCTOPOHHEM
nopsagke. K HUM OTHOCATCSA, NMpexxae BCcero, LOKYMeHTbl MHOFTOCTOPOHHEro xapakTrepa:
CornaweHune o cozgaHmm CHI 1991 r., leknapaunsa o MexxayHapoaHbix obs3aTenbCcTBax
B o6/1acTm NpaB YesioBekKa N OCHOBHbIX cBoboa 1993 r., KoHBeHuunsa CHI o npaBax u
OCHOBHbIX cBObofax Yyesnoseka 1995 r., KOoHBeHUMN O NPaBOBOW NMOMOLLW U MPaBOBbIX
OTHOLUEHMAX NO rpaK4aHCKUM, CeMeNHbIM U YroslioBHbIM genam 1993 r. n 2002 r.
CnepyeT OTMETUTb, YTO B LleNIAX OKa3aHUA CcoOoTe4YyeCTBEHHMKaM NoaLaep>XKU 3a
pybexom, 15 mag 2011r. MNMpe3unageHT PO [.A. Measenes nognmcan Yka3s N 678 «O



co3gaHum PoHaa NOAAEPXKKN M 3aLlUUTbI NpaB COOTEYECTBEHHMKOB, NMPOXXKMBAOLWMX 3a
pybexxom». ®oHA AosKeH bbiTb co3naH 2012 r. n byneT HaHCMPOBATbLCA N3 CPEeACTB
henepanbHoro broaxera.

MNnaea 2. Opuanyeckue numua Kak Cy6'beKTbI Me>XXAYHaApPOAHOIo 4YaCTHOro npaea

FOpnandeckoe nMLo ABNSAETCH BTOPbIM OCHOBHbLIM CYyObEKTOM MeXXAYyHapOaAHOrr o
YacTHOro npasa. NMpaBoCybBLEKTHOCTb PUANYECKUX NTNL, onpenenseTca No KpUTepusm: .
Kputepun nHkopnopauum (perncrtpaumnn), 3akpensieHHbln B 4.1 ¢T.1202 MK PO, a Takxe
B NpaBe BennkobputaHum n CLLUA. Y 1opnamyeckoro nmua MoXeT BbiTb TOJIbKO 04HO
MecTo perncrtpaunn. CyuiecTBeHHbIMU HeJoCTaTKaMy aHHOM0 KpUTepusa aBnseTcs
BO3MOXXHOCTb €ro UCnosib3oBaHusA € Lenbio 06xona 3akoHa v npnobpeTeHns
BnaronpusaTHOro pexxuma AeaTesNlbHOCTU. . Kputepmm MecTa oCyLeCcTBIe€HNA OCHOBHOWN
0eATeNIbHOCTU, TaK XXe KaK U npeabiaywmnn, oTpa>kaeT NMpuHUMN peasbHON CBA3N
KOMMNaHun 1 rocypnapctea. OgHako oH eue 6onee HeynobeH Ans KPynHbIX KOMMaHUN,
Ybs 0eATe/IbHOCTb OCYLLEeCTBAAETCA B HECKOJIbKNX rocyapcTBax, YeM npenbiayLuni.
Ncnonb3yeTcsa Kak AOMOJIHUTESIbHbIA N B CTPaHaX aHrJI0CaKCOHCKOM CUCTeMbl NpaBsa, u B
CTpaHaX POMaHO-repMaHCKon cnctemsl (PpaHums). . Kputepuin KOHTPOIA UCNOb3YyeTCA
KaK OOMNOJSIHUTESsIbHbIN B TeX ClyYasaX, Korga opnanyeckoe nmuo, cosgaHHoe n
AencTeyloulee rno HauMoHaIbHbIM 3aKOHaM, KOHTPOJIMPYETCHA MHOCTPAHHbLIM KarnnTanaomMm.
HepocTtaTKoOM fABNSe€TCA HENPUIOAHOCTb 3TOr0 KpUTepus Ans obuecTs co CMeLaHHbIM
COCTaBOM y4dpenuTenen. B oTe4ecTBEHHON NPaKTUKE KPUTEPUN KOHTPOSIA He
ncnosb3lyetcd. B coorBetctBUM c n. 1 cT. 1202 'K P® nn4YHbLIM 3aKOHOM tOpUANYECKOro
NnLa cYMTaeTCa NpaBo CTPaHbl, rae y4pexxaeHo opuandeckoe nnuyo. Takmm obpasom, B
POCCUNCKOM 3aKoHOOaTesIbCTBE 3aKpenaseTcs KpuTepmm nHKopnopaunn. B HeKoTopblx
CNyYasax AONycKaeTCs UCMOJib30BaHUE MPUBA3KN K MeCTY AeATesibHOCTU nnbo mecTy
HaX0XXOeHUs agMUHUCTPATMBHOMO opraHa. B cootBeTCcTBUM CO CT. 1211 K PO, gns
onpefneneHnsa ctaTtyTa, COEesIKU NMPUBA3bIBAOT K MeCTY OCyLLeCTBJIEHUSA OCHOBHOM
0eATesIbHOCTU CTOPOHbI, Ybe UCMNOJIHEHVE NMeeT pellaloulee 3Ha4YeHne oas cogep XaHus
norosopa. Ocobbiv NpaBoBOM CTAaTyC MMEKT TPaHCHaLUMOHasIbHblIE KOpnopauun.
TpaHCHauMoHalbHbIE KOpropauuu - ltpuanvyeckme nmua HaumoHaibHOro npasa,
OoCyLLeCTBASAIWME CBOIO AeATEeSIbHOCTb Ha TEPPUTOPUN HECKONBbKUX rocynapcTs. Ux
CTaTyC OAMHAKOB BO BCEX roCyAapCTBax - YieHax AaHHOro pernoHasbHoro coobuiecTsa,
MOCKOJIbKY OH 3aKpernJeH B MexXAyHapoaAHOM forosope. Bo3HukaeT ocobas
opraHm3saumoHHo-NpaBoBas popma, obwias AN BCeX rocyaapcTB. Y4acTByS
NnPenMyLecTBEHHO B MEXAYHAPOAHbLIX SKOHOMUYECKNX OTHOLLEHUSX,
TpaHCHaLUWOHaNbHble KOpnopaunun He co3gatoT npobnem, CBA3aHHbIX C onpeneneHnem
NX HaLMOHaNIbHON NPUHAANEXHOCTU, TeM CaMbIM, obierdyas npouecc NnpaBoBOro



perynuposaHus. mapta 1998 r. B pamkax CHI" 6bina 3aknoyeHa KoHBeHL NS O
TpaHCHauUWoOHasNbHbIX Koprnopauunax Coapy>ecTBo. B cOOTBETCTBUM C HACTOSALWEN
KoHBeHLUMen «TpaHCHaLUMOHalbHaa Kopropaunsa» Bnpase oCyLeCcTB/IATb Ha
TEpPPUTOPUAX roCynapcTB - y4aCTHUKOB KOoHBEHLMK Ntobble BUAbl AeATE/IbHOCTHU, He
3anpeLlleHHble 3aKoHonaTe/IbCTBOM. [MopAafoK perncrpaunm, CTpyKTypa yrnpassieHus,
nopsAaoK JIMKBUOALMN KOPropauum n Apyrme Bornpochkl onpenenstoTcs
3aKOHOOaTeNIbCTBOM rocyfapcTBa MecTa ee peructpauun. Cogep>xaHune rnpasoBoro
CTaTycCa lopuaAnNYecKoro nmua B MexxayHapoaHoOM 4YaCTHOM MNpaBe - COBOKYMHOCTb
NMPaBOOTHOLLUEHWUN, OCJTIOXKHEHHbIX NHOCTPaHHbLIM 3J1IEMEHTOM, B KOTOPbIX 3TO NINLL0
ydacTByeT. TpaAMUMOHHO BbIAENAIOT rpynnbl MPaBOOTHOLWEHUN, MMelwmnx HanbonbLee
3Ha4YeHne N NrparLmMx peLlatoLLyo pojb Npu onpeaesieHnn ctatyca MHOCTPAHHOIO
IOPUANYECKOro fnua B KakoM-n1mbo rocynapcTee: )MHBECTULUMOHHbIE NMPaBOOTHOLLEHNS,
perynmpyemsbie B PO ®3 «O6 nMHOCTpaHHbIX MHBECTULMAX B PO» 1999r. n ®3
«CornaweHue o pasgene npogykumm» 1995 r. CtaTyc KOMMep4yecKon opraHusaumnm c
WHOCTPaHHbIMU NHBECTULNAMU U pumana MHOCTPAHHOIO OPNONYEeCcKOoro auua
npenocTasBsifgeTCa KOMMep4YeCcKonm opraHn3aunm co oHSA BXOXXAEHMSA B COCTaB ee
Y4aCTHUKOB MHOCTPAHHOIr0 MHBECTOopA, 4YTO AaeT npaBo MNoJib30BaTbCA NPaBOBOM
3aWNTON, rapaHTUAMUN U NIbroTaMu, YCTAaHOBJIEHHbIX 3aKOHO4ATe /IbCTBOM.
KoMmmMmep4eckune opraHmnsaumm ¢ MHOCTPAHHbLIMU UHBECTULMAMMN MOTYT OCYLLECTB/IATL B
Poccun niobble BNAbI esATeNbHOCTU, COOTBETCTBYOLWLNE UX CneumnanbHON
NpaBoCcybbLEKTHOCTU M He 3anpelleHHble 0eENCTBYIOWMM 3aKOHO4aTeIbCTBOM, B TOM
yucne npuobpeTaTb MMyLLeCTBEHHbIE NpaBa. bonbLUyo rpynny HOPMaTUBHbIX
ONOKYMEeHTOB B 001aCTN NHBECTULVMOHHOW AeATeSIbHOCTU NMHOCTPAHHbIX IOPUANYECKUNX
JINL, COCTaBJIAIT MeXXAyHapoAHble 0Or0BOPbl, BaXXHENLLNMU U3 KOTOPLIX ABJIAIOTCS
ABYCTOPOHHME COorialleHnsa 0 NoowpeHUn U B3aUMHON 3aLlUunTe KannTasioB/IOXKEHUN.
HaunoHannsaumns n akcnponpuaumns, a Takxe nobbie nHele Mepbl, MeLLmne
aHaNIOrNYHbIe NOC/eACTBUA, KOTOPbIE MOrYT OblITb MPUHATBLI OpraHaMmn o0gHOro
rocyfapcTBa Ha CBOEN TeppUTOPUN B OTHOLLEHUWN KANUTaNIOBJI0OXXKEHUN NHBECTOPOB
ApYyroro rocynapcTtsBa, A0J/DKHbI MPUHUMATbCS TOJIbKO B 06WeCTBEeHHbIX MHTepecax B
COOTBETCTBUN C OEeNCTBYOLMM Ha 3TON TEPPUTOPUN 3aKOHOAATENbCTBOM. HM B KOeM
c/lydae Takme Mepbl He O0JIKHbl HOCUTb AUCKPUMUHALMOHHOIO XapakTepa.
FocynapcTBO, MPUHMUMatOLLLEe Takne Mepbl, 0643yeTcsa BbINAaTUTb UHBECTOPY UK €ero
npaesonpeeMHunKy 6e3 HeoboCHOBaHHOW 3a4epP>XKM COOTBETCTBYHIOLLYIO KOMMEHCaLNo B
cBOOOAHO KOHBEpPTUpPYeMon BantoTe. K YNcny BaXKHENLLNX MHOMOCTOPOHHUX
MeXXAYHapOoLHbIX LOrOBOPOB MO pacCMaTpMBaeMOMy BOMPOCY C y4acTtmem Poccuum
oTHocATca Awxabanckoe cornaweHne CHI o coTpyaHu4ecTBe B 0bn1acTu
WHBECTULMOHHOW AeATeNbHOCTN OT 24 gekabpsa 1993 r. n MuHckasa KoHBeHumnsa CHI o



3aWwmTe npaB UHBecTopa OoT 28 mapTa 1997 r. ) Hanorosble NpaBoOOTHOLWEHNS B
OTHOLIEHUN MHOCTPAHHbIX IOPUONYECKNX NNL, perynmpytoTca WHCTpyKunamm
FocypnapcTBeHHOW Hanorosown ciy>kbbl PO (THC P®), KoTopble pa3BUBatOT N PacLUNpPSIOT
obuime oCHOBbLI MPaBOBOIr0 peryampoBaHnsa Hanoroobso0XXeHuns, 3a10XKeHHbIE B
MHOIO4YUCJIEHHBIX HOPMATUBHbIX aKTaX, U ABAAITCS obpasuLoM cneumasbHOro NpaBoBoro
peryampoBaHusa 1 BbICTyNasa OKYMEHTaMM NpsMoro gencrens. Hanbosnee BaXKHbIMU N3
HUX aBnaTCca NHCTpykunsa THC PO Ne 34 "O HanoroobnoxxeHuu npubbiim n 4oxonos
WHOCTPaHHbIX lopuanyecknx nuy" ot 16 noHa 1995 r., koTtopas npenycMaTpuBaeT:
KaTeropuu naaTesibWMKOB Hanora Ha Npubbiib 1 40X04bl NHOCTPAHHbLIX PUONYECKNX
nvu; MopsaaoK MX NMOCTAaHOBKWM Ha y4eT B HAJIOrOBble OpraHbl; MOPSAOK BeAeHUS
Ha/I0roBOro y4yeTa; NopsAAoK NCHNCIEHUSA N yNaaTbl Hasora Ha Npubbiib MHOCTPAHHbIX
OPNONYECKUX NNL, MOJIYYEHHYIO OT AeATe/IbHOCTU B PD; NnopafnoK NCHUCNeHns v ynnaThbl
Hasora ¢ 4OX040B MHOCTPaHHbIX PUANYECKNX JINL, HE CBA3AHHbIX C 0eATeNIbHOCTbIO B
P®. MnaTenbwnkaMmm Hasora Ha Npubbisib ABAAIOTCA MHOCTPAHHbIE OPUANYECKME N1La,
KOTOpPbIe OCYLLEeCTB/IAIT NpegnpuHUMaTesIbCKYIO 0eATesIbHOCTb Ha Tepputopumn Poccum
yepes NOCTOsAHHbIE NMpeAcTaBUTeNbCTBA. 104 NOCTOAHHBLIM NpPeaCTaBUTEeNIbCTBOM AN1A
uenen Hanoroobao0xeHna NoHMMatoTCa hunman, otaeneHmne, 6IOPo, KOHTOpPa, areHTCTBO
nnu noboe Apyroe NoCTOAHHOE MeCTO PerysispHOro OCyLeCcTBEHNA OeATeNbHOCTH, a
Tak>Xe opraHmsauum n pusmnyeckme nmua, yrnosHOMo4YeHHbIe MHOCTPaHHbLIMU
OpNONYeCcKMMUN IMLaMmM OCyLLEeCTBNATbL NpeactaBuTenbckne pyHkunum B PO. NHCTpyKLns
noapobHo onuckiBaeT NOPALOK ncHncneHnsa Hanoroobnaraemon 6asbl U 4ETKO
yKa3blBaeT rnepeyeHb NpeacTaB/iseMblX HAIOr0BbIX JIbFOT, OroBapusas rnMpum 3ToMm, 41O
3anpellaeTcsa NpenocTaB/ieHne HasoroBbiX JIbIFrOT, HOCALLMX UHAUBUAYAIbHbIN
XxapakTep. Hanor Ha npubbinb ynna4yneaetcs B PenepasnbHbin 6toaxeT PO n B 6ogxeTbl
cybbekToB PO No cTaBkaM, YCTAaHOBJIEHHbIM 3aKOHOA4ATENLCTBOM OJ15 3a4NCTIeHNS
YKa3aHHOro Hanora B cooTBeTcTBYylOWMe 6toaxkeTbl. Mpubbiib 0T CTpaxoBon 1
DaHKOBCKOW 0eATeNbHOCTU, @ TakXe 0T nocpeaHunYeckmnx onepaumnm n caenok
obnaraeTcs No cTaBkaM, YCTAaHOBJIEHHbLIM OpraHaMun rocygapCcTBEHHOW BaCTuU
cybbekToB PO no 3TuM BUAaM gesatenbHocTu. Bonpoc 06 nzberaHnm gBonHoOro
Hanorooba10)XXKeHNsA perynnpyeTcs Ha OCHOBE ABYCTOPOHHUX MeXAYHapOAHbIX OrOBOPOB
Poccun ¢ 3apybexxHbIiMn rocygapcrteaMun Bo nsbexxaHne 4BONHOro HasoroobnoxeHns m
npenoTBpaLLeEHNN YKIIOHEHNSA OT yrnJaTbl HAJIOFOB Ha LOXO4bl U UMYLLLECTBO.
NHCTpyKLMA cneunasnbHO NpenycMaTpUBaAET, YTO B C/lyYae pacXoXAeHNs Mexay
3anncaHHbIMU B HEN NOJNIOXKEHUAMU U NpPaBUIaMN MeXXAYyHapoaHOro orosopa
npuMeHseTca nocnegHnnm (n. 6.1). Bo n3be>xaHmne ABONHOro Haaorooba0XXeHns Ha
OCHOBAHWN ABYCTOPOHHEro A0roBopa rocyAapcTBO pa3peliaeT MHOCTPAHHbIM
OPNONYECKM INLLAM, OCYLLECTBIAIOWMM XO3NCTBEHHYIO 0eATesIbHOCTb Ha ero



TeppuTopumn Yepes NOCTOAHHOE NpeacTaBnTesIbCTBO, UCMOJIb30BaTh B Ka4YeCTBe 3a4eTa
MPOTMB HaNlora Ha NPMUBbbLINbL N 4OXOAbl TAKOM XXe Hasor, yrJlaYyeHHbIN OpYyromMy
AoroesapuBalLLIeMYCsA rocyfapcTBy AaHHbIM IOpUANYECKNUM NnuoM. Poccmsa asnseTcs
ydacTHuuUen 60bLWOoro Yncna ByCTOPOHHMUX Aorosopos 06 nsberaHmm 4BONHOIO
HanoroobnoxxeHns. Obwan cxema TaknUx ABYCTOPOHHUX LOMOBOPOB CJI0XKMJ1ACb Ha
MPOTSAXKEHUN MHOIMMX N1IeT UX CyLeCTBOBaHMSA, HO B Ka)KA0OM OTAeJ/IbHOM CJ/ly4ae OHa
HaMNOJIHAETCA KOHKPETHbIM CooepP)XXaHNEM C Y4eTOM CneundmnKky 3aKo4atowmx orosop
CTOpPOH. ) NMpaBooTHoLWweHUs Mo baHKPOTCTBY perynmpytotca @3 « O HECOCTOATENbHOCTH
(baHkpoTCTBE)» OT 26 OKTAOpPA 2002 r., ABAAOLWLMMCSA AOKYMEHTOM NPSMOro 4encTBUA.
3akoH nogpobHo perynnpyeT npouenypbl 6aHKpOTCTBa (B OTHOLWEHUN OO/IKHUKOB -
OpNONYeCcKX N1y, UMN BbICTyNatoT HabnogeHne, BHELWLHEee yrpaBsieHne, KOHKYpPCHoe
NnPOW3BOACTBO, MNPOBOE COrfalleHne), a TakXKe yCTaHaB/IMBaeT 0CObeHHOCTH
6aHKPOTCTBa OTAE/bHbIX KaTEropmim OO/HKHNKOB - LOPNANYECKNX Nnl. K OTHOLWEHMAM C
y4aCcTueM MHOCTPAHHbIX /UL, B Ka4yeCcTBe KpeoUTOPOB NMPUMEHSAIOTCHA NOJIOXKEHUSA 3aKOHa,
eCJIN NHoe He NpefyCcMOTPeHOo MeXXAYyHapOoL4HbIM 00roBopoM P®. PelneHnsa cynoB
WHOCTpPaHHbIX FOCYyAAapCTB MO AeslaM O HeCOCTOATENIbHOCTU (BbaHKpOTCTBE) NPU3HaOTCA
Ha TeppuTopUn P® B COOTBETCTBUU C MeXXAYHapoaHbIMN Aorosopamu PO. MNpu
OTCYTCTBUN MEeXAYHapOLHbIX O0roBopoB PP pelleHnsa cygoB MHOCTPAHHbIX rOCYy0apCTB
Mo AeflaM 0 HeCOCTOATEeNbHOCTU (BaHKPOTCTBE) NPMU3HAOTCA Ha TeppuTopun PO Ha
Ha4yaslaX B3aMMHOCTW, eCc/in NHOe He npefycMoTpeHo pefepasibHbIM 3aKOHOM.
MeXXAYHAapPOLHbIM NPaBo lpUaAnNYeCcKnin

Mnaea 3. CTaTyc rocypapcTBa Kak cybbekTa MeXXAyHapoaHOro 4acTHOro npaBsa

OB6bI4YHO rocylapCcTBO y4acTBYyeT B ABYX BuAax obLLeCTBEHHbIX OTHOLWEHUN: a) Mexay
rocyfapcrtBamMum, Mexay rocygapCrteamMum 1 MeXxAyHapoaHbIMU MeXXMNpPaBUTeIbCTBEHHbIMA
opraHusaumaMm (perynmpyroTca MexayHapoaHoiM nybamyHeiM npasoM); 6) oTHoOWeEHUS,
B KOTOPbIX FOCYAAapPCTBO BbICTYMNaeT B Ka4eCTBE TOJIbKO O4HOW CTOPOHbI
NPaBOOTHOLUEHNSA, @ BTOPOW ABJIAIOTCA MHOCTPaHHbIE lopuandeckue amua,
MeXOYyHapoOHble XO03ANCTBEHHbIe opraHusauum (MX0) nnm pusmyeckmne nmua
(perynupytoTcsa MexayHapoaHbIM YacTHbLIM NpaBoM). FocynapCcTBO B KavyecTBe cybbekTa
rpa>K4aHCKO-NPaBOBbIX OTHOLWEHN YaCTO CTAaHOBUTCA YH4aCTHUKOM Fpa>KgaHCKO-
MPaBOBbIX OTHOLWEHN MeXAYHapOo4HOro xapakTepa, 0C/I0XKHEHHbIX MHOCTPaHHbIM
aneMeHTOM. OTHOLEHNA TaKoro Tuna BO3HMKAaT, B YaCTHOCTU, B TeX C/y4asax, Kkorga
rocyfiapcTBa: ) OCYLeCTBASAIOT BbINMYCK 3aMMOB 1 obsinraumnim, npogaBaeMblx
WHOCTpPaHLUaM; ) 3aKJII04al0T KOHLECCMOHHbIE COorNlalleHns U TOProBble COeNKu; )
BCTYNatlT B apeHAHble OTHOLIEHUA C MHOCTPaHHbLIM y4acTUeM; ) BbICTYMalT B Ka4yecTse
HacNieQHNKa BbIMOPOYHOr0 MMYLLLECTBA; ) NPefoCTaBAsA0T rapaHTUK Mo



BHELIHeTOpProBbiM caesikaMm 1 T. 4. BO3MOXXHOCTb y4aCTuA rocygapcTBa B OTHOLUEHUAX
rpaXkK4aHCKO-NMpaBoOBOro xapakTepa npsmMo npenycMoTpeHa POCCUNCKNM
3aKoHOA4aTeNbCTBOM. B cooTBeTCcTBUM CO CT. 124 TK PO Poccunckasa denepauns,
cybbekTbl Poccunckonm degepaumm, a Takxe MyHULMNaabHble 06pa3oBaHNS Yy4acTBYIOT B
rpa>k4aHCKO-MNPaBOBbIX OTHOLUEHUAX «Ha PaBHbIX Havasiax C MHbIMU Y4aCTHUKAMW 3TUX
OTHOLWWEHUN - rpa>kgaHamMun N pnan4eckuMm nmuamm». 13 aTon ctaTbn cnepgyeT Tpu
MOJIOXKEHMSA: ) TOCYAaPCTBO MOXET 6bITb CyObEKTOM rpa>KAaHCKO-MPaBOBbIX OTHOLLUEHWIA,
)rocyiapCTBO He MoJib3yeTCss HUKaKUMK NpenMyLliecTBaMn U MMeeT Te e npasa u
0683aHHOCTN, 4YTO N Apyrne CybbeKTbl rparK4aHCKO-MPaBOBbIX OTHOLLEHUN; ) K
rocygapcTBy MO aHaNIoOrnm NPUMEHSITCA HOPMBbI, ornpegensouwme y4yactme npuanyeckmnx
1L B 3TUX OTHOWwEHUAX (N. 2 ¢T. 124 TK P®). CornacHo cT. 1204 N'K PO K rpa>KaaHCKO-
MPaBOBbIM OTHOLUEHUAM OCJIOXKHEHHbIM MHOCTPaHHbLIM 3JIEMEHTOM, C y4acTnem
rocygapcTtea npasuna K PO npuMeHaoTca Ha 0bwmx ocHoBaHUAX. HopMbl
Me)XOYyHapOoL4HOro YaCcTHOro npasa NPUMEHSAITCA K CAeJ/IKaM, KOTopble rocy4apcTBo
coBepLlaeT Uan C KOTOPbIMU OHO CBSI3aHO NHbLIM 0Opa3oM, 4eM Npu OCYLLECTBEHNN
CyBepeHHbIX hyHKUMIN. [pn onpeaeneHnn Xxapakrtepa CAeNKN NMPUHMMAETCS BO
BHMMaHWe npaBoBas Npupoaa COoesiKN U y4UTbiBaeTCs ee uesb. [0CyaapCcTBO Kak
CybBbeKT MeXxayHapoaHOro YaCTHOro npaBa NoJib3yeTcs 0CobbIM NPaBOBbIM PEXVMOM,
COrjlacHO KOTOPOMY FroCydapCTBO, ero CO6CTBEHHOCTb, CAENKN C €ro y4aCcTUeEM He
MOOYMHAKTCA BJIACTU 3TOM0 MHOCTPAHHOMO rocyfapcTBa, TO eCTb ero pucanKuuu, T.e.
B ero uMmmMmyHuTteTe. PasnmyaeTcsa Asa suaa opucankumum: NMonHasa opncankums -
O3Ha4aeT, 4YTo rocygapcTeo obsagaeT BAaCTbiO NPeanucbiBaTb onpenesieHHoe
nosegeHmne (HanpuMmep, HopMaMu Npaea, agMUHUCTPATUBHBLIMU PACNOPSXKEHNSAMN U MP.)
BCEM HaxXo4AWMMCS Ha ero Tepputopumn n obecneymsaTb N0ObIMKN CpeacTBaMm
peannsaumio ceonx npegnmcaHmin. OrpaHnyYeHHas LPUCONKLNA - O3HAYaeT, 4To
rocynapcTBo obnagaeTt BAacTbio NpegnucbiBaTb onpeneneHHoe nNoBefeHmne, Ho OHO
OFpaHMYEHO NO pa3/INYHbIM MPUYNHAM B UCMNONbL30BaHUK CPeacTB, Ans obecnevyeHus
peanusaumm CBoUxX npeanmcaHnin. BeHckasa KoOHBEHUMSA O AUNJIOMAaTUYECKNX CHOLLIEHUAX
1961 r. npsamMo npennucbiBaeT BCEM roCcyapCcTBaM, ero A0J/PKHOCTHbIM JinLaM
OCYLLeCTBNATb CBOIO AeATes/IbHOCTb B COOTBETCTBUM C 3aKOHaMK rocynapcTea, Ha
TEPPUTOPUMN KOTOPOIrO OHM HAXOAATCA, a TakKe cobnogaTb MEeCTHbIe TpaanuUnumM un
obbl4an. IMMyHNTET BKIOYaeT B cebs nnb HENPUMEHEHNE NPUHYANTENIbHbLIX Mep Mo
OCYLLECTBJIEHNIO 3aKOHOB, aAMUHUCTPATUBHbIX Pacnopsa>XeHun, cyaebHbix
pacropsi>XeHun n pewweHnn n np. OcobeHHOCTb MPaBOBOro NOJIOXKEHUA rocygapcTBa Kak
cybbekTa 4YaCTHOMPaBOBbIX OTHOLUEHNIN MEeXAYHAapPOoHOro XxapakTepa CBOANTCA K ero
npaBy Ha UMMyHUTET. FocyaapcTBO ob/1agaeT MMMYHUTETOM TOJIbKO B TeX CyYasx,
Korga YacTHOe NpaBOOTHOWEHNE KakuM-1nbo obpa3omM CBA3aHO C TEppPUTOPUASIbHON



IOpPUCONKLNEN NHOCTPAHHOIO rocygapcTBa (crnop AosKeH 6biTb paCCMOTPEH B
WHOCTpPaHHOM cyaebHOM opraHe ninm NMyLLecTBO, Ha KOTOPOE HY>XHO HaloXXUTb apecT,
HaXoOUTCA Ha TEPPUTOPUN NHOCTPAHHOIO rocygapcTea 1 T.4.) NMoHATMe «rocygapcTea»
ONS uenenm MMMyHUTETa O03Ha4vaeT: ) [oCcynapCTBO 1 ero opraHbl ynpaBaeHus; )
yypexxaeHusa n nHble obpasoBaHnNs B TOW Mepe, B KaKOW Mepe OHU NPaBOMOYHbI
NEeNCTBOBATb B OCYLLECTB/IEHNN rOCyAapCTBEHHOW B/IAaCTW; NpeacTaBuTeNn
rocyfapcTBa, AeNCTBYOWME B 3TOM KavyeCTBe; ) COCTaBHble YacTu heaepaTUBHOIO
rocynapcTBa U MoONTUYECKMNE noapa3nesnieHns YHUTapHOro rocygapcTBa, KOTopble
MPaBOMOYHbI NpeaAnpuHUMaTb OENCTBMSA B OCYLLECTB/IEHUN FOCYAapCTBEHHOW BAacTu. Ha
ouuManbHbIX MpeacTaBuTenenm rocygapcTea MMMYHUTET PacnpOCTPaHSAETCS, €CIN OHU
DEeNCTBYIOT B 3TOM KadecTBe. CTaTyc cybbekToB hefepaunm ypaBHEH CO CTaTyCOM
MOJINTNYECKNX NOAPa3aeNeHNn YHUTApHOro rocyaapcTea. IMMyHNTET rocynapcTBa OT
IOPUCONKLNN MHOCTPAHHOIO roCcyaapCTBa COCTOUT U3 HECKOJIbKUX 3/1IEMEHTOB: )
CynebHblhi UMMYHUTET - HEMOACYAHOCTb rocyaapcTBa Cyay MHOCTPAHHOINO rocygapcTBa.
CornacHo cynebHoMy MMMYHUTETY HM OOWH WHOCTPAHHbLIN Cy HE BNpaBe
NPUHYANTESIbHO OCYLLECTBUTL CBOIO HOPUCONKLMIO MO OTHOLLEHUIO K APYTrOMYy
rocynapcTBy, T.€. He BMpaBe NpuBJieYb NHOCTPAHHOE roCy4apCTBO B Ka4YecTBe
OTBeTYMKaA. Takas CUTyaumnss BO3MOXKHA NLWb MPX HAaJIMYNN SBHO Bblpa>XeHHOIr o
cornacumsa rocyaapcTBa, CAeslaHHOro ero KOMNeTeHTHbIM OpraHoM B hopMe,
npenycMoTpPEHHON COOTBETCTBYOWMNM HAaLNOHA/IbHbIM HOPMATUBHbLIM NPAaBOBbLIM aKTOM.
3anHTepecoBaHHbIe NMua MoryT 6ecnpenaTcTBEHHO 06paTUTbLCA C TpeboBaHNAMU K
rocyfapcTBy B CyAbl N Apyrve npaBornpuMeHuUTesIbHble OpraHbl 3TOro rocygapcraa. Kak
y>XKe rOBOPWJIOCh, B TAaKOM CJlydae Bonpoc 06 nMMyHnTeTe He BO3HMKaeT. N HakoHel,
MO>XHO 0B6paTUTBLCA K CBOEMY NMPaBUTENLCTBY OJ19 BO34ENCTBUS Ha MHOCTPaAHHOe
rocynapcCTBO MO AMnJoMaTU4eCKMM KaHanaM. B To »xe BpeMs, ecnm rocyaapcTBo
obpawaeTcsa C NICKOM B MHOCTPAHHbIN CyA A8 3alMTbl CBOUX MpaB, TO HXN OAWH
WHOCTPaHHbIN Cy He BNpaBe O0TKa3aTb eMy B OPUCOMKLUMN. Takon 0TKa3 6bin 6bl
HapyLUEHNEM CYBEPEHHbIX NMPaB rocyaapcTsa. ) IMMyHUTET OT NPUMEHEeHUs Mep no
npenBapuTensHOMy obecnevyeHuto NCKa, COrnacHO UMMYHUTETY Cy, pacCMaTpUBatoL NI
4aCTHOMNPaABOBOW CNOpP C y4aCTUEM MHOCTPAHHOIO rocyaapcTBa, He BNpaBe NPUMEHSATb
nobble mepbl MO NpeaBapuTesibHOMY 06ecneyeHunto NCKa, Tak Kak Takme Mepbl HOCAT
NPUHYONTENbHbIA XapakTep. ECnn Takme Mepbl KacaloTCcsa rocygapcTBa U ero
CcobCTBEHHOCTU (apecT rocyfapCTBEHHbIX CHETOB B MHOCTPaHHbIX 6aHKaXx, ONncb
MMYLLIECTBA, OrpaHNYeHne npaBa rocyaapcTBa N0JIb30BaTbCsi CBOMM MMYLLLIECTBOM U Mp.),
TO C TOYKWN 3PEHUA UMMYHUTETA OHMN HE AONYCTUMbI. ) IMMYHUTET OT NPUHYANTESIbHOIO
NCNOJZIHEHNA UCKa O3HavaeT, 4To 6e3 cornacus rocyaapcTBa Heb35 OCYLLECTBUTb
BblHECEHHOE NMPOTUB HEr0 peLleHne, To eCTb He4ONYyCTMMO HaloXKeHNe apecTa Ha



npuHagiexalliee rocyaapcTBy MMyLLECTBO, MpoBeAeHMe ero Nny6anYHON Npogakv n
APYrux NPUHYAUTENIbHbIX Mep, KOTOpble MOryT ObiTb NpeayCcMOTPEeHbl MHOCTPaHHbLIM
3aKOHOM. UIMMYHUTET OT NMPUHYOUTENIbHOr0 NCNOJIHEHNSA NCKA TECHO CBA3aH C CyaebHbIM
MMMYHNUTETOM rocyfapcrtsaa. [103ToMy fa)ke eCcsim opraH, paccMaTpuBaroLwmin cnop,
oTBeprHeT cyaebHbI UMMYHUTET UK COOTBETCTBYOLEEe rocy4apCcTBO CaMO OTKaXkeTCs
OT Hero, ncTew, B NoJib3y KOTOPOro byaeT BbIHECEHO peLleHne, BCe PaBHO CTOJIKHETCA C
ONenCcTBMeEM NMMYHUTETA OT NMPUHYAUTENIbHOrO UCNOJIHEHUA UCKa. Kak nogyYyepkneaeTcs,
Hanpumep, B M. 4 cT. 32 BEHCKOW KOHBEHL NN O AUNJIOMaTUYeCKUX CHOoLeHnsax 1961 r.
"O0TKa3 OT UMMYHUTETA OT IPUCAUNKLNN B OTHOLIEHUNN FPaXK4aHCKOro 1in
AOMUHNCTPATUBHOIO AeJsia He 03Ha4YaeT 0TKasa OT MMMYHUTEeTa B OTHOLUEHUN
NCNOJIHEHNSA peweHuns, ans Yyero TpebyeTcs ocobbin oTkas". ) UMMyHUTET
COBCTBEHHOCTU rocyapcTBa, T.€. PEXMM HENMPUKOCHOBEHHOCTU roCcy4apCTBEHHOM
COBCTBEHHOCTM TECHO CBSA3aH C euwle 04HON MeXXAyHapOA4HO-NPaBOBON OOKTPUHON -
OOKTPUHON «aKTa rocygapcrea», COrJlaCcHO KOTOPOW CyAbl O4HOIM0o rocynapcrea He
DOJIKHbI BBIHOCUTb pelleHns OTHOCUTENIbHO aKTOB NpaBnTesibCTBa APYron CTpaHsbl,
COBEpLUEHHbIX Ha ee TeppuTopun. Ecnn rocypgapctso, npnobpeno cobCTBEHHOCTb Ha
OCHOBE aKTa, MPUHATOro Ha CBOEN TEPPUTOPUN, HU OONH MHOCTPaHHLIN Cy[ He BripaBe
obcy>XaaTb NMPaAaBOMEPHOCTb NPUHAANIEXHOCTN COBCTBEHHOCTU. UIMMyHUTET
COBCTBEHHOCTM NMPOABAAETCA B TOM, H4TO, €C/IN UMYLLECTBO HAaXOAUTCSA BO BJlageHUN
rocyfnapcTBa, KOTOpOe 3asiBUJ10, HTO OHO eMy MPUHAOJIEXUT, TO HNKaKue opraHsbl
WHOCTPaHHOIo rocygapcTBa He MOryT NPOBepsATb NPAaBOMEPHOCTb 3TOro pakTa. )
NMMyHUTET caenok rocypapctsa. (FfocynapcTBo B CUly UMMYHUTETa CBOOOAHO OT
MPUHYAUTESIbHbIX Mep MO OCYLEeCTBIEHMNIO MHOCTPAHHbIX 3aKOHOB, aAMUHNCTPATUBHbIX
pacnopsi>XeHun n T. 4. YacTHOMpaBOBble OTHOLLUEHUSA MeXAYHAapPO4HOro xapakTtepa C
y4yacTueM rocygapcTsa, B HaCTHOCTW, CAEJIKU, 3aKJ/llo4aeMble rocy4apCTBOM C
WHOCTPaHHbIMU PU3NYECKUMIN N IOPULNYECKUMIN NULL @MU, OO0JDKHbI PerynpoBaTbCA
rMpaBoOM 3TOro rocyfapcTaa, €C/i TOJIbKO CaMu CTOPOHbI HE AOrOBOPATCSH O MPUMEHEeHUN
WHOCTpPaHHOro npasa). OTAeNibHble 3/1IeMEeHTbl UMMYHUTETa B3aUMOCBSA3aHbl U BMecTe
COCTaBNAT coaep)XaHne MMMYHUTETa rocyfapcTea B HaCTHOMPaBOBON cdepe.
NWMMyHNTET rocyfapcTBa - 3TO ero «rnpaBo», BbiTeKalolee N3 CyBepeHnTeTa, HO He
«00513aHHOCTb>». [OCYAapCTBO BNpaBe 0TKa3aTbCA OT UMMYHUTETA, KakK B LLeJIOM, TaK n
OT Kakoro-nmbo ero anemeHTa. NocygapcTea AOCTAaTOYHO YAaCTO OTKa3biBAKOTCH OT
CBOEro MMMyHUTETA, 4TOoObl yNPOCTUTb CBOE COTPYOAHNYECTBO C MHOCTPAHHbIMU
rpa>kxgaHamu n lopuandyeckumMmm nmuamm. OTkas oT UMMyHUTETa, 4ToObl ObITb
IOPULANYECKU OeNCTBUTESIbHbIM, NMOOYNHACTCHA HEKOTOPbIM npasuaam: . OTKas A0JIKeH
ObITb SBHO BbIpa)keH B MMCbMEHHON hopMe: COOTBETCTBYOLLMM OPraHOM rocygapcTsa B
OOHOCTOPOHHEM Nopsake, NMpu 3aKJYeHUn coenkn B CaMOM ee TeKCTe, B



MeXXAyHapoa4HOM gorosope un np.; . OTkas He MoXXeT bbITb NoApa3dyMeBaeMbIiM (eCnun B
WHBECTULMOHHOM COorfaweHnn C y4acTueM rocygapcTtBa CTOPOHbI 4OMOBOPUINCH
nepepaBaTb BCe CNOpbl 414 paspeweHns B ApbnTpaKHbih MHCTUTYT CTOKI0OJIbMCKOWM
TOProBon NanaThbl, TO U3 3TOrO He cnefyeT BbiBOA 00 0TKase oT uMMyHuTeTa); . OTKas
OT UMMYHUTETa He MOXXeT TOJIKOBAaTbCA paclumpuTenbHo. FocygapcTeo cBob6oHO B
CBOEW BOJIE: OHO MOXKET O0TKa3aTbCHA OT MMMYHUTETa B LLEJIOM B OTHOLLUEHNN O4HON
COEJIKM, HO 3TO HEe MOXET TOJIKOBaTbCHA TakuM obpa3oM, 4TO rocyfapCcTBO OTKa3asioCb OT
MMMYHUTETa B OTHOLLUEHNN BCEX COEJIOK, COBEPLUAEMbIX HA TEPPUTOPUN OAHHOIO
WHOCTpPAHHOro rocygapcTea; . Ecnm rocypapcTBo gano cornacue 6biTb NCTLOM B
WHOCTpaHHOM cyaebHOM npouecce, TO 3TO HE 03Ha4YaeT, YTO B OTHOLWEHUN K HEMY MOTYT
ObITb MPUMEHEHbI NPUHYANTENbHbIE Mepbl N0 NpeaBapuTenbHoOMYy obecnevyeHuo NckKa
NN NO NPUHYAUTENIbHOMY UCMOJIHEHMIO PELUEHNS MHOCTPAHHOro cyda u T. 4.
BO3MOXXHOCTb OTKa3a OT MMMYHUTEeTa NpenycMoTpeHa B POCCUNCKOM 3aKOHe 0
cornawleHuax o pasgene npoaoykuum 1995 r. Hanpumep, ecnn Poccusa BoipaxkaeT
corslacue Ha nog4YnHeHne ee ToprnpeacTesa B FlepMaHnn OPUCOANKLNN CYyL0B 3TOMN
CTpaHbl, TO Takoe corsacune byaeTt KacaTbCA TOJIbKO MPaBOOTHOLIEHNI, CBA3AaHHbIX C
TOProBbIMU CAe/IKaMun, 3aKJIKOYEHHLIMU 3TUM OPraHOM B COOTBETCTBYIOLLEM
rocypnapcrtsee. Heobxoonmo nmeTb B BUAOY, YTO Npenesibl Corjiacus rocygapcTBa Ha
NPUHYANTEsIbHbIE MepPbl B OTHOLLIEHUN ero COBCTBEHHOCTM OFrpaHNUYeHbl HEKOTOPbLIMU ee
BMAAMWN, KOTOpblE HE MOTYT CTaTb 06BEKTOM CaHKLMI faxke C coraacusa rocygapcTBa
cobcTBEHHMKa (HanpumMep, ero NpMpoAHble pecypchbl). PoCCcMnckoe 3akoHo4aTeNbCTBO
OCHOBAHO Ha Teopumn abCcoNTHOro UMMYHUTETa rocygapcTtBa. CtaTtbs 401 MK PO,
yCTaHaB/IMBAET, YTO NpeabsBieHNE NCKa K MHOCTPaHHOMY rocygapcTtsy, obecnevyeHmne
NcKa n obpalleHne B3biICKaHUA Ha MMYLLLECTBO MHOCTPAHHOI0 rocyaapcTBa,
Haxogsweecsa Ha TeppuTopun Poccum, MmoryT 6bITb 4ONYLWEHbI INWb C COr/lacus
COOTBETCTBYIOLLEro MHOCTPaAHHOro rocynapctea. Cornacmne KOMMNeTeHTHbIX OPraHoB
COOTBETCTBYIOLEro MHOCTPAHHOIO rocyfapcTBa TpebyeTcsa Nnpn pacCMOTPEHUN NCKa B
apbutpakHom cyge (cT. 213 AMNK P®). Taknum obpa3om, Hopma CT. 213 AlMNK PO,
npenocTaBnsss MHOCTPAHHOMY rOCyAapCTBY MOJIHbIA OPUCANKLUMOHHBLIA UMMYHUTET,
BMeCTe C TeM npegycMmaTpuBaeT, 4To henepasibHbI 3aKOH NN MeXAYHapOaHbIN
AO0roBOP MOryT YCTAaHOBUTb M3bATUA U3 NPUHLMNA aBCONOTHOrO MMMyHUTETa. HopMbl 06
MMMYHUTETE MHOCTPAHHOIo rocyiapCTBa 3epKaJlbHO OTpa>katoT NO3ULMIO rocyaapcTBa,
KOTOPYIO OHO 3aHMMaeT B OTHOLWEeHUU NpeabsaBieHNs K HeMY NCKOB NHOCTPaHHbIMU
OPNONYECKUMU U PU3NYECKNMU NNLAMN. TaKasa No3nums, B HaCTHOCTU, OTpPa>keHa B
depnepanbHOM 3akoHe oT 30 gekabpsa 1995 r. «O cornaweHusax o pasgese npoayKumnm».
CornacHo 3ToMy 3aKOHY (CT. 23) B corslalleHnax o pasgese npoaykuumn, 3akarndaemMblX C
WHOCTPaHHbIMWU Fpa>kgaHaMn 1 IPUANYECKMMN NNLAMUN, MOXET bbITb NpenycMoTpeH (B



COOTBETCTBUN C POCCUNCKMM 3aKOHOLATENIbCTBOM) OTKa3 rocygapcTea OoT cyaebHoro
NWMMYHUTETa, UMMYHUTETa OT NpeaBapuTensHoro obecnevyeHns Ncka n NCNOJHEHMNS
cynebHoro n/mnn apbuTtpa>kHoro peweHuns. Ana poCCUNCKOro 3aKOHOA4ATeNbCTBA
BbICTYMJIEHMNE rocygapCTBa B Ka4eCTBe HeNnocpeaACcTBEHHOro cybbekTa Takmx
BHELLIHETOProBbIX COEJIOK HEXapaKTepHa 1 orpaHmnyeHa. B cT. 11 3akoHa o
rocyapCTBEHHOM peryanpoBaHNM BHELWWHETOProson geatenbHocTn 1995 rona
npenycMoTpeHO, 4TO rocynapcTeo (PP, ee cybbekTbl 1 MyHUUMNaNbHbIE 0Opa30BaHNSA)
OCYyLLeCTBNSAET BHELHETOProByo AesATesSIbHOCTb HENOCPEACTBEHHO TOJIbKO B C/y4asX,
YCTaHOBJIEHHbIX (hefepaibHbIMN KOHCTUTYLUOHHBIMU 3aKOHaMU, hefepasibHbIMUN
3aKOHaMM, 3aKOHaMN U UHbIMN HOPMATMBHbLIMU MPaBOBbLIMU akTaMn cybbekToB PD. B Tex
e NCKJIYNTENbHbBIX C/lyYasaXx, KOrga BHELWWHEeTOProByo CAENKY 3aK/04YN10 TOProBoe
npeacTaBuTeNbCTBO OT MMEHU rocygapcTBa, Takas cAesika O0JIXKHA pacCcMaTpuBaTbCs
KakK coBeplleHHas caMuM rocygapcTtBoM. Toproesoe npeacTtaBUTesIbCTBO - 3TO OpraH,
OCYLLEeCTBASAWMNIN 3a rpaHnLen npasa PO B 061acTn BHELLHEIKOHOMUNYECKOWN
neATeNIbHOCTKN, MPaBOBOE MNOJZIOXKEHNE KOTOPOro 3a rpaHnLEn onpenenseTcs
BHYTPEHHMM 3aKOHOLATeNIbCTBOM P®, TOProBbiMK AOrOBOPaAMU UM CneumanbHbIMU
corslalleHnsaMmM 0 TOProBbIX NpeacTaBUTENbCTBaAX., 3aKIIOYEHHbLIMN Poccuen ¢
WHOCTPaHHbIMW roCy4apCTBaMM, a TakXXe obLenprusHaHHbIMU HOPMaMK
MeXXYHapo4HOro npasa.

3aKJso4yeHue

N3y4yeHune TeMbl 4aHHOW KYpCOBOW MO3BOJIAET caenaTh caeaytouwme BbiBoabl. CybbekT
MeXOYyHapoAHOro 4YacTHOro npasa - 1Muo, obnagarmLwee No MeXXayHapogHOMY YaCTHOMY
npaBy CNOCOBHOCTLIO OCYLLECTBAATL NMpaBa U opugndyeckmne ob6a3aHHOCTU (MHOCTPaAHHbIE
MO OTHOLLUEHMIO APYT K APYry hunsnyveckre n lopnanyeckmne nmua, a Takxke rocyaapcTso).
.) B MexxgyHapoaHoOM 4acTHoOM rnpase Poccmnckonm depepaumm BOrnpoc o rnpaso- v
neecnocobHOCTM BO3HUKAET NMPUMEHUTENbHO K MHOCTPAHHbLIM Fpa>kgaHam,
HaxoOAaWMMCA Ha TeppuTopum Poccmnimnckon depepaunm n K pPOCCUACKUM Fpa>kgaHam,
npebbiBatowinm 3a pybe)xoM. NHOCTpaHLbl MOSb3YOTCA B POCCUn rpa>kaaHCKom
NMpPaBoCNOCObHOCTbIO HapaBHE C POCCUNCKUMIN FpakagaHamMu. 'pa>kgaHCcKas
neecnocobHoOCTb onpenenseTcsa Nx JIM4YHbIM 3aKOHOM. [leecnocobHOCTb MHOCTPaHLEB
byoeTt onpenenaATbCA N0 POCCUNCKOMY MPaBy B C/y4vasiX 3ak/Il04eHUs COENOK,
coBepLUaeMbIX MHOCTPaHUaMM Ha TeppuTopun P® 1 B oTHOWEHNN 0693aTeNbCTB,
BO3HMKAOLWLMX BCeACTBME NpUYnHeHnsa Bpena B Poccuimnckonm depgepaumm, a Takxe npu
peLlleHnn BONpoCcoB O Npu3HaHmm B PO nHocTpaHueB uan nuu 6e3 rpa>kgaHcTBa
OrpaHM4YeHHO aeecnocobHbIMKU, 6€3BECTHO OTCYTCTBYHOLWMUMU U 06 BABNEHNN UX



ymMmepLnmu. .) bypHoe pasBuTue BHELLHEIKOHOMNYECKOW AesATesIbHOCTUN Hallero
rocyfapcTBa, a TakXXe HeKoTopble noamTnyeckme nobenbl Ha hoHe pa3BUTUSA TOProOBbIX
OTHOLLUEeHUN, HanpumMmep: BCTyrnaeHne Poccnen Bo BceMmmnpHyto TOprosyto opraHusanumio,
OTKPbIBAOT HOBble BO3MOXXHOCTU A1 TaKNX CYyObEeKTOB MeXXAyHapo4HOro YaCcTHOro
npaBsa, Kak topuanyeckue nuua. Ho ocyllecTssieHne NoCTaB/IeHHbIX 3a4a4y, TakMX Kak
DOCTONHAsA KOHKYPEeHL NS Hawen Nnpoaykuum Ha MMpoBOM pbiHKe, Bonee
npuesieKaTeNbHble YC/I0BUS A1 NHOCTPAHHbIX UHBECTULUMN U T.4. TpebyeT 6onee
AeTasIbHOro 1 TwaTesibHO NPoAyMaHHOro, NpMBe4eHHOro B COOTBETCTBUE C
MeXAYHapOoHbIM 3aKOHO4ATEIbCTBOM HaLMOHaIbHOro rnpasa. [NpaBoCcyObeKTHOCTb
IOPUANYECKUX NTNL, onpeaensaeTca no Kputepuam: . Kputepmm nHKopnopawuunm
(perncTtpaumm), 3akpenneHHsbin B 4.1 ¢T.1202 T'K PO, a Tak)Xe B npaBe BennkobputaHum
n CLUA. Y iopnanyeckoro nmua MoXeT BbiTb TOJIbKO 04HO MeCTO perncrpauunu.
CyLieCcTBeHHbIMM HeJoCTaTKaMn JaHHOI0 KpUTepus sABNSEeTCA BOSMOXXHOCTb ero
NCMONb30BaHUSA C Lenblo obxona 3akoHa 1 npnobpeTeHns 6naronpuaTHOro pexxnma
AeATeNIbHOCTU. . Kputepunm Mecta HaxoXXAeHUs adMUHUCTPaTUBHOIMO opraHa (ueHTpa
yrnpaBJiieHUs1) Uan KpUTEPUin ocensioCcTn, 3aKpernieHHbIn B 3aKoHoAaTelbCcTBe PpaHuunn,
FepMmaHun, ABCcTpuu, LLBenuapumn, oTBevaeT TpebOBaHMIO HAIMYNSA peasibHOW CBA3W. 3a
OCHOBY bepeTcs 3akpensieHHOe B YCTaBHbIX AOKYMEHTaX MEeCTO Hax0oXAeHuns
topnanyeckoro amua. HeynobcTteBo AaHHOM0 KpUTEPUA NPOSABISETCH B €ro
HEeNPUro4HOCTN ANSA KPYMHbIX OPUANYECKUX NUL, C pa3BeTBJIEHHOW CUCTEMON
ynpassieHus. . Kputepuin MecTa OCyLLEeCcTB/IEHNS OCHOBHOW OeATEeNIbHOCTU, TaK XXe Kak U1
npeabiayLnin, oTpa)KaeT NMPUHLUM peasibHOW CBA3M KOMMaHUu 1 rocygapctea. OgHako
OH eule bosiee HeynobeH N9 KPYMNHbIX KOMMaHUN, Yba 0eATeNbHOCTb OCYLEeCTBASEeTCA B
HECKOJIbKMX rocyapcTBax, 4eMm npeablaywmm. NIcnonb3syeTcss Kak 40MNOJHUTESIbHbIN U B
CTpaHaX aHrJ10CakCoOHCKOW CUCTeMbI NMpaBa, N B CTpaHaX pOMaHO-repMaHCKOM CUCTEMbI
(PpaHuma). . Kputepum KOHTPOJIA UCMOJIb3YEeTCA KaK A0OMNOJSIHUTESIbHbIN B TeX Cy4vasx,
Korga ropugnyeckoe nnMLo, co3gaHHoe N JenCcTBYyoLWee No HaunoHasibHbIM 3aKOHaM,
KOHTPOJIMPYETCA NHOCTPaHHbIM KannTasioM. HeoCTaTKOM ABASAETCSA HENMPUroaHOCTb
3TOro Kputepusa ansa obuiecTs Co CMeLlaHHbIM COCTaBOM y4peauTesien. 3TOT KpuTepun
Mo3BONISIeT roCcyAapCcTBY peryampoBaTh AOMNYCK MHOCTPAaHHOIO KanuTana n
yCTaHaB/IMBaTb OnpeaesieHHbIV MPaBOBON PEXUM B OTHOLLUEHUU AesATesIbHOCTHU
WHOCTPaHHbIX MHBECTOpPOB. Npobsiema ABOMHOIrO HanoroobsioXKeHUs pellaeTcsa nyTem
3aKJII04EHNS MeXXAYHapOoa4HbIX AOr0BOPOB, B KOTOPbLIX YKa3aHOo, YTO Hasoru,
BbIMJ1la4eHHble OAHOMY roCyAapCcTBY, MOryT ObITb 3a4TeHbl B Ka4yeCTBe HaJsIoroB Apyroro
rocygapcTtsa. IHoCTpaHHbIe opuanyeckue nnua B Poccuun v B apyrux ctpaHax CHI
MoryT 6e3 ocoboro paspelieHus copepliaTtb B PO caenky no BHELIHEN TOProBsie 1 no
CBSAI3@HHbIM C HEW pacYeTHbIM, CTPaxXoBbiM U UHbLIM OrMepaunsaM ¢ POCCUNCKNUMU



npeonpuaTUAMn, opraHmsaunaMmm MHoCcTpaHHble opuandyeckme avua nMerT Npaso Ha
cynebHyio 3amnTy cBOMX NpaB. JIMKBMAauma lpnan4yeckoro amua 3a rpaHuuen, sneyeT
NMKBMAAUMIO ero otaeneHnn B Poccun. Hanbonee naeanbHom (popmMon 1OpuaANYeCKoro
nnua no 3afgyMKe 3aKoHoJaTeNnen pas3inyHbiX CTPaH ABJIAETCA TPaHCHAaLMOHAaIbHasA
Koprnopauus, koTopas bbisia 6bl 0AMHAKOBO HageneHa npaBamMm U 0693aHHOCTAMU Ha
TeppuTopmumn BCEX CTPaH CBOEro nNpucyTcTeus. .) OCobeHHOCTb NMPaBOBOro NoJIOXKeHUs
rocyfapcTBa Kak CybbekTa YaCTHOMPaBOBbIX OTHOLIEHUA MEXAYHAaPOAHOr0 XapakTepa
CBOAUTCA K ero rnpasy Ha UMMyHUTeT. [ocynapcTBo obnagaeT MMMYHUTETOM TOJIbKO B
Tex c/y4aax, Korga 4yacTHOe rNpaBOOTHOLWeEHNe KaknM-nnbo obpasoM CBs3aHO C
TeppuTopmnanbHON LPUCOANKLMEN NHOCTPAHHOMO rocygapcTsa (cnop fo/keH bbiTb
paccMOTpeH B MHOCTPaHHOM CyiebDHOM opraHe UM MyLLecTBO, Ha KOTOPOE HYXXHO
HaJIOXUTb apecT, HAaXo0OUTCA Ha TEPPUTOPUN MHOCTPAHHOIO rocyJapcTea U T.4.).
Poccuinckoe 3aKoHOLaTesIbCTBO OCHOBAHO Ha Teopuun abCoNOTHOrO UMMYHUTETA
rocypnapctea. Ctatba 401 MK PO, ycTaHaBAMBaeT, YTO npeabsAB/IeHNe UCKa K
WHOCTPaHHOMY rocygapcTBy, obecneyeHne ncka n obpauieHne B3biICKaHUA Ha
MMYLLEeCTBO MHOCTPAHHOIO rocyapcTBa, Haxoasleeca Ha TeppuTopumn Poccun, MoryTt
ObITb AONYLLEHbI JINLWb C COrjlacusa COOTBETCTBYIOWEro MHOCTPAHHOIo rocyaapcTBa.
OcyuiecTBieHNe rocyfapcTBOM CBOUM (PYHKUUN KaK CyOBbEeKTOM MexaAyHapoaHOoro
4aCTHOro NpPaBo NPOU3BOAUTCA TaKUMN OpraHaMu, Kak NocosIbCTBaA, KOHCYJIbCTBA,
TOprosble NpeacTaBuTesnbCTBa U T.4. DYHKLUNU, OCYLLeCTBAAeMble HallNMK
annaoMaTu4eCKUMMm NpencTaBnTe/IbCTBAaMM N KOHCYJIbCKUMUN yYpeX4eHUAMUN no
noafep>XXKe COOTe4eCTBEHHMKOB, CYMTAl0 HeJoCTaToYHbIMU. C 3TON LeNbio AO0JIKHbI
ObITb MCNOJNIb30BaHbl B MOJIHOWM Mepe MeXAYyHapoHble MeXaHU3Mbl 3aLlLUMTbl NpaB
yesloBeKa, UHCTPYMeHTapuin MeXxxayHapoHbIX AOrOBOPOB, BKJKOYas AOroBopbl No
BOMpOCaM TOProBO-3KOHOMUYECKOro COTpyaHMYeCTBa, rpax4aHCTBa, NPaBoOBOM NOMOLLMN,
TPYLOBOM AeATeNbHOCTN, coumanbHOro obecnevyeHuns, KyabTypbl 1 obpa3oBaHus.
Heobxoanmo co3faTb permoHasibHyo CMCTeMY 3alUnTbl NpaB YenoBeka ¢ bonee
LWMPOKKM y4acTmeM Poccmnckon defepaunm B MeXX4yHapoOLHOW U €BPONencKom
cucTemMax 3alnTbl MpaB YeNoBeKa, YTO MO3BOJINT U3MEHUTHb K JlydLlleMy MNoJIoXKeHne aen
c obecneyeHmeM 3aLLMThbl MPaB HALLINX COOTEYECTBEHHUKOB 3a pybexxkom.
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