Mage nofpund or type unknown

3aWwmnTa rpaxAaHCKUX NpaB ABNAETCHA OOHOWN U3 Ba)KHeNLWMX PyHKLUMI noboro
MPaBoOBOro rocygapcTBa. Hage)xHas n Hagnexallasa 3awmnTta rpa>xaaHckmx rnpas,
rapaHTUpyeT y4YaCTHMKaM NpaBOOTHOLLEHUN BecnpenaTCTBEHHYIO peann3aumnio
cybbekTuBHbIX NMpaB. B Poccunckon ®epepaunm 3aimTa rpaXK AaHCKUX NMpaB - 0O4UH U3
WHCTUTYTOB FPa>KAaHCKOro 3aKoHogaTesIbCTBa, HOPMbl KOTOPOIro onpeaensaoT Nopsanok
1N CrocoObl 3aLNTbl HAPYLLUEHHbIX WX OCMapuBaeMbIX rpaKaaHCcKux npas. CybbekTam
rpa>kK4aHCKOro npaBa npenocTtaB/ieHa BO3MOXXHOCTb 3allMLLaTb CBOW rNpaBa U MHTepechl
C NOMOLLbIO pa3/INYHbIX NPaBOBbLIX CPenCcTB.

MNog cnocobamm 3amnTbl CYOBEKTUBHbBIX FPa>KgaHCKNX NpaB MOHUMAOTCA 3aKpensieHHble
3aKOHOM MaTepuanbHO-NPaBOBbLIE MepPbl NMPUHYAUTENLHOINO XapakTepa, NoCpPeaAcTBOM
KOTOpPbIX MPON3BOANTCA BOCCTAHOBNIEHME (MPU3HAHME) HapyLUeHHbIX (0OCnapuBaeMblX)
npas 1 BO34ENCTBME Ha NpaBoHapywuTensa. Obwunn nepevyeHb 3TUX Mep AaeTcs CT. 12
K, roe roBopuTCs, 4TO rpakgaHCcKue npaBa 3alnLaloTca NnyTeM X Npu3HaHus;
BOCCTAHOBJIEHMSA MOJIOXKEHUSA, CyLLeCTBOBaBLUEro 40 HapyLleHns rnpasa, 1 npecevyeHuns
OEeNCTBUI, HapyLUALWMX NMPaBo WA co3aatoWmnX yrpo3y ero HapyLeHuns; Npu3HaHns
OCNOPUMOWN CAENKN HEAENCTBUTENIbHON N MPUMEHEHUS NOCNEACTBUN ee
HeOenCTBUTENIbHOCTU, MPUMEHEHUSA NOCeACTBUN HEAENCTBUTENIbHOCTU HUYTOXKHOW
COeNKWU; NPU3HaHUA HeLEeNCTBUTE/IbHbIM aKTa rocy4apCTBEHHOr0 OpraHa uian opraHa
MeCTHOro caMoynpaBJ/ieHUs; caMOo3alNTbl NpaBa; MPUCYXXAEHNS K NCMOJIHEHUIO
0683aHHOCTN B HaType; BO3MeLleHNS YObITKOB; B3bICKAHMUSA HEYCTONKWN; KOMMNEHCaLNmn
MOpaJIbHOro Bpeda; npekpaleHnsa nanm n3MeHeHuns NPaBoOOTHOLWEHUSA; HEMPUMEHEHNS
CyOOM aKTa rocyaapCTBEHHOro opraHa nam opraHa MecTHoro caMoynpaB/ieHus,
NnpPOTUBOpPEYaLLEro 3aKOHY; MHbIMK criocobamm, NpeayCMOTPEHHBbIMU 3aKOHOM.

Yawe, ogHako, obnagaTtento cybbeKTUBHOIO npaBa NpeaoCTaBASAeTCH BO3MOXXHOCTb
onpeneneHHoro Bbibopa cnocoba 3aLmMTbl CBOEro HapyLeHHOro npasa. Hanpumep, B
noroesope noapsaa, ecav noapaaymMK onycTna oTCTynaeHnsa oT YCA0BUIA JOroBopa,
yxyawmswine paboTy, nam oonycTun nHble HegocTaTku B paboTe, 3aKa3ymK BNpaBe Mo
cBoeMy Bblbopy noTpeboBaTb Be3BO3ME3AHON0 NCNPAB/IEHUSA YKAa3aHHbLIX HEAOCTAaTKOB B
Pa3yMHbIN CPOK, NN YMEHbLUEHNS YCTaHOBJIEHHOW 3a paboTy LEHbl, NN BO3MELLEHUNS
CBOMX PaCXono0B Ha yCTPaHEHMEe HeAO0CTaTKOB, KOrda NpaBo 3aka3ynKa yCTPaHATb UX
npeaycMoTpeHo B aorosope nogpsna (ct. 723 NK). CBoeobpa3HbiM CrOCO60OM 3aLNThI
rpa>kAaHCKNX NpaB U OXPaHSEMbIX 3aKOHOM NHTEPECOB SABMISIETCS NpeKpaLlleHne nimn
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N3MeHeHVe NpaBooTHOLWEeHUA. Tak, NoKyrnaTesb B CJly4ae CyLWeCTBEHHOro HapyLueHns
TpeboBaHMIM K Ka4eCcTBY TOBapa Brnpase no cBoemy Bbibopy nMbo oTKa3aTbCs OT
NCNOJIHEHUS O0OroBOpa Kyrnan- Npoaakn n notpeboBaTb BO3BpaTa yrnsjadyeHHON 3a ToBap
OeHeXXHon cyMMbl, nbo noTpeboBaTb 3aMeHbl TOBapa HeHaAleXXallero KayecTsa
TOBapOM, COOTBETCTBYOLWMM gorosopy (n. 2 cT. 475 INK); nony4aTenb PeHTbl Npu
CYLLEeCTBEHHOM HapyLWeHU naaTenblWmMKOM peHTbl CBOUX 0643aTesibCTB BNpaBe
notpeboBaTb BO3BpaTa HEABMXXMMOI0O MMYyLLECTBa, NepedaHHoOro B obecnevyeHune
MOXXM3HEHHOro coaep>xaHus, NMbo BbINAaTbl EMY BbIKYMHON LeHbl peHTbl (N. 2 cT. 605
NK) n 1.40. Tak XXe nMmerTca n opMbl 3awinTbl: 1) KOpncgnkumoHHasa doopmMma 3aLnThbl
eCTb 0eATe/IbHOCTb YMOJIHOMOYEHHbIX rOCYyAapCTBOM OPraHoB Mo 3alluTe HapyLeHHbIX
nnn ocnapuBaemMblix CybbeKTUBHbIX NpaB. CyTb ee Bblpa)kaeTcs B TOM, 4TO 2IMLO, NpaBa "
3aKOHHbIE MHTEepeChbl KOTOPOro HapyLleHbl HeMpPaBoOMEepPHbIMN AeNCTBUSAMK, obpallaeTcs
3a 3aLMNTON K rOCyAapCTBEHHbIM WM UHBbIM KOMIMETEHTHbIM OpraHam (B cya,
apbnTpakHbI, TPETENCKNI CY A, BbILLECTOSALLYIO MHCTAHLUMIO U T. 4. KOTOpble
YNOJIHOMOYEHbI MPUHATL HEOBXOANMbIE Mepbl 4191 BOCCTAaHOBJ/IEHUS HapPYLWEHHOro npasa
N npeceYyeHUs npasBoHapyLleHns. 2) HelopncamkumMoHHaa hopMa 3almnThl OXBaTbiBaeT
cobon OencTBuA rpakaaH n opraHusaunm no 3almTe rpa>KgjaHCKNxX npas U OXpaHAeMbIX
3aKOHOM NHTEPECOB, KOTOPbIE COBEPLLAOTCA MMU CaMOCToATeNbHO, 6e3 obpalleHuns 3a
MOMOLLbIO K FOCY0ApPCTBEHHbLIM U UHbIM KOMMETEHTHbLIM opraHaM. B HoBoM K yKa3aHHble
nencTemsa obbeanHeHbl B NOHATWE "caMo3alWmTa rpaXKgaHCcKux npas" v
paccMaTpUBalOTCA B Ka4eCcTBe 04HOro n3 cnocoboB 3awnTbl Frpa>kgaHCKMx npas (cT. 12
rK).

PaccMOTpeHHble HeKoTopble cnocobbl 3aWnThl MPaB U OXPaHAEMbIX 3aKOHOM UHTEpPEeCcoB
rpakaaH 1 opraHusaunin He ncHepnbiBaloT cobo BCe BO3MOXHbIE Mepbl 3aLUUTbl. ITO
NpsMo BbiTeKaeT U3 CT. 12 MK, KoTopasa OoTCbISIaeT K MHbIM cnocobaM 3alunThl,
npefycMOTPEHHbIM 3aKOHO4aTe/lbHbIMU akTaMu. B KayecTBe npumepa MHbIX cnocobos
3alMTbl MOXKHO Ha3BaTb NPaBO KpeauTopa BbINOJIHUTL paboTy 3a cyeT A0oJIKHUKa (CT.
397 I'K), obpauieHmne B3bICKaHNS 3ai0rogep>xaTesieM Ha UMYLLLECTBO A0JIKHUKaA (CT. 349
K), yoep>aHne KOMUCCMOHEPOM 14 npuyunTatowencs emy no 4oroBopy KOMmUccum
CYMMbIl U3 BCEX CYMM, MOCTYMUBLLUMX K HEMY 3a cYeT KoMuTeHTa (cT. 997 TK), n gp.

Mpobnema ocyllecTBeHNs cCybbeKTMBHbIX NpaB SABASETCSA BECbMaA aKTyasibHOW, O YEM
CBUOETEeNbCTBYET XO0Ts Obl NepevyncieHne aBTopoB, MUCABLUNX O HEN, N NX HAYYHbIX
CTerneHen, a TakXxe BHUMaHWe, yaensemoe en 3a pybexxom. OgHako, HECMOTPS Ha 3TO,
OHa [0 CUX NOop elle He N3yYeHa MOSIHOCTbIO, U NPOCTOP A5 Pa3/IMYHbIX NCCIeA0BaHWI
TYT OYeHb U OYEeHb BEJIUK.



Mo MOeMy MHEeHWIo, NMPU TEoPEeTUYeCcKor NpopaboTke 3alNThl FrPpakaaHCKUX NpaB 1 ee
3aKOHOATesIbHOM 3aKpenJsieHnn Heobxoanmo 6osblle BHUMAHUS YAENATb CaMmo3allmTe.
Kak MHe Ka)xeTcsl, YeTKoe, HeJByCMbIC/IEHHOE peryanpoBaHne 3Ton (hopMbl 3aLLUNThI
6yneT cepbe3HbIM Larom Brepeq.

KpoMe 3Toro, 1 c4uTalo, 4TO B rpa>kjaHCKOe 3aKoHO4AaTeNlbCTBO HEOHX0AMMO BHECTM
HOPMbI, peryampytowme ToT cy4an 3almTbl HEMMYLLLECTBEHHbIX MPaB, Korga nopo4aTtcs
4ecTb , AOCTOUHCTBO N AenoBas penyTauma 6onbwnx rpynn atogen (Hayun,
npencraBuTenen ogHom npogeccum n gp.). 3ToT BONPOC A0JKEH BbiTb Tak)Xe O4eHb
HeABYCMbICNIEHHO yperyanpoBaH 4Tobbl nzbexxatb 3n10ynoTpebneHui.

Takum o6pa30M, noasoas obwmnm ntor, 4 MOry ewe pa3 OTMETUTb: ANCKYCCUOHHaA N
O4eHb CJI0OXKHad npo6neMa ocyLwiecTBneHUA N 3alUUThbl Trpa>XaaHCKUX MpaB ABNAETCA
NMOKa elle Man0|/|3yquH0|7|, M NMOTOMY OTKPbIBaeT OrpoMHbIe NepCnekTuBbl A4 Hay4YHbIX
nccnenoBaHuUM m 3aKperuieHnAa B 3aKoHOOaTeJIbCTBE.



