Mage nofpund or type unknown

MNpexxaoe 4eM nepenTn K aHaam3y MHCTUTYTa NpaBa COBCTBEHHOCTN B MeXXOYHAapPOA4HOM
4aCcTHOM npase, Heo6xoanMo 0603HaAYNTb HEKOTOPbLIE KIKOYEBbLIE MOMEHTHI,
cocTaBastowme obLme nosoXKEHNA 0 NOHATUN «COBCTBEHHOCTb» («NpaBo
COBCTBEHHOCTU»), ChOPMYIMPOBAHHbIE B OTPAC/IN FPaK4aHCKOro npaBa POCCUNCKOMN
npaBoBoun cuctemsbl. ObpallieHne K npaBoBon cucrteme PO obbscHsaeTca TeM, 4To MYT
ABNAETCSA OTPAC/bl0 HALUMOHAILHOIO NpaBa, a, CJieAoBaTeNbHO, Ntobble BONPOCHI, B TOM
yucne 1 Bonpochl NpaBa CO6CTBEHHOCTN, PACKPbLIBAKOTCH C Y4E€TOM COOTBETCTBYIOLLMX
HaY4HbIX KOHLEMNUMUA POCCUNCKOro rnpasa.

B ogHOM 13 nociegHnx y4ebHMKOB MO rpa>kgaHCKOMY MpaBy aBTOPbI MULLYT O TOM, 4TO B
LUMPOKOM CMbICJIe C/I0Ba OTHOWEHNS COBCTBEHHOCTU BKJIKOHAIOT YeTbIpe CBA3aHHbIX
MeXXay cobon CMbIC/IOBbIX MOHATUA: 1) OTHOLIEHME YesloBEeKaA K BeLlW; 2) SKOHOMUYeCcKoe
OTHOLLEHME MeXAY NtoabMK Mo NoBoay Bewen; 3) coynmasbHOe OTHOWEHNe, CBA3aHHoe C
MPUHaLNEXHOCTbIO U NCMOJIb30BaHUEM Bellen; 4) opuandeckoe oTHoOWeHne
pa>kgaHcKoe npaBo. YacTb 1: YyebHuk / OTB. pea. Bl1. Mo3onuH, A.. MacnsieB. M.:
FOpucT, 2003. C. 356-357. 10 MHEHMIO aBTOPOB AaHHOIro y4ebHMKa, B rpa>KaaHCKOM
rnpaBe NoHATME «MpaBo COOCTBEHHOCTU» yrnoTpebnaeTcs B ABYX 3HAYEHUAX: KaK
06beKkTnBHOE NpaBo COBCTBEHHOCTM N KakK CybbekTuBHOE nNpaBo cobcTBeHHOCTU. Mog
06BbEKTUBHBLIM NPaBOM COBCTBEHHOCTU MOHUMAETCSH COBOKYMHOCTb MPaBOBbIX HOPM,
perynnpyowmx oTHoWeHnsa npaBa cO6CTBEHHOCTN B UX CTAaTUYECKOM COCTOSAHUN, MOA
CybBbeKTMBHBLIM MPaBoOM COOBCTBEHHOCTN NOHMMAETCS COAEpP>KaHMe NMPaBOMOYUN
cobCTBEHHMKA, K KOTOPbIM, COrnacHo cT. 209 MK, 0THOCATCS NpaBOMOYns BlageHus,
MOJIb30BaHUA N PACNOPSXKEHNS.

ABTOpbI Apyroro y4ebHnKa akUeHT AesatloT Ha TOM, YTO NMOHATUE «COOCTBEHHOCTb»
ynoTpebnsieTcs B ABYX 3HAYEHUSAX: KaK SIKOHOMMYECKAs N KaK lopuanyeckas KaTeropuu.
Mpn n3y4yeHnn cobCTBEHHOCTU KaK IOPUANYECKON KaTeropmmn Yalle BCero Ncnosb3yoT
NOHSATUE «NpPaBo COBCTBEHHOCTU», NOA KOTOPOW NOHUMAKOT CUCTEMY MPABOBbIX HOPM,
peryanpyowmx MMyLLeCcTBeHHble OTHOLLEHUSA MO BJIAaAEHMIO, NOJIb30BAHNIO U
PACMOPSXKEHNIO MaTepuasibHbIMU U HEMAaTepuasbHbIMU LIEHHOCTSIMM.

e 1. O6bWwMe NONOXKEHNSA O CYLLIHOCTW 1 NMPaBOBOM PEryaMpoBaHNmM rnpaea
cobCcTBEHHOCTU
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B HacToswee BpeMs B Poccunckonm depgepaumm 3akpennseTcad COBCTBEHHOCTb FrpakaaH
N IOPUANYECKUX 1L, COBCTBEHHOCTbL MyHMLMMaNbHbIX 06pa3oBaHUn N ABa BNAA
rocygapCcTBeHHON cOb6CTBEHHOCTU (henepasbHaa N CO6CTBEHHOCTb Cy6bHLEKTOB
Poccuimnckonm depepaumnn.

B 3akoHoaaTenbCcTBe 60bLIMHCTBA FrOCYAAPCTB YCTAaHABAMBAKOTCSA Takme XKe BUabl
cyb6BbEeKTOB NMpaBa COGCTBEHHOCTU, Kak U B POCCUNCKOM 3aKOHOAaTeNbCTBE: (dU3n4eckue,
topuanyeckme nmua n caMo rocygapcTso.

XapakTepucTuka o6beKTOB NpaBa COOCTBEHHOCTN Bbi3biBaeT H6obLUE pa3inynini B
MPaBOBOM pPEeryanpoBaHnn. Buabl nmyuwecTsa, anastoulerocs obbLekTom rnpasa
COBCTBEHHOCTMN, NOCTOSAHHO MEHSATCHA C Pa3BUTUEM HayKU U TEXHUKN. B npaBoBon
CUCTEeME KaXk[0ro rocyaapcrBa Kpyr 06beKkToB orpaHn4yeH CoOBCTBEHHbIMU PaMKaMu.
CopneprkaHue npaBa cCO6CTBEHHOCTWU, BUAbI UMYLLLECTBA, KOTOPOE MOXET HaxoOUTbCS B
COBCTBEHHOCTM rpakaaH, PUANYECKUX NUL, U rocyaapCcTBa, onpenensercs
rocyaapCTBOM aBTOHOMHO.

CornacHo HOBOMY rpa>kAaHCKOMYy 3akoHoAaTenbCcTBy PP B Poccuum 3akpennseTcs
NPUHLWN paBEHCTBA NMpaB rpakaaH v lopuanyecknux L B OTHOLLIEHUN MMYLLLECTBA,
HaxoOsLWerocst B ux CoO6CTBeHHOCTU. Mpn 3TOM NMYLLECTBO, KOTOPOE rpakaaHe u
lopuanYeckne nmua MoryT MMeTb B COOCTBEHHOCTMN, HE OrPaHNYMBAETCH HU MO
CTOMMOCTMW, HN MO KONINYECTBY. 3aKOHOAATENb TaK)Xe He yKa3as nepeyHs BnaoBs
NMYLLLECTBA, KOTOPOE MOXET BbiTb 06beKTOM nMpaBa COBCTBEHHOCTN yKa3aHHbIX
cybbekToB (CT. 213 TK).

NMpaBo COBCTBEHHOCTU, KaK y)Xe paHee oTMeYasniocb, NpeacTtasnseT cobown
OCHOBOMOJIaratoLiee BeLHOe NpaBo, KOTOPOE OKa3blBaeT BAMAHNE HA BO3HMKHOBEHNE
APYrnx BeWHbIX Npas.

B HacTosiwee Bpems B Poccminnckon degepaumm 3akpennsaeTcss COOCTBEHHOCTb rpaXkaaH
N pnanvyeckmnx nny, CO6CTBEHHOCTb MyHMUMNANbHbLIX 06pa3oBaHUN U ABa BuAa
rocygapcTBeHHOW COBCTBEHHOCTU (henepasbHad N CO6CTBEHHOCTb Cy6bHLEKTOB
Poccuinckon ®epepaumnn.

P® B Poccum 3akpenadgeTca NPpUHLWMN paBeHCTBa NMpas rpa><aaH v lopngn4yecknux nuy, B
OTHOLUEHNN UMYLLeCTBa, Haxo4saLerocs B ux cO6CTBEHHOCTU. Mpu 3TOM NMYLLECTBO,
KOTOpOEe rpakgaHe v lopugnyeckme nmua MoryT umeTb B COOBCTBEHHOCTH, He
OrpaHN4YMBaETCHA HU MO CTOMMOCTU, HU MO KOJINYECTBY. 3aKOHO4ATe b TaKXe He yKa3ah
nepeyHs BUAOB NMYLLECTBA, KOTOPOe MOXeT BbiTb 06beKTOM NpaBa COOBCTBEHHOCTU
yKa3aHHbIX cybbekToB (cT. 213 IK).



MpaBoBble CMCTEMbI BCEX NOCYAaPCTB NPU3HAOT CyLLEeCTBOBaHME BelLHbIX NpaB. BmecTe
C TeM onpepnesieHne KOHKPEeTHbIX BUAOB BELLHbIX MPaB B Ka)KA0OM rocyfapcTse
pa3nn4yHo. Tak, HanpuMep, npasy LLBelLapmn N3BECTHO Takoe BeLlHOe NpaBo, Kak
«MpPaBO 3aCTPONKM» (BO3BEAEHME 3[aHNS HA YY>KOM 3eMeslIbHOM y4acTKe); npaBy
®dpaHunmM -- «xaMmunTeB3NC» (NpuobpeTeHne y apeHaaTopa 3eMeslbHOro y4acTkKa npaea
NoJIb30BaHNA MMYLLECTBOM, HAXOASLIMMCSA Ha 3TOM 3eMesIbHOM yyacTke). B aHrno-
aMepUKaHCKOM MpaBe OCHOBHbIM BMAOM BeLLHbIX NpaB CYMTAETCS 3a/0roBoe npaso,
peryampoBaHuMio KOTOPOro yaensetcs 60/bllioe BHMMaHMe.

B poccMnckoM 3akKoHoLaTe/IbCTBE HE COLEPXKUTCH UCHEpPNbIBaOLWero nepeyHsa Bcex
BMAOB BellHbIX NpaB. B 'K PO, noMmnmo npaBa cO6CTBEHHOCTU, YKa3blBaeTCs eLle NaTb
BMOOB: NPaBO MOXXM3HEHHOr0 Hacsle4yeMoro BJafeHnsa 3eMesibHbIM Yy4acTKOM, MpaBo
beccpo4YHOro Nnosib30BaHNS 3eMeJibHbIM Y4aCTKOM, CEPBUTYTbI, MPaBO XO39NCTBEHHOI O
BeOEeHMs N NpaBo oNepaTUBHOIO yrpaB/ieHNA UMYLLECTBOM (CT. 216). YKa3aHHble
BellHble NpaBa peryampyoT NPaBOOTHOLWEHUS UL, HE ABASIOWNXCA COBCTBEHHMKAMMU,
HO MMELWNX onpenesneHHble NOJIHOMO4YUSA MO OTHOLLUEHUIO K YYy>XKOMY MMyLlecTBy. HoBoe
npaBoBOEe perynnpoBaHne B Poccumnckon degepaymm BonpocoB COBCTBEHHOCTN,
3aKpenJJieHHOe B rpa>kgaHCKOM 3akKoHoaaTenbCcTBe PO, nmeet, beccnopHo,
nporpeccMBHoe Ha4vaso. 3TO OTMEeYaloT BCe BUOHbIE POCCUNCKME UUBUINCTLI. pn 3TOM
NnMeeTCs N pAa NOJIOXKEHWI, Bbl3biBaOWMNX 0O0OCHOBAHHYIO KPUTUKY U MOPOXKOAOLLLMNX
ANCKYCCUN. He CTOUT TOPONUTLCA M OTHOCUTL 3TO K HeAOCTaTKaM NpaBoOBOro
perynmposaHuns, CKopee BCero, B 3TOM BUANTCSH MOUCK NyTEN peLleHns O4Y4eHb
HenpoCTbIX BOMPOCOB, CBA3aHHbIX C pernaMmeHTaunen npasa cobCTBEHHOCTM.

Y4yuTbiBas, 4TO Npobnembl rpaXK4aHCKOro npaBa B KOHEYHOM UTOre OTpa)KarTCcsa U Ha
peryampoBaHnm BONpoCcoB cOOCTBEHHOCTU B acnekTe MYI, nHTepecHoO OCTaHOBUTLCS Ha
pacCMOTPEHNN O4HOI0 MOJIOXKEHUS, NMOoJy4YMBLIEro 3akpenaeHme B 3akoHe PO «O
XXUBOTHOM Mupe» 1995 r.

CornacHo cT. 4 3aKoHa 06beKTOM npaBa rocyapcTBeHHOW COBCTBEHHOCTU ABNSETCH
XXNBOTHbIN MUP. XXNBOTHLIN MUP onpeaenseTcs KaK COBOKYMHOCTb XUBbIX OpraHU3MoB
BCEX BNOOB XXNBOTHbIX, HACENAOWNX TeppUTOpUo Poccnn. 3To 3HaAYNT, 4TO K
XXMBOTHOMY MUPY OTHOCATCA B TOM HYUC/IE K OUNKME XXNBOTHbIE, KOTOopble cBOH6OAHO
nepeMeLLaloTCsa U3 04HOW CTpaHbl B Apyryto 6e3 cneunanbHOro paspeLleHus
cobcTBeHHMKa (B LaHHOM crniy4dae 6e3 pa3spelleHnsa rocygapctea Poccun). Takmum
obpa3oM, OCHOBHOe yCn0BMe NpaBa COOCTBEHHOCTU BoJien3baBsieHne cObCTBEHHMKA Ha
OTHYXAEHne NpuHaasiexalwero eMy nMmyLiecTsa Npu U3I0XKeHHbIX 00CToATeIbCTBaX
MOXeT ObITb HapyLLUEeHO.



MopobHasa ya3BUMOCTb MONOXKEHUS CT. 4 3akoHa P® «O »XMBOTHOM MUpeE» MOXKET
NOpPoOANTb He TOJIbKO KOJIJIM3UOHHYIO NpobaieMy -- NpaBo Kakoro rocyaapcTea NPUMEHATb
npu onpeneneHnn cobCTBEHHNKA ANKNX XMUBOTHbIX, HO U MPUBECTU K
MeXrocyaapcTBeHHOMY crnopy. B obuiecTse ¢ rocynapCcTBeHHO-NPaBOBOMN HAACTPOMNKOM
3KOHOMUYECKMEe OTHOLLIEeHNA COBCTBEHHOCTN HeEN3BEXHO MoslyyatoT pnandyeckoe
3aKpernieHune. ITO Bblpa)KaeTCsa Kak B CUCTEME MPaBOBbIX HOPM, perynpyowmx
yKa3aHHble OTHOLWEeHNA 1 06pa3yloLmnx MHCTUTYT NpaBa COOBCTBEHHOCTU, TakK U B
3aKpenaeHnn onpeneneHHon Mepbl DPUANYECKON BNACTU 32 KOHKPETHbLIM JINLOM,
ABNAOLWMNMCA COBCTBEHHMKOM AaHHOW Bewn. [NpaBo COOBCTBEHHOCTU KaK lOpuUanNyecKuin
WHCTUTYT NpenctasfaseT cobon He rpakAaHCKO-NPaBoBOM, @ KOMMJIEKCHbIN
(MHOrooTpacneBon) NUHCTUTYT NpaBa, B KOTOPOM, 04HaKo, npeobnagatoLiee MecTo
3aHUMAIOT FPaKgaHCKO-NPaBOBble HOPMbI.

Kak cybbekTUBHOE NpaBo COBCTBEHHOCTb - €CTb BO3MOXXHOCTb ONnpeaeneHHoro
nosefieHns, 03BOJIEHHOIr0 3aKOHOM yrNpaBoMoYeHHOMY nnLy. C 3TOW TOYKM 3peHnst OHO
npencTaBnseT coboit Hanbosee WNPOKOE NO COAEP KAHMIO BELLHOE NPaBO.

B n.1cT.209 K npaBomo4ns coObCTBEHHMKA pacKpbIBatlOTCA C MOMOLLbIO TPaAULNOHHON
019 PYCCKOro rpa)kAaHCKoro npasa "Tpuagbl" NnpaBoOMO4YUA: BlAAEHUS, MOJIb30BAHUSA U
pacrops>xeHns. OCHOBHbIM METOAOM perysimpoBaHuUsa oTHoweHNn cobcTBeHHOCTU B MYT
ABNSAETCA KOJIJIM3NOHHO-NPaBoBon MeTo. B TpeTben 4acTtm NK PO copepxuntcsa
HECKOJIbKO KOJIJIN3NOHHbIX HOPM (CcT. 1205, 1206 n 1207 'K P®), nocBALLEHHbIX
onpeneneHnto NPMMEHNMOro rnpasa rnpu peryamposaHUn He TOJIbKO npasa
COBCTBEHHOCTU, HO 1 APYTrMX BELLHbIX Npas.

OCHOBHbIM UCXOOHbBIM MPUHLXMOM, NOJY4YUBLUNM 3aKpernsieHne B 3akoHodaTesnbcTee PO,
ABMIAETCA “NpaBo CTPaHbl, rOe 3TO MMYLLeCTBO HaxoanTca”. Tak, B YacTHoCTK, cT. 1205
onpenenseT, 4TO coaep)XaHve npaBa COOBCTBEHHOCTU U UHbIX BELLHbIX MPaB Ha
HeOBWXMUMOE U OBMKUMOE UMYLLLECTBO, NX OCYyLLEeCcTBJIEHNE U 3aliuTa onpenensatoTcs no
npaBy CTPaHbl, roe 3To UMYLLLEeCTBO HaxoanTcA. JaHHbIW noaxon npeaycMoTpeH 1 B
OTHOLUEeHUN KBanpnkKaunum nmyulecTsa Ha ABMKUMOE 1 HeaBmxumoe. B TK PO
rnpenycMoTpeHa HopMa, yCTaHaB/IMBaLWas npMMeHnmMoe npaso npu onpegeneHumn
NMPUHaL/eXXHOCTN UMYyLLECTBa K ABMXUMOMY NN HEABUXKNUMOMY, B 3TOM Clly4yae
NCNONIb3yeTCA NPUHLUWM - NO NMpaBy CTPaHbl, rAe 3TO UMYLLEeCTBO HaxoanTcd. B 4. 1 cT.
1206 3akpennseTcsa NoOJZI0OXKEeHMe, CorjlacHO KOTOPOMY NpaBo COBCTBEHHOCTU UK NHoEe
BelLlHOe NpaBO Ha MMYLLLECTBO, BO3HUKLLEE MO MECTY ero HaxoXXAeHus, He
rnpekKpallaeTcsa npu nepemMeLleHnn 3Toro nMyLecTsa B Apyryto cTpaHy. [Npu aTom
BO3HMKHOBEHME N NpeKpalleHmne npaBa COBCTBEHHOCTU U UHbIX BELLHbIX MPaB,
“onpepenseTcsa No nNpasy CTPaHbl, rae 3To MMyLLEeCTBO HaxXo0AUTCA B MOMEHT, Koraa



NMeJI0 MeCcTo AeNCTBME NN NHoe 06CTOATEIbCTBO, NOC/Y)KMBLUEe OCHOBAHMEM AN
BO3HUKHOBEHMA 60 nNpeKkpalleHns npaBa cCOBCTBEHHOCTU NN UHbIX BeLHbIX Mpas,
€CJIN NHOE He NPenyCcMOTPEeHOo 3aKoHOM”. Takum o06pa3oM, NprU3HaeTCcs NpaBo
coBCTBEHHOCTU Ha Bellb, MPaBOMepPHO NpMobpeTeHHYo 3a rpaHuLen.

Ocobbin NoOpAAOK NpenyCcMOTPEH B OTHOLWEHWUM TOBapa, ABASAOWErocs npegmMeTom
COeNKKN, Haxoasaulerocs B NyTN BO3HUKHOBEHME U NMpeKpalleHne npaBa CO6CTBEHHOCTU U
MHbIX BELLHbIX MpaB No caefke, 3akJl04aeMon B OTHOLWEHUN HaxoasaLwWwero B nyTu
OBV>XXNMOro MMyLLLEeCTBa, ONpeaensanTCs no npaBy CTPaHbl, M3 KOTOPOMN 3TO UMYLLLECTBO
OTNpaBJ/IeHO, eC/IN MHOE He NpeayCcMOTPEeHO 3aKOHOM (4. 2 cT. 1206 TK P®D). B
COOTBETCTBUM C 4. 3 CcT. 1206 BONPOChI BOSHMKHOBEHMSA BELLHbLIX NpaB BCleacTBMe
nprnobpeTaTenbCKOWM OaBHOCTU onpeaensaeTcs rno npaBy CTPaHbl, rae UMyLLecTBO
HaxXo4W/I0Cb B MOMEHT OKOHYaHUA CpoKa npuobpeTaTesnibCKON AABHOCTW.

OTpenbHas ctaThs (cT.1207) nocBsAleHa onpeaesieHnio npaBa COBCTBEHHOCTU U UHbIM
BeLLUHbIM NMpaBaM Ha TPaHCMNOPTHbIE CPeaCcTBa, KOHKPETU3NPYSA UX NMepeyeHsb -
“BO34YyLUHbIE U1 MOPCKME Ccya, CyAa BHYTPEHHEro niaaBaHns, KocMmn4yeckne obbekThl,
nogiexalme rocynapCcTBeHHoOmM perncrpaummn”. NMpm 3ToM NPUMEHUMbIM ABAAETCH
KOJUTM3VUOHHbBIA NPUHLNM - NPaBo CTPaHbl perucrpaumnu.

Nepexoas K paCCMOTPEHNIO0 COBCTBEHHO KOJIJIM3UOHHLIX Mpo6sieM, BO3HUKAOLWKNX Mpu
pacCMOTpPEHUN BONPOCOB COBCTBEHHOCTN, HEOBXOAMMO caenaThb cnepyoume NOACHEHUS.
[eno B TOM, 4TO TPAaAULMNOHHO BOMNPOCHI O NpaBe COOBCTBEHHOCTU, N3/1laraemMble B acreKkTe
MY, NTOMUMO KONIJIM3MOHHO-MPABOBbLIX BK/OYAOT paccMoTpeHune npobsemsl
HaUMOHaAM3aLUN MHOCTPaHHOM YacTHOM cOBCTBEHHOCTU. B HacTosWwee BpemMs BONPOC O
HauMoHann3aumum cobCTBeHHOCTHN, nMeBLLeN MecTo B Poccnm B 1918 r., HECKOJIbKO
yTpaTuUA CBOIO aKTyasIbHOCTb. Tenepb obpalleHne K HaunoHaan3aumn npeacTaBnaseT
MHTepecC B acnekTe npenocTaB/ieHNs rapaHTUn MHOCTPAHHOMY UHBECTOPY OT
NnoTeHLUMasbHO BO3MOXXHOW HaLMOHaNM3aumMm B rocyiapcTBe MHBECTUPOBAHUA CBOEro
KanuTana, 4To OTpa)kaeTcs Npu N3N0XKEHUN MaTepuasa O NMPaBOBOM perynpoBaHnm
WHOCTPaHHbIX UHBECTULNN.
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