Mage nofpund or type unknown

JINYHbIN 3aKOH — MPaBO CTPaHbl B COOTBETCTBMU, C KOTOPbIM ONpeaensaeTcs npaBoBomn
CTaTycC cybbeKkTa, y4acCcTBYHOLLEro B Frpa>K4aHCKO-NMPaBOBOM OTHOLLUEHUW, OC/IOXKHEHHOM
WHOCTPaHHbIM 31eMeHTOM. [TpaBOBON CTATyC BKJ/OYaAET: NPaBOCNOCOOHOCTL cybbekTa un
neecnocobHoCTb cybbeKkTa.

JINYHBIN 3aKOH (hU3MYEeCKOro nmua.

Mo obwemMy npaBuy, TNYHbIM 3aKOHOM (PU3MYECKOr0 ML CYHUTAETCS NPaBo CTPaHHbI,
rpa>ka4aHCTBO KOTOPOW 3TO SINLO UMEET.

Poccuinckoe 3aKoHOA4ATeNbCTBO ONpeaensieT psaa cneynasbHbiX MpaBua onpeneneHuns
JINYHOT O 3aKOHa PU3NYEeCKOro Anua.

Ecnm nuuo Hapaay € rpakAaHCTBOM APYroro rocynapCcTBa MMEET POCCUNCKoe
rPaK[AaHCTBO, €ro JIMYHbIM 3aKOHOM ABJIAETCA POCCUMNCKOE NpaBo.

ECnn nHOCTpaHHbIN rpa>KgaHH nMeeT MeCTO XXUTeNbCTBa B PP, ero IM4YHbIM 3aKOHOM
AABNIIETCA POCCUNCKOEe npaso.

Mpn HaNM4YnUKM y nmua HECKOJIbKUX MHOCTPAHHbIX FPa>Xa4aHCTB JINYHbIM 3aKOHOM
CHNTaeTCd NnpaBo CTPaHbl, B KOTOPOM 3TO JIMLO MMEET MeCTO XNTEJIbCTBA.

JINYHbIM 3aKOHOM Nunua 6e3 rpa>XgaHCTBa (ananvuJa) CHUTaeTCA NpaBo CTPaHbl B
KOTOpOI7I 3TO JINUO NMeeT MeCTO XUNTeJIbCTBa.

JINYHBbIM 3aKOHOM Be)XKeHLa CYMTaeTCs NPaBo CTPaHbl, NpeaoCcTaBuBLLEN eMy ybexulLue.

KonnnsnoHHbIe HOPMbI, MpeaycMaTpuBatoLlime NnpmBa3Ky K JIMHHOMY 3aKOHY, coaep>kaTcs
KaK B pOCCI/IIZCKI/IX 3aKOHaX, TakK N B MeXAYyHapoaHbIX gorosopax PO.

JIN4HbIN 3aKOH n3nydecknx nuu (lex personalis).

dTa NpuBA3Ka NPUMEHSAETCH Npu pPerynpoBaHNmM OTHOLLIEHNI C yHaCTMEM rpaXkKaaH,
MHOCTpaHUeB, N1y 6e3 rpa>KgaHCTBa B OTHOLWEHUN onpedesieHns nx npaso v
neecnocobHOCTU, IMYHbIX NPaB HEMMYLLECTBEHHOIO XapakTepa (MMs, 4ecCTb,
OOCTOMHCTBO), @ TakKXXe HEKOTOPbIX OTHOLWEHU B o6nacTtn 6payHO-CEMENHOro n
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Hacs1egCTBEHHOI O rNnpasBa. M3BeCTHbI ABe OCHOBHbLIE Pa3HOBMNAHOCTW 3TOIO TUMa
KOJIJTN3NOHHON MPUBA3KN:

a) HaUMOHaNbHbIN 3aKOH WM 3aKOH rpakgaHcTBa nuua (lex patriae). B paHHOM cnydae
KOJNIZIN3NOHHaa HOpMa OoroBapmBaeT He06XO0AMMOCTb MPUMEHEHNSA 3aKOHa TOro
rocyoapcTBa, Frpa>K4aHMHOM KOTOPOro SIB/ISETCHA COOTBETCTBYOWEe hn3nyeckoe nmuo.
Hanpumep: «IpaxgaHCKaa 4eecrnocobHOCTb MHOCTPAHHOIO rpakgaHuHa onpenensaeTcs
€ro JIN4YHbIM 3aKOHOM>»

0) 3aKoH MecTa XuTenbcTBa Nmua (lex domicilii) npegycmaTpuBaeT NpMMeHeHWe 3aKOHa
CTpaHbl, HA TEPPUTOPUN KOTOPON AAaHHOE hU3n4eckKoe JINLO NMeeT «0CeasioCTb»
(npoXxuBaeT nnu Haxoautcsa). Hanpumep: «JIN4YHbIM 3aKOHOM Nuua 6e3 rpaxgaHcTBa
CYMTaEeTCAa NpaBo CTPaHbl, B KOTOPOW 3TO INLO MMEET MECTO XUTEeNbCTBa»

Ka)kgasa n3 ykasaHHbIX BbllLe pa3HOBUOHOCTEN NpuBA3kKM lex personalis umeeT cBoun
OOCTOUHCTBA N HEAOCTATKWN. Tak, HanpuMmep, 3aKoH JOMULNINSA, T.€. MeCTa XNTeNbCTBA,
B bonbWMHCTBE csiyqaeB crnocobeH AoCTaTo4YHO 3hekTnBHO obecnevynTb egUHCTBO
NPUMEHMMOro npasa B ceMbe. OQHaAKO eC/in YJieHbl 3TON CEMbU UMEIOT passinyHoe
rpak4aHCTBO, TO OH OKa3blBaeTCs y>Ke HeJOoCTaTOYHbIM AJ1 MOJIHOLEHHOIr 0
perynnpoBaHns Ux B3auMOOTHOLWEeHUN. KpoMe TOoro, yCTaHOBNIEHNE COAep>KaHUA
3/1IeMEeHTOB, COCTaBAOLWLMNX JOMULUINA, caMO No cebe MOoXeT CTaTb Cepbe3HON
KOJIIM3MOHHON NpobsieMoin, Tak Kak ero onpegesieHne passiM4yHo B passinyHbIX CTPaHax.

MO>XHO yKa3aTb Ha onpefesieHHYo reorpauyeckyto cpepy npemmyLLecTBeHHOro
pacnpoCcTpaHeHNs OTMeYeHHbIX Pa3HOBUOHOCTEN KOJIJIN3NOHHOW NPUBA3KN JINYHOIO
3aKOHa. Tak, NnpuHuMna rpa)kgaHcTea npuaepxxvsaeTcsa 60NbWMHCTBO apabCcKux,
NAaTUHOAMEPUKAHCKUX N €BPOMNENCKNX CTPaH KOHTUHEHTaIbHON CUCTeMbl NMpaBa (Kpome
Takux, Hanpumep, kak Hopserusa, aHunsa, UcnaHous). B cBoto ovepenb, NpuBSA3Ka MecTa
XXUTesNbCTBa pacnpocTpaHeHa B CTpaHax «obLwero npaBa», a Tak)Xe B TaKnX
NlaTUHOAMEpPUKAHCKUX rocygapcTBax, Kak ApreHTuHa u bpa3nnua. CMmewaHHbIN Noaxon
K peleHuto JaHHoW npobnemMbl MOXXHO BCTPETUTb B 3aKOHoA4aTeNnbCTBe Poccun,
ABcTpun, LLesenuapun, Mekcmkmn, BeHecyasibl U HEKOTOPbLIX APYrux cTpaH. N3 Hero
ncxoanT m cT. 7 Kogekca byctamaHTe2. 3Ta Klaccuukaumsa, o4HaKo, ABNAETCA BO
MHOIOM YCJZIOBHOWM, TaK KakK peyb 34eCb ngeT o Bbibope KOMIM3MOHHOIO NpmnHLumMna,
MMewLulero He MNepaTUBHOE, a NpenMyLLecTBeHHOoe NpuMeHeHne.

N3BeCTHO, 4TO «JINYHbIN 3aKOH» (lex personalis) pusnveckoro nmua (MHOCTPAHHOI O
rpa>kgaHuHa, nuua 6e3 rpa>kgaHcTea, 6exxeHua 1 T.M.) OTHOCUTCSA K pa3psaay
CTapenLmnx KONIM3NOHHBLIX popMyJ. B MmeXxxayHapooHOM YaCTHOM MNpaBe n3gaBHa



CJIOXXKUNNCb OBE Pa3HOBUAHOCTUN KPUTEPUEB OJ19 €ro onpenenieHns: 3aKoH rpa>kaaHcTBa
(lex patriae/lex nationalis) n 3akoH MecToxuTenbcTBa (lex domicilii), Kaxxgasa U3 KoTopbIX
CBOWCTBEHHa onpefesieHHbIM NPaBoOBbIM CUCTEMAM, YTO B HEMAJION CTeNneHn ABNAeTCA
MPON3BOAHBLIM OT UCTOPUYECKNX, KYSIbTYPHbIX, 9THUYECKUX 1 NPaBOBbIX Tpaanuumn
COOTBETCTBYIOLWMNX HaLUN, HAPOAOB N rocyaapcTs B LesoM. Coobpa3HO yKaszaHHbIM ABYM
BapuaHTaM JIM4HOIr 0 3aKOHa NpaBo OTAEJNIbHbIX FOCY4apCTB CTpouUTCa NmMbo Ha NpuHumMne
MPUBA3KWN JINYHOIO CTaTyTa PU3NYECKOro SINLa K 3aKOHY rpa)kAaHCcTBa, MMbo - K 3aKOHY
MEeCTOXUTEeNbCTBA (ooMNUNINS).

BMecTe c TeM B COBPEMEHHYI0 3MNOXY BbiiBUIaCb TEHOEHLUA K Bbl4JIEHEHUNIO U eLle
OOHON CUCTEMbI INYHOI O 3aKOHa - CMelaHHon. Hanbosiee 4acTo hopMynmMpyembIM
TEe31UCOM MPUMEHNTENIbHO K YKa3aHHOMY BbICTYMNaeT MNoJIOXKeHNE O TOM, YTO «CMeLlaHHYIo
cuctemy» obpasyeT napansesibHOe NCMNOoJIb30BaHME B NpaBe HEKOTOPbLIX CTPaH Kak
NMPUHLUNMOB rpa>K4aHCTBa, Tak N NpuHUMNOB goMmuumnd. B yactHocTu, JI.A. JIyHL Oan
HeOBYCMbICNIEHHYIO KBa/IMPUKALNIO «CMEeLUaHHON CUCTEMbI» KaK «MNOo4YNHEHNEe
CobCTBEHHOMY 3aKOHY JINYHOIO CTaTyCa MHOCTPaHLUEB Ha OCHOBaAHUM NpUHLUMNA
AOMULNAS U Hapsaay C 3TUM NoaYnHeHne cobCTBEHHOMY 3aKOHY BCEX CBOUX Fpa<AaH no
MPUHLWMY 3aKOHa rpa>gaHcTea»3.

B paboTe nogyepkuBaeTcsa pan o6CTOATENbCTB, MMEWNX Ba)KHOE 3Ha4YeHne ons
KBanudukaumm To Winm MHOM CUCTEMbI B Ka4yeCTBe CMeLllaHHoN. Tak, Bpaa fn
060CHOBAHHO CHYMTaTb HEKYIO CUCTEMY B Ka4yeCTBe «CMeLUaHHOW» TOJIbKO MOTOMY, 4YTO B
ee npaBonopsake 3aUKCUPOBaH KakK NPUHLWM rpakKaaHCcTBa, TakK N NPUHLNM
aoMuunnmnsa. B 4acTHOCTKU, oNns onpeneneHnsa IMYHOro 3aKoHa anaTpuaoB BO BCEX
HaLMOHa/IbHO-MPaBOBbIX CUCTEMAX, CTOAWMX Ha MO3ULUAX NPUHLMMA rpa>KAaHCTBa,
NMPUMEHSAETCS OTChIJIKa K 3aKOHY rocygapcTBa, B KOTOPOM JIMLLO MOCTOAHHO NN
NPEenMyLLeCcTBEHHO NPOXMBAET. HET COMHEeHMN, 4TO B AaHHOM CJly4ae peyb He UaeT o
«CMeLWaHHOW» CUCTeMe, TaK KaK NPUMEHUTESIbHO K (paKTNYEeCKOMY COCTaBy
06LWeCcTBEHHOr0 OTHOLLIEHNS HENb3S NCMNO0J1Ib30BaTb HUKAKOW APYrOon MPUHLNM.
YKa3aHHOe NpuUCcyTCTBME B HOPMAaTMBHOM MacCuUBe KakKoro-1nbo rocyaapcTBa NPUBSA3KM K
rpa>kK4aHCTBY M OOMULWNIO HEe crefyeT NMPUHMMaTb 3a CMELWaHHOCTb CUCTEMbl U NyTaTb
C 3aKperJieHneM fgyanmima CyLecTBOBaHUA Kak cCaMUX NPUHLUWMOB, TaK N CUCTEM
JINYHOr 0 3aKOHa, YTO MMeeT MeCTo, B HYacTHOCTKU, B Kogekce bycTamaHTe.

JINYHbBIN 3aKOH - OCHOBA KOJIJIN3UOHHOIO peryamnposaHma rnpaBo-, neecnocobHocTun
MHOCTPAHHbIX (PU3NYEeCKNX NNLL B MeXO4YyHapoaHOM YaCcTHOM Mpase.

Lex personalis paccMaTpuBaeTcs Kak CTapeillas KoJIM3noHHas hopmya, obpasytoulas
BEAYLLYIO HOPMY MeXOYHapOoAHOro YacTHOro rnpaea, KoTopas ornpeaenseT nNpaso-,



AeecnocobHocTb hm3mnmyeckoro nmua. B paspene obocHoBbIBaeTcs 1 6onee obuiee
3Ha4YeHue IMYHOr 0 3aKOHa, KOTOPbIA, CTPEMUTESILHO pacLumMpas chepy CBOEro AencTeus,
NOCTEMNeHHO MoJjly4yaeT Npu3HaHNWe B KaYyeCTBEe OCHOBHOMO Havasa MeXxayHapoaHOoro
4YacTHOro npa.a.

KONNM3NOHHBIN acnNeKT peryampoBaHusa npaso-, AeecnocobHOCTN pusnyveckux nuy, B
MeXXAYHapo4HOM YaCTHOM rnpaBe CTaHOBUTCA ewle 6onee akTyasbHbIM 414
0Te4YeCTBEHHON HAayKn N 0COBEHHO NPaKTMKM NPaBONPUMEHEHNSA B CBA3UN C MPUHATUEM
HOBOIO peryanpoBaHnsa no MexxayHapogHoMy 4aCTHOMY MNpaBy, NMOMELLEHHOro B TPeTbIO
YacTb 'paxxpaHcKoro kogekca P®. 3a cyet VI pasgena 'K PO maccuB KONJIM3NOHHO-
MpaBoOBbIX NPaBU CyLLEeCTBEHHO NOMNOJIHUJICA HE TOJIbKO KOJINYEeCTBEHHO, MOCKOJIbKY
YBEJINYNII0Cb YMNCJI0 COOTBETCTBYIOLLMX HOPM, HO 1 NpeXxae BCero, Ka4eCTBeHHO.
Mpexae Bcero, 3To KOCHYJ10Cb pacClUNpeHns N geTtaanmsaunm peryampoBaHus
MPUMEHNTENIbHO K KOJIJIM3NOHHO-MPAaBOBbLIM acnekTaM cTaTyca (phm3n4eckoro amua.
NmeHHO nocnenHee 06CTOATENLCTBO BO MHOMOM 06YC/I0BMIO MOBbILLEHNE NHTEpPEeCa K
3TOoM NpobnemaTumke BoobLue N, B HaCTHOCTMU, ee crneymaibHoe pacCMOTPEHME B KaYyecTBe
CaMOCTOSATEsIbHOr0 NpegmMeTa B HaCTOALLEM NccnenoBaHnn. B coBpeMeHHbIn nepmog,
nMeeT MeCcTo nocsegoBaTesibHOe paclumpeHue cepbl 4ENCTBUSA KOJJTU3NOHHOW
MPUBSA3KN «JINYHOIO 3aKOHa» 3a CYeT ee pacnpoCTpPaHeHUa U Ha gpyrmue coctassifloLwme
perynmpyemblix OTHOLWEHNN. Tak, nocsenHee gecatuaeTne BbiSBUIO XapaKTEPHYIO
0COBEHHOCTb COBPEMEHHOIN0 MEeXAYHapOAHOro YaCcTHOro Npaga: pacrnpocTpaHeHne
perynamposaHus, onepmpyrowero gaHHbIM KOJIJIM3NOHHBIM MPUHLUMNOM, elle Ha O4HY
COCTaBAAOLWY0 NMPAaBOCYyOBLEKTHOCTU (P1U3MYECKOoro amua - NpPaBocnocobHOCTb, 4YTO
HenocpencTBEHHO 3aKpPenJJeHo He TOJIbKO B POCCMNCKOM NpaBe, HO 1 B Npase
MHOCTpPaHHbIX rOCy0apcCTB.

CybbekTaMun C MHOCTPAHHbLIM 3/1EMEHTOM SABNAOTCA pusnyeckme nmua. B
MeXXOYyHapo4HOM YaCTHOM rMnpase onpeaesieHbl cenyruime Kateropmm pusnyecknx anu;
WHOCTPaHHbIE rpa)kaaHe, anaTtpuabl, bunatpuabl, 6exxeHubl. MHOCTpaHHbIE rpa>kgaHe -
3TO /InLa, UMeLWne IPUANYECKYIO CBA3b C KaKMM-N1Mbo rocygapcTteBoMm; bunatpuabl -
Jvua, MMeroLme npaBoBYO CBA3b C ABYMS WM HECKOJIbKUMUN rocygapcTBaMu; anaTpuibl
- IMuUa, He NMetoLNEe IPNANYECKON CBA3M HU C KaKUM rocy4apCTBOM; BexxeHubl - mua,
BbIHY>XAEHHbIE MO onpeaesieHHbIM NPUYNHaM (YyKa3aHHbIM B 3aKOHE) MOKNHYTb
TEeppUTOPUIO CBOENO rOCyaapcTBa M Nonyvymswne ybexxuile Ha TeppUTOpUM OPYyroro.
NMpaBoBOW CTaTyC bunaTpmnaos 1 anaTpmnaos obnagaeTt cepbe3Hon cneuyngpmnkon. B
MeXXAYHapOo4HOM NpaBe OH OLLEHMBAETCA KaK YCJIOXKHEHHbIN CTaTyC, MeXXAYHapOoLa4HO-
rnpasoBas rMaToJIorns.



OCHOBHasi 0COBEHHOCTb MPaXk4aHCKO-MPaBOBOIro NOJIOXKEHUA MHOCTPAHHbIX IFpakAaH
3aKJIl04aeTCs B TOM, YTO OHM B NPUHLIUME NOAYNHAIOTCA ABYM MpaBonopsaakam -
NnpaBonopsiAKy rocyaapcTBa MecTa npebbiBaHUA 1 NPaBONOPSAKY FocyaapcTBa CBOEro
rpa)kaaHCcTBa. IX NpaBoBOE MNOMOXKEHNE OTIMYAETCS ABONCTBEHHbLIM XapaKTEPOM.

Bo MHOrmnx 3apybexxHbix npaBoBbix cuctemax (PpaHumsa, cnaHus) cywecTeyeT
creuvanbHasa 0Tpac/b NpaBa - «NPaBO MHOCTPaHUEB». B 3akoHOgaTENLCTBE TAaKMX
rocynapCTB onpenesieHbl pa3iMdHble KaTeropum MHOCTPaHHbIX rpakaaH. NoHaTue
«MHOCTpPaHeL», KaK NpaBuio, BKAOYaeT B cebsa bunatpuaos, anatpuaoB n bexxeHues. B
B00/IbLUMHCTBE HaLMOHaJIbHbIX 3aKOHOB YCTAaHOBJIEH MPUHLMMN HAaLMOHAIbHOIO peXxmnma B
NPUMEHEHUN K PU3NYECKMM NnLaM (MHOCTPaHLbl ypaBHEHbI B MPaBaX C MECTHbIM
HacesieHnem). HauMoHaNbHbIA PEXXNM OCHOBAH Ha MPUHLWMAX PpaBeHCTBA U
paBHOMPaBUS.

JInua, NOCTOSIHHO WM BPEMEHHO rnpebbiBaloLLIMe Ha TEPPUTOPUN MHOCTPAHHOIO
rocygapcTBa, eCTeCTBEHHO, 06513aHbl CO6/1t0AaTb €ro 3aKOoHbl U MOAYNHATLCS MECTHOMY
npasonopsaky. O4HaKo oTAe N bHble BOMPOCHI NPaBOBOro cTaTyca Takux nuy,
onpenensitoTcs UX TMYHbIM 3aKOHOM. [MoHSATME NTNYHOIO 3aKOHa PU3NYECKMX 1L, B
POCCMNCKOM MNpaBe yCTaHOBNEHO. [eHepanbHas KOJIM3NOHHAS NPUBSA3KA JIMYHOTO
3aKOHa - 3TO 3aKOH rocyaapcTBa rpa>kgaHcTBa, cybcuanapHas - npaBo rocyaapcTea
MeCTa XUTeNbCTBA. JINYHbIN 3aKOH MHOCTPAHHOI0 Fpa)<AaHWHa - 3TO NMpPaBo CTPaHbI,
rpa>x4aHCTBO KOTOPOW AaHHOEe INLO0 NMeeT.

JIN4YHBIM 3aKOHOM UL, C ABOWHbLIM FPaKa4aHCTBOM, O4HO U3 KOTOPbIX POCCUNCKOE,
ABNAETCA POCCUNCKOe NpaBo. JINYHBIM 3aKOHOM MHOCTPAaHHbIX FpaXkAaH TakXe MoXeT
ObITb POCCUNCKOE NPaBO, €C/IN MHOCTPAHEL, UMeeT MeCTO XUTenbCTBa B Poccmnckon
depepaunn JINYHbIM 3aKOH anaTpuaa onpenenseTcs Ha OCHOBE NMpU3HaKa 4OMULNINA.
Takasa HopMa saBnseTcsa obwen ansa 3aKoHoAaTeNbCTBa 6ONbLINMHCTBA FrOCYy4apCTB, HO 3TO
nMpaBoOBOE MOJIOXKEHME nopoxaaeT npobnemy. Kak onpefennTtb IMYHbIN 3aKOH anaTpuaa
NpW OTCYTCTBUU Y HEr0 NOCTOSAHHOIO MeCTa XXNTeNbCTBa? 3aKOH AOMULNANSA
NMPUMEHSAETCS U Npu onpeneneHnn JIN4YHOro 3akoHa bunatpuaa JIN4HbIM 3aKOHOM
MHOMBUAA, MMEOLWEro ctaTyc bexxeHua, aBNseTcsa NpaBo CTpaHbl yoexuuia.

pa>kaaHCKas NPaBOCMNOCOOHOCTb PU3NYECKUX NNL, - 3TO CNOCOBHOCTb MHAMBUAA UMETL
npaBa u o6s3aHHOCTU. B npaBe 60/bLLINHCTBA FOCYAapCTB YCTAHOB/IEHA MMMepaTUBHAS

MaTepuasibHO-NpaBoBas HopMa. B cdepe rparkaaHCKoM MpaBoCcrnocobHOCTN MHOCTPaHLbI
NOJIb3YOTCS HALMOHANbHbLIM PEXUMOM; 0HAaKO OTAE/IbHble BONPOChI MPAaBOCMOCOOHOCTH
NMEeIT KOJUSIN3MOHHOE PEeryMpoBaHMe U onpeaensatoTcs rno JMYHOMY 3aKOHY MHAMBUAA.



B poccninckom npase rpakgaHckas npaBoCcrnocobHOCTb PM3NYEeCKUX NnL, onpenenseTcs
Ha OCHOBE UX JINYHOro 3aKoHa. [1pn 3TOM MHOCTpPaHHbIE rpa>kaaHe 1 anaTpuibl
nosb3yloTcs B Poccuinckon ®enepaunm rpaxjaHCKOW NpaBoOCMNoCOOHOCTbIO HapaBHe C
POCCUNCKNMU rpa)kgaHaMu. PoccmMnckoe npaso 3akpensiseT coveTaHne KOJIIM3NOHHOro
N MaTepuasibHO-MPaBOBOro METOLOB PerysiMpoBaHUsS rpa>K4aHCKOW NpaBocrnocobHoCTun
WHOCTpPaHHbIX rpakaaH n nuu 6e3 rpaxgaHcTea. NpenoctaBieHne HaUMoHaIbHOIr o
pexxuma 3TUM nmuam Ha Tepputopun PO yctaHoBneHO B KOHCTUTYUMK (4. 3 CT. 62).
NpMeHeHne KOMJIN3NOHHOI 0 perympoBaHus - JIMYHOro 3aKoHa - npeanosiaraeTt
NPU3HaHMEe NHOCTPaHHbIX OrpaHUYeHUN NPaBOCNOCOOHOCTM, OCHOBAHHbLIX Ha MPUroBope
WHOCTPaHHOIro cya n He npoTuBopeYawmx nybanyHomy rnopsagky P®. B pocCMNCKOM
3aKOHO4aTeNIbCTBe YCTaHOBJIEHbI U ApYyrve U3bATUA U3 NPUHUUMA HAaUWOHaIbHOI O
pexuma (orpaHn4eHuns rnpaB MHOCTPAHLEB 3aHUMATbCA onpeaesieHHON 0eATeIbHOCTbIO,
3aHMMaTb onpeaesieHHble A0JIKHOCTH).

[pa>kAaHCKas NpaBoOCrnoCcOOHOCTb POCCUNCKNX FpaXkaaH 3a pybexxom onpenenseTcs B
COOTBETCTBUM C 3aKOHOAATENIbCTBOM rocyzapcTea npebbiBaHUA. Poccuinckoe
rocyfapcteo o6a3aHO 3awwmwaTh rpaxxaaH Poccunckon ®enepaumm 3a pybe>xom un
OKa3blBaTb UM NOKPOBUTENBLCTBO. ECn B KakoM-n1nbo rocygapcTese numeeT MecTo
yliemsieHne npaB poCCUNCKUX rpaxkaaH, To NocTaHoBsieHneM MNpaButensctea PO moryT
OblITb YCTAHOBJ/IEHbI OTBETHbIE OrpPaHNYeHUs (peTopcumn) K rpakgaHam
COOTBETCTBYIOLLEro MHOCTPaHHOIro rocygapcTea Ha Tepputopumn PO.

Llenblo conocTaBfieHne npaBa B 06 bEKTMBHOM CMbIC/IE Pa3HbIX FOCYAAPCTB U UX
JOKTPUHbI B YaCTW KOHLENTYaslbHOrO onpeaeneHns cpepbl 4eNCTBUS JIMYHOIO 3aKOHa C
Heob6X0ANUMbIM 3aKpenJeHNneM 3Toro B eNCTBYHOLNX HOPMaX.

Bonpoc o cchepe oencTBma ANYHOMO 3aKOHa, Kak U MHorue gpyrue npobnemsl
MeXXYHapOoL4HOro 4YacTHOro rnpasa, CONpPoBOXXAAeTCA Pa3/IN4NAMMN BO MHEHUNSAX
crneunanncToB. B cywiecTBeHHON Mepe OTMeYeHHbIN akT 06bsacHAeTCS
pacxoXAeHUsAMN, NPUCYTCTBYIOLWMMN B MO3NTUBHOM MpasBe pa3HbiX CTpaH. B
TeopeTn4eckoMm nnaHe npobnema, 3aTparnBaemas BO BTOPON rnaese gucceprtaunoHHoOmn
paboThbl, TaKXXe XapaKTepusyeTcs HEBbLICOKON CTerneHbo pa3paboTaHHOCTU, 0CODEHHO B
O0Te4YeCTBEHHOM MeXAYHapO4AHOM 4YaCTHOM rnpase. OO4HUM U3 ABHbIX OOCTUXKEHUNN
COBETCKOW HayKun MeXAyHapo4HOro 4YaCcTHOro rnpasa BbICTyMaso npeacTaBieHne o
chepe 0encTBUA IMHYHOIO 3aKOoHa, npegnoxxeHHoe JI.A. JlyHueM. Tak, OH BKJIl04aN B Hee:
a) BOMPOChI Havyasla U KOHLLA NpaBoCcnocobHOCTU NnLa, Nog4epKnuBas Npu 3ToM, 4TO
conep>kaHme nNpaBocrnocobHOCTM NMHOCTPaHLA, Kak NpaBuo, He KOJIJIN3UOHHbIA BOMPOC;
3TO B OCHOBHOM BOMPOC MaTepmasibHOro rpa>kgaHCKoro rnpaea, KOTOpPbIA pa3peLlaeTcs
Ha OCHOBE MPUHUWNA HauMOoHaIbHOIo pexxmnma; 6) Bonpockl aeecnocobHoCTM nnua; B)



BOMPOChHI JINYHbIX NpaB (NpaBo Ha UM4A, PUPMY, 4eCTb U JOCTONHCTBO U T.A4.); I') BOMPOCHI
CeMenHoro npaesa (B NepByto o4yepenb BONPOChl BHYTPEHHUX YC/I0BMI Bpaka 1 pa3Boaa);
) BONpPOChl HacnenoBaHUA OBMXKUMOCTU. CTPYKTypa pa3aesioB, OTHOCALWMUXCA K JIMHHOMY
3aKOHY (pm3nyeckoro numua, B N'K PO, a Tak)Xe MO4esIbHOM rpa)k4aHCKOM KoeKce CTpaH
CHI oT4yacTu coobpasyeTcs € 3TUMM NO3ULUSAMN N OTParKaeT CXOOHbIN NepeyeHb
HanpaBJIEHNI B 3TOM OTHoWweHNUN. OgHaKo cucTeMa HOPM, NPUCYTCTBYIOLLAA B
pa>kgaHCKOM Kogekce Poccunckonm denepaumnn, XoTs U nomelleHa B pasgern,
o3arsaBilieHHbIN «MeXxxayHapoaHOe YaCcTHOe NpaBo», BCE e ABJIAeTCHA YaCTblo akTa
rpa>k4aHCKOro rnpasa. 3aKOHOMEPHO BC/ieACTBME 3TOro, 4YTO OHa He 3aTparmeaeT
HEKOTOpPbIX BUAOB YaCTHOMPABOBbIX OTHOLEHUN - BpayHO-CEMENHbIX, TPYLOBbIX NN
Opyrux oTHoweHnn. B pesynbTaTe 6payvyHO-CEMENHbIN CTATYC, a TakKXe oTAesIbHble
Pa3HOBUAHOCTN HEMMYLLECTBEHHbIX NpaB (NpaBa Ha pupMy, OesoBYytO penyTauuto u T.0.)
OoCTaJIMCb 3a npenesiamMu HopMaTuUBHOW pernameHTaumm VI pasgena NK. Mexay Tem oHU
Npoao/HKalOT BKOYaTLCA B opbuTy cobcTBEHHO NpobaeM MexxayHapoaHOro YaCcTHOro
rnpasa, 1, 3HA4YUT, LOJIKHbI BOCNPUHUMATbLCA KaK CBSA3aHHbIE C JINYHbIM 3aKOHOM U ero
cthepon oencTeuns.

B aTOM CBA3MN C y4E€TOM COBPEMEHHOW TEHAEHUNN «MaTepunaansaynm» KoOaam3noHHOro
peryampoBaHuns, 0 KOTOPOW rOBOPUTCS HE TOJIbKO B TpyAaxX 3anafHblX aBTOPOB, HO N B
OTeYeCTBEHHbIX lpuandyecknx nybamkaumax, MoOXXKHO NpennonoXmnTb n obpaTHoe
BO34ENCTBUE: «MPaBO MHOCTpPaHLeB» byaeT BMeLwaTb B cebA KONIM3NOHHbIE aCNEeKThI, B
TOM 4ucCsie B HEM HangeTCcs MecTo 1 A1 NIMYHOro ctaTyTa. Ha onpegeneHHoOM aTane
oTMeYaeTCs U3MeHeHne cogepXaHusa NOHATUSA «JINYHBIA CTAaTyT»: OT Y3KO (hOpMasibHOro
(ncnonb3ytoLwWero 3JieMeHTbl KOJIJIM3MOHHOIO Moaxoaa), 3aTeM MaTepmasibHO-NPaBOBOro
00 LUMPOKOro, OCHOBAHHOIO Ha coYeTaHuUn hopMasibHO-IOPNANYECKOro (KONJIM3NOHHOIO)
C MaTepuasibHO-NPaBoOBbLIM. HECMOTPA Ha TO, 4TO B NMpase psAga rocyagapcTs 3anaga
(ABcTpuun, benbrun, ®panuymm, ®PI) n ObIBLLUNX KOOHUA €BPONMENCKNX CTPaH,
npenmyuiectseHHo ®PpaHumm (Amxupa, Mapokko, TyHuca, un T.n.), cylecTtsyeT 0CobbIn
pa3gen «npaBo MHOCTpPaHUEB», B 60NbLUMHCTBE cnyYaeB npobnemMaTmka JIMYHOro 3aKOHa
He BXOOWUT B HEro, NOCKOJIbKY CHUTAETCS, YTO «MPaBoO MHOCTPaAHLEB» COCTOUT U3
MaTepuasibHO-NPaBOBbIX NpeAnucaHnin, 6onbllen 4YacTblo aAMUHUCTPATUBHO-NMPABOBbIX.

OLHaKOo MHOrga BCTPeYaloTCsa NCKIIDYEHNS, OTHOCALMECS K MPUPoLe HOPM, KOTOopble
BXOOAT B COCTaB «MNpaBa MHOCTpPaHUeB». B yacTHOCTK, B PPl cyLwecTByeT TOYKa 3peHus,
COrJlacHO KOTOPOW B COCTAaB «MpaBa MHOCTPaHLEB» BXOOAT TakXe N oTAeJsIbHble
KOJIJIN3NOHHbIE HOPMbI.

B kayecTBe ewe 04HON 0COBEHHOCTN HACTOSALWEro 3Tana pasBMTUA MeXAYHapPOA4HOIo
4aCTHOro NnpaBa HamnpaBJieHNe, KaK TEHAEHUMS K 060CHOBAHUIO MPUMEHEHMS



KOMMNETEeHTHOro npasornopsgka C NOMOLLbIO TAKOro HeornpenesieHHoOro KpuTepus, Kak
OTbICKaHUe «bnaronpusaTHOro npasa». Kputepum 6naronpnaTHOCTU CcTaTyca, NpaBoBOro
MOJIOXKEHUSA, peXxnma U T.4., LOCTAaTOYHO AAaBHO N3BECTHbIE NPaBOBbIM CUCTEMaM MUpPa,
NPUMEHSANINCb KaK KpUTepun MaTepuasibHO-NPaBoOBOro peryampoBaHus B CaMbiX
pa3INYHbIX 061aCTAX XKXU3HeJesaTeNbHOCTN YenoBeka n obwecTsa. Tak, Hanpumep,
KoHBeHUMA 0 cTaTyce anaTtpunos 1954 r5. ncxogut 13 3akpensieHns BO3MOXXHO bonee
61aronpuUsaTHOroO NOJIOXKEHUS anaTpMAoB (BO BCAKOM cCsly4ae, He MeHee 61aronpusaTHOro,
4yeM TO, KaKMM Npu Tex e 0bcToaTenbCcTBax 06bIYHO NOJSIb3YOTCSA NHOCTPAHLbI) B
OTHOLLEeHUN npuobpeTeHna OABUXXMMOIro N HEABMXXMMOIO MMYLLLECTBA N NPOYNX
CBSAA3@HHbIX C HUM MNpaB, a TakK)XXe B OTHOLIEHWUN apeHAHbIX U UHbIX 40r0BOPOB,
KaCalLWmnxXcs ABUXKMMOIro U HeABMXXMMOro nMmyuiecrtsa (ct. 13).

B page csiy4aeB KOHCTPYMpPOBaHME HOPM, ONepupyoLwmnx Kkputepmnem «bnaronpuaTHoOCTH
npaBa» NCXOOUT He MPOCTO U3 nAen oTbiICKaHMA Hanbonee 6naronpuATHOro Npaesa, a
BbICTPAMBaET LIeNyl0 CUCTEMY BO3MOXKHOCTeNn Ans Bbibopa. TakKnMm KayecTBamm
XapaKTepusyeTcs, B HaCTHOCTM, MoAxo[ 3aKoHOoAaTelbCTBa B obnacTu
MeXXAYHapOoA4HOro YaCTHOro npaBa KaHaACKoW NpoBMHUMK KBebek B HYaCTu KPOBHOIO
MPOUCXOXXAEHNA NN yCbiHOBAEHUS (CT. 3091 MK).

CoBpeMeHHOe pa3BuTne Mexxa4yHapoLHOro YacTHOro npaBa MAeT He TOJIbKO Mo nyTw
KapAWHalbHbIX HOBOBBEAEHWUN, HO N B PaMKaX KOHCEPBAaTUBHOIM0 N3MEHEHNS
YCTOSABLUMXCA NOAXOA0B, NPaBOBbIX CPeACTB U MHCTPYMEHTOB. DTO KacaeTcs B
CyLEeCcTBEHHOW Mepe N JINYHOro 3aKoHa hn3nyeckoro nmua. B ycnosusax, korga
CYLLEeCTBYEeT 04eBMOHOE «pa3MbiBaHne», apobneHne, BUAOU3IMEHEHNE KPUTEPUEB,
3aKJlagblBaeMblX B OCHOBY (DOPMYJINPOBAHNA OOMULUIINA, HA 3aKOH MeCTa XUTesNbCTBa,
HWN 3aKOH rpa)kgaHcTBa He MOryT obecne4ynTb onpeaesieHHOCTU, MOCKOJIbKY
YCTOMYUBOCTb KakK NepBOro, Tak N BTOPOro KpUTepmes 3Ha4YNTESIbHO NowaTHYy1acb
BBMAY MOOBUXHOCTM 06BbEKTOB, MO MOBOAY KOTOPbIX BO3HUKAOT OTHOLWIEHUSA. B Yncne
«HOBbIX>» MPU3HAKOB AOMULMINSA, @ MHOrgA U MOHATUIN, ero 3aMeHsWKnX, 3Ha4YaTCs:
«KMEeCTO XXUTeNbCTBa», «MeCTO NOCTOAHHOIO NN NPENMYLLECTBEHHOIO NPOXMNBAHNA»,
«MEeCTO NPOXXUBAHMA», «MeCTO NpedbbiBaHNSa» N Ap. NogobHble KaTeropum NCrosb3yTCA
Mpn TOJIKOBaAHMW He TOJIbKO B NpaBonopsgkax rocyaapcTs «CTapow» EBponbl, HO U B
cTpaHax CHI, Bknto4ada n Poccnto. MHOXXeCTBEHHOCTb MOHATUW, MPUMEHSEMbIX ONS
Lenen ycTaHOBJIEHUS NIMNYHOIO 3aKOHa 1 obecnevyeHns HaaNeXxalwero peryampoBaHus
COOTBETCTBYIOLWMX OTHOLWEHNI, 6eccnopHo, co3aaeT AONOJIHUTESIbHbIE TPYAHOCTUN ANA
npaBonNpuMeEHEHNs, B CBOIO o4yepenb, Tpebysa nHtepnpeTtaynm, o Hem CBUAETENbCTBYET
MPaKTUKa KakK HaUuMOHasbHbIX, TaK N MeXAYyHapOo4HbIX Cy40B.



Bonpoc o chepe AencTBnUa IMYHOM0 3aKOHa, Kak U MHorue gpyrue npobnemsol
MeXXYHapOoL4HOro 4YacTHOro rnpasa, CONpPoBOXXAAeTCA Pa3/IN4NAMN BO MHEHUNSAX
crneunanncToB. B cylecTBeHHON Mepe OTMeYeHHbIN akT 0b6bsacHAeTCS
PacxXoXAEHNAMU, NPUCYTCTBYOWMUMM B NO3UTUBHOM MpaBe pa3HbiX CTPaH.

BOMPOCHI Ha4Yana 1 KOHLLA NMpaBoCcrnocobHOCTM nnLa, NoavYepKrBas Npu 3ToM, 4To
coaep)xaHne NpPaBoCcnocobHOCTU MHOCTPAHLLA, Kak NMPaBusio, He KOJIIM3MOHHbIA BOMPOC;
3TO B OCHOBHOM BOMPOC MaTepUabHOrO rpa)1aHCKOro rnpasa, KOTOPbLIN pa3pellaeTcs
Ha OCHOBE MPUHLMMNA HALMOHAIbHOIO PEXMMaA;

-BOMPOCHI JINYHbIX NMpaB (NpaBo Ha UMs, PUPMY, YHeCTb U AOCTOUHCTBO U T.A4.);

-BOMPOCHI CEMENHOro npaBa (B NepByto o4epenb BOMPOChbl BHYTPEHHUX yCNoBUiA Bpaka u
pa3Bona);

CTpyKTypa pa3fesioB, OTHOCALLUXCA K JIMYHOMY 3aKOHY pm3nydeckoro nuua, s K PO,
oT4YacTu coobpasyeTcsa C STUMU MO3NLMAMU U OTParKaeT CXOAHbIN NMepeyeHb
HanpasJIEHN B 3TOM OTHoweHnn. OgHaKo cucTteMa HOPM, NPUCYTCTBYIOLLLAA B
(pa>koaHCKOM Kopekce Poccunckonm denepaumnn, XoTs U noMmelleHa B pasgern,
03arnaBfieHHbIN «MeXxayHapo4HOe YaCcTHOe NpaBo», BCE XKe ABNAAETCA YaCTbio akTa
rpa>kK4aHCKOro npaBa. 3aKOHOMEPHO BC/IeACTBME 3TOr0, 4TO OHa He 3aTparueBaeT
HEKOTOpPbIX BUOOB YaCTHOMPABOBbLIX OTHOWEHUN — BpavyHO-CEMENHbLIX, TPYLOBbIX NN
ApYyrux oTHoweHnn. B pe3synbTaTe 6payvyHO-CEMENHBbIN CTATYC, @ TakK)XXe oTAesIbHble
pPa3HOBUAHOCTN HEMMYLLECTBEHHbIX NpaB (NpaBa Ha pupMy, Oes0BYIO penyTauuto v T.n.)
OCTaNnNCb 3a npeagesiamm HopMaTuUBHOW pernameHTauum VI pasgena NK. Mexay TeM OHU
NPOAO0JIKAIOT BKAOYATLCA B opbuTy cobcTBEeHHO npobiem MexXAyHapo4HOro YacTHOro
npaBa W, 3HAYNUT, OOJSIKHbI BOCMPUHNUMATbCSA KaK CBA3aHHbIE C JINYHbLIM 3aKOHOM 1 €ro
Ccthepoin oencTeuns.

B pe3ynbTaTe NpoBeAEeHHOro aHan3a HOPMaTUBHOM OCHOBLI N TEOPETUYECKNX
HanpaBJIeHNN B N3y4eHun cepbl 4ENCTBUA TINYHOTO 3aKOHa (DOPMYINPYETCS BbIBOA O
TOM, YTO JINYHbINA 3aKOH (hU3NYECKOrO0 INLLA B MEXAYHAPOAHOM YaCTHOM MpaBe UMeeT He
MaJio Ba>KHYO POJib B XXM3HM rpak[aH Kak n PO Tak n apyrux MHOCTPaHHbIX
rocynapcTB.



