Mage nofpund or type unknown

MY "kKonebnerca mexay TeppuTOpUasbHOW CyLIHOCTbIO BHYTPUIOCYAapPCTBEHHOIO
npaBa M YHMBEPCAJSIbHOCTbIO MeXayHapoaHoro nybsinyHoro npaea... 9To npuagaeT
MeXOYyHapoAHOMY YaCTHOMY npaBy rMOpUOHbLIA XapakTep 1 NpeacTaBaseT ero Kak
Yype3Bbl4YaMHO YCNOXKHEHHY0 obsacTb npaBa". MYl 3aTparmeaeT NnpaBoOBOE
perynnpoBaHne OTHOLLUEHUIN, KOTOPbIe NMEKT MeXAYHapPO4HbIA XapakKTep, HO Npu 3TOM
MOOYMNHATCA HAaUMOHAJIbHbIM 3aKOHAaM OTAeJIbHbIX TOCYy4AapPCTB.

Mpobnema COOTHOLIEHUSA MeXXAYHAPOAHOro Ny6ANYHOro, HaUuMOHaIbHOroO 1
MeXXAYHapOoAHOro YaCTHOro NpaBa - 0A4Ha U3 CaMbiX CI0XKHbIX. OCHOBHbIE KOHLLENUNN Mo
BOMPOCY COOTHOLUEHMSA MeXXOAYHapoAHOro Nny6anYHOro, HauMoHabHOro n
MeXXYyHapoaHOro YacTHOro Npasa:

1) MYT BXOAWT B CTPYKTYPY MEXAYHAPOOHOro npasa. Bonpockl MeXxayHapoaHOro
4aCTHOIro N MeXAyHapo4HOro NnybanyYHOro npasa OTHOCATCA K O4HOMN OTpacsauv rnpasa -
MeXAYHapoO4HOMY MNpaBy B LUMPOKOM CMbIC/e cfioBa. MexxayHapoaHoe nybanyHoe n
MeXXOyHapoLHOe YaCTHOe Npaso ABJIAKTCA NoAOTPaC/AAMN OAHOM OTpac/aun NpaBsa;

2) MY - 4acTb BHYTPUIroCcyoapCTBEHHOr0, HaUMOHa/bHOro nNpasa. B "HaunoHabHON
KoHuenuun MYM" MOXXHO BblOENNTb TOYKU 3peHns:

a) MUTI - camocToATEeNbHasa OTpac/b B CUCTEME HAaUMOHa/IbHOro YacTHoro npasa. OHO
BXOAWUT B CUCTEMY BHYTPEHHEro (HauMoHasibHOro) NpaBa rocygapcTea U B 3TOW cucteme
BbICTYMaeT KaK caMOCToATe/ibHadA OTpac/lb CO CBOUM crneunguieckmm npegmMmeTom un
MeTOoLO0M peryampoBaHuns;

6) MY - noacuctema, ocoboe npaBoBoe obpa3oBaHME B CMCTEME HAaLlMOHAIbHOIO NpaBsa.
MU - 3To aABNeHme topuandeckn bonee cnoxHoe, 4em obocobumBLLanca B oTpacib
BHYTPUIroCyoapCTBEHHOr 0O NMpaBa COBOKYMHOCTb HOpM. OHO nmeeT cTaTyc ocobon
MOACUCTEMbI BHYTPUIrOCyAapCTBEHHOM 0O NMpaBa;

3) M40 - He3aBMCKMMasa NpaBoBas CUCTEMA, CaMOCTOATE/IbHOE NpaBoBoe obpa3oBaHue,
MOJINCUCTEMHbIN KOMMNeKC. "ABCONIOTHO 04EBUAEH KOMMJIEKCHbIA XapaKTep npupoabl
MUYT1, HeBO3MOXXHOCTb BTUCHYTb MYIT HM B paMKN HauMOHaNbHOI0, HX B PaMKW
MexxayHapoaHoro nybnm4Horo npasa. MYl - coBepLueHHO caMoCToATe/IbHasA NpaBoBas
cuctemMa";
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4) M4M - 310 "nckyccTtBeHHoe obpa3zoBaHume". MY "aBNSeTCA NCKYCCTBEHHbIM
obpa3oBaHMeM, KOTOpPOE Hesb38 pacCMaTPUBATb HU KaK YacTb MEXOYHApPOAHOro, HMU Kak
4aCTb BHYTPUrocynapCTBEHHOro npaea. He obpa3yeT oHO n COBCTBEHHOW CUCTEMDI
rnpaBa, TakK Kak caMo COCTOUT U3 HOPM 3TUX NPaBOBbIX cuctemMm".

MpuBeaeHHbIe BbiICKa3blBaHUSA NNLWHNIA pa3 NogyvyepkuBatoT "rmbpunaHyto npmpoay MY n
dhakT, 4To MYl npenctasnsaeT cobon "kKnybok npotusopeynn un npobnem"”. MoxxeT ObITb,
cnepyeT cornacuTbCs € TeM, 4To npobnema reHesmca MUI OTHOCUTCA K KaTeropum
BEYHbIX 1 "Bonpoc 0 MYl He byaeT O4HO3HAYHO peLleH A0 Tex Nnop, MokKa CyLwecTByeT
opnanyeckasa Hayka".

CoBpeMeHHasn rnobanbHas NpaBoBasi CUCTEMA COCTOUT U3 ABYX CAMOCTOSITE/bHbIX,
aBTOHOMHbIX HOPMATUBHbIX CUCTEM - CUCTEMbI MEXAYHaPOAHOro NpaBa W HaLMOHaIbHO-
NpPaBoOBOWN cUCTeMbl. MexxayHapoaHoe 1 HaloHanbHoe (BHYTPUrocyaapCcTBEHHOE)
NnpaBoO HE U30NMPOBaHbI APYr OT APYyra, @ TECHO CBSi3aHbl, B3aMM0O3aBUCUMbI U
B3aMMOOENCTBYIOT. MexxayHapoaHoe NpaBo HanaraeT ob6si3aTeslbCTBa Ha roCy4apcTBo;
HaLWMOHaNbHOE NPaBO pPeryanpyeT, KakuMm obpasom 3Tu obsizaTenscTea byayT
BbIMOJIHEHBI.

HecmMoTpAa Ha anemMeHTbl "HagHaLMOHaNbHOCTU N YHUBEpPCaZIbHOCTU", OTHOLIEeHUA cdepsl
MY perynupytoTca npexkae BCcero B paMKax HauMoHa/lbHOro npasonopsanka. Hu B
OLHOM rocynapcTBe He CyllecTBYeT CrneunasibHOro 3akoHa "o MmexxayHapooHoM
rymaHmTapHom npase" nam "o MmexayHapo4HOM KOCMMYeCcKOM npase”, HO BO MHOMMX
rocygapcTtBax AeNCTBYIOT 3aKOHbI "0 MeXAyHapo4HOM 4YacTHOM npase". TpyaHo
npuBeCcTU NMpUMep HaLMOHaIbHOroO YroJIOBHOIO KoLeKca, coaep kallero pasgen
"MexxaoyHapogHoe yrosioBHoe npaso”, HO He CoCTaBAAeT Tpyaa NPUBECTU NpuMepsbl
HaLMOHaIbHbIX KOOUMUKALNIA FPpa>KAaHCKOro npasa, CoAep Xaliux pasgen
"MexxaoyHapoaHoe 4acTHoe npaso”.

MUYIT aBnsgeTca 4aCcTbio HALMOHaJ/IbHO-MPaBOBON CUCTEMBbI (poccunckoe MY,
paHuy3ckoe MYIM). TepMuH "MexgyHapogHoe" NPpUMEHNTESIbHO K MeXXAYHapogHOMY
ny6anyHoMy U MeXayHapoaHOMY YaCTHOMY MpaBy ynoTpebnaeTcs B pa3/IM4HOM
cMmbicne: "B nepBoM cnydae TepMUH "MexxayHapoLHoe" NoHMMaeTCsa Kak
"MeXrocypnapcTteeHHoe", a BO BTOPOM - "Me)xAyHapoaHoe" B CMbIC/ie peryanpoBaHuns
OTHOLUEHUN C MHOCTPAHHbIM 31EMEHTOM".

B peweHnax mexxayHapoaHbIX NpaBonpuMeHnTeNbHbIX opraHos MYl kBanngpuumpyeTcs
KaK 4aCTb HaLMOHaIbHOrO NpaBa. TO NPSAMO 3aKpensieHo B peleHnax NocToAHHON
nanaTbl MEXAYHapPOAHOro NpaBoCcyans no aesiam o cepbckmx n bpasnmnbCKMx 3anmmax



1929 r.; B peweHunax MexayHapoaHoro cyga OOH no genam "Hotteboma"
("JInxTeHwTenH NnpoTmB 'BaTEeManbl"), 0 HOPBEXCKUX 3anMaXx ("PpaHumsa NpoTUB
Hopserun").

MY BXOOUT B HaUMOHAabHYO MPAaBOBYIO CUCTEMY, HO 3aHMMaET B Heun crneundunyeckoe
MecTo. Ocobbin XxapakTep 1 NapafokcaibHOCTb MY Bblpa)keHbl B CAMOM TepMUHE -
"HauMoHaIbHOe MeXXAYyHapoaHoe YacTHoe rnpaso". C nepBoro B3raana 3Ta
TEPMUHOIOrna Npom3BoanT abcypaoHoe BnevyaT/ieHne - He MoXeT bbITb OTpacan npasa,
OHOBPEMEHHO ABMALWENCA N HAUWOHaNbHOW, N MeXxayHapoaHon. OgHaKo 30ecb HeT
HM4yero abcypaHoOro - peyb nAeT 0 NPaBOBON CUCTEMe, NpefHa3HAaYeHHON peryanpoBaThb
MeXXOYyHapoAHble OTHOLIEHMNS, BO3HUKaOLWME B HaCTHOM XXU3HW.

MapapokcanbHoCTb MYIN Bbipa)kaeTca U B TOM, 4TO OOHUM M3 €r0 OCHOBHbIX MCTOYHUKOB
BbICTYNaeT MexayHapoaHoe nybanyHoe npaBo, urpatuiee ocobyto posb B
dhopmMmuposaHnm MYI. NMPUHATO rOBOPUTbL O ABONCTBEHHOM XapaKTepe HOPM U
NCTOYHMKOB MYT1. 3TO, NoXKanywn, eANHCTBEHHasA OTpac/ib HaUMOHaIbHOr o Npasa, B
KOTOpPON MexxayHapoaHoe nybamyHoe npaBo BbICTYNaeT Kak HENOCPEACTBEHHbIN
NCTOYHUK N MMeeT npaMoe AencTeue.

CooTHOLWEeHNEe MexayHapoaHoro nybanyHoro n MexxayHaponHoro 4acTHOro npasa.
CybbekTbl MeXXayHapoAHOro Nnyb6aAMYHOro npaBa - 3TO Npe)kKae BCero rocyfapcTaa.
MexxayHapoaHas NpaBoCybbEKTHOCTb BCeX OCTasIbHbIX 06pa3oBaHNN MMeeT BTOPUYHbIN
XapaKTep 1 NpoM3BoAHa OT NMPaBoCybbEeKTHOCTU rocygapcTea. lNepevyeHb cybbeKTOB
MYI Takon e, HO OCHOBHbIE ero CybbeKThl - pusnyeckne n rpungndeckmne nnua;
rocyfapcTBa BbICTYMNaAlOT Kak MLa 4YacTHOro npasa.

1. O6beKT perynmpoBaHna MmexxagyHaponHoro nybsan4yHoro npasa -
MEXroCyAapCTBEHHbIe (BNAacTHbIE) OTHoweHnA. ObbeKkT perynnposaHusa MYI -
YaCTHOMNpaBoOBble (HEBNACTHbIE) OTHOLWEHMS, CBA3aHHbIE C NPaBoONoOpsAKOM ABYX U bonee
rocynapcTB.

2. MeTopq perynmpoBaHuns B MeXAyHapoaHOM ny6JMYHOM npaBe nMeeT
KOOPANHALUMOHHbINA, COrflacUTESIbHbIN XapakTep. 3TO MeToA COrJlacoBaHWs BOJb
rocynapcTe. OCHOBHble MeToAbl perynnposaHus B MY - aBTOHOMUSA BOJIN YaCTHbIX JINLY
N NPUMEHEHNE KOJIIM3NOHHbIX HOPM, HanpaBAEeHHbIX Ha onpeaeneHne KOMNeTeHTHOro
HaLWOHaNbHOIro Npaga.

3. ICTOYHUKN MeXAyHapoaHoro ny6JnNYHOro npaea - MexxAayHapoAHble oroBOpbI U
obbl4yan, obLine NPUHLMMNbLI NpaBa LMBUIN30BAHHbIX HAPOA0B, PE30JIOLNM 1



pekoMeHOaunm MexxayHapoaHbIX OpraHn3aunn, akTbl MEXAYHAPOAHbIX KOH(EepeHUNN.
OCHOBHOW UCTOYHUK MYT - HauMoOHaIbHOE 3aKOHO4ATEeNIbCTBO; MEXXAYHapPO4HO-
rMpaBoOBble aKTbl PeryampyoT oTHoweHnsa cepsl MYT nocne nx nMmniemMeHTaunm B
HaLUMOHasibHOE Mpaso.

4. Cchepa oencTensa MexayHapoaHoro nybamyHoro npasa nmeeT rnobasbHbI XapakTep.
CylwecTByeT yHMBepcasibHoe (obuiee) n nokanbHoe MexayHapogHoe npaso. MYl nmeeTt
npexxae BCero HaunoHasbHYy0 cpepy OEeNCTBUS - B KaXKO0M rocygapcTee AeNCTBYyeT
cobcTBeHHOe MYIM. OgHoBpPEMEHHO CcyllecTByeT permoHanbHoe MYI (Kogekc
byctamaHTe, MYl EBponenckoro Cot3a), HOPMbl KOTOPOro MMEKT MeXXAyHapoaHO-
npaBoOBYIO Npupoay.

5. OTBEeTCTBEHHOCTb B MeXAyHapoAHOM NybanYHOM npaBe nMeeT MeXxayHapoaHo-
npaBoBOW xapakTep. OTBeTCTBEHHOCTbL B MYIT HacTynaeT no HopMaM HauMOHaIbHOIO
rnpasa, MMeeT Oe/IMKTHbLIA NN KOHTPAaKTHbIN XapaKkTep.

MUTll-cneunguyeckasa 4acTb HauMoHaNbHOro npasa. C ApyrumMmy HOpMaTUBHbLIMU
KOMMNJIeKCaMn HaLMOHaIbHOr o rnpasa, pPeryJanpyrLwmmm CXo4Hble OTHOLEHUS
(MMywLecTBEeHHbIe U CBA3AaHHbIEe C HAMU HEUMYLLLeCTBEHHbIE OTHOLLUEHUS Mexay
YacTHbIMU nndammn), MYl cooTHocuTCA cneayowmm obpasom.

1. Cy6bbeKTbl HaLMOHaNbLHOIO NpaBa - pu3nyeckme n rpmnagnydeckme nnua, obpasoBaHums
6e3 cTaTyca lpuanYecKoro nmua, rocyaapcTeo, ero opraHbl. Cy6bekTbl MYl -
HaUWMOHaJIbHble N MHOCTPAHHbIE YaCTHbIE finua (B TOM YMce NMHOCTpPaHHOe rocyaapcTBo
N ero opraHbl). Bce 4acTHble NPaBOOTHOLIEHUSA C Yy4aCTUEM NHOCTPAHHbIX NnL,
TPaHCHaUMOHANbHbLIX KOpRopauunn, MexxayHapoaHbIX OpUANYECKUX NuL - cpepa
nencrtema MYI.

2. ObbeKT peryampoBaHUsa HauMOHaIbHOro NpaBa - OTHOLWEHUS "BHYTPEHHero"
XapakTepa (BNnacTHble, AnaroHasabHble, HeBNacTHble). ObbeKT peryanposaHmna B MUIT -
HeBJlACTHbIe (YaCTMYHO AMAaroHalsibHble) OTHOLWEHUSA, opPUaNYEeCKU CBA3aHHbIe C MpaBoM
OByx n bonee rocynapcTs.

3. MeTop perynmpoBaHus B HaLWOHaJ/IbHOM MpaBe - MaTepuasibHO-NMpaBoBble (MpsMblie)
npegnucaHusa. OcHosHon meTo MYT - NpuMeHeHne KONJIM3NOHHbBIX HOPM.

4. NICTOYHUKN HAaUNOHaNbHOIO NpaBa - HaUuMOHaJ/IbHOEe 3aKOHO4AaTesIbCTBO,
Me)XXAyHapoaHoe npaso, cyaebHasa npakTMka n AOKTPUHA, aHanornsa npasa M 3aKoHa,
obwmre npmHumMnel NpaBa. MNMepeyvyeHb NCcTo4YHUKOB MYT cnegyeT AONONHUTL aBTOHOMUEN
BOJIN CTOPOH.



5. Chepa oencremsa HauMOHaIbHOIO NpaBa - HauWoHa IbHasa (TeppuTopUA AaHHOIo
rocygapcTBa). 9TO OTHOCUTCA U K MYI, HO HeobxoAMMO NOAYEPKHYTh CyLleCTBOBaHME
pervoHasnbHoro MYIM n npouecc popmMrpoBaHUsa yHUBepcasbHoro MYrl.

6. OTBETCTBEHHOCTb B HAaLlMOHA/IbHOM MpaBe, PeryanpyoleM YacTHONPaBOBbIE
OTHOWeEHUA (B TOM 4yucse B MYl), uMeeT KOHTPaKTHbIN U OE/IMKTHbIN XapaKTep.

Ha cerogHAwHMN geHb MYI yenecoobpasHo KBaIMPULMNPOBATb KaK CaMOCTOATENIbHYIO
noacucTeMy HauMmoHasibHOro npasa. OQHOBPEMEHHO MOXXHO MPeAnosioXUTb, YTO B
nepcneKkTnBe OCHOBHbLIM MHCTPYMEHTOM pa3BuTua MUIM 6yayT BbiICTynaTb
MeXXAYHapoAHble A0roBOpPbl N HaAHAaUWOHaIbHble HOPMaTUBHbIE MPaBOBbIE AKTHhI.
MoTeHUManbHO MO>XXHO MPOrHo3mpoBaTb 06ocobneHmne MYI B caMOCTOATESIbHYIO
cucTeMmy, 3aHMMatloLWwyto B rnobasbHOM NPaBOBON CUCTEME NPOMEXKYTOYHOE MOJIOXKEHUE
MeXOy MeXXOYyHapOo4HO-NPaBOBOW U HaLMOHaIbHO-NMpaBoBon cuctemamu. "Cnctema MM
hopmMupyeTca no mepe "pacwmpeHns” npegmeTta MYI n NOBbIWEHNA POSIX 3TON OTpPaCn
HayKun 1 NpaBa B yC/I0BUAX r106afibHbIX MHTErpaLMOHHbIX MPOLLECCOB, YTO NPUBOOUT K
BO3HUKHOBEHWUIO HOBbIX MHCTUTYTOB (NnogoTpacnen) MYl, hopMupyowmnxcs B yCnoBUAX
pa3Hoobpa3HbIX YaCTHOMPAaBOBbIX KOJIUIN3UA HAaLWOHAJIbHbIX HOPM N IOPUCONKL NN
pa3In4HbIX rocygapcTB”.



