Mage nofpund or type unknown

NWHCTUTYT NnpefcTaBuTENbCTBA N3BECTEH HE TOJIbKO Mpa)kAaHCKOMY npoLueccyalibHOMY
rnpasy, HO U APYrMM OTPac/sIAM NpaBa, B HaCTHOCTU rpa)kaaHCKoMy rnpasy. MHoruve
rnonoxxeHua NMK P® nostopatoTca K PO.

Moo NpenCcTaBUTENbCTBOM B MrPpa>k[laHCKOM npouecce NoHMMaeTcsa rnpaBooTHOLWIEHWE, B
KOTOPOM OA4HO NL0 (NpeacTaBUTeslb) OT MMEHN APYroro Anua (NpeacTtaBisieMoro) B ero
MHTEepecax M Mo ero rnopy4yeHuto oCyLecTB/iIgseT Ha OCHOBaHUN NpenoCTaBJ/IEHHbIX eMY
MOJIHOMOYUI NMpoLeccyalibHble 4ENCTBUS, HanpaBJ/ieHHble Ha 3alNTy npas
npeactassgeMoro 1 cosgarmlwme onsg npencTtaBaseMoro onpenesieHHble npasa u
o6sa3aHHOCTU[1] . B cooTBeTCTBUN CO CT. 182 K P® caenka, coBeplleHHas 04HUM NINLLOM
(NnpenctaBuTeneM) oT UMEHN APYroro nvua (NpeacrtaBaseMoro) B CUy rnoJIHOMoOYuS,
OCHOBAHHOIO Ha AOBEPEHHOCTUN, YKa3aHUM 3aKoHa NMbo akTe yNnoJIHOMOYEHHOIr 0 Ha TO
rocynapcTBEeHHOro opraHa WM opraHa MecTHOro caMmoyrpasJjlieHus, HernocpencTBeHHo
co3faeT, M3MEHSET 1 NpekpawaeT rpa>KgaHckue rnpasa n 0693aHHOCTH
npeacTtasssgseMoro.

HeobxoaMMoCTb MHCTUTYTa NpeacTaBUTENbCTBA O4YEBMAHA U HUKOrAa He Bbl3blBasia
COMHeHun. MpeacTaBMTENLCTBO AOMNYCKAeTCa No BCeM KaTeropmsam gen. OgHako no
HEKOTOpPbIM KaTeropusiMm nnLo, y4acTByloLlee B AeNne, A0JIXKHO NMPUCYTCTBOBaTb Npun
PacCMOTPEHUN Oefla He3aBUCMMO OT Hanyma npeactasuTens. Tak, HanpuMep, No aenam
06 YyCbIHOBIEHUN YCbIHOBUTENb O0JIKEH JIMYHO NPUCYTCTBOBAaTb B cyaebHOM 3acenaHuu.

MpUHATME U BCTYNJIEHNE B CUJTY HOBbIX KOANPULMPOBAHHBLIX aKTOB - ['pa)KAaHCKOro
npoueccyanbHoro kogekca Poccnnckonm ®egepaumnm (ganee INK P®) n Apbutpa>kHoro
npoueccyanbHOro Kogekca Poccnnckonm ®egepaumnm (ganee AMNK PO) - He pewwunno, a
HaobopoT, oboCcTpmao MHOrne NpobsieMbl OCYyLWLECTBNEHNSA NpeacTaBUTEeNbLCTBA B
rpa>xgaHCKoM 1 apbutpa>kHOM npouecce.

AKTYaNlbHOCTb HACTOSALWEro nccrienoBaHns obycnosneHa COBOKYMHOCTbLIO paaa
06BbEKTUBHBIX (haKTOPOB.

MNpexxae Bcero, Heob6XoAMMO OTMETUTb, YTO B NpoLecCyaibHON NnTepaType He
OOCTAaTOYHO yaensaeTcs BHUMaHNUA NccnenoBaHnio CybbeKTUBHBIX NpoueccyasibHbIX Npas
n oba3aHHOCTEN NpeacTaBuUTeNs B rpa>KAaHCKOM rnpouecce.
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B Hay4yHON nuTepaType OTOXAECTBASAIOTCA NOHATUA «MOJHOMOYNA» NPeacTaBUTeNs U
«npoueccyanbHble NpaBa U 0653aHHOCTU» NpeacTaBUTeNs.

o HaweMy e MHEeHUIO YKa3aHHble NOHATUS UMET pa3Hoe pnanYecKoe 3Ha4YeHne n
cogepXxaHue. [lencTeyloulee rpa)KgaHCKoe npoLueccyasbHoOe 3aKOHO4aTeIbCTBO He AaeT
OTBEeTa Ha AaHHbIN ANCKYCCUOHHbLIN BOMpPOC.

B rnaBe MocBSALLEHHOW pPeryampoBaHuio MpeacTaBUTeIbCTBa 3aKpersieHo NpaBo Ha
BedeHne gena yepes npencrasuTens, KOToOpoe No CBOEN lpnan4eckon npupoae
ABNSAETCSA NPaBOM NPeACTaB/SEMOro N K CaMOCTOATENbHbLIM (CYyObEKTUBHBLIM) NpaBaM n
0683aHHOCTAM rpa>kAaHCKOro npoueccyasbHOro npeacTaBuTens, a Tak Xe ero
NOJIHOMOYMSAM, HE OTHOCUTCA.

Heobxoanmo 3a0CTpUTbL BHUMAHME Ha TOM, 4TO B gencrteywowem MK PD He
yperysanmpoBaHbl BONPOChI BCTYMJIEHUS U BbIObITUSA U3 Oenla NpeacTaBuTens, a Takxe
n3MeHeHnsa obbeMa ero NnosIHOMOo4YnI. [laHHble EeNCTBUA MMEIOT MEeCTO Ha NMpPaKTUKe, HO
[0 CUX NOP 3aKOHOAATENIbHOr0 OPOPMIEHNSA HE MOJTYHUIIN.

NoaoTBep>XAeHne rnoJIHOMO4YUIA OpraHa IPUANYECKOro anua B rpa>KgaHCKoOM rnpolecce
Hesb35 CMeLlnBaTb C NOATBEPXKAEHMEM MOJHOMOYUIA NpeAcTaBUTeNs, ENCTBYIOLLErO OT
VMEeHU 1N B MHTepecax lopnuan4yeckoro amua.

BblllensnoxxeHHoe noaTBepX4aeT, YTO BOMNPOChl, KOTOPbIM NocCBALLeHa AaHHaa paboTa,
UMEIOT CYLLEeCTBEHHYIO HAaY4YHYIO N MPaKTUYeCKY0 3Ha4YMMOCTb. B yyebHon 1
cneymanbHOW NnuTepaType OaHHbIM npobaemMaM He yaenaeTcsa SOJIKHOMO BHUMaHUS.
CynebHas npakTuKa cBuaeTesibCTBYeT 0 HEOOXOAUMOCTUN NX CKOpeunLlero peLlueHuns.

MpeamMeToM nccnenoBaHns 3Tol paboTbl SBASIOTCSA HOPMbI FPaXK AaHCKO-
npoLeccyanbHOro npaea, peryampytolime npaBooTHOLIEHUS, onpeaensatoLe npuHLUNMb
OCYLLLeCTBJIEHUNS NPeaCcTaBUTEeNbCTBA B FPaX4aHCKOM MNpouecce.

Llenb HacTosAwen KypcoBon paboTbl - paCCMOTPETb CYLHOCTb MHCTUTYTA FPak4aHCKoro
cynebHoro npeactaBuTenbCTBa HAa OCHOBE AENCTBYIOLEro 3aKOHO4aTeNnbCTBa,
OCHOBHbIE MOHATUA N €ro 3Ha4YeHne B NpakTuke cynebHonm neatenbHoCcTn. N3 gaHHON
LLenun BbiTEKAlOT cnegyloume 3agadn:

- paccMoTpeHne BUOOB cynebHoro npeacTaBUTeNbLCTBA;
* OCHOBAHWSA K €ro BO3HUKHOBEHWIO;

- nepeyvyuncsieHne cybbekToB cynebHOro npeacTaBuTeNbCTBA;



- onpepeneHne nx npasa v nopsagka LOKYMEHTasIbHOro opopMsieHUsa N NoaTBEPKOEHUSA
NX NOJIHOMOYUI;

- onpejgeneHne ocobeHHOCTEN NPaKTUYECKOro OCyLLEeCTBIeHNa NpeacTaBUTeNIbCTBa B
rpa>JaHCKOM cyge.

Mpn HanNMcaHMM KypcoBown paboTbl MHOI ObIIM UCNOJIb30BaHbl: KOHCTUTYUNA PO
pakgaHCKMKW npoueccyasbHbll Kogekc PO, ApbuTparKHbI npoueccyalibHbIN KOAEKC
P®, NpaxxpaHcknii kogekc PO, @3 «O6 agBokaType U aiBOKAaTCKON AeATesIbHOCTU B PD»,
a Tak Xe pag HOpMaTUBHbIN NMPaBOBbIX aKTOB; TPYAbl M3BECTHbIX YYEHbIX, TAKMUX KaK
Bontosu4 J1. Bukyt M.A. n gp.

1. Buabl cynebHoro npeancraBuTeNnbCTBa

B HayKe rpa><[1aHCKOro rnpoLeccyasibHOro rnpaBa OTCYTCTBYET eIMHCTBO MHEHWUI
OTHOCUTE/IbHO TOIr0, KaKoW NMPU3HaK [0/KEH SBJISATbCSA OCHOBHbIM KpUTEpPUEM OeSIeHUS
cynebHoro npeacTaBUTENbCTBA Ha BUAbl. Ka)Obl N3 NpeanaraeMbiXx KpUTeprues nmeeT
CaMOCTOATENIbHOE He TO/IbKO TEOPETUYECKOE, HO U NMPaKTMYeckoe 3Ha4YeHne, No3ToMy
BCE OHW A0J/1KHbI MPUHUMATLCS BO BHUMaHMeE A1 U3YYEeHUS U NPUMEHEHUS NHCTUTYTA
npencTaBMTENbCTBA.

Tak, OAHUM U3 KpUTEpPUEB AeNieHUs NpeacTaBUTeNnbCTBa Ha BUbl ABNSETCA OCHOBaHNE
€ro Bo3HMKHoBeHUSA. C y4eTOM 3TOro Npm3Haka MOXKHO Ha3BaTb clenyoume Buabl
cynebHoro npeacrtaButenscTeall6] :

1.1 3aKoHHOe nNpeancTaBUTENbCTBO

3aKoHHOe npeacTtaBuTenbCcTBO (CT. 52 MK P®) npeayCcMOTpeHO A5 MOJIHOCTbIO
HefeecnoCobHbIX rpakaaH, YaCTUYHO M OrpaHNYeHHO aeecnocobHbiX. OCHOBaHUSAMN
BO3HUKHOBEHMNS 3aKOHHOI0 NpeacTaBuTesIbCTBaA ABAAIOTCA: OTCYTCTBME Y rpakgaHNHa
MOJIHOWN OeecnoCobHOCTN, a Tak>Ke POACTBO OnpenesieHHON CTeneHn Mexxay HUM n
npencraBuTenem nMbO HasHaYeHMEe TaKOMY rpa>KgaHUHY OMeKyHa, noneynTens;
nMnpu3HaHMe rpa>kgaHnHa 6e3BeCcTHO OTCYTCTBYIOLWMM U NMepedadya ero nMmyuiectsa B
[OoBepuUTesibHOe yrpasJsieHne uly, onpenesgsemMomMy OpraHoM onekn n nonevynTesibCTea.

K 3aKOHHbIM npegCrtaBuTenaMm B yKa3aHHOM CMbICJ1e OTHOCATCA: poanTenn nin
YCbIHOBUTEJIN B OTHOLWEHNIN CBONX NJIN YCbIHOBJIEHHbLIX HECOBEPLUEHHOJNIETHUX neten
(KpOMe SMaHCUMMNPOBaHHbLIX U 3aKJTIOYUBLLUNX 6paK 0O OOCTUNXKEHNA COBepLIJeHHOJ'IeTI/IFI);
OMneKyHbl B OTHOLWEeHWn nnuy, Nnpn3HaHHbIX HeneecnocobHbIMN, 1 MANONETHUX;
none4vynTesimn B OTHOWEHNN OrpaHNYEeHHO neecnoCobHbIX U HecoBepLWEHHONETHNX B



Bo3pacTe oT 14 go 18 neT; No gesny B KOTOPOM LOJIKEH y4aCcTBOBaTb be3BeCTHO
OTCYTCTBYIOLLWN, - LOBEPUTENbHbLIN YNPaBJAIOWNA €ro UMyLLECTBOM.

B cooTBeTCcTBUM CO CT. 145 CK PO[17] oneka nam none4ynTtesibCTBO yCTaHaBIMBaeTCA
Had OeTbMK, OCTaBWIMMUCA Be3 nonevyeHns poanTenen, B LENSX NX COAEPKAHMS,
BOCNUTaHMA U obpa3oBaHUA, a TakXe AN4 3aWnTbl UX NpaB U nMHTepecos. Oneka
yCTaHaBJ/IMBaeTCA Hag AeTbMU, He LOCTUrLIMMK BO3pacTa 14 ner.

[None4ynTenbCTBO yCTaHaB/MBaeTCA Hah AeTbMU B Bo3pacTe oT 14 no 18 net. Kpome
TOro, oneka yCcTaHaB/MBaETCA Haj NMuamMun, MUWeHHbIMK B cyaebHOM nopsake
neecnocobHocTu (HegeecnocobHble nLA), a NONeYNTENbCTBO - HAL IMLAMU,
OrpaHUYeHHbIMU CyJOM B [1eeCrnocobHOCTH.

CornacHo cT. 35 'K P® onekyH uan none4ymTesib Ha3Ha4yaeTCA OpraHOM OMNeKun n
rnone4vymTesnibCTBa MO MECTY XUTeNbCTBa JIMLUa, HY)X4aloLWerocs B oneke uin
rnone4ynTesnbCTBE, B Te4eHne Mecsila C MOMeHTa, Korga yka3aHHbIM opraHam cTaso
N3BECTHO 0 HeOBXOANMOCTUN YCTAHOBJIEHUS OMEKU UK nonevynTenbCcTBa Hak
rpa>xgaHnHoM. Ecnn nuuy, Hy>XaaloLWweMycs B orneKe Uin nonevynTesibCTBe, B TeYeHne
Mecsua He Ha3HayeH OneKyH Win nornevyuTesb, UCMosIHeEHUE 00513aHHOCTEN ONeKyHa nau
noreynTens BpeMeHHO BO3JlaraeTcs Ha opraH ornekun v nornevyunTtenscTeall8] .

3aKOHHbIM NpPeACcTaBUTENISIM He BOCMpPELLLAeTCs NopyvyaTh BeJeHne aena B cyne agpyromy
npeacTaBUTESNIO, KOTOPOIro OHM M3buMpatoT ANs Syyllen 3almnTbl NpaB U MHTEPECOB CBOUX
noaoneyHbIx auu,.

1.2 NpepcTraBuTEeNbCTBO NO Ha3HAY€HUIO cyaa

MpencTtaBUTENbCTBO afBoKaTa Mo Ha3HaveHuto cyna (ct. 50 INMK) aBnsgeTcs HOBbIM
BUAomMm cygebHoro npeactasutTenbcTsa. B MK He npeayCcMoTpeH Nopanok peanmsaumm
OaHHON HOPMbl. OCHOBaHMEM BO3HUKHOBEHUS LAHHOMO NpeacTaBuUTesIbCTBa ABNSETCS
COOTBETCTBYIOLLEE onpefeneHue cyga. B yactHocTu, cyn oba3aH npu nogroToBke gena
K cynebHoMy pa3bupaTenbCTBY Ha3Ha4YnUTb afBOKaTa B KayecTBe NpeacTaBmTens B
cJ/lydae OTCYTCTBMUA NpeacTaBuTens y OTBETHMKA, MeCTO XXUTesIbCTBa KOTOPOro He
N3BECTHO.

C yyacTueM afBoKaTa B npoLecce cBs3aHa nNpobsiemMa AOCTYNMHOCTU €ro ycayr.
MeXXayHapoOHble OpraHn3aLn NPUHUMAKT PELLUEHUs, HanpaBJ/ieHHble Ha TO, YTOObI
rocyaapcTBa CO3[aBajiM rapaHTUM OOCTYNHOCTU YCNyr afiBOKaTa B npoLiecce. B
4aCTHOCTM, 3TO KacaeTcs afjekBaTHOro obecneyeHns npas YesoBeka N OCHOBHbIX
cBoboi, Ha KOTOopble NOAN UMEOT NPaBo, NPeaocTaBAseMbiX UM B SKOHOMUYECKOW,



CoUManbHOW, KYNbTYPHOW, FPa>K4aHCKOM U MOJNTUYECKON XXN3HU, N TpebyeT, 4Tobbl BCe
No4on UMenn BOSMOXXHOCTb NMOJ1Ib30BaTbCA IOPNANYECKON NMOMOLLBIO, OCYLLLEeCTBJ/IAEMON
He3aBUCMMOW topunamndeckon npodeccuen. [1na 3Toro NnpaBnTeNbLCTBA LOJIXKHbI
rapaHTUpPoBaTb 3(PPEKTUBHYIO NpoLenypy U paboTarowmn MexaHn3m oasa peasibHoOro u
paBHOro A0CTYyMna K agBokaTaM Bcex nuny. MNpaBuTenbCTBa AOJ/KHbI 06ecneynTb
HeobxoamMMoe hMHaAHCUPOBaHME U ApYyrue pecypchbl AN pnanyeckon noMmowm 6egHbiM
N APYrvM He COCTOosATesIbHbIM Noasam.[19]

OTBeT4uK L. HacTanmBan Ha oTMeHe cyaebHbIX aKkTOB B CBA3M C TEM, YTO OH JINYHO
npucyTcTBOBaN B cynebHoOM 3acefaHnm, He nmes CpeacTB HaHATb afBoKaTa, 4eM bbinun
HapyweHsbl ero npasa. Cyn KacCauMOHHON MHCTaHUUW OTKJIOHWU/T AOBOAbl OTBETHYMKA,
MOTUBUNPYS CBOM OTKA3 TEM, YTO COrslacHo 4. 1 cT. 59 AlNK P® He ycTaHOBMEHO
obsa3aTenbHoOE Hann4yme npeacTtaBuTensa y rpaxgaHuHal20] .

®3 «0O6 agBOKATCKON AeATeNIbHOCTM U afaBoOKaType B Poccnnckon depepaymmn»
yKa3blBaeT, YTO aBOKaTbl OKa3blBalOT noMollb 6ecnnaTHoO rpa)KgaHam, cpeaHeron0Bomn
[0X0[ KOTOPbIX HUXXE BEINYNHbI MPOXXNTOYHOr0 MUHUMYMa, YCTAaHOBJIEHHOI O B
cybbekTe PO B COOTBETCTBUN C heepasibHbIM 3aKOHOA4ATENIbCTBOM, a TakXe 04UHOKO
NPOXXUBAKLWMM rpakaaHaMm PP, noxoabl KOTOPbIX HUXXE YKa3aHHOW BeJINYUHbI, B
cnepnyrowmx cnyyasx:

1) nctuam - Nno paccMaTpUBaAEMbIM CyJaMnN NEPBON UWHCTAHLIMW AeslaM 0 B3bICKaHUN
aJIMMEHTOB, BO3MeLLeHUN Bpeaa, NPUYNHEHHOI0 CMEPTbLIO KOPMUbLA, YBEYBEM NN
WHBIM MOBPEXAEHNEM 3[0POBbS, CBA3AHHbLIM C TPYZ0BON AEATENbHOCTbIO;

2) BeTepaHaM Bennkonm OTe4eCTBEHHOW BOWHbLI - MO BOMNPOCaM, HE CBA3AHHbLIM C
npeonpuHNMaTEeNbCKON OeATEeNbHOCTLIO;

3) rpaxgaHam Poccuimnckon depepaunn - npyu CoOCTaBEHUN 3a8BIEHNI O HAa3HAYEeHUN
neHcmnm n nocobun;

4) rpaxpaHam Poccunckonm degepaumm, nocTpagaBlinM OT NOJIMTUYECKNX pernpeccun, -
Mo BOMpocaM, CBA3aHHbLIM C peabunntaunen[21] .

KpoMe Toro, oka3sblBaloT 6ecnsiaTHO MOMOLLb BOEHHOCY>XXaLWMUM CPOYHON CNYyXObl.

OnpepneneHne cyaa Nno KOHKPeTHOMY [eJsly 0 Ha3Ha4yeHun aJiBoKaTa NpeacTaBuTesem
JLOJ1)KHO ObITb HAaNpPaBJ/IEHO COOTBETCTBYIOLLEMY aJBOKATCKOMY 06pa30oBaHui0, KOTOpoe
0643aH0 ero UCrMoJsIHUTb B CUy 0653aTeNIbHOCTU BCex cyaebHbix nocTaHoBAeHUN (CcT.13
MK), BblAEINB KOHKPETHOIr0 afiBOKaTa A/1a BeAeHUs gena B cyae. BmecTe ¢ TeM



MexaHN3M BbIMOJIHEHUA OaHHOro onpeaeneHns B 3akoHe «O6 agBoOKaType» Noka He
npenycMoTpeH.

NHbIX cneynanbHbIX OCHOBaHWU Ha3HaYeHNs npencraBuTens rno nHMUmMaTmnuBee cyna,
KpOMe BbillenepeyvyncsieHHblX, LeNCTBYOLLEE 3aKOHO4ATENbLCTBO NPAMO He
npenycMmaTpuBaeT, O4HAKO AOMNYCKAeTCH BO3MOXXHOCTb UX YCTaHOBJIEHUSA Ha YPOBHE
efepasibHOro 3aKOHa.

BapaHOB paccMaTpuBaeT TakKyl npobseMy Kak OCTYNHOCTb yCAyr afgBoKaTa.
Me>)xayHapoaHble OpraHn3aunm NPUHMMatOT peLleHnsl, HanpaBJ/lIEHHbIe Ha TO, YTOObI
rocygapcTBa co3faBajiv rapaHTUM OCTYNHOCTU YC/yr a4BOKaTOB B npouecce. B Hawem
3aKOHOOaTeNbCTBE 3TU NOJIOXKEHUSA HalLW 3aKpenneHune B leknapauynm npas u cesobopg
yesioBeKa U rpa>kfaHvHa, rae npoBo3rjalaeTcs, YTO KaXXA0MYy rapaHTUpyeTCs npaso
Ha NOJib30BaHMe KBa/IMPULNPOBAHHON IOPNONYECKON MOMOLLbIO, @ TaK XXe B
KoHCcTuTyuun PO cT. 48.

KpoMe 3Toro, oka3sbiBaloT 6ecnsiaTHO MOMOLLb BOEHHOCY>XaLUM CPOYHON CNyXbbI[22] .

YynTbiBas, 4TO AENCTBYlOLLEE 3aKOHOOAATEIbCTBO HE OXBaTbIBAaeT BCEX ML, KOTOPbIM
[OJIXKHA OKa3blBaTbCA lopuanyeckas nomollb 6ecniaTHO, NPUHMMAOTCA AajibHenwmne
Mepbl N0 CO34aHWNIO peasibHbIX YCJIOBUN, FApaHTUPYOLWNM rpa>kJaHaM nx NpaBo Ha
cynebHyto 3almTy.

PeweHnem OKTAOpbLCKOro panoHHOro cyna ropoaa CapaHcka oT 26 anpens 2004 roga
OblN1 YaCTUYHO YOOBNETBOPEH UCK rpakaaHkuy I.LLU. MaHryToBON K MyHUUWMNANbHOMY
YHUTapHoMy npeanpuatuio "CapaHckoe nacca>kupckoe npegnpuatne N 1" o
BO3MeLlleHUN MaTepunanbHOro yuwepba n komneHcauum MmopasibHoro spena. Xoaatancreo
NCTNLbI O BO3MELLEHUWN pacXoAoB Ha onJiaTy yCcayr npeactasutens obinio
YLOBN€TBOPEHO YacTuU4HO[23] .

1.3 JoroBopHoe (AoOpoBosILHOE) NpeacTaBUTENbCTBO

OCHOBAHWEM K AOFOBOPHOMY NPEeACTaBUTENbCTBY CAYXXUT TONIbKO BOJIS FPaXkAaHUNHA,
opraHu3auuMmn 1 Npu HaJMyYnUm cornacus y NnpeacTaBuTens 3almuiaTh X UHTEPECH! B
cyne. MogobHoe NpeacTaBUTENbCTBO HOCUT Ha3BaHMe JOrOBOPHOro, MOTOMY YTO B €ro
OCHOBE JIe)XXUT [0roBOP MEXAY KOHKPETHbLIM NMLOM U NpeacTaBuTeNneM, Ha OCHOBAHUM
KOTOPOro npeacTaBuUTesb NOJIyYaeT MoJIHOMOoYnNs Ha BeaeHue nena B cyge. CynebHoe
NnpencTaBMTENIbCTBO BO B3aMMOOTHOLLEHUSAX MexXay rpakjaHamMmun BO3HMKAeT Ha
OCHOBaHMW A0roBopa nopy4vyeHuns. TpyaoBOMN AOroBOP YAaCTO CAYXXUT OCHOBAHMEM AN
OCYLLECTB/IEHNS NPeACTaBUTENbCTBA OT UMEHU opuanYeckux nuu. Noctynas Ha paboTy,



IOPUCKOHCYIbT 3aKJ/Il04aeT TPyA0BOW AOrOBOP C OpraHu3aumen, B CoaepXXaHme KoToporo
BMeCTe C gpyrmmMm 06493aHHOCTAMN BKJIIOHEHO U BbIMOJIHEHUE NMpeacTaBuUTeNbCKUX
dyHKUNI. TeM He MeHee, NPeACTaBNATb OpUANYECKNEe nmua B Cyae MMeroT Nnpaso n
apyrmne paboTHMKN. PyKoBOAUTENN OpraHM3aunin aroT UM NMopyvYeHUs Ha yvacTue B
cynebHoMm pasbupaTenbcTBe U NpeacTaB/ieHNe NHTEPEeCcoB 3TUX OpraHm3aunmn. Takue
NOPYYEHUSA HOCAT LOrOBOPHbIN XapakTep. Ha npakTnke BO3MOXXHO 3aKJIl0YEeHME
tOpPUONYECKUMM TNLLAMUN 4OTOBOPOB O NPaBOBOM 0OC/Y)XMBAHUN C OPUANYECKNMU
KOHCYJIbTaUMsAMM afBOKATOB, B COOTBETCTBUM C KOTOPbIMM afBOKaThl 3alULLAI0T UX
WHTepechbl B cyae. Ha ocHoBe cornalwleHns (4orosopa) Mexay opraHusaunsamm
pacnpoCcTpaHeHO Co34aHne MeXX03ANCTBEHHbIX IOPNANYECKNX Fpynn oS
obcny>XnsaHma npegnpuaTuUn N opraHusayunn.

Pa3HOBMOHOCTbLIO 0OOPOBOILHOIO NpPeacTaBUTENbCTBA ABNSETCA NPeacTaBUTeNbCTBO
O4HOr0 U3 Y4aCTHMKOB MO NOPYYEHUIO APYrnx coy4acTHUKOB (ab3. 1 4. 3 cT.40 I'MK).
Cneunduka ero 3aks4aeTcsa B TOM, 4TO IMLO, NpeacTaBifdouee MHTepechl
COY4YaCTHMKOB, O4HOBPEMEHHO 3aHUMaET npoueccyasibHOEe NOJIOXKEHMNE CTOPOHbI U
npencrasuTens. Takoe NpeacTaBUTENIbCTBO BO3MOXKHO ILWb NPU YCNOBUN, HTO
MHTepecCbl COYy4aCTHUKOB B KOHKPETHOM feJsie NOJIHOCTbIO COBMECTUMbI. Ha gaHHbIN BUA
npeacTaBuTeNbCTBa HE PAaCcNpPOCTPAHAKTCA OrpaHNYEeHUSA B Kpyre nunL, YCTaHOBJ/IEHHbIE
cT. 51 I'MK.

B HEKOTOPbLIX MNTepaTypPHbIX NCTOYHNKaX MO0 B Ka4YeCcTBe CaMOCTOSATENIbHOIMO BMAA,
nnbo B KayecTBe pa3HOBUAHOCTN AOOPOBO/ILHOMO paccMaTpuBaeTcsa obLecTBeHHoe
npencTaBuTeNIbCTBO. Tak B COOTBETCTBUM CO CT. 22 ®3 oT 12 aHBapsa 1996 r. «O
npogeccrnoHasibHbIX COKO3aX, UX NMpaBax U rapaHTUAX gesaTesIbHOCTM» NPodCoto3bl
BrpaBe no npocbbe 4yneHoB Npodcotoza nnm gpyrnx paboTHMKoOB obpallaTbCs C
3a8BJIEHNSAMU B 3aLLUUNTY UX TPYLOBbLIX MpaB B OpraHbl, paccMaTpuBaloLlme TpyaoBbie
cnopbl. BmecTe ¢ TeM ¢ npuHaTmnem Hooro MK, ynommnHaHune 06 obuiectBeHHOM
npeacTtaBuTeNIbCTBE OTCYTCTBYET, Noc/sieiHee KaK CaMOCTOATENIbHbIW B MO CYLLEeCTBY,
JINKBUAMNPOBAHO. T.e. HOPMbI MaTepuasibHOro Npasa, B KOTOPbIX COAEPXKMNTCS
yrnoMUHaHWe 0 3awmTe 0bLeCcTBEHHbIMM OpraHn3aunsaMmn NHTEPEeCcoB APYrnx Auu, He
XapaKTepusyT OAaHHYI0 OeATesIbHOCTb KaKk NpefCcTaBuTeNbCTBO, HUKaKMe Npu3sHakun
npeacTtaBuTeNIbCTBa NMPUMEHUTENIbHO K 3TOW AeATe/IbHOCTU He yKa3biBatoT. [1oaToMmy,
Kak cyntaeT M.C. WakapsH, aTn HopMbl B cBeTe [TIK 2002 r. no cywecTBy
TPaHCOPMMPOBANINCE B MHCTUTYT BO3OY)XOEHUS AeNa B 3alWnUTy YY)KNX NHTEPECOB.
MpoueccyasbHOE NOJIOXKEHNE XKe YMNOJIHOMOYEHHOIr0 OpraHn3aumnmn, y4acTByOWNX B
npouecce Ha OCHoBaHUM CT. 46 MK, aBnaeTcs 4YaCTHbIM ciy4aeM 006poBOSILHOIO
rnpencrtasuTeNIbCTBa OT MMEHU OpraHu3sauunn.



1.4 NpepcTtaBuTeNnbCTBO OT MMEHU OpPraHu3auun ee OpraHoB

Takoe npenCcTaBUTeNbCTBO BO3HMKAET HAa OCHOBAHUKM NPAMOro ykasaHusa denepasibHoOro
3aKOHa, MHOro NPaBOBOro akTa UM y4YpeanTenbHbIX 4OKYMeHTOB (a63. 1 4. 2 cT. 48 MK
POD).

LLlakapsH paccMaTpMBaeT Takol BUA NpeACcTaBMTEIbCTBA Kak CaMOCTOSITE IbHbIN BUA
npencTaBMTEeNbCTBA - NPEACTABUTEIbCTBO OT UMEHWN OPraHn3aummnm Ha OCHOBaHUN
3aKOHa WM y4ypeanTenbHbIX IOKYMEHTOB.

K oaHHOMY BUAY OTHOCUTCA TaK XXe NpencTaBUTeIbCTBO OT MMEHN J'IVIKBVI,EI,VIpyeMOVI
opraHmsauumnn JINKBUOAUMOHHON KOMUCCUN, KOTOpOE OoCyLleCTBNAETCA B cyde
YMNOJIHOMO4YEHHbIM MpeacTaBnTenNeEM 3TOWN KOMUCCUWN.

OYyHKUMKN NpencTaBuTenbCTBa MOryT oCcyLLecTBNATbL 06ocobneHHble NnogpasaeneHuns
topnandeckoro nmua. K TakoBbIM CT. 55 'K oTHOCUT npeacTaBUTEeNbCTBaA N puananbl.
Kak nosicHseT WakapaH M.C. MNMneHymbl BC 1 BAC P® no cywecTsy NpUpaBHANN OaHHYIO
pPa3sHOBUAHOCTb K AOFOBOPHOMY NpeacTaBUTeNbCTBY. B NpakTuke n3secteH Takoun
c/ly4aun, Korga B CUJy cTaTbu 53 HOpPMbI OpraHbl OPUANYECKOro inLa He MoryT
paccMaTpUBaTbCA KaK CaMOCTOATESIbHble CYyObeKTbl FpaA4aHCKUX NMPaBOOTHOLLEHU 1,
COOTBETCTBEHHO, BbICTYMNaTb NpeacTtaBuTensamMm opmnagmnyeckoro nmua. Tutkos HO.U.
ABNANCA JINLOM, NCMOJIHALWNM PYHKUUN € AUHOJIMYHOI O NcnojsiHuTenoHoro opradHa OAO
"HMM "KacnpblbTexueHTpP", 1 He MOXKET pacCMaTpUBaTbLCS B Ka4yecTBe NpeacraBuTens
Ha3BaHHOro obuiecTsa B cAesike rno npogaxke emy obuiectsom akuuin. NosTomy aTta
caesika He MoXXeT BbITb NpM3HaHa HUYTOXKHOW Ha OCHOBaHUWM NyHKTa 3 cTaTbu 182
pa>KgaHCKOro Kogekca Poccunckonm depepaunu.

2. MonHoMouuMsa npepcTaBuTeNA

Tak, BonpocaM y4acTtusa B npouecce npeactasutena B [TIK PO un AlNK P® noceALeHbl He
OoTAesibHble CTaTbW, @ CaMOCTOATE/IbHbIE r1aBbl, COOTBEeTCTBEHHO [TIK P® - rnasa 5, AlK
P® - rnaBa 6. BMecTe C TeM OCTalOTCA He pelleHHbIMY pAaL BOMNPOCOB. B YacTHOCTK B
YKa3aHHbIX KOAEKCaxX HEeT cTaTen, B KOTOpPbIX 6bian Bbl 3aKpensieHbl CaMOCTOATENIbHbIE
npasa n oba3aHHOCTN NpeacTasuTensa[24] .

Opyruve e nuuya, COAENCTBYOLWME OCYLLECTBIEHNIO NPABOCYANS MO FPaKAaHCKNM
aenam, corsacHo HopMmaM [TIK P® nmetoT camMocTodaTesibHble NpoueccyalsibHble NpaBa u
ob6sa3aHHOCTN. Hanpumep, cBMAeTEeNb KakK INL0, COOENCTBYOLLEE OCYLLECTB/IEHUIO
npaBoCcyaus No rpakgaHckum genam, obsa3aH ABUTCH B Cyd ONS Aa4X NOKa3aHMI No
neny; nmeeT npaso ObITb 4OMNPOLLEH CYyAOM B MecTe cBoero npebbiBaHus, ecnm oH
BCaieacTeme 6ose3Hn, CTapoCTu, MHBANMOHOCTU UAN NO OPYrUM YBa>KUTeEsIbHbIM



nPM4YMHaM He B COCTOSAHMMN ABUTCSA MO BbI30BY Cy[a; UMeeT NpaBo Ha BO3MeLleHne
pacxonoB, CBA3aHHbIX C BbI3OBOM B Cy[, U Ha NoJly4eHne LEeHEeXHON KOMMNeHcaunm B
cBA3K ¢ noTepen BpeMmeHn (cT. 70 MK P®). Takxe caMoCcToATesIbHbIE NMpaBa U
0643aHHOCTK 3KCNepTa 3akpenneHbl B CT. 85 MK PO (cT. 86 AlNK PD).

NonHomMo4mMa NpeacTaBuTenen noapasfenainTca Ha ABa Buaa: obuwme n cneunanbHole.
ObLwmMn asnsaTCca Te, 6e3 KOTopbIX He MOXKeT 00oUTUCL NpeacTaBnTeNb, 3alMLLas
WHTepecChbl CBOUX A0BepuUTenen:

npaBo y4acTuUA B UCCieJ0BaHUN 00Ka3aTeNbCTB, BbICTYM/IEHUSA B MPEHUSX,

npaso obpalwaTbCa C XxogaTancTeamu o NpmnobLLLeHUN K Aesy AoKa3aTesbCTB, 3as8BNATb
oTBOAbI Cyay U T.4. ABNfAACk 0b6sa3aTeNIbHbIMU, 3TN NOJIHOMOYNA NOAPOOHO He
nepevyncnsaoTcsa B YNOJHOMOYUBAOLWMNX JOKYMEHTaX UM faXKe He YKa3blBaloTCA
BooOLLe.

CneunanbHble NoHOMO4YNA cyaebHoro npeactaBnTens HeobXoANMbI NP COBEPLUEHUN
Hanbonee Ba)KHbIX OENCTBUI MO pacnops>XeHuto 06bLEKTOM npouecca, onpegeneHmnemM
XapakTepa cynebHom 3awmnTbl. YTobbl UCKNIOYNTL MeXOy AoBepuTeseM u
npeacTtaBuTeneM BO3HUKHOBEHME KaKnX-nbo HegopasyMeHU rno nosoay Takux
DeNCTBUN, NOJIHOMOYNSA Ha UX COBEpLUEeHNEe A0JIKHbI CneLnaibHO OroBapuBaThbCs B
ynoJiIHoMo4mBatLeMm goKyMmeHTe. CornacHo cT. 46 MK, K gaHHOMYy BMAY NOJIHOMOYUN
OTHOCATCA cheayloline npasa:

- nepefaYa nesia B TOBapPULLECKUN NN TPETENCKNN CYL;

* MOJIHBIW UM YaCTUYHbIA OTKa3 OT UCKOBbIX TpeboBaHUN;
* U3BMEHEeHMe npegmeTa NUCKa;

* MPU3HaHNE NCKA;

* 3aKJ1I04EHNE MNPOBOIro CorslalleHuns;

- nepenada noJHOMoOYMN apyromy nuuy (nepeposepune);

- 06>kKanoBaHme peweHnsa cyna;

- NpeabsaBAEeHNE UCMONHUTENBHOMO JINCTa KO B3bICKAHWIO;
* NOJNlyYeHMe NMPUCYXAEHHOr0 UMYLLLECTBA NN OEHer.

FoBOpPS O creumanbHbIX MOJIHOMOYMAX NPEeACTaBUTENS, HEOOX0AMMO OTMETUTh, YTO B
cynebHoi npakTuKe rno-pasHoMy peLlancs BONPocC O NpaBe NpeacTaBuUTens Npu3HaBaTh



nm obctosTenbCcTBa Aena. Mo 3ToMy BONPOCY CMELLUNBANNCL ABa MOHATUA: MPU3HaHNE
NCKa N NpuU3HaHue lpnanyeckmnx paktToB. Horga cyabl CHUTaNW, YTO ANA NPU3HAHKUSA
obcTosaTenbLCTB Aena HeobxoaAnMo ykazaHmne 06 3ToM B JOBEPEHHOCTM NpeacTaBuTens.

B cootBeTCcTBMM C 4.2 CT.68 ITIK P® npu3sHaHMe cTOpoHOW (ee npencraBuTenem)
00CTOATENbCTB, HA KOTOPbIX ApYyras CTOPOHa OCHOBbLIBAaeT CBOWU TpeboBaHMA nan
BO3parkeHus, ocBoboXXaaeT nocsieHIO OT HeOOXOANMOCTN fasibHENLero JOKa3bliBaHUA
3TUX 06CTOATENLCTB; MPU3HAHME 3aHOCUTCA B NPOTOKON cyaebHoro 3acenaHuns[25] .

MoCKOobKY Npu3HaHne o6CcToATENbCTB, HE ABAAWNXCS BUAOM 06bACHEHNSA CTOPOH
BbICTyMaeT O4HUM U3 CpeacTB cyaebHOro gokasbiBaHUA, Cy pellaeT BONPOC O ero
OTHOCMMOCTM N A0NYCTUMOCTM NO npasunam cT. 67 MK PO n oueHnBaeT gaHHoe
npPpu3HaHve B COBOKYMHOCTU 1 B3aMOCBA3U C APYrMMU LOKa3aTeNbCTBaMU.
CneumasnbHOro ykasaHusa B JOBEPEHHOCTM O NMpase NnpeacTtaBuTesia Ha NpU3HaHue nm
obcToaTenbLcTB Aena cT. 54 MK P® He TpebyerT.

Takum obpa3som, cyq Bnpase yoOBAETBOPUTb UCK HA OCHOBAHUN NPU3HAHUA
npeacTtaBuTeneMm oTBeTYUKA 0OCTOATENLCTB Aesa, NOJIOXKEHHbIX NCTLOM B 060CHOBaHMe
NCKa, eciv 3TO Npu3HaHue, rno CyTn, He ABMSETCH NPU3HAHNEM U eCJIN 3TOro NPU3HaHnA
[OCTaTO4YHO ONs BblHeCceHUA cynebHoro peweHnsa[26] .

ObuecTBeHHbIE opraHmsauun, BbiCTynatvowne B cyge B Ka4ecCcTBe I'Ipe,D,CTaBI/ITeJ'IeIZ CcBOUnX
yneHoB, obnagatoT OO MMM NOSTHOMOYUSAMN, U npeanoctaBJieHNneE UM NHbIX MOJIHOMOYUWA
3aBUCUT OT BOJIN CaMNX 3aNHTEPEeCOBaHHbLIX JINL.

CynebHbl NpeacTaBuTENb BrpaBe COBepLUAaTh NpoueccyasbHble 4eNCTBUSA NpU YCI0BUMN,
€CJZIM OH Ha TO yrnosHoMo4YeH. ObbeM NOHOMOYUA NpPeacTaBUTeNns onpenensaeTcs
3aKOHOM, YCTaBOM, MOJIOXKEHUEM, CrneunaibHbIM aKTOM WK OOrOBOPOM 3aKOHHbIe
npencrtasuTesIN MMEKOT MpPaBo coBepllaTb OT MMEHU N B MHTepecax npencraBisgeMblX Te
rnpoueccyasibHble 0ENCTBUSA, NPaBO COBEPLUEHMNS, KOTOPbIX NPUHAOANEXUT
npeacrtasageMoMy, eCcsiv A1 KOHKPeTHOro cjy4yast 3aKOHOM He npenyCcMoTpeHb!
orpaHunyeHna. Hanpumep, onekyH HegeecnocobHoro He nmeeT npasa 6e3
rnpenBapuUTesIbHOIrO pa3peLleHns opraHa ornekn 1 nonevynTesnbCTBa CoBepLlaTbh COENIKN
Mo OTHY>XAEHWIO, B TOM Yucae obMeHy nnm gapeHuio nMmyliecTea NogonevyHoro, no cgaye
ero B HaeM (B apeHay), B 6e3Bo3me3gHoe nosb3oBaHue nanm B 3anor. OnekyH He MOXKeT
coBepLaTb CAesNIKWU, BeKyLlime 0TKa3 OT NpuHaanexxawmx nogone4yHomMy rnpas, a Takxe
nobblie coenku, BAeKyLme ymeHblleHne nmyliecTsa nogoneyHoro (n. 2 ct. 37. MK).

Onsa noaTeep>Xa4eHns rNoJIHOMOYMA 3aKOHHOIO NpeacTaBnTens Cay>aT CBUAETeIbCTBO
OpraHoOB 3arca Win yooCcToBepeHMe OpraHoB OMeKU 1 nonevynTesibCcTea.



IAns ponycka K y4acTuio B Frpa>k[iaHCKOM MpoLecce Ka)kablh npeacTaBuTesb 0653aH
npeacTaBUTb 4OKYMEHT O CBOMX MOJIHOMOYMSX:

s poontenn N yCblHOBUTENN NMpencTassidioT B Cyd CBUWAOETENILCTBO O PpOXAOEHUN nerten,
MnacriopT,

- OMEKYHbI 1 MONeYnTeNn - ygoctopepeHms ob nx HasHavyeHuu.

MpencTaBuTENNM, YYaCTBYOLLME B NpoLecce No npockbe noBepuTenen AONKHbI
npeacTaBuUTb OT UMEHMW MOCAeAHUX NMNCbMEHHbIE NOBEPEHHOCTN, 3aBEPEHHbIE
HOTAPUANIbHLIMN KOHTOPAMMU, @ TaKXKe YYpeXXAeHMNsAMN, NPeanpusaTusSIMn 1
opraHusaumsaMu, rae paboTaeT WM y4nTCcsa AOBEPUTENb; XUIULLHO-3KCNAYyaTaLNOHHON
opraHmsaumen; agMUHUCTPaUNEN CTaUuMOHAPHOro sie4ebHoro yypexxaeHums, B KOTOPOM
HaXoANTCSA Ha N3IEYEHUWN; KOMAaHA0BAaHWEM BOMHCKOM YaCTWU, eCNn NOBEPEHHOCTb
BblAAETCSA BOEHHOCY )KaLL M.

[JoBepeHHOCTb, BblAaBaeMas OCy>XOEHHbIM rpa)kgaHNHOM yO00CTOBepsAeTCs
agMUHUCTpPaLMENn COOTBETCTBYOWEro MecTa nnwennsa ceobonbl. NonHoOMo4YMA agBokKaTa
YyOOCTOBEPATCA OPAEPOM, BblAaBaeMbIM IOPUANYECKON KOHCYbTaumen (cT. 45 IK).

[ OBEPEHHOCTb OT MMEHN IPUONYECKOro JinLa Bbl4aeTCa pyKoBognTeseM
COOTBETCTBYIOLWEN OpraHn3aumn. YNoJIHOMOYMBAKOLWMM aKTOM ABNASETCA 3asB/IEHHOE B
cynebHoM 3acepaHnm xogaTanCcTBO CaMOro AOBEPUTENS O AOMYLWEHNN B
pa3bunpaTenbLCTBO AeNa ero npeacTtaBuTens.

XapakTep NosIHOMOYMn 4OOPOBOSILHOIO NpeacTaBuTeNs yCTaHaBIMBaeTCS AOBEPUTENEM
n nosxeH 6bITb onpenesnéH B 4OBEPEHHOCTU. [MosiHOMo4YmMe faeT cyaebHomy
npeacTaBUTeNO NPaBO COBEPLUEHUSA BCEX HEODXOONMbIX NpouecCcyanbHbIX AencTennm 6es
CreuvasnbHOro rnepeyncnenmns 3Tux 0eNCTBNN B LOBEPEHHOCTU. HeEKOTopble
npoueccyajbHble AeNCcTBUA cyaebHbI npeacTaBuTeslb MOXKET COBEpLUaTb TO/IbKO TOraa,
Korga Takue NoJIHOMOYNS CNeunanbHO YKasaHbl B 4oBepeHHOCTU. Ciofa OTHOCATCS:

- nepenava gena B TPEeTEUCKUN Cya;

* MOJIHbLIA NN YaCTUYHbIN OTKa3 OT UCKOBLIX TpeboBaHWN;
* MPU3HAHNE NCKA;

- N3MEHeHne npeagmeTa UCKa;

* 3aKJ1loHeHne MNpoBOro corialleHnmA.



NMpnuMepoM Takom AOBEPEHHOCTU MOXXeET bbiTb AoBepeHHOCTb N 224 o1 17.10.2003
BblAaHHasa ynpasasowemy BoctouyHo-Cnbmnpcknum permoHanbHbiM hunmanom OAO "AKB
"CapoBbusHecbaHk" rHaTtoBy EBreHnto HMKonaeBmnyy Ha coBeplUueHmne crenyomx
DaHKOBCKMX onepauun n coenok: BblaaBaTb beHeduumnapam baHKOBCKME rapaHTum
NCcnosiHeHNs obA3aTeNbCTB PUANYECKUX N PUINYECKNX NTNLL B POCCUNCKNX PYyDBNsax u
WHOCTPaHHOM BasnloTe, MPY 3TOM CyMMa O4HOW rapaHTUMN HE MOXKET MpeBbIlWaTb
TpuauaTb MUAANOHOB py6bnien nnbo BantoTHOrO 3KBMBAJZIEHTA 3TOW CyMMbl. [1ns
OCYyLLEeCTBJ/IEHNSA YKa3aHHbIX BbllLe NOJIHOMOYNIA NPpeaCcTaBUTES0 AAHO NPaBoO OT MMEHN
baHka noanuncbiBaTb BAaHKOBCKME FrapaHTUM.

Ha onpenenéHubln pag oencrtemm TpebyeTtcsa cneunanbHoe BOSIEeU3bsABIEHNE
nDoBepuTens, NOCKOJIbKY NOCAeACcTBUSA COBEPLUEHUSA 3TUX AENCTBUN MOryT OKa3aTbCH
O4YeHb CepbE3HbIMU. TaKUMUN OENCTBUAMU SABAAIOTCS:

nepepoBepuve (Nepegaya NMoOJIHOMOYUA APYyroMy numuy), ob)xasnoBaHme pelleHns cyaa,
npeabsaBsieHNEe UCNOJIHNTESIbHOIO JINCTA K B3bICKAHWUIO, NOJTYHYEHUIO NPUCYXKOEHHOI0
nmyuiectsa nanm geder (ct.46 INK). na noaTBep)XAeHNs B cyae obbema CcBOUX
MOTHOMOYUI 0BLLEeCTBEHHbIE NPeACTaBUTENN NPEeaAbABASAIOT CyAy YAOCTOBEPEHUS U
MOPYYEHNSA COOTBETCTBYOLWMX 0BLLECTBEHHbIX OpraHu3auunn.

[loBepeHHOCTN nogpasfensatnTca Ha Tpu Bnaa:

- pa30Bas NOBEPEHHOCTb (Ha y4YacTue no ogHoOMYy fesny B OJHOM cyae);

- cneynanbHas OOBEPEHHOCTb (Ha BeaeHMe oQHOro gena Bo BCex CyaebHbIX
NHCTaHUNAX);

- 06bLWasa noBepeHHOCTb (Ha BeAeHMe BCeX FpaXKAaHCKMX Aen, 3aTparnBatlowmnx NHTepecsl
noBepunTens Bo BCcex cyaebHbiX opraHax).

CpoK 0encTBusa 0OBEPEHHOCTU HE MOXKET MpeBbIaTb Tpex seT. ECnm Cpok B HeW He
yKa3aH, OHa OeNnCcTBUTesIbHa B nNpejesiax ogHOro roga co AHs Bblgayun. [loBepeHHOCTb, B
KOTOPOW HET AaTbl ee coBeplleHus, HegencTeuTesnbHa (cT. 67 IK). Nopsagok
ochopMaeHnsa NoAHOMOYMI 0O0OPOBOILHOIO NpeacTaBuTensa onpenenéd B cT. 45 IMK.
[loBEPEHHOCTb, BblAaBaeMas rpakgaHamm no obuiemy npasuny, yaocToBepsieTcs B
HOTapuasibHOWM KOHTOPE Uan No MecTy paboThbl, y4ebbl nnu xutenbcrea. NosHOMO4YNS
afBoKaTa NoATBEep)XLAAaeTCsA OpAEPOM, BblAaBaeMbIM IOPUONYECKON KOHCYIbTaumMen.
[OBEPEHHOCTb OT MMEHN IPUONYECKOro JInLa BblAaeTCa pykoBoaNTeeM
COOTBETCTBYIOLLEN OpraHn3aynen.

MocTaHoBneHneM GAC MNoBOIKCKOro okpyra 661210 noctaHosneHo: CorsacHo n. 5 ¢T. 185
pa>KgaHCKOro Kkogekca Poccunckonm depepaumnm 4OBEPEHHOCTb OT MMEHMN



IOPMANYECKOr0 INLIA BbIJAETCS 3@ MOAMUCLIO €ro PYKOBOAUTENSA UN UHOTO LA,
YMOJIHOMOYEHHOI 0 Ha 3TO €ro yYpeanTebHbIMU JOKYMEeHTaMN, C MPUIoXKEeHNEM NevyaTun

3TOl opraHmn3auumn. [1oBepeHHOCTb ABASETCS A0Ka3aTeNbCTBOM, KOTOPOE NOATBEpXKAaeT
Hasn4mne y npeacTaBuUTensa npas AeNCTBOBATb OT YY)KOro MMEHU, onpeaenseT yC/I0BUS 1
rpaHuLUbl peanmsaunm 3TUX rnpas.

CyoamMm yCTaHOBJIEHO, 4YTO MPU COCTaBNIEHNUN NPOTOKOIa 06 aAMUHNCTPATNBHOM
rnpaBoHapyLWeHUN NHTepechl opraHn3aunm npencrassana 3aMecTuTe b JUPeKTopa
3aKpbITOro akumoHepHoro obuwiectea "YHuTex-Cepsuc" asnosa A.4., 4bs Nnognnchb
nmMeeTCs B NPOTOKOse 06 aAMUHNCTPATUBHOM MPaBOHapyLUEHUN.

B maTepunanax gena nMmeeTtca nosepeHHocTb Ha Nasnosy A.4. ot 20.09.2005, BbigaHHas
anpektopom 3A0 "YHutex-Cepsuc" HasbiposbiMm T.LLU. B yCTaHOB/IEHHOM 3aKOHOM
nopsgke, KOTopas CBMAETENbLCTBYET O HAaJIMYUN Yy 3aMecTUTensa gupektopa Masnoson
0.0. npaBa npenctasndatb HTEpecbl 3A0 "YHutex-Cepsuc" B KOHTPOJIMPYIOLLMNX OpraHax
C NpaBoOM Nognncu Bcex HeobxoAnMbIX AOKYMEHTOB.

PaKT coBeplUeHNs agMUHUCTPATUBHOMO NpaBoHapyLleHNa cyaaMm yCTaHOBJIEH U
3aaBuUTeNIeM He oCnapuBaeTCA.

Mpn Taknx obCcTOoATENBCTBAX Y CyA0B OCHOBAHWUI ANS YA0BNETBOPEHNSA 3aA9BIEHUSA HE
NMeNoCh, B CBA3M C YeM cyaebHble aKTbl NoasiexxaT oTMeHe[27] .

NMonHoMo4Yns NpencTaBuUTeNs, BbICTYNAOLWEro B Cye OT UMEHW U B MHTepecax
MpaButenscTtBa PP, 0o/KHbI ObiTh Bblpa>eHbl B JOBEPEHHOCTW, BblAaHHOW 3a NMOAMNUCHIO
pykoBoauTensa (Mnn 3aMecTUTEeNs PYKOBOAMTENSI) COOTBETCTBYOLWEero deaepanibHOro
opraHa UCNONHUTENbHOW BNACTW.

CancdyTtanHoB A.A. cHUTaeT, 4To ocobon pyHKLMEeN JoroBopa NopyvyeHus ,
3aKJIl04aLWenCcsa B TOM, 4TO OH MPU3BaH yperynpoBaTb OTHOWEHUSA Mexay
npeacTtaBuTesneM N NpeacTaBAsgeMbIM, T.e. BHYTPEHHSASA CTOPOHA OTHOLLUEHUN
npeacTtaBuTeNbCTBa. BHeEWHAA )Ke CTOpOHa OTHOWEHUA NpeacTaBUTeNIbCTBa
OTpa>kaeTcs B NOJIHOMOYUAX NpencTaBuTens, 3adUKCNPOBaHHbIX B OBEepeHHOCTU[28] .
NMonHoMo4na NpeacTaBuTenein, ykasaHHbix B N.n. 6, 7 cT. 44 I'MK, MoryT 6bITb
Bblpa>KeHbl Ha Cyae B YCTHOM 3asBJIeHUN OoBepuTens, 3aHeCEeHHOM B NMPOTOKOJ
cynebHoro 3acegaHus.

Kpyr npenctaBuTesniein Ha cyae pasaensaercs Ha:

* JInda, KOTOPblE MOIyT BbICTYMaTb NMpeactaBnuTeNaAMnN B cyae (cornacHo rnepeyHio B CT.
44 TTIK);



- INL, KOTOpble He MOryT BbITb NpeacTtasnTenamu B cyae (ct. 47 IMK). Cioga oTHOCATCSA
nvua, cocToswme noa ornekon nam nonevynTenbCTBOM, agBoKaThbl, MPUHSBLLNE
nopy4vyeHns ob okazaHUM LLPNONYECKON MOMOLLK C HApYLUEHMEM 3aKOHOAATeNbCTBa 00
afBoKaType, NCKJIIDYEHHbIE N3 KOIJIErnn aBOKATOB, HE MOTryT BbITb AOMYLLEHbLI CYAO0M K
npeacTtaBuTeNbCTBY B C/lyyYae, npeaycMoTpeHHoM n. 7 cT. 44 TTIK.

He moryT 6bITb NpeacTaBnTensamMm B cyae cyabu, cnegoBaTtenm n Npokypopsl. 3a
NCKJTIOYEHUEM CJlyYaeB BbICTYMJIEHUS B NMpoLecce yKa3aHHbIX 1ML, B Ka4ecTBe
YMNOJIHOMOYEHHbIX COOTBETCTBYIOLLEro cyaa, NPoKypaTypbl WX B Ka4eCTBE 3aKOHHbIX
npeacrtaBuTenen.

OTKa3 nNpencrtaBuUTeNs UCTUA OT UCKa MOXET ObITb MPUHAT CYAO0M SiNLb B TOM C/ly4ae,
€CNn faHHbIN NpencTaBMTEeNlb YNOJIHOMOYMBAJICS Ha COBEPLUEHME TEX AENCTBUN.
NMocnencTBumsa npekpaweHnsa Npom3BoaCcTBa NO gesly CyaoM O0JIKHbI ObITb pa3bACHEHbI
CTOpOHaM. B Tex cnyyvasx, Korga peweHue cyga npuBeneHoO B UCMNOJIHEHME, a 3aTeM
OTMEHEHO 1 NMPUN HOBOM PacCMOTPEHUN AeN0 NpeKpaLlleHo, 40JKEH NMPON3BOANTLCSA
MOBOPOT UCMOJIHEHNSA pewieHus. Mpumep n3 cynedbHon NpakTUKK:

C aBrycta 1977 no man 1980 roga cynpyru . n T. ¢ pebeHKOM Oblsin MPONUCaHbl B T.
NononbCcke B ABYXKOMHATHOW KBapTupe, HaHMMaTeneM KoTopon asnsanacb A. - MmaTb [1.

B yka3aHHbI nepuoa lN. kKak paboTHNKY KypnnoBCKOro aBTOPEMOHTHOIO 3aBoaa B
BeAOMCTBEHHOM JOMe 3TOro 3aBofa Oblsla NpefoCTaB/ieHa Ha CEMbIO U3 TpeX YeoBek
XXUasg KOMHaTa naowanbio 16,2 KB. M C OTKPbLITUEM Ha ero uMsa (PpUHaAHCOBOI O JINLEBOrO
cyeTa.

B nione 1982 roga no npennoxxeHuto ncnoskoma lMogonbckoro panoHHoro CoeeTa
HapoOHbIX AenyTaToB KypuioBCKNUN aBTOPEMOHTHbLIN 3aBog 06paTmnaca B cya C UICKOM K
cynpyram I. u T. 0 BbICENNIEHUN UX N3 3aHMMAeMON KOMHaTbl 16,2 KB. M B lOMe 3aBoja C
npenocTaB/ieHNEM UM MPeXHeN ABYXKOMHATHOW KBapTupbl, rae 6biim nponmcaHbl No
man 1980 ropa.

Csou TpeboBaHMA UCTel, MOTUBMPOBaAJ TEM, YTO CNOPHasa KOMHaTa 16,2 KB. M
npenocTassifsiacb BpeMeHHo, 6e3 Bbifa4un opaepa, OTBETHYUKN UMEKT BO3MOXHOCTb
BHOBb NMPOMUCaTbCs U NMPOXUBaTb B IBYXKOMHATHOW KBapTupe.

MoJoNbLCKUA rOpoOACKON HAPOAHbIN Ccya UCK yaosneTsopun. CynebHasa konnerms no
rpa>xgaHcknm genam MockoBCcKoro o6s1acTHOro cyfa 3To pelleHne octasuia 6es
N3MEHEeHUS.



Mpe3ngnym MockoBckoro o61acTHOro cyaa no npoTecTty 3amectuTtens Npeacenartens
BepxoBHoro Cyga PCOCP oTMeHUN pelleHne Hapo4HOro cyaa n KaccaunoHHoe
onpeneneHne, n Aeno HanpaBua Ha HoBoe cyaebHoe pacCMOTpPEHMe.

NMpn HOBOM pacCMOTPEHUN, BBUAY OTKa3a UcTua oT ucka, NogonbCKnuin ropoackom
Hapo4HbIV Cyn Aesio MPOU3BOACTBOM MNpeKpaTul.

Mpe3ngnym MockoBCKOro o6acTHOro cya yaoBaeTBOpu NPOTeCcT 3aMecTuTens
Mpencenatensa BepxosHoro Cyna PCOCP 06 oTMeHe onpeneneHns o npekpalwleHun gena
N HanpaB/ieHNX Aefla Ha HOBOe pacCMOTPEHMe Mo CriefyoumMm OCHOBaHUSM.

Kak BUAHO U3 MaTepunanos Aena, peweHne MNMNoaonbLCKOro ropogckoro HapoAHoro cyaa o
BblCeJIeHUN OTBETHYNKOB U3 KOMHaTbl 16,2 KB. M, OTMEHEHHOe BMNOC/1e4CTBUU B Nopaake
Hafg3opa npesugnymomM obnacTHOro cyfa C HanpasJieHMeM [esia Ha HOBoe
paccMoTpeHue, Bb1s10 NCMOJIHEHO KO BpeMeHU ero oTMeHbl U M. n T. n3 KoMHaThl
BblCeJIeHbI.

CornacHo cT. 430 MK PC®CP, B Tex cny4dasax, Korga pelieHve npmnseneHo B
NCnosiHeHMe, a 3aTeM b6blJ1I0 OTMEHEHO U MPU HOBOM PacCMOTPEHUN Aefla B UCKe
O0TKa3aHo Nmbo geno npekpauieHo, NMbo Nck octasneH 6e3 paccMOTpPEeHUS, A0/KEH
MPOM3BOANTLCA MOBOPOT UCMOJIHEHUSA peLlleHns, T.e. OTBETHYMKY BO3BpalLLaeTCcs BCe TO,
4yTOo 6bIJ10 C HEro B3bICKaHO. 1o Aenam o BbiCENIEHUWN B MOPSAAKE MOBOPOTA MCMOSIHEHMNSA
OTBETYMK O0/1KeH ObiTb 06paTHO BCEIEH HA XUAMJOWaAb, U3 KOTOPOW BbIHECEH.

Bonpoc o noBopoTe ncnoaHeHus peweHunsa B cuny cT. 431 MK paccMmaTpumBaeTcad Mo
CBOEWN MHULUMATUBE CYOM, B KOTOPbIN Ae0 nepefaHo Ha HOBOE pacCMOTpeHune, n
pa3pellaeTcs B HOBOM, BbIHOCMMOM UM peLUeHUn nnu onpeneneHn, KoTopbiM
3aKaH4YMBaeTCs NPon3BOACTBO MO Aeny.

B naHHOM ciy4ae BOMNPOC O MOBOPOTE UCMOJIHEHUSA peLleHNs O BbiCeNIeHUN OTBETHYNKOB
N3 CNOPHOIro NoOMeLEeHNA Cya0oM He peLllasicd, 4To CyLWeCTBEHHO yuleMaseT nx npasa un
NHTepechl.

N3 pena BUAHO, 4TO OTKa3 NMpencTaBuUTesia UCTLA OT UCKa NPUHAT CyAOM C HapyLleHneMm
CT. 46 MK, NOCKOJIbKY OaHHbIN NpefcTaBuTesib He YNOJIHOMOYMBAJICA Ha COBEpLUEHMe
Taknx gencrtemin. Ceoe xogaTtaCTBO O NpeKkpalleHun aesa Nnpon3BoaCcTBOM
npeacTtaBuTenb NcTua obocHoBan TeM, 4TO OTBETYMKaM byaeT npefoCTaB/ieHO Apyroe
XXunnoe nomMelleHne. BMecTe ¢ TeM HUKAKUX KOHKPETHbIX AoKa3aTeNbCTB 3TOro B Aese
He MeeTCH, U CY He NPUHSAN MeP HUN K BbIACHEHUIO peasibHbIX BOSMOXXHOCTEN UCTLUa Mo
obecneyeHunio OTBETYMKOB APYTUM XWUJIbIM MOMELLEHMEM, HU K 3aKJIIO4YEeHNI0 MexXxay
CTOpPOHaMu B TaKOM CJly4ae MUPOBOro corsalieHus. B aTon ceBA3m npn HOBOM



PAcCMOTPEHUN Aena cyay HeobXxoAMMO YTOYHUTL NMo3uLnio KypuaoBckoro
aBTOPEMOHTHOI0 3aBO/la B OTHOLUEHUM NpenJsiaraemMoro UM BapuaHTa paspeLleHuns
BO3HMKLLEro MeXy CTOPOHaMM Cropa, a Npu HEBO3MOXXHOCTU MUPOBOIr0 COrJlallieHuns
NPUHATH MEpPbl K PACCMOTPEHMUIO Aesa CYAO0M MO CYLECTBY C BbIMOJIHEHNUEM YKa3aHuUi,
JaHHbIX B MOCTAHOBJIEHUN npe3nanyMa MockoBckoro obiacTHoro cyaa.

3aKJiloueHue

Ha OCHOBaHWM BbILLEN31I0)KEHHOI0, MOXXHO caenaThb cnepyrolimne BbiBO4bl.

MNpencTtaBuTeNb B rpaXXAaHCKOM MNpouecce nMeeT CaMoCTosTesibHble (CyObeKTUBHbIE)
npoueccyanbHble npaBa n 06493aHHOCTU. OHM BXOAAT B COAEPKAHME FPa>KgaHCKOro
rnpoLueccyajibHOro NPaBoOOTHOWEHUA NpeaCcTaBUTeNbCTBA HapAAy C APYrMMn NpaBaMm m
obsa3aHHOCTAMN NpencTaBuTens, NPONU3BOAHLIMUK OT NMpaB U 06A3aHHOCTEN
npeacTtaBnsgeMoro (MoJIHOMOYUAMN).

MonoxxeHue 4actun 1 cT. 48 MK PO, perynupytowiee cybbeKTUBHOE NpaBo
npeacTaBAseMOro, He 40J/HKHO COAep)XaTbCs B M/1aBe NOCBALLEHHOWN peryanpoBaHuio
npencTaBuTeNbCTBa B rpakaAaHCKoOM npouecce. Ero Heobxoammo BKAOYUTL B 4. 1 CT. 4
MK PO, nocBsALWEHHOW perynanpoBaHunto npaBa Ha BO3Oy>XaeHne rpa)kaaHCcKoro gena B
cyne (Fnasa 1. OCHOBHbIE NOJIOXKEHUA FPaXK4aHCKOro npouecca). lNpu 3ToM peyb
OOJ/KHA UATU He TOJIbKO O FpaKfaHaX, Kak cybbekTax rpa>kgaHCcKoro rnpoueccyasibHOro
MPaBOOTHOLLEHUNS, a 0 JobbIX nyax, odbpaTUBLLUMXCA B CYA 3a 3alLMTON CBOUX Npas,
cBob60Oa N 3aKOHHbIX MHTEPECOB.

BcTynneHue n BbibbITME N3 rpaXKAaHCKOro npouecca NnpeacrtaBnuTens 4oJIXKHO
0hOpMAATLCS onpeneneHmeM cyna, BblHeCeHHbIM 6e3 yaaneHuns B COBELLLATENbHYIO
KOMHaTYy C 3aHeceHMeM B NpoToKoa cyaebHoro 3acegaHunsa (4. 2. cT. 225 MK P®). Mo
TaKuM Xe npaBuaM OO/HKHO 0POPMIATLCA AENCTBME, B pe3ysibTaTe KOTOPOro
NpPoncxognT n3meHeHne obvema NosIHOMOYUN NpencTaBuTens B ntobon ctagum
rpak4aHCKoro npowecca.

NMoaTeep>XAeHne NOJIHOMOYNIA OpraHa IPUANYECKOro NMLUa B Fpa)KAaHCKOM npouecce
Hesb38 CMEeLIVBaTb C NOATBEPXKAEHNEM MOJIHOMOYNI NPeacTaBUTENS, AENCTBYIOLLEro OT
WMEHN N B UHTEpEeCcax IpUANYEeCcKOro amua, YTo CBUOETEeNbCTBYET 0 HE06X0A4NMOCTU
ncknveHns abs3. 2 4. 2 n3 ct. 48 NMK PO[29] .



CynebHoe npeacTaBUTENbCTBO ABASETCA MHCTUTYTOM, OCHOBHOE Ha3Ha4yeHne KoTOporo
CBOOMTCS K 3aliMTe npas, cBo60o4 N 3aKOHHbLIX MHTEPEeCOoB rpaxkaaH. x cyliecTBoBaHue
0bycioBIeHO, NpeXxe BCEero, TeM, YTO HE Ka)KAblli MOXKET CaMOCTOSATE/IbHO BECTU Aeso
B cyae. [ns 3Toro TpebyeTcs He ToNbKO ornpeaesnieHHbI YpoBeHb 3HAHNI 3aKOHOB, HO U
NnpakTUYeckne HaBblk paboTbl B cyae.

Mo MoOeMy MHeHWIo, peLleHne 3aTPOHYThIX B paboTe npobsem No3BoaAUT CO34aTh
Hagsiexalime ycnoBus ona OencTBUTENIbHON peanmsaumnmn npae rpaxkaaH Ha cyaebHyto
3aLnTYy.

B 3aK/1l04EHMN X04EeTCA CKasaTb, YTO NPOLIECC COBEPLUEHCTBOBAHWS 3aKOHOAATENbCTBA
npakTnyeckn 6eckoHeveH. B npouecce pa3BnTNA COBPEMEHHOIO AEMOKPATUYECKOTO
obuwiecTtBa Bcerga 6yayT BO3HMKaTb HOBbIE BOMPOCHI, TpebyioLme NpaBoBOro
yperynunpoBaHus. OcTaéTtcsa noxxenaTb, 4T0Obl BCe Tak HEOOX0ANMbIE 3aKOHbI, MOMPAaBKM
N YCOBEPLLUEHCTBOBAHMS 3aKOHOAATENbCTBA MOSIBASJINCE B HOT'Y CO BPEMEHEM.
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