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MpaBocynne B Poccnnckom degepaumm corsacHo ctatbe 118 KoHCTuTyumnm Poccmnckon
denepaunm, oCyLecTBASETCA TOJIbKO CYA0M, B TOM YUC/e N NOCPeacTBOM
rpakgaHckoro cygonpounssoacTea. CyaonponssoacTBO Mo genam ob yctaHOBAEHUN
haKToB, UMELNX pNaANYecKoe 3HavYeHne B 0cobom Npon3BoaACTBE, OCYLLECTBASAETCSH
cynoamu obuwien ropucankumm.

Ecnn npaBa 1 3aKOHHbIE MHTEpeChl CyObEeKTOB NMPABOOTHOLLUEHUI HE HAPYLLAIOTCSA U He
ocrnapuBatoTCs, TO OTCYTCTBYET CNOp O NpaBe, B CBSA3UN C pa3peLleHMeM KOTOPOro MoXeT
6bITb BO30OY>XAEHO NCKOBOE MPON3BOACTBO. BMecTe c TeM B onpenenéHHbIX CUTyaunax
He HapylLlaeMble N HeocnapuBaeMble CybbeKTUBHbIE MpaBa peann3oBaTb MO0 TpyaHO,
6o HEBO3MOXXHO B CBSI3N C Ha/IM4YMEM MPaBOBOW HeonpeneneHHOCTN B
NMPaBOOTHOLLUEHMAX. B Liensx eé ycTpaHeHUs 1 Npu oTCYTCTBUK Cropa O npaBse
3aKOHOATEeNbCTBO NMpeaycMaTpMBaeT BO3MOXKHOCTb B CyAebHOM nopsiake
yCTaHaB/IMBaTb PaKTbl, UMeOLLNE IOPUANYECKOE 3HAYEHME.

BO3HUKHOBEHME, U3MEHEHWE N NPeKpaLleHne NNYHbIX U UMYLLECTBEHHbIX

npaB rpa)xgaH Ui opraHmn3auunin 3aBUCUT OT HAMYNA NN OTCYTCTBUS OPUONYECKNX
hakToB. [laHHble (haKTbl A0/HKHbI ObITb MOATBEPXKAEHbLI COOTBETCTBYHOLLIMMMU
JOKYyMeHTaMu (cnpaBkamu, 3annucsamu, aktTammn). OIHAKO UMETCS Cllyyaun, Korga ToT
NI MHOWN (PaKT He MOXXET ObIThb YA0CTOBEPEH COOTBETCTBYIOLWMM NOKYMEHTOM MO
NPUYNHE ero yTpaThbl, YHUYTOXEHMNS, HEBO3MOXXHOCTM BOCCTAHOBNEHUS. N5 3TUX
C/ly4aeB nNpenycMoTpeH cyaebHbI MopsaoK YCTaHOBAEHUS OPUANYECKNX (DAKTOB.

Mopsaaok paccMmoTpeHuns gen ob ycTaHoBEHNN (PaKTOB, UMEKLLMX pUaANYecKoe
3Ha4YeHune, nmeeT psan ocobeHHoCTEN.

OnHom un3 KOTOPbIX ABNAETCA TO, HTO y4HaCTBYHOWMMMWN B Aene anuamMim ABIAKTCA
3aaBUTEJIM N 3auHTepecoBaHHbIe JiMla.

OcHoBaHuemM BO36y)K,£I,GHVI$| npon3ssoacCTBa MO pacCMaTpuBaeMbIiM AeJlaM ABJAETCA
3aaBneHne ob yCTaHOBJIEHUU (PAKTOB, MMeLWKnX ropngnyieckoe 3HavyeHmne. OHO nogaeTcs
B ap6MTpa)KHbllh cyd no MecCcTy HaxXoxXaeHna nin MecTtTy XNTeNbCTBa 3adABUTENA, a eCllnN
yCTaHaB/MBaeTCA (PaKT BNafeHNS, NOJIb30BaHUSA NN PaCcnopsaXXeHNA He4BUKNMbIM
MMYLLLEeCTBOM U gpyrue pakThbl, UMeLine oprnanyeckoe 3Ha4yeHne 019 BO3HUKHOBEHUSA,
N3MEeHEHNA NN NMpeKpaweHNA nNpaB Ha HeABUXNMOE NMYLLECTBO, 3adBJ/iIieHNE nogaeTcA
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B apObuTpa’kHbIN Cyd MO MECTY Hax0XXOEHNA HEABMXMMOro nmyuiectsa (cT. 219 AMNK
PD).

NMoa hakToM, UMEKLWNM IOpnaNYeckoe 3Ha4YeHne, NoHMMatoTCa cobbITUA N AENCTBUS,
BJIEKYyLLME B COOTBETCTBUN C 3aKOHOM OMnpeaesnieHHble NpaBoBbie NOCAeaCTBUS.
YcTaHoBNeHUe hakTa, HEe MMEIOLLLEro pnan4Yeckoro 3HavyeHns, becnpegmMeTHO, B CBA3MU
C 4eM Ccy[h OoTKa3blBaeT B Npocbbe yCTaHOBUTb TakoW hakKT nam npekpawaeT
Nnpon3BoACTBOM oWMBO4YHO NpuHATOe aeno. Cya yCTaHaBAMBaeT PaKTbl, OT KOTOPbIX
3aBUCUT BO3HUKHOBEHNE, U3MEHEHUE, NpeKpaLLeHNe NYHbIX NN NMYLLECTBEHHbIX NMpaB
rpakgaH, opraHusaumni (4. 1 cT. 264 I'MK).

NMopsafokK cynonponsBoacTsa no genam ob ycTtaHOBAEHUN lOpuagnyecknx pakTos
yperynuposaH ctatbamu MK,

YcnoBus, npu KOTopbix Aesa 06 yCTaHOBIEHUM lopnaNYecKux hakToB MOryT BbiTb
npeoMeToM pacCMOTPEHUs cyaa B nopsake ocoboro npon3BoAcTBa:

- (pbakTbl, KOTOpPbIE MOogNeXXaT YCTaHOBJIEHNIO, AOJDKHbI UMETb IPUANYECKN XapaKTep,
(TO eCcTb B COOTBETCTBUN C 32aKOHOM Bbi3blBaTb OpUAMNYECKME NOCNEOCTBUS:
BO3HUKHOBEHWE, N3MEHEHNE UM NpeKpaLlleHne ANYHbIX, NN UMYLLLECTBEHHbIX MpaB
rpa>kaaH v opraHunsaumnn);

- YyCTaHoOBJIeHMEe haKTa He A0JIKHO ObITh CBA3aHO C MOC/EAYOLWNM peLleHnem cnopa o
npaee, NOABEAOMCTBEHHOIO Cyay;

- 3adBUTEJIb HE UMeeT upyr0|7| BO3MOXXHOCTWU NMNONYyHYnNTb NJIN BOCCTaHOBUTb OOKYMEHTHLI,
KOTOpble CBNOETEeNIbCTBYIOT akKT, nMerLwmnmn ropnanyeckme rnocnencTteunA,

- NeNCTBYIOLNM 3aKOHOAATENLCTBOM He NMpeayCcMOTPEH ApYyroi BHecyaebHbIN Nopaaok
YyCTaAHOBJIEHMS lopuaNYeCcKuUX haKToB.

Cyn paccMmaTpuBaeT aena o6 yctaHoBneHuu:
- POACTBEHHbIX OTHOLUEHUIN FpakaaH;
- NpebbiBaHUA rpakgaHnUHa Ha CoaepKaHuu;

- yYBeé4Ybsd Ha NMpom3soactTee NJjin B CBA3N C NCIMOJIHEHUNEM TOCYAapCTBEHHbIX U1
obLlecTBeHHbIX 0693aHHOCTEN, eC/in 3TO HeOBX0AMMO AN Ha3HAYEeHUS NEeHCUN UK
noJjiyHeHumsa rnomMmoLuin rno CouCTpaxoBaHUIO,

- perucTpaumnm ycbiHOBNeHMS, Bpaka, NnpekpaweHns bpaka, poXXAeHUS N CMepTH;



- NpebblBaHUA B haKTUYeCKUX BpaYvyHbIX OTHOLIEHUSAX B YCTAaHOBNEHHbIX 3aKOHOM
cny4vasx, ecnm 6pak B opraHax 3arca He MoXXeT BbITb 3aperncTprupoBaH BCIeACTBUE
CMepTnN 0O4HOro N3 CYrnpyros;

- haKTa CMepTU N1La B onpeaesieHHoe BPeMsi Npu 0TKa3e opraHoB 3arca
3aperncTpupoBaTh (hakT CMepPTH.

Tak>xe Heobx0aMMO 3HaTb, YTO 3aaBsieHNe 06 yCTaHOBIEHUN (haKTa, UMEIOLLEro
topnanyeckoe 3HayeHne, NoaaeTCcs B Cyd NO MeCTY XXUTeNbCTBa 3as8BUTENS, 3a
NCKJIIOYEHMEM 3asBNieHNs 06 yCTaHOBNEHUN haKTa BNaAeHUNsA N NOJIb30BaHUSA
HeABUXXNMbIM UMYLLECTBOM, KOTOPOE NOAAETCSA B Cyd MO MECTY Hax0OXAeHUs
HeaABMXXMMOro MMyLlecTBa. B 3aaBneHnn 06 ycTaHoBNeHUN haKTa, UMEOLLErO
topuanyeckoe 3Ha4YeHne, O0JSIXKHO ObiTb YKa3aHO, A1 KAKOW Lenun 3asaBuTento
HeobxoO4MMO YCTaHOBUTb AaHHbINA (haKT, a TakXXe A0/IKHbI ObITb NMPUBEAEHbI
NO0Ka3aTeNbCTBa, NOATBEPXKAAOLWME HEBO3MOXHOCTb NOJIyYEHUS 3asiBUTENIEM
Hagnexxalwmx JOKYMEHTOB NN HEBO3MOXHOCTb BOCCTAHOBJIEHNSA YTPAYE€HHbIX
NOKYMEHTOB.

1.Bo30yxpeHue pena:

Kak n3secTtHo, aena ob yCTaHOBJIEHNUN (paKTOB, nMewLwnx pmnagmn4yeckoe sHavyeHme,
BO36y)K,D,a}OTCFI Ha OCHOBaHWW 3aBJIEHUNA 3anHTepeCcoBaHHbIX JINL.

Taknm obpa3om, obs3aTeNbHbIM YC/IOBUEM OJ18 Y4aCTUA B Aene ABnseTcs
HaM4Yne MaTepmanbHON NN NpoLecCyasibHON 3aMHTEPECOBAaHHOCTN B ero NCXoae.

2.MoAarotoBKa rpa)XkAaHCKoro gena K cynebHomy pasdbupartenbcTBy:

B nogrotoBke gena K cynebHomy pa3bupaTtenbCcTBy, HECBOMCTBEHHO peELLEHNE TaKomn
3a4a4u, Kak NpuMmpeHmne cTopoH. Kpome Toro, Ha CTagum nogroToBKN HEBO3MOXXHO
CoBepLUEeHNEe HEKOTOPbIX NMpoLeccyaibHbiX 4EVCTBUN, B TOM 4YuCe npoueccyasbHbIX
nencTtemm no obecneyeHunto ncka. B octanbHOM uenn n 3agavyv NOAroToBKN gena,
O0encTBUA cyfa Ha 3TOW CTagum npouecca NOJIHOCTbIO COOTBETCTBYIOT 3aKPErnJiEHHbIM B
rnase 14 MK P®. B yaCTHOCTWU, cyLy HAaOANEXUT pPa3bACHUTb JinLaM, y4aCcTBYOLNM B
nene, ux npaea n 06543aHHOCTK, pa3peLnTb BONPOC 0 HEOHBXO0AMMOCTN NPUBEYEHUSA K
Aesny 3anHTepecoBaHHbIX 1L, YTOYHUTb pakTMYeckme obcToaTenbCTBa Aena, a MMEHHO
OKOHYaTeNbHO ybeanTbCs B OPNONYECKOM XapaKTepe yCTaHaBAMBAEMOro akta v
HEBO3MOX>XHOCTW €ro yCTaHOB/IEHNsS BO BHeCcyaebHOM nopsake, BbIACHUTb Lean
YCTaHOBJIEHUS IOPNONYECKOro pakTa U T.4. YKa3aHHbIe NOJIOXKEeHUSA BbITEKAT U3
CUCTEeMHOro aHanmsa ct. 263 MK P® n rnasbl 14 MK P®.



B cnyyae HeobxoaAMMOCTM NO AaHHOM KaTeropum aen AonyckaeTcs nposBeneHune
npenBapuTensHoro cynebHoro 3acegaHns. OgHaKo Lenn ero NpoBeAeHns TakXXe uMeT
yCEeYEeHHbIN XapaKTep Mo CpaBHEHWUIO C 3aKpenieHHbIMKU B 4. 1 cT. 152 MK P®. B
YaCTHOCTW, B CBSA3M C OTCYTCTBMEM B 0COBOM Npomn3BoACTBE CTOPOH HEBO3MOXKHO
npoBeneHne npeaBapuTesbHOro cynebHoro 3acegaHmsa ansa npoueccyasbHOro
3aKpenieHns Takoro pacrnopaanTenbHoro gencteuns (cT. 39 MK P®), Kak 3akJo4eHne
MUPOBOro corjlaweHnsa. Bmecte ¢ TeM npeacrtasnseTCcsd BO3MOXKHbLIM OTKa3 3asaBUTeNiA OT
YCTAHOBJIEHMNSA NCKOMOIO IOpUANYECKOro pakTa B npenBapuTensHoMm cynebHom
3acepaHuu. lNonaraem, 4TO TaKOM OTKa3 MosJievyeT NpaBoBble NOCenCTBUS,
aHaJsIorMYyHble 0TKa3sy UcTua OoT UCKa.

Tak>Xe HEBO3MO)XXHO NpoBedeHne npeaBapuTenbHOro cyaebHoro 3acegaHus B Lensax
nccnenoBaHMSA BOMpoOCa O NpPonycke CpokoB obpalleHns B cyd, MOCKOJIbKY
TaKOBble 3aKOHOM He NpefyCMOTpPEHbI.

Takum obpa3om, NpoBeaeHne NpeaBapmuTesibHOro cyaebHoro 3acegaHnsa BO3SMOXKHO B
Lensx onpeneneHns puanyeckm 3Ha4MMbIX 06CTOATENLCTB U 4OCTAaTOYHOCTH
NI0Ka3aTeNbCTB, @ TaKXe COBEPLUEHUS UHbIX NPOLIECCYaNlbHbIX AENCTBUN, XapaKTEPHbIX
0SS CTagum NoaroToBKMU.

3. CynebHoe pasbupartenbcTBO:

CynebHoe pa3bupaTenbcTBO MO Aesam 0b ycTaHOBAEHUN (DAKTOB,
NMEILLMX topnanyeckoe 3Ha4yeHmne, NpoBoaANTCA No obLmM npaBusiaMm NCKOBOIO
Nnpon3BoACTBa C HEKOTOPbIMU 0COBEHHOCTAMU, 00YCNOBNEHHBIMU CNEeUNUKOn
paccMaTpuBaeMbIX Aesl, TO eCTb NPOTEKaeT B FparKAaHCKON Uan apbutpakHomn
npoueccyanbHon opMe.

Cpean Hanbosnee 3HauYnTENbHbIX 0cobeHHoCcTen cynebHoro pasbupatenbCcTBa MOXHO
Ha3BaTb YCEYEHHOE OeNCTBME NPUHLMMA COCTA3aTEe/IbHOCTM.

4. BbiHeceHMue cypebHOoro pewieHus:

BbiHeceHune Cy,EI,E6HOI'O peweHnd no aesiaMm 06 YyCTaHOBJIEHUU (PAKTOB, NMEKLLNX
ropngnyeckoe 3Ha4deHune, npoBoanNTCA Mo ocobbIM npaswJjiamMm n HOpMaM.

5. Peanmsauusa peweHuu o6 yctaHoBseHun (pakToB, MMEIOLLLUX IOpUANYecKoe
3Ha4YeHue:

OcyuwiecTBiieHne peleHnin 0b yCcTaHOBAEHNN DAKTOB, UMEKLNX opuanveckoe
3Ha4veHune. PeweHne cyna no geny ob yctaHoBAeHUN paKTa, UMEKLEro lopuandeckoe
3Ha4yeHune, corslacHo cT. 268 MK PO, anaeTcqa LOKYMEHTOM, KOTOPbIM NOATBEPXKAAET



hakT, MMeLWnn pngnyeckoe 3Ha4yeHmne, a B OTHOLWEHUN (haKTa, nogexawiero
perncTpaunm, CNy>XMT OCHOBaHUEM A1 TaKOW perncrpaumm, Ho He 3aMeHseT cobon
DOKYMEHTbI, BblAiaBaeMble opraHaMmu, oCyLLEeCcTBALWMMN perncTpaumto.

3akKJto4yeHune:

MonBoAsA UTOI MOEro 3cce, XO04eTCs yKa3aTb, YTO NOPAAOK pacCcMOTpeHus agen ob
YCTaHOBNIEHNN (PAKTOB, UMEIOLLNX IOPNANYECKOE 3HAYEHME, UMeEeT pag ocobeHHOCTER,
KoTopble 6biM NoAPOOHO pacCMOTPEHLI U MPOaHaIN3NPoOBaHbl B Moen paboTe.

NTak, NHCTUTYT yCTaHOBJIEHNSA IOPUONYECKUX (PaKTOB ABJIAETCA MeXOoTpac/ieBblM
MaTepuabHO-NpoLeccyasibHbIM, MOCKOJIbLKY €ro HOpMbl COAep»XaTCA U B MaTepuasibHOM
npase. bonee TOro, MHCTUTYT YCTAaHOBJIEHUS OPUANYECKMX PAKTOB MOXeT ObITb Ha3BaH
KOMMNJIEKCHbIM 06LLenpaBoOBbIM MHCTUTYTOM, TaK KakK €ro HoOpMbl UMEKT ABOVNHOWN
3(hheKT: perynmpytoT npouenypy YCTaHOBNIEHUSA lopnanNyeckux oakToB, C OOHON
CTOPOHbI, N MOPOXXAAT onpenesiEHHbIE MaTepuasibHO-NPaBOBbIe NOCNeACTBUA - C

apyron.

Takum obpasom, nogobHoe coyeTaHme cyrybo npoueccyasibHbIX HOPM 1N HOPM,
onpenesiéHHbIM 06pa3omM BO34ENCTBYOLWNX HA MaTepuasibHble MPaBOOTHOLLEHNS,
CBUAeTeNbCTBYET 0 KOMMJIEKCHOM 0bLenpaBOBOM XapakKTepe MHCTUTYTa YCTaHOBIEHUSA
topnaonyeckmnx pakToB.

CnmMcoK UcnoJsib30BaHHbIX MCTOYHUKOB:
HopmMaTMBHYO OCHOBY MUCC/Ief0BaHUA COCTaBNASAIOT:
KoHcTuTyumna Poccninckonm depepaunu,
pa>K4aHCKNI npoueccyasbHbIn Kogekc PO,
ApbuTpa>KHbIN NpoueccyasibHbI Kogekc PO,
CemenHbIn Kogekc PO,

paXkgaHCKM Kogekc PO,

Tpynoson kogekc PO.

TeopeTnyeckyto 0OCHOBY NCCNe[0BaHNA COCTaBUIN:

Tpyabl y4eHbIX NpoueccyasibHOM U APYrmux oTpacsaen lpnanyeckon Hayku.



