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BaHKpPOTCTBO MHOMBUAYANILHOIO NpeanpuHumaTtens peryanmpyetca c1.25 TK PO "O
HEeCoCToATeNbHOCTU (BaHKPOTCTBE) MHOMBUAYANILHOIO NpeanpuHuMaTens” u
HenocpencTBeHHO 3akoHOM "O baHkpoTcTBe". NTak, cTaTbhs 25 K PP nocesueHa
HEeCOCTOoATENIbHOCTY (BaHKPOTCTBY) MHAMBUAYANbLHOIO npeanpuHuMmaTens. B Hen
npenycMoTpeHbl YC10BUSA, MOPAAOK U MOC/eACTBUSA MPU3HAHNA NHONBUAYAJIbHOIO
npegnpuHMMaTens HecoCcToATeNbHbLIM (BaHKPOTOM). Tak, N.1 yKa3zaHHOW CTaTbW rnacuT:
"HaovBuAyanbHbIN NpegnpuHMMaTeNb, KOTOPbIN HE B COCTOAHUN YO0BJIETBOPUTDb
TpeboBaHMA KpeanTopoB, CBA3aHHbIE C OCyWeCcTBeHNeM NpeanpuHMMaTebCKOM
[esaTeNbHOCTN, MOXeT OblTb MPU3HAH HECOCTOATESIbHbIM (BaHKPOTOM) MO peLLeHno
cyna. C MOMeHTa BbIHECEHNSA TaKoro peLlleHnsa yTpadymBaeT CUJy ero perncrpaums B
KayecTBe MHAMBUAYANIbHOrO npeanpuHnMmaTens”.

NTakK, ocHoBaHMeM ONna NPU3HaHUA MHOWBUAYaAJIbHOro NnpegnpuHuMaTens ABaseTCca ero
HennaTeXXecnocobHOCTh, npmn4yem BblHECTU pelleHne O HECOCTOATENIbHOCTHU
(6aHKp0TCTBe) nMHOMBMAYaJibHOIo rmpearnpnHnMmaTensa Bripase ToOJZIbKO Cy A, Nnocje 4ero
I/IHD,I/IBI/Iﬂ,yaJ'IbeIIZ npeanpuHMaTeslb NMpeTeprneBaeT Takne He6J'IaI'OI'IpI/IFITHbIe
nocnencTtenda Kak BblK/loHeHWE ero U3 rpa>XgaHckKoro 060p0Ta KaK cy61:eKTa
npeu,nplemmaTeanKon nedaTesZIibHOCTW.

Cnepnyet oTMeTUTb, 4TO B K P® He MONIHOCTbLIO yperyampoBaHO, HACKOJIbKO
HennaTexxecnocobeH, fo/mKeH ObITb MHAMBUAYANbHbBIN NpeanpuHNMaTENb AN
npu3HaHusa ero 6aHKpoToM. Ha 3T BonpocCkl gaeT oTBeT 3akoH PP "O
HecoCcToATEeNbHOCTU (BaHKpOTCTBE). Tak B COOTBETCTBUMN CO CT.2 3aKOHa
"HecocTosaTeNnbHOCTb (BaHKPOTCTBO) - MPU3HaHHAA apbUTPa>KHbIM CYyA0M UNn
06bABNEHHAA OO/IKHUKOM HECNOCOOHOCTb A0/IKHUKA B NOJIHOM obbeMe yaoBAEeTBOPUTb
TpeboBaHMA KPeaANTOPOB N0 AEHEXHbIM 06513aTeNbCTBaAM U (MNXN) NCNONHUTDL
06A3aHHOCTb MO ynnaTe obsa3aTesibHbIX NaaTexXen", Nnpmyem 3Ta
HennaTeXXecnocobHOCTb A0JIKHA A/INTLCA B TE€YEHMe onpeaeneHHoro Cpoka, ans
WHOVWBUAYANBbHOIrO NpegnpuHUMaTens no CMbiCly 3aKOHa 3TOT CPOK paBHAETCSA TpeM
MecsuaM C MOMeHTa HaCTyNJeHNs AaTbl NCMNOJIHEHNS COOTBETCTBYHOLWMNX 06493aTeNnbCTB.

NHTepecHo Ha Mon B3rnsagd, nonoxeHue n.1 ¢T.3 3akoHa "O baHKpoTCTBe", NpounTUpyem
ero: "pa)KgaHWH cY4nTaeTCcsa HecnocobHbIM yaoBneTBopuUTb TpeboBaHUS KPpegnTopoB Mo
AeHeXXHbIM obs3aTenbCcTBaM 1 (Man) NCNONHUTL 06A3aHHOCTL MO ynaaTe obsa3aTesibHbIX
njaTe)xen, ecaim COOTBETCTBYOLWME 00593aHHOCTM HE UCMNOJIHEHBI UM B TeYeHne Tpex
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MecCsLEB C MOMEHTa HaCTYyMJIeHUsa AaTbl UX NCNOJIHEHNSA N €CNn CyMMa ero obs3aTenbCcTB
npesblilLlaeT CTOMMOCTb NMpUHagnexatwlero eMy nmyuiectsa". To eCTb K rpaxaaHUHy
NMPUMEHSAEeTCA Tak)Xe NPUHUMN HeONNAaTHOCTU, UHBIMW CNIOBaMun, onpeaesieHHoe
PaKTU4eckoe COCTOAHME ero nMyulecTsa, CTOMMOCTb KOTOPOro COCTaBAsIET CYMMY
MEHbLUYIO, HEXXENN BENNYNHA KPEeOUTOPCKON 3a40/1KEHHOCTU. OTHOCUTENBHO
rpa>kgaHnHa - UHAWBMOYAJIbHOIr 0O npegrnpuHnMMaTesna NPUHLUM HEOMNJIATHOCTU He
npuMeHseTcs, XoTs B CT.3 3aKkOoHa 06 3TOM NpsAMO He CKa3aHO, HO U3 CMbIC/1a 3aKOHa U
M3 CywecTBa NPaBOOTHOLWEHNN NHAWBMOYANIbHOIO NpeanpuHNMaTensa BblTEKAET, 4TO
npeBbILLIEHNE MAaCCMBOB Had akTUBaMM BOBCE HE 03HAYaeT ero HeCcnocobHOCTb
YyOOBNETBOPUTb TpeboBaHNs KpeanTopoB. KpomMe Toro cT.164 3akKoHa rnacuT:
"OCHOBaHMEM MPU3HAHNA UHOVUBUAYANLHOMO NpegnpuHuMaTens 6aHKPOTOM SABASETCS
ero HecnocobHoCTb yaoBneTBopuTb TpeboBaHUA KpeanTopoB NO AEHEXHbIM
obsazaTenbcTBaM n (MIn) NCNONHNTL 0653aHHOCTbL NO ynaaTe oba3aTenbHbIX NaaTexen".

Taknm obpa3om, NepBbIM NPU3HAKOM A5 MPU3HAHNA NHANBUAYASIbHOIO
npennpuHnMmaTens 6aHKPOTOM ABASETCA ero HeCrnoCcobHOCTb YAOBIETBOPUTb
TpeboBaHMA KPpeaUTOPOB UM YNIATUTb NpeayCMOTPEHHbIE 3aKOHO4ATEe/IbCTBOM
obsa3aTenbHbIE MJIATEXMN B TPEXMECAYHbLIN CPOK. B Ka4yecTBe BTOPOro npm3Haka XoTa U C
onpeneneHHbIMN OroBOPKaMM MOXKHO Ha3BaTb NPU3HAK, XOTHA N HE YKa3aHHbIN B
KayecCcTBe TaKoBOro B CT.3 3aKOHa, HO MMEILWM NPUHLUNNANIBHO Ba>XXHOE 3Ha4YeHune rnpu
Bo36y)xaeHun gena o baHKpoTCcTBE. ITO TpeboBaHUA KpeanTopoB B COBOKYMHOCTN,
cocTasnstowme He meHee 100 MMHUMaNbHbLIX pa3MepoB onaaThl Tpyaa. MmetoTca B BUAY
TpeboBaHMSA, KOTOpPbIe CBA3aHbl C €ro NpegnpuHMMaTeNbCKON AeAaTeNbHOCTbo. CocTaB n
pa3Mep OEHEeXHbIX NaaTexen onpenenseTca Ha gaTy obpaleHnsa C NCKOBbIM
3asBsieHneM B apbuTpakHbin cyn. Cnegyet OTMeTUTb, 4TO Npu onpeneneHnn Npu3Hakos
OaHKPOTCTBA YYNTLIBAKOTCS HE BCE AEHEXHbIe CYMMbI. Tak, U3 KpeanTOPCKOWN
3a240/DKEHHOCTUN UCKDYAKTCA OO BCNeACTBME MPUYNHEHNS BpeLa XU3HN
300poBbI0, 06A3aTeNbLCTBA MO BbiNJaTe a/IMMEHTOB, 3apaboTHOW NaaTe n gpyrue
obsa3aTenbCcTBa NpeaycMoTpeHHble 3akoHoM "O baHKpoTCcTBe". 3asBNeHHble TpeboBaHuMs
KpeaonTopoB YAOB/ETBOPAIOTCA 3a CHET NpMHagexalero nHansmnayasbHomy
npeonpuHMMaTeNto MMyLlecTBa, Ha KOTopoe MoXeT 6biTb 0bpalleHo B3biCKaHue, B
nopsgke o4yepesHoCTW.

TpeboBaHMS KpeaUTOPOB YA0BNETBOPSIOTCS B C/ieAyoLLen 04epeqHOCTH:

B MEpPBYI0 04epenb YA0BNETBOPSAOTCA TpeboBaHUA rpa)kaaH, nepen KoTopbiMK
NHOMBUAYaIbHBIN NpeanpuHMMaTEslb HECET OTBETCTBEHHOCTb 3a NpUYNHEHVeE Bpeaa
XKU3HW 1 3[0POBbI0, MYyTEM KannTaansaumum COOTBETCTBYIOLMX NMOBPEMEHHbIX NAaTeXeN,
a Takxxe TpeboBaHMS 0 B3bICKAHUWN AJIMMEHTOB;



BO BTOPYIO o4epeb NPOM3BOAATCS pacyeThbl MO BbiMJaTe BbIXOAHbIX NOCOOMIA 1 onnaTe
TpyAda c nmuamu, paboTatowmmm Nno TpyAOBOMY OOrOBOPY, B TOM YMC/IE MO KOHTPaKTY, U
Nno BbiMJlaTe BO3HArpa>kAeHU Mo aBTOPCKUM A0roBOpaMm;

B TPETbLIO o4Hepenb YAOBNETBOPAKOTCHAH Tpe6OBaHI/IFI KpeonTopoB MNo obazaTenbcTBaM,
obecne4yeHHbIM 3a510rom nMmyLlecTtBa MHANBMNAYaAJZIbHOIo npeanpmnHnmMmaTens,

B YEeTBEPTYIO o4epelb YAOBNETBOPAOTCS TpeboBaHNA No 0653aTesbHbIM NaTeXaM B
brooxxeT n Bo BHebogKeTHble hoHAbI;

B MATY0 ovepenb NMPOM3BOASATCSA pacyeTbl C APYrMMN KpeanuTopaMu.

TpeboBaHUA Ka)KOoWm ovepenn yooBAeTBOPAKTCA Nocse NoJIHOro yA0BNETBOPEHUS
TpeboBaHuM npeabiaylien odyepenmn. NMpm HeJoCTaTOMHOCTN OEeHEeXHbIX CPeacTB B
nenosnTte apbuTparkHOro cyfia OHW pacnpenensaTca Mexay Kpegutopamm
COOTBETCTBYIOLEN o4epenn nponopLumoHasbHO cyMMaM nx TpebosaHun. MNocne
3aBepLleHnsa pacyeToB C KpeanTopaMn MHANBUAYASIbHbIV NpeanpuHUMaTesb,
NPU3HaHHbLIN BaHKPOTOM, cYMTaeTcss cBOOGOAHBLIM OT UCMOJIHEHMUSA OCTABLUNXCSA
0053aTeNbCTB, CBA3AHHbLIX C ero npeanpuHUMaTeNIbCKON AeATesSIbHOCTbIO, AaXKe eCnun
OHU N He BbIIN 3aaBseHbl B apbuTparkHbI cyf. TakXXe cYMTaTCA noraleHHbIMU
He3aBUCMMO OT TOoro, b1 /I OHU haKTUYECKN yO0BJIeTBOPEHbI, TpeboBaHUA Mo gpyrum
obsA3aTenbLCcTBaM, He CBA3aHHbIM C NPeAnpPUHMMaTENIbCKON OEeATE/IbHOCTbIO, KOTOpbIE
OblIM NpeabsaBAeHbl U YYTeHbl CyA0M Mpu NPU3HaHNU UHOMBULYANbHOIMO
npeanpuHnMaTens 6aHkpoToM. NckntovyeHne caenaHo nuwb ansa TpebosaHuim o
BO3MeLleHUn Bpeaa, NPUYNHEHHOI O XXN3HU U 340P0BbIO, U UHbIX TpeboBaHNI JINYHOIO
XapaKTepa, KOTopble COXPaHAT CBOK CUJTy HE3aBUCUMO OT TOro, 6b11n v oHM
npenbsaB/eHbl NpY oCyLWwecTBeHUN npouenypbl 6AHKPOTCTBA, B TOM C/ly4ae, ec/im OHU
0CTaJInCb Hey4OBNEeTBOPEHHbIMN.

OnpepenieHHble NpaKTUYeCKNe C/I0OXKHOCTY BO3HUKAOT Npu onpenesieHnn nprusHakos
DaHKpOTCTBa MHAMBUAYANbHOIrO NpeanpuHnuMmaTens. B nyHkTe 1 ¢T.3 3akoHa "O
baHKpoTCTBE" ANA rpakfiaH yCTaHaB/IMBaETCA KPUTEPUA HEOMNTATHOCTKU (CyMMa
06a3aTeNbCTB A0J1KHA NMpeBbIWaTh CTOMMOCTb NpUHagiexaliero nMmyuiecTsa), a n.2
CT.6 3aKOHa npenycMmaTpuBaeT, HTO MUHUMabHbIN pa3Mep TpeboBaHNM K LOSIKHUKY-
rpakgaHuHy onsa uenen sBo3byxaeHusa gena o 6aHkpoTcTBe cocTtasnsdeT 10 Thic. pyb. B
TO e BpeMs N.3 cT.23 'K PO ycTaHaB/MBaeET, 4TO K NpearnpuHMMaTesSIbCKON
[esaTeNnbHOCTN rpaxaaH, ocywectenseMmon 6e3 obpasoBaHnsa opnamn4eckoro amua, no
obLwemy npasuay npumeHsoTcsa npasuna NK PO, perynmpyouwme eaTeslbHOCTb
IOPULANYECKUX JINL, - KOMMepYeCcKnx opraHusaumm. Ncxonsa ns gaHHom Hopmel MK PO, K



DaHKPOTCTBY MHAMBUOYANbHLIX MpeanpuHNMaTenen AoJXKHbl MPUMEHATBCA HOPMBbI,
coaep>kawmecs B n.2 CT.3 (KpuTepun HennaTexxecrnocobHocTn) n N.2 cT.6 3akoHa "O
baHkpoTCcTBe" (pa3mep TpeboBaHMN, HEOBXOANMBIX AN NHULUMNNPOBAHUA Aena o
baHkpoTCcTBE, - 100 ThIC. py6.), OTHOCALLMECS K IOPUANYECKUM NTNLLIAM.

CynebHas npakTuKa No AaHHOMY BOMPOCY He ABNSeTCA equHO0Obpa3HOM: B HEN HaXxoaAT
OTpa>keHue Kak rnepsas, Tak U BTOpas TOYKUN 3peHnd. B NnpakTukKe BCTpevaeTCsa Takxe
Mo3nL KA, COrslacHO KOTOPOWN K MHOUBMAYAIbHOMY npeanpuHuMaTento NpuMeHseTcs
KpUTEpMN HenaTe)>xecnocobHOCTU, HO MUHUMANbHLIN pa3Mep TpeboBaHUIN OO/IKEH
cocTaBnaTb 10 ThiC. pyb. B ee obocHOBaHME NPMBOANTCA CCbIJIKa Ha €T.214 3akoHa "O
baHKpOTCTBE", B COOTBETCTBUM C KOTOPOW OCHOBAHMEM AN MPU3HAHUSA
WHOWBUAYANBLHOrO NpegnpuHuMaTens 6aHKPOTOM SABAETCS ero HecnoCobHoOCTb
YyOOBNETBOPUTL TpeboBaHNSA KPeaAUTOPOB Mo AeHEXHbLIM 0bA3aTenbCcTBaM "
obsa3aTenbHbIM NaTe)XxaM (BHe 3aBUCUMOCTM OT CTOMMOCTW ero nmyuiecTsa). lNocnegHee
BpeMSA MMEHHO AaHHas TO4YKa 3peHuns nosyvyaeT HanbosbLlee pacnpocTpaHeHME B
npakTuke. NpeancrasnseTca BO3MOXXHbIM COMJIaCUTbCA C AAHHOW MO3uLMen, NOCKOJIbKY
OHa OCHOBaHa Ha crneumnanbHOW HopMe CcT.214 3akoHa "O 6aHKpoTCcTBE", MOCBALLEHHON
WHOWBUAYANbHLIM NpeanpuHUMaTeNsMm.

B To e Bpems NpMBeAEHHYIO apryMeHTauuto uenecoobpa3Ho A0ONOJHUTb CCbIJIKOW Ha
n.1 cT.25 K PO, B COOTBETCTBUN C KOTOPLIM MHONBUAYASIbHbLIN NpeanpuHMMaTesb
MOXXET bbITb MpM3HaH 6aHKPOTOM NMLWb B TOM CJly4ae, eC/in OH HE B COCTOSIHUM
yOOBNeTBOPUTL TpeboBaHUA KpeanTopoB, CBA3aHHbIE C OCYLLECTBIEHNEM UM
npeonpuHNMaTEeNbCKON AeATeNbHOCTU. Ha NpakTuKe Takoe TOJIKOBaHMe 3aKOHa OO0J/KHO
MPUMEHATBLCS, B YaCTHOCTU, B CMTyauuun, Korga amuyo, npuHsaeLlee Ha cebs
obsa3aTenbCcTBa, NpnobpeTaeT NpeanpuHMMaTENbLCKUN CTaTyC, 4Tobbl coenaTb
BO3MO>XHbIM NpoBeAeHne npouenypbl 6aHKpoTCTBa n ocBoboaANTLCA OT 0693aTeNbCTB.

Ncxona n3 pasrpaHnyeHus npaBoBOro pexxmma TpeboBaHuin K MHAMBUAYabHOMY
npeanpuHMMaTesnio B 3aBUCUMOCTW OT UX CBA3M C NpennpuHUMaTesIbCKON
0eAaTeNnbHOCTbLIO, A0JIKHA pa3nn4aTbca n cyabba obecnevyeHns Takux TpebosaHum B
nene o 6aHKpoTCTBE. 3aKOH NpefocTaBifeT KpeanTopy rno oba3atenbLCTBy, He
CBAA3aHHOMY C NMpeanpuHUMaTesibCKON AesATesIbHOCTbIO, MPaBo COXPaHUTb CBOU
TpeboBaHMA K LO/HKHUKY NOCAe OKOHYaHUSA npouenypbl baHKpOTCTBa B C/lyyae, ecnun
cooTBeTCTBYOWMe TpeboBaHNs He OyAyT 3a8BNATbCA B paMKax agesa o baHkpoTcTBe (N.2
CT.25 TK P®). B Takon cuTyauum JIOrM4YHbIM NpencTaB/fgeTcsa U CoOXpaHeHne
obsazaTenbcTB, obecnevmBaoLLnMX He3aaBeHHoe TpeboBaHne KpegnTopa, B TOWN nnu
nHon opme.



HdencTeyloulee 3aKkoHo4aTesIbCTBO NPAMO He paspeluaeT BONpPOoC 0 COXPAHEHUU CUSIbI
aKkueccopHoro obs3aTenbcTBa, obecnevymBatowero OCHOBHOE He3asBJ/IEHHOe
06a3aTeNbCTBO KpeauTopa, nocne 3aBeplieHns npouenyp baHkpoTcTBa. HopMbl 3aKoHa
"O BbaHKpOTCTBE", peryampyrowme oTHOLWEHNS Mo POPMUPOBAHMNIO N pacnpeneneHmnio
KOHKYPCHOW MacChl, He NO3BONAKT cAeNaTh BbIBOL O BO3MOXHOCTU UCKJTKOYEHUSA N3
KOHKYPCHOW MacCCbl MMYLLLECTBA, 3aJI0XKEHHOI0O B MOJIb3y KpeanuTopa no obsa3atensCcTay,
He CBA3aHHOMY C NpPeanpuUHUMaTENbCKON AeATEeNbHOCTbIO. He06XoAnMOoCTb BK/IIOYEHUS
TaKoro nMyulecTBa B KOHKYPCHYIO MacCy NOATBEPXXOaeTCca n cyaebHom NnpakTUKON.

Tak, PAC Bonro-Batckoro okpyra B [locTtaHoBneHUn oT 29 aHBapa 2009 r. mo geny N
A43-6716/2008-7-208 yka3asn: "BblBOAbl O TOM, YTO CMOPHbIe aBTOTPaHCMNOPTHbIE
cpencTBa obecneymBaoT UCMOJIHEHNE AOJIKHUKOM KpeaUTHbIX 0053aTesnbCTB, He
CBSI3aHHbIX C €ero NnpeanpuHMMaTesIbCKON OeATeNbHOCTbIO, N 6aHK He 3aABAN B Aene o
baHkpoTCcTBe NpepnpuHuMmaTens puropsHa KO.I. cooTBeTCTBYOWME TpeboBaHNSA K
DOJIDKHUKY, He nMpefycMoTpeHbl B 3aKoHe 0 6aHKPOTCTBE B KaYeCTBe OCHOBaHUSA AN
NCKJTI0YEHUSA 3aJ10)KEHHOI0 MMYLLLeCTBA N3 KOHKYPCHON Macchbl”. MOXKHO COrlacuTbCcs C
3TUM BbIBOOOM apbuTpa>KHOro cyaa, NoCKoJIbKY U3bATUSA U3 obien HopMbl N.1 ¢T.131
3akoHa "O baHkpoTCcTBE" 0 HEOHBXOAMMOCTU BKJIIOYEHNSA BCEro MMyLLEeCTBa A0JDKHMKA B
KOHKYPCHY0 MaCCy AOJ/IKHbl YCTaHAaBAMBaTbLCA 3aKOHOM (N.2 ¢T.131), a NnoAo6HbIN 3aKOH
B HaCTosLLlee BpeMsa OTCYyTCTBYyeT.

B TO )Xe BpeMsA OCHOBaHUSA 419 NpeKpaLLeHns 3a710roBbiX NPaBOOTHOLWEHUA B LAaHHON
CUTyauMn Take OTCYTCTBYIOT, B CBA3M C YEM MNOC/Ie BKKYEHNA NMyLLLEeCTBa B
KOHKYPCHYO MacCy OHO OOJ/DKHO NpofaBaTbCs C obpemeHeHneM B popMe 3aJsora.
HaHHon no3uuunn npugepxusaetcs BAC PO, ykazaswunn B N.18 lNMNocTtaHoBAeHUA OT 23
nonsa 2009 r. N 58: "Beuay ocobeHHocTeln BaHKPOTCTBa rpakaaH, ABAAIOLWMNXCA
WHONBMAYANbHBIMU NMPeanpUHUMATENSIMN, CyaaM HeobXoanMo y4YnuTbiBaTb chepytoLlee.
Ecnn 3asn0rom nmyuecTsa AOJDKHUKA - UHOVUBUAYAJIbHOIMO NpeanpuHuMmaTens
obecneyvyeHbl TpeboBaHUSA, HE CBSA3aHHbIE C OCYLWeCTBAEHNEM NpeanpuHMMaTeIbCKON
neATeNbHOCTU, 1 3asorogep>xatesib He obpawiaeTca ¢ 3asgBneHnem 06 yctaHoBIeHUN
ero TpebosaHun B gene o 6aHKpoOTCTBE, 3TK TpeboBaHMA COXPaHATCS U Nocne
3aBepLleHnNs KOHKYPCHOro npon3BoacTBa. [MoCKoNbLKY npegmMeT 3asi0ora BKAKYaeTCs B
KOHKYPCHY0 MacCy, KOHKYPCHbIA yrpaBasoLwWmy Bnpase ero peajan3osaTb B
yCTaHoBJNIeHHOM nopsagke. OgHako Npu nNpoaake npegmeTa 3as0ra BCeacTeme
COXpaHeHns OCHOBHOIo obsi3aTenbCTBa COXpaHAETCA U NpaBo 3aso0ra, o 4YeMm
YKa3blBaeTCH B YC/IOBUAX MPOBEAEHNSA OTKPbLITbIX TOProB C Lesblo MHPOPMUPOBAHNSA
NnoTeHUMaNnbHbIX MOKynaTenenm AaHHOro nMmyuiecTea".



Mpofaxka nmyuiecTsa ¢ obpemMeHeHnem B hpopMe 3as10ra CyLLeCTBEHHO CHUXKAET ero
npuBaeKaTesIbHOCTb AJ19 NOTEHUMaIbHbIX NOKynaTesnen, ogHaKo No3BonseT 3aWnTnuTb
NHTepecbl 406POCOBECTHbLIX KpeanTopos. Kpome Toro, gaHHoe TosikoBaHue 3akoHa "O
baHkpoTCcTBe" BbiclunM ApbuTtpa>kHbiM CyaoM P® 3HAYNTENIbHO CHMUXXAeT BO3MOXXHOCTU
3noynoTpebnieHnin Co CTOPOHBI A0JIKHUKOB, KOTOPbIE NCMOJIb3YIOT MHCTUTYT
DaHKpOTCTBA MHAMBUAYAJIbHbBIX NMpeArnpuUHUMaTesien AN Toro, 4Tobbl ocBob60aNTLCA OT
MPUHATBIX Ha cebs 0653aTeNnbCTB, HE CBA3aHHbIX C NpeaAnpuHUMaTEeIbCKOM
neATeNbHOCTbI0. ECNn y KpeanTopa CoxXpaHAaeTCs Kak npaBo TpeboBaHMsA, Tak 1 NpaBo
3as0ra, HegobpoCoBECTHbLIN O0/KHUK HE Mosly4aeT CyLleCTBEHHbIX NPenMyLecTB OT
nposeaeHns npouenypbl 6aHKPOTCTBA.

B cny4dae ecnm nmywecTBo npeaocTaBsIeEHO B 3aJ10I 3@ A0/IKHUKA - MHAMBUAYAIbHOIO
npeanpuHnMaTensa TPeTbUM JIMLOM, OCHOBAHUS OS89 NPeKpaLlleHns 3as0ra Takxe
OTCYTCTBYIOT, C/lefoBaTesIbHO, B 3TOW CUTyaL NN NPaBOBOE MOJIOXKEHNE KpegnuTopa, He
npenbasasowero TpeboBaHne Oasa BKAKYEHNSA ero B peecTp, 0CTaeTCsa HEN3MEHHbIM
BHE 3aBMCUMOCTM OT npoueanyp baHKpOTCTBa 1 3aBepLlieHns gesna o baHkpoTcTBe. Takon
BbIBO, MOXET ObITb cAenaH no aHasaornm ¢ NpuBeLeHHbIM NosioXXeHnem NMoctaHoBIeHUSA
BAC P® ot 23 nionga 2009 r. N 58 o coxpaHeHuun npaea 3an0ra, obecnevymBatollero He
npenbsBaeHHOE A/ BKJKYEHUSA B peecTp TpeboBaHMeE K OO/IKHUKY.

3asBNeHMe 0 NPU3HAHNU MHOMBUAYANbLHOIrO nNpeanpuHnMaTens 6aHKPOTOM MoXXeT bbITb
nogaHo AOJIKHUKOM, KpeAUTOPOM, HasIOrOBbIMU U UHBIMW YNOJIHOMOYEHHbLIMW OpraHaMm
no TpeboBaHMAM rno ob6a3aTeNIbHbIM NaaTeXaM.

B cuTyauun, korga nHamsuayanbHbl NpeanpuHUMaTesnb nogaeT 3asaB/ieHne 0
cobcTBeHHOM HaHKPOTCTBE, NpeacTasnifeTcs 060CHOBaHHbIM, YTOObI apbUTpa>KHbIN Cy g,
yCTaHOBWJ, LENCTBUTENLHO 1N AO/DKHUK HE B COCTOAHUN NCNOJHNTbL 06A3aTenbCTBa,
CBfI3aHHble C NpeanpuHUMATENIbCKON AeATeNIbHOCTbIO, NN NHble 0653aTeNbCTBa.
OaHako 3akoH "O baHKpOTCTBE" HEe COOEPXUT HOPMbI, MPSAMO NpegycMmaTpmBatoLLen
BO3MOXXHOCTb Nofayvun A0JKHUKOM 3asB/ieHns 0 cobcTBeHHOM BaHKPOTCTBE TOJIbKO B
cnly4qae, ecsin HencnoJsiHeHHble M obA3aTeNIbCTBa OTHOCATCA K NpeanpuHMMaTeIbCKON
neATeNbHOCTU. B ¢BA3M € 3TUM cyaebHas npakTuka No AaHHOMY BOMPOCY He ABASETCS
OLHOPOOHOW.

Tak, B [NocTaHoBsieHNK oT 28 aBrycta 2009 r. N ®08-4039/2009 no geny N A01-6/3530-
05-11 ®AC CeBepo-KaBKa3CKOro okpyra yCTaHOBWJ, 4TO BO3MOXXHOCTb obpalueHuns
WHOMBMAYANbLHOrO NpeanpuHuMaTens B apbuTpakHbi Cy 4 C 3as9BJIEHNEM O MPU3HAHNMU
cebsa 6aHKPOTOM CBSi3aHa C HAJIMYMEM Y HEro 3a40/KEHHOCTK Mo obsa3aTenbLCcTBaMm,
BO3HUKLUWM MPUN OCYLLECTBAEHUN UM NpeanpuHnMaTesnbCkon geatensHocTn. ®AC



LleHTpanbHOro okpyra B lNoctaHosneHunn no geny N A48-6206/2011 caoenan
MPOTUBOMOJIOXKHbIA BbIBOL, YKa3as, YTO 3aKOHO4ATeNIbCTBOM He YCTaHOBJIEHO, YTO
3asBsieHne OO/DKHUKA (MHONBMAOYAIbHOMO NpeanpuHMMaTens) MoXeT bbiTb MogaHo
NNLWb NPU HAaNYKM 3a40JIKEHHOCTU N0 AeHEeXHbIM 0ba3aTenbCcTBaM N 0b6s3aTeNbHbIM
naaTexam, BO3HUKLLUEN N3 NpeanpUHUMATENbCKON AeATeNIbHOCTU, U OTKa3an B
YOOBNI€TBOPEHNN KAaCcCaLNOHHOMN xanobbl PHC Poccum Ha onpepeneHne o BBeaeHUn
npoueaypbl HabNlOAEHNSA B OTHOLIEHUN MHONBUAYANLHOIO NpeanpuHuMaTens. B cBa3n ¢
cylwiecTBoBaHueM nogobHom HeonpeneneHHoOCTn B cyaebHom npakTuke uenecoobpasHo
BHeCTM B CT.215 3akoHa "O baHKpOTCTBE" MONIOXKEHMNE O TOM, YTO 3asiBSIEHNE O
MPU3HAHUN MHOMBMAYANbHOrO NpegnpuHnMaTens 6aHKPOTOM MOXeT BbITb MOAAHO
OOJ/KHUKOM - UHAWBUAYaJIbHbIM NpegnpuHUMaTeneM B clyv4ae HEBO3MOXKHOCTH
yaoBneTBopeHunsa TpeboBaHNI, CBA3aHHbIX C OCYLLIECTBJIEHNEM UM
npeanpuHNMaTesIbCKOW AeATeNbHOCTU. B To XXe BpeMs faxke B paMKax OeNCTBYOLLEro
3aKoHopaTesIbcTBa Hanbosnee 060CHOBaHHOW NMpencTaBasgeTCcsa cieaytowas No3nuUns:
eCc/In HencnosiHeHHble obs3aTenbCTBa A0JKHMKA, obnagatowero npaBoBbIM CTaTyCOM
WHOWBUAYANbHOIrO NpegnpuHuMaTens, He CBA3aHbl C OCYLeCTBJ/IEHNEM
npeanpuHNMaTesIbCKOW AeATEeNbHOCTU, B OTHOLWEHUN AAHHOIMO AO0/DKHUKA HE O0JIKHO
Bo36y)xaaTbcsa oesno o baHKpoTCcTBE. B cnyyae ecnm gaHHble obCcTosATEeNnbCTBa OyayT
yCTaHOBEHbI nocne Bo3byxaeHnsa aena o 6aHKpoTCTBE, apbuTpa kHbI Cya OO/KEH
BbIHECTU onpenenieHne o npekpalleHun npon3sonCcTBa MO Aesly O HeCOCTOATENIbHOCTU B
cooTBeTCTBUM C 4.4 n.1 cT.57 3akoHa "O baHKkpoTCTBE".

MpeanpuHMMaTenb cynTaeTcs BaHKPOTOM U ero perncrtpaunsa B kavyectse UM
yTpadmBaeT CUJy C MOMEHTa BblHECEHUNS apOUTParkHbIM CyIOM peLleHUsa 0 NPU3HAHNK
M HecocToATENbHBIM N 06 OTKPbLITME KOHKYPCHOIO MPOM3BOACTBA. Y npeanpuHmuMaTens
AHHYJIMPYIOTCA BblAAHHbIE eMYy NINLEH3UN.

Ina rpaxgaHnHa npeaycMaTpmBaeTCcs AOMNOJIHUTENbHOE OCHOBaHWe A
NPUOCTaHOBNIEHNS Aena 0 baHKpOTCTBE. ECNM rpa)kAaHnH K 3a8BJ/IEHMIO O NPU3HAHNK
ero 6aHKPOTOM MPUIOXKWUA NJaH NoraleHna 00roB, TO NP OTCYTCTBUN BO3ParKeHUI
KpeamTopoB apbuUTparkHbI Cya MOXKET YyTBEepAUTb MJlaH NoralieHns AOJroB U
NMPUOCTAaHOBMTbL NPON3BOACTBO MO Aefly Ha CPoK He Bonee 4yem Tpu Mecsaua. MNnaH
norawleHnsa 0oaroB AOJ/IKEH BKJOYaTb B ceba CpOK ero oCyLecTBAeHNs, pa3Mepbl CyMM,
€XXEMeCSHYHO OCTaB/IAEMbIX AOJKHUKY N YJIEHAM ero ceMbl ons obecrnevyeHns mx
XKU3HeOeATeNbHOCTU, pa3Mepbl CYMM, KOTOpble NpeanosiaraeTcs exxeMecsayHo
HanpaBNSATb Ha NoralwleHne TpeboBaHM KpeanTopoB. B cny4vae, ecnn B pesynbTaTe
BbIMOJIHEHUSA OOJKHMKOM MJ1aHa noraweHnsa 0oaros TpeboBaHnsA KpeanTopoB NoralleHbl
B NOJIHOM 06bemMe, NPON3BOACTBO Mo Aesny 0 6aHKPOTCTBE NpekpawaeTca. Ha ocHoBaHMK



3asB/IeHNA rpaKAaHWHa apbuTpakKHbIN Cyd MOXKET OTJ/IOXKNTb PaCCMOTPEHUE aena o
baHKpoTCTBe He Bosiee 4eM Ha MecsL, A1 OCYLLECTBNEHUSA rpa>KJaHNMHOM PacyeToB C
KpeanTopaMu nnnm AOCTUXKEHNS MUPOBOro cornaweHunsa. Npu Hannymm ceeageHnin ob
OTKPbITUM HacNeacTBa B MoJb3y rpa>kgaHnuHa apbuTpakHbI Cya BNpaBe
MPUOCTAHOBUTb NPOM3BOACTBO NO Aesly 0 6BaHKPOTCTBE A0 pPELUEHNs BONpoca o cyabbe
HacnencTea. Ecnm nnate)xecnocobHOCTb AO/IKHNKA HE BOCCTAaHOBJIEHA B OnpeaesieHHble
OJ18 9TOro Cpokun, apbuTpakHbi cya 06bABNAET MHAUBNAOYA/IbHOMO NpeanpuHMMaTens
6aHKpoTOM 1 06bABNSAET 06 OTKPbITUN KOHKYPCHOIrO Npon3BoACTBa.

NHanBuayanbHbIM NpeanpuHUMaTesb, NPU3HaHHbIN 6aHKPOTOM, HE MOXET bbITb
3aperncTpmpoBaH B Ka4yecTBe MHAUBUOYASIbHOIO NpegnpuHnMaTens B Te4eHne ogHOro
roga ¢ MOMeHTa Npu3HaHua ero baHKpoToM. ApbuUTpakHbIN Cya HanpaBAseT KOMuo
peweHnsa o npusHaHmm UM 6aHKPOTOM M 06 OTKPLITUMN KOHKYPCHOIo NMpon3BoACTBa B
opraH, 3aperncTpmpoBaBLWNi rpaKaaHnHa B kadyectse UM, a Takxe HanpaBnsaeT
pelwleHne BCeM N3BECTHbLIM KpeguTopam.

Mo 3aBepLueHuto Npouenypbl 6aHKpoTCTBa, 6AHKPOT yTpaynBaeT Cuy ero perncrpaumm
B kayecTBe UMM n BCe nocneaytoLme Cnopbl C 3TON0 MOMeHTa pa3peLllatoTcsa B cyaax
obuwen ropucankumnn.

Mpu nsyyvyeHnmn cynebHom npakTUKKM BbISIBJIEH CefyoLWmnin npuMep, Haaorosomn
nHcnekumen no OKTabpbCkoMy OKpyry r. MpkyTcka 6bis1 npegbsaBaeH NCK K YaCTHOMY
npepnpuHnMmaTento N.A. Bacnnoesy o NTMKBUAaUMM ero npegnpuaTtusa Kak 4acTHOro
npeanpunHnMaTend. Nockonbky cT.22 AlNK PO, onpepensaswas nogsegoMCTBEHHOCTb e
apbuTpaxKHbIM cyaaMm, He npenocTaBnsna apbutpa>kHoMy cyay rnpaBo pa3spellaTb UCKN O
NIMKBMOaUUM TOProBon TOYKM YaCTHOro npeanpuHnMaTens, KOTopyto nctew owmnboyHo
Ha3Bas NpennpuaTneM, cyn, Npekpawias Nnpom3BonCTBO Mo Aesy, B MOTUBUPOBOYHOWN
4acTW pelleHnsa Takxe NpaBubHO yKa3an: "[lencreyowee 3aKOHOAATENLCTBO U, B
YaCTHOCTU, CT.23 TK P® rapaHTupyeT rpa>kgaHnHy npaso 3aHUMATbCA
npeonpuHNMaTENbCKON AeAaTeNbHOCThI0 6e3 obpa3oBaHNS OPUANYECKOro nmua C
MOMEHTa rocygapCTBEHHOW perncTpaynm B Ka4eCcTBe NHONBUAYAIbHOIMO
npeanpuHnMmaTens. CtaTyc npegnpuHUMaTens rpa>xjaHUMHOM MOXKeT ObITb yTpayeH B
cJslydae cgaydm UM cBmpeTenbCTBa O rocygapCTBEHHOM perncrtpaunm npegnpuHUMaTens B
perncTpupyowmnn oprad nmbo B ciy4ae nprusHaHMa ero apbmuTpa>kHbIM Cya0M
HecoCcToATeNbHbIM (BaHKPOTOM) B Nopsaake, NnpeaycMoTpeHHoM cT.25 TK PO".

Ha oCHOBaHWW N310XKEHHOI0 MOXXHO caoenaTb cnefyrolme BbiBOAbI:



N1t BO3MOXXHOCTW BO36y)XAeHUs aena o 6aHKPOTCTBE HEAOCTATOYHO pPerncTpaunm
rpa>kgaHnHa B Ka4YecTBe MHAMBUAYAbHOrO NpeanpuHuMaTens; Heobxoammo, 4Tobbl OH
CUCTEeMATUYEeCKM Ha CBOM PUCK OCYLLECTBAAN AeATENbHOCTb, HarMpaBAeHHYO Ha
nonyyeHue npmbsinu;

INS OLEHKM NMpU3HakoB 6aHKPOTCTBA MHAUBUAYAIBHOMO NpeAnpPUHMMATENS OOJIKEH
NMPUMEHATLCSA KPUTEPUI HENNATEXKECNOCOOHOCTU B OT/INYME OT KPUTEPUS
HeoMJaTHOCTWN, MPUMEHMUMOrO K FrpakaaHaM, He ABASIOLWMMCA UHANBUAYAIbHbIMU
npeanpuHUMaTensmMu;

B C/ly4ae nofayn nHAMBMAyaabHbIM NpeanpuHnuMaTesnemM 3asasseHns o CObCTBEHHOM
H6aHKpoTCcTBE HEOBXOANUMO, 4HTOObLI HEMCNOJIHEHHbIE UM 06583aTeNbCTBa ObIIM CBSI3aHbI C
npeonpuHNMaTEeNbCKON OeATeNbHOCTbLIO. B To )Xe Bpems ans co3gaHusa eanHoobpa3Hom
cynebHon npakTuku uenecoobpa3Ho BHECTU COOTBETCTBYIOLLME N3MEHEHUS B
AEeNcTByloLLee 3aKOHO4aTeNbCTBO;

noralwieHne o0653aTeNbCTB, CBA3AHHbLIX C NPeANnPUHMMATENLCKON AeATEeNbHOCTbIO
NOJDKHUKA, U COXPaHEHWE NIMYHbIX 0653aTeNbCTB, €C/IM OHM He OblSIN 3a8B/EeHbI B X04€
npouenyp 6aHKpoTCTBa, 06YC/IOBIEHO PUCKOBBLIM XapakKTEpPOM MpeanpuHUMaTENbCKOM
NeATeNnbHOCTY;

ec/in 0CHoBHOe TpeboBaHMe KpeanTopa, He CBA3aHHOE C NpeanpuHUMaTeIbCKON
NessTeNbHOCTbI0, He 6bIJI0 NoraleHo B xoAe Aena o 6aHKPOTCTBE, COXPAHSET CUy 1
akueccopHoe 06s3aTeNbCTBO.

OCHOBaHMSA NPU3HAHUA CyO0M OpUaAnYeckKoro nmua baHkpotom nnbo obvsaBAeHUE UM 0
cBoeM BaHKPOTCTBE, a Tak>XXe NopsaAoK JIMKBMAALUNN TaKoro opnanyeckoro amua
yCTaHaBAMBAOTCA crneynasibHbiM 3aKOHOM OT 26 okTa6pa 2002 roga Nel27-d3 «O
HecoCToATeNbHOCTU (BaHKPOTCTBE)», BCTYNMUBLLEM B CUNy (B OCHOBHOM) CO 2 Aekabps
2002 rona (panee - 3akKoH 0 baHKpPOTCTBE).

B cootBeTcTBUM C K PO 3aKoH 0 BaHKpOTCTBE yCTaHaBAMBAEeT OCHOBaHMA N4
MPU3HaHWA OOJIKHNKA HECOCTOoATE NbHbLIM (BaHKPOTOM), perynmpyeTt nopsaok, U yCioBus
OCYyLLEeCTBJIEHNA Mep MO NpeaynpeXxaeHuto HeCoCTOATENbHOCTU (baHKpoTCTBa), NOPALOK
N yCs10BUS NMpoBefeHns npouenyp, npumMeHsemMblx B gesie o0 baHKpOTCTBE, U UHbIE
OTHOLLEHMS, BO3HMKAOLLME NPU HECMOCOBHOCTY A0JIXKHMKA YAO0BNETBOPUTL B MOJIHOM
obbveme TpeboBaHua kKpegnTopos (n. 1 cT. 1).

HecocTosiTenbHOCTb (6aHKPOTCTBO) onpeaensieTcs B CT. 2 3akoHa 0 6aHKPOTCTBE Kak
Npu3HaHHas apbUTpParKHbIM CYyZ1IOM HECNOCOBHOCTb A0JIXKHMKA B NOJIHOM 06beMe



yOOBNETBOPUTb TpeboBaHUS KPeANUTOPOB N0 AeHEXHbIM 06s3aTenbCcTBaM 1 (1nn)
NCNOJIHUTb 0653aHHOCTbL MO yrnaaTe oba3aTeNbHbIX NJAaTEXEN.

B KayecTBe [O/MKHUKA MOXXET BbICTyNaTb - FPa)XAaHWH, B TOM YnUCNe UHONBUAYAbHbIN
npegnpuHMMaTenb, U LPUONYecKoe NnLUo, oKasaslmecs HecnoCcobHbIMun
YyOOBNETBOPUTb TpeboBaHNS KPeAUTOPOB MO AeHEXHbLIM 0ba3aTenscTBamM n (Unn)
NCNONIHNTL 00A3aHHOCTL MO yrnaaTe obA3aTeNlbHbIX NJAaTEXeW B Te4EeHUe CPoKa,
YCTaHOBJ/IEHHOro 3aKOHOM 0 BaHKpOTCTBE.

CornacHo cT. 3 3aKOHa 0 BaHKpPOTCTBE IPUANYECKOE NNLIO CHUTAETCHA HECNOCODOHbIM
y0oBNEeTBOPUTbL TpeboBaHNS KpeanTopoB Mo AeHEXHbIM 0bsa3aTenscTBam n (Mnn)
NCNONHNTL 00683aHHOCTL MO ynaaTe obsA3aTeNbHbIX NJaTeXewn, ec/in COOTBETCTBYOLWME
obsa3aTenbcTBa U (MK) 06493aHHOCTb HE UCMNOJIHEHBI UM B TE@4YEHME TPpexX MecsLeB C AaThl,
Korga OHWN O0J1KHbl OblIM ObITb NCNOJIHEHbI.

HanoronnaTenblinky MoXeT ObiTb NpeaocTaB/ieHa 0TCPOYKa UM pacCcpoYka no ynaaTe
Hasora, To eCTb M3MEHEH CPOK YMNJaTbl Haslora Npu HaJIMYMn yrpo3bl GaHKPOTCTBA.

B cooTBeTCTBMM CO CT. 4 3aKOHa 0 BaHKPOTCTBE COCTaB U pa3Mep AeHeXHbIX
0b653aTenbLCTB 1 06A3aTesIbHbIX NN1aTeXen onpefensainTCca Ha AaTy noaayun B
apbuTpaxkHbIN Cy 3asBNEHNA O NPU3HAHUN OO/DKHUKA BaHKPOTOM, eC/im MHOe He
npenycMoTpeHo 3aKOHOM 0 BaHKpOTCTBe.

CocTaB 1 pa3Mep AeHeXHbIx 0653aTenbCTB U 0683aTeNIbHbIX NNATEXEN, BO3HUKLLUX A0
NPUHATUSA apOUTpPa’KHbIM Cy0M 3asiBJIEHUS 0 NPU3HAHUKN OOJ/IKHUKA BAHKPOTOM 1
3as1BJIEHHbIX MOC/e NPUHATUA apbUTpPa kHbIM CyJOM TaKoro 3asiBJIEHNS U A0 NMPUHATUSA
peLeHns 0 MPU3HaAHUN O0/HKHUKA BAaHKPOTOM 1 06 OTKPBLITUN KOHKYPCHOIO
Npon3BOACTBA, ONPEenensAioTCsa Ha AaTy BBEAEHMUS KaXKa0l npoueaypbl, NPpUMeHseMoin B
nene o 6aHKPOTCTBE U CriefyloLWen nocse HacTyrnJeHns CPOKa UCNOJIHEHUS
COOTBETCTBYlOLWEro obsi3aTeNnbLCTBA.

CocTaB 1 pa3Mep AeHexXHbix 06583aTenbCTB 1 06A3aTeNbHbIX NAaTeXXeN, BO3HUKLLUNX 0
NPUHATUA apOUTPa’KHbIM Cy0M 3asiBJIEHUNS 0 NPU3HAHUKN OOJIKHUKA BAHKPOTOM 1
3as1BJIEHHbIX MOCJIe NPUHATNA apbUTPa kHbIM CyJOM peLleHns 0 NPU3HaHUK OOJIKHUKA
6aHKPOTOM 1 06 OTKPbLITUN KOHKYPCHOIO NPOM3BOACTBA, ONpPeaesnisioTCa Ha aaTy
OTKPbITUS KOHKYPCHOIro Npon3BoACTBa.

CocTaB 1 pa3Mep AeHeXHbIX 0683aTeNbCTB U 0693aTeNIbHbIX NATEXEN, BbIPa>XEHHbIX B
WHOCTPAaHHOW BanoTe, onpeaenstoTca B pybasax no Kypcy, yCTaHOBJIEHHOMY
LleHTpanbHbIM BaHKOM Poccuiickon degepaun, Ha 0aTy BBEAEHUS KaxKA0n npouenypsi,



npuMeHsiemMol B aene o 6aHKPOTCTBE U C/iefyloLe Nocsie HaCcTyNJeHNs CPoKa
NCMNOJIHEHMS COOTBETCTBYIOLLEro 0ba3aTenbCcTBa.

B uenax y4actusa B gene o GaHKpOTCTBe YYNTbIBAlOTCA TpGGOBaHI/IFl KpeaonTtopos o
hOeHe)xxHbIM obs3aTenbcTBamM 1 06 ynnaTte ob6a3aTenbHbIX MNaTeXen, CPOK UCIMOJIHEHNA
KOTOPbIX HE HAaCTynmja Ha O0aTy BBeAeHUA HabngeHus.

onsa ornpeneneHna Haan4dmga npm3Hakos 6aHKpOTCTBa OOJIXKHNKa YHYNTbIBAOTCA:

e Q) pa3Mep AeHeXHbiX 0683aTeNbCTB, B TOM YNC/e pa3Mep 3a40/PKEHHOCTU 3a
rnepefaHHble TOBapbl, BbIMOJIHEHHbIE PabOTbl N OKa3aHHbIE YCAYrn, CyMMbl 3aiMa C
y4eTOM MPOLEHTOB, NoAJieXXawmnx yniate LO/HKHUKOM, pa3Mep 3a40/KEHHOCTH,
BO3HUKLLEN BC/IeACTBME HEOCHOBaTeIbHOro oboraweHus, n pasmep
3a[0JI>KEHHOCTW, BO3HMKLLUEN BCNeACTBUE MPUYNHEHUS Bpeda UMYLLECTBY
KPeauTopoB, 3a UcKtodeHneM o0ba3aTenbLCTB Nepen rpa>kgaHaMmuy, nepen KOTopbiMu
OOJDKHNK HECEeT OTBETCTBEHHOCTb 3a NPUYNHEHWE Bpeaa XXNU3HN UK 300PO0BbIO,
065a3aTenbCTB MO BbiMJaTe BbIXOAHbIX NOocobuin n onnaTte Tpyaa nuy, paboTarowmx
no TPy4AOBOMY AOroBopy, 06s3aTenbCTB MO BbiMNJlaTe BO3Harpa>kaeHus asTopam
pe3y/ibTaTOB MHTENIEKTYaIbHOW OeATesIbHOCTU, a Takxe 06a3aTenbLCTB nepen,
yypeontensamm (y4aCTHUKaMK) OOJIKHUKA, BbITEKAKOLWMNX U3 TAKOro y4acTus;

e 6) pa3mep ob6s3aTeNbHbIX MaaTexxen 6e3 yyeTa yCTaHOBJIEHHbIX
3aKoHoOgaTenbCTBOM Poccumnckon ®epnepaunn (oanee - PO) wrpacdos (neHen) u
WHbIX (PUHAHCOBBLIX CaHKLWNA.

Mopnexxalwme NpMMEHEHNIO 3@ HEUCMONIHEHNE WX HEHaANEXallee NCMNOJIHEHME
obs3aTenbCTBa HEYCTOMKM (WUTpadbl, NEHN), NMPOLEHTHLI 3a MPOCPOYKY MaaTexa, yobITKK
B BMAE YMyLEHHOW BbIrOAbl, MOAJIEXALLME BO3MELLEHNIO 3a HENCTOJIHEHNE NN
HeHaanexallee NCrosiHeHne oba3aTeNnbCTBa, @ TaKXe UHble UMYLLECTBEHHbIE U (MK)
PVMHaAHCOBbIE CaHKLMNN, B TOM YUCJIe 3a HENCMOJIHEHNE 0693aHHOCTM Mo ynaaTe
ob6sa3aTesIbHbIX NAaTEXEN, HE YYUTbIBAOTCA NPU onpeaesieHUN Hainyma Npu3HaKkoBs
6aHKpPOTCTBA AOJIKHUKA.

Pa3zMep oeHeXxHbIX 0083aTeNnbCTB K oba3aTesibHbIX NNaTEXEN CHNTAETCH
YCTaHOBJIEHHbIM, €C/IN OH OMnpeaenieH cyaoM B nopsaake, npeaycMoTpeHHOM 3aKOHOM O
baHKpoTCTBe. B cnyyasnx, ecnm fO/MKHUK ocnapuBaeT TpeboBaHNA KpeanTopoB, pasMep
OeHe)XXHbIX 06593aTenbCTB UM oba3aTeNbHbIX NaaTeXxen onpeaensetcs apbutTpaKHbIM
CyOoM B nopsigke, npeayCcMoTpeHHOM 3aKoHOM 0 baHKpoTcTBe. TpeboBaHNSA KPpeanTopoB
no obs3aTenbLCTBaM, HE ABASIOWNMCA OEHEXHbLIMU, MOTYT BbITb NpeabsaBAEHbI B CyA U
paccMaTpuBatlOTCA CyAoM, apbuTpa kHbIM Cy0OM B NopsaKe, NpeayCcMOTPEHHOM



npoueccyalJibHbiM 3aKOHOOATEJIbCTBOM.

B 2009 roay B Bbicwunin ApbutpakHbin Cya P® noctynuno 39570b3a89B1eHNN O
MPU3HAHMWN OO0JIKHUKOB HECOCTOATENbHbLIMU, 4TO Ha 15% 6onblie nokasaTtenen 2008
roga, korga 6bi10 nogaHo 34367 3asaBneHunn. Ctatuctmka 2010 roga noka3biBaeT, YTO
KOJINYEeCTBEHHbLIN BEKTOP BaHKPOTCTBa BCe elle HarnpasJ/ieH B CTOPOHY YBEINYEHUS.

Mpon3BoACTBO Mo geny o baHKpOTCTBE MOXKET BbITb BO30Y)XAEHO apbUTpakHbIM Cy0M
npwn ycsoBun, 41o TpeboBaHNS K OO/KHUKY - OPUANYECKOMY NINLY B COBOKYMHOCTM
COCTaBJISAIOT HE MeHee CTa TbICAY pybnen, a TakKe nMerTCs NpM3Hakn baHKpOTCTBa,
yCTaHOBNIEHHbIE CT. 3 3aKOHOM 0 BaHKpPOTCTBE.

Ons Bo3byxaeHns npom3BoaCcTBa NO Aesly 0 6aHKPOTCTBE MO 3a8B/IEHNI0 KOHKYPCHOIo
KpeauTopa, a Tak>Xe Mo 3asBJIEHMIO YMOJITHOMOYEHHOIr0 opraHa No AeHEXHbIM
obsa3aTenbCcTBaM NPUHMMAKOTCHA BO BHUMaHMe TpeboBaHMA, MOATBEP K AEHHbIE
BCTYMMBLUUM B 3aKOHHYIO CUJTY peLlleHneM cyaa, apbutpa>kHoro cyaa, TPeTENCKoro
cyna.

TpeboBaHMS yNOHOMOYEHHbIX OpraHoB 06 yrnnaTe 0b6a3aTesnbHbIX NaaTexXen
NPUHMMAIOTCS BO BHUMaHWe Ans Bo3by>xAeHns nponsBoacTBa rno aeny o 6aHKpoTCTBE,
ecnu Takue TpeboBaHUs NOATBEP)KAEHbI PELLIEHUSMN HAaI0rOBOro OpraHa, TaMOXXeHHOro
opraHa o0 B3blCKaHUW 3a10/IXKEHHOCTM 33 CYET AeHEXHbIX CPeACTB UIN NHOIO
NMYLLIECTBA A0JIKHMKA MO0 BCTYNUBLUUM B 3aKOHHYIO CUJY PELLUEHUEM Cya UK
apbuTpa>kHoro cyaa.

B cny4ae BO3HMKHOBEHUSA NPU3HAKOB BaHKPOTCTBA, PYKOBOAMTESb AOJ/IKHMKA, COMTacHO
cT. 30 3akoHa 0 baHKpoTCTBE, 005A3aH HanNpaBUTb y4YpeanTensam (y4acTHUKaAM)
DOJDKHNKA, COBCTBEHHUKY MMYLLIECTBA A0JDKHMKA - YHUTAPHOro NnpeanpusaTus cBeaeHuns
0 Ha/IM4Ymn Npm3HakoB 6aHKPOTCTBA.

Yypeantenn (y4aCTHUKN) OOKHUKA, COBCTBEHHUK MMYLLECTBA OO/DKHNKA - YHUTAPHOro
npeanpuaTus, penepanbHble opraHbl UCNOJHUTENIbHOW BNACTU, OpraHsbl
NCNOIHNTENBbHON BNAacTn CybbekToB PO, opraHbl MECTHOMO CaMOyrnpaB/ieHNs B CayYasx,
npeayCcMoTpPEeHHbIX eaepasibHbIM 3aKOHOM, 0643aHbl MPUHMMATb CBOEBPEMEHHbIE MepbI
no npepynpexaneHunio baHKPoTCTBa opraHn3aLui.

B uenax npepynpexaeHns 6aHKpPOTCTBa OpraHmM3aunmi yuypeantenm (y4aCTHUKKN)
[OJIKHUKA, COBCTBEHHMK MMYLLLeCTBA OO0JDKHUKA - YHUTAPHOIro NpeanpusaTns 4o
MOMEHTa noga4yv B apbutpakHbl Cy 3aaBieHUs O NPU3HaAHUN O0JIKHUKa BaHKpOTOM
NPUHMMAT Mepbl, HarnpaBJieHHble Ha BOCCTaHOBJIEHME MJaTeXecnoCcobHOCTH



OOJIDKHWKa. Mepbl, HanpasJieHHblE Ha BOCCTaHOBJIEeHNE naaTe)xecnocobHOCTM OOIKHUKA,
MOryT ObITb NMPUHATBLI KpeanTopamMnm Ui NHbIMAN JTMuaMn Ha OCHOBaHWW COorJlalleHusa C
OOJIKHNKOM.

Yupegutenamm (y4aCcTHUKaMU) OOJIKHUKA, COBCTBEHHNKOM MMYyLLLeCTBa OOJDKHUKA -
YHUTAPHOro NpeanpuaTnsa, Kpeamtopamu v UHbIMN NULaMu B paMKax Mep no
npepynpexaeHntio 6aHKPOTCTBa A0JIKHUKY MOXeT bbITb NpefocTaBsieHa PUHAHCOBASA
NOMOLLb B pa3Mepe, 4OCTaTOYHOM A4 NoraweHns AeHeXXHbIX 0693aTenbCTB U
obs3aTeNbHbIX MJaTeXen N BOCCTAaHOBJIEHNA NIaTeXeCrnocobHOCTN AO0JIKHUKA
(caHauws). NpepocTaBseHne PUHAHCOBOW MOMOLLU MOXKET COMPOBOXKAATLCA NMPUHATNEM
Ha ceba JO/HDKHUKOM UK UHBIMU Nuuamn 06a3aTeNnbCTB B N0JIb3Y UL, NPefoCTaBMBLUNX
(PNHAHCOBYIO MOMOLLb.

B cooTBeTcTBUKM Cc N. 1 cT. 34 3aKoHa 0 BaHKpPOTCTBE /ML aMU, YHaCTBYOWUMN B esie 0
BaHKpPOTCTBE, ABMAIOTCA:

e ) NOJIKHUK;

e 6) apbuTpakHbIN YNPaBAAKOLWNIA;

e B) KOHKYPCHbIE KpeaunTopbl;

e ') YNOJIHOMOYEHHbIE OpraHbl;

e 1) dhenepanbHble OpraHbl UCMNONHUTENIbHOW BAIACTN, @ TaK>Xe OpraHbl
NCNOMIHUTENbHOMN BNAacTu CybbekToB PP 1 opraHbl MECTHOIFO CaMOyrpaBAeHNs no
MeCTY HaxXOXAEHNSA OO/HKHUKA B C/lydasaX, NpeayCMOTPEeHHbIX 3aKOHOM O
DaHKpOTCTBE;

e €) Inuo, NpenocTaBMBLLee obecneyeHne ansa NpoBeneHna PUHaAHCOBOIro
0310POBJIEHMSA.

Bbllleyka3aHHble nnua B xoae ntobon npouenypsl, NpuMeHsieMon B aene o 6aHKpPOTCTBE,
BNpaBe obpallaTbCs B apbuTparkHbI Cyd C X04aTaNCTBOM O Ha3HAYeHUM SKCNEePTU3bl B
LLenax BblAB/AEHUS NPU3HAKOB NpeaHaMepeHHOro nan GUKTUBHOro BaHKPOTCTBA K
coBepllaTb NpeayCcMoTpeHHble 3aKOHOM 0 BaHKPOTCTBE NMpoLueccyasbHble AeACTBUS B
apbuTpa>kHOM npotlecce rno aesy o 6aHKPOTCTBE U MHblIe HEobXxoaMMbIe AN peann3auunmn
npenocTaB/IeHHbIX NPaB AeNCcTBUSA. Pacxobl Ha NpoBeeHne yKasaHHOW 3KCNepTu3bi
BO3MELLATCA 3a CHeT nua, obpaTMBLLUErocsa C X04aTalCTBOM O Ha3HAYEHUW YKa3aHHOM
3KCMepTU3bl.

NMocnegHune naMmeHeHnsa 3akoHa o 6baHkpoTcTBe (2010 roa) KOCHYINCL PeryampoBaHns
OTHOLUEHUN HEeCOCTOATEesSIbHOCTU (PUHAHCOBbLIX OPraHn3aunn: CTPaxoBbiX OpraHmn3auunm,
npodeccrnoHanbHbIX Y4aCTHUKOB PbIHKa LEeHHbIX ByMar, HerocyaapCTBEeHHbIX



NEeHCUOHHBIX (POHA0B, YNPABAAOLMNX KOMMAHUA NHBECTULMOHHBLIX (DOHO0B, NaeBbIX
NHBECTULIMOHHbLIX (POHA0B 1 HEroCyAapCTBEHHbIX MEHCMOHHbIX (DOHA0B. B 3aKoH 0
6aHKPOTCTBE BBOAUTCS NMOHATUE KOHTPOJILHOIrO OpraHa, nojd KOTOPbIM MOHNUMAEeTCs
henepasibHbI OpraH NCMOSIHUTESIbHOW BNACTW, OCYLLIECTBASIOLLINA NLIEH3NPOBAHNE B
COOTBETCTBYIOLLEN chepe AeATeSIbHOCTH.

B apbuTpa>kHOM npouecce no geny o 6aHKpPOTCTBE Yy4aCTBYIOT:

e a) NpeacTaBnTENb PAabOTHUKOB OO/IKHUKA;

e 6) NnpeacTaBmTeNlb COOCTBEHHUKA UMYLLLECTBA AOJIKHUKA - YHUTAPHOI 0O
npeanpuaTus;

e B) NpencrtaBuTenb ydypegutenen (y4aCcTHUKOB) OOJ/DKHUKA;

e ') NpeacTaBsnTeNb cobpaHns KpeanTopoB AU NpencTaBuTesib KOMUTeTa
KpeauTopoB.;

e ) NpeacTaBuTeNb hefepasibHOro opraHa UCMNoOJIHUTENbHOM BacTu B o6nactu
obecnevyeHunsa 6e3onacHOCTKM B ClyyYae, eC/iM NCNoJIHEeHUE NOJIHOMOYUIA
apbnTpa>kHOro ynpasnsiowero cBA3aHo C A4OCTYNOM K CBEAEHUSM, COCTaBAOLWNM
rocyapCTBEHHYIO TalHy;

e €) YNOJIHOMOY€EHHbIe Ha npefcTaBNeHne B npouenypax, NpuMeHsemMblX B gesie o
BaHKpoOTCTBE, MHTEpeCcoB CybbekToB PO, MyHUMLMNaNbHbLIX 06pa3oBaHMN
COOTBETCTBEHHO OpraHbl UCMOJIHUTEsIbHON BNacTn cybbekToB PP, opraHbl MECTHOIro
caMmoynpasJ/ieHUA N0 MeCTy HaXOoXAEeHUA OO/DKHUNKA;

e XK) VHblE NN B CyYasnXx, NpenyCcMoTpeHHbIX ApOuTpa KHbIM NpoueccyaibHbIM
KogekcoMm PO 1 3akoHoM 0 6BaHKpPOTCTBE.

B apbuTpa>kHOM rnpolecce no aeny o 6aHKPOTCTBE BNpaBe y4acTBOBATh:

e ) camoperynmpyemas opraHusaumnsa apbuTpa>kHbiX ynpaBnstowmx, KoTopas
npeacTaBnseT KaHAMAATYpbl apbUTParkHbIX YNPaBASOLWNX AN YTBEP)KOEHUSA UX B
nene o 6aHKPOTCTBE UM YNEH KOTOPOW yTBEpXXAeH apbnTparkHbIM ynpaBasowmm
B Aesie 0 6aHKPOTCTBE, NPU PacCCMOTPEHUN BOMNPOCOB, CBA3AaHHbLIX C YTBEPXXAEHUNEM,
ocBoboXAeHNEM, OTCTpaHEeHNEM apbnTparkHbIX YNPaBAAOLWMX, a TakxXe xanob Ha
DencTBMA apbuTparKHbIX YNpaBsioLmnX;

e 6) opraH No KOHTPOJO (Hag30py) NPU PAaCCMOTPEHUN BOMNPOCOB, CBSA3AHHbIX C
yTBEpXAeHUeM apbuTpakHbIX YrNpaBAAOLLMNX;

e B) KpeOUTOPbI MO TEKYLLMM NJaTeXXaM Npu pacCMOTPEHNN BOMPOCOB, CBA3AHHbIX C
HapyLleHneM rnpaB KpeauTopoB MO TEKYLLMM MNJaTe)xxaM.

Ha ocHoBe BbllLECKa3aHHOM0 MOXXHO caesiaTb BbIBOA O TOM, YTO 3aKOH O 6aHKpOTCTBe
yCTaHaBJINBaAE€T HE TOJIbKO OCHOBaHWA OJ1A NMPU3HaHUA OO0JI>KHNKa 68HKpOTOM, HO K



perynanmpyeT NopsaaoK 1 yCsIOBUSA OCYLLECTBIEHNA Mep NO Npenynpexx4eHunto
HecocToATeNbHOCTN (BaHKPOTCTBA), MOPAAOK M YCI0OBUS NPOBEAEHMS NMpoLeayp,
NpUMeHseMbIX B aesie 0 6aHKPOTCTBE, U UHble OTHOLUEHNS, BO3HMKAKOLLME nNpun
HecnocobHOCTN AOJIKHUKA YyO0BNETBOPUTL B MOJIHOM o6beme TpeboBaHUA KPeanTOpPOB.



