Mage nofpund or type unknown

B cooTBeTCcTBUK CO CT. 4 3aKoHa oT 8 utong 1981 r. «O cypoyctponctee B PCOCP» (B
pen. 3akoHa PO o1 2 aHBap4da 2000 r. Ne 37-®3) npaBocyamne no rpa>kaaHCKMM genam
OCYLLEeCTBAAETCA NyTeM PacCMOTPEHMSA N pa3peLlleHnsa B cyaebHbiX 3acefaHmnax
rpa>kgaHCKMx gen no cnopam, 3aTparmBarowmMm npasa n MHTEpEeChl rpa>kaaH,
roCyAapCTBEHHbIX NPennpUATUI, YYPEXOEHUN, OpraHn3aumnm, Koaxo30B, NHbIX
KoornepaTUBHbLIX OpraHn3aunm, nx odobeanHeHun, Apyrnx obuecTBeHHbIX OpraHn3aumn.

MopsifOK PAaCCMOTPEHUA N pa3peLLeHns rpakAaHCKUX oen onpenensercs
3aKOHOOaTe/IbCTBOM O rpa>KAaHCKOM Cy[0npon3BOACTBE.

pakpaHCKoe npoLieccyasibHoe NpaBo — OZlHA U3 OTpac/iel pOCCUINCKOro npaea, 6es
KOTOPOro CUCTEMa MpaBa HE MOXKET HOPMaJlbHO (PYHKLIMOHMPOBATb. pakaaHcKoe
npoueccyanbHOe NpaBo NpeacTaBnseT cobol COBOKYMHOCTb MFpaXkAaHCKNX
NnpoLeccyasbHbIX HOPM, PErflaMeHTUPYOLMX NPaBONPUMEHUTENbHYIO OeSTebHOCTb
CynoB 0obLen pUCOMKLMA MO 3alMTe oCrnapuBaeMbiX NN HapyLUeHHbIX CyObeKTUBHbIX
npaB rpakgaaH, B TOM YMC/€ MHOCTPaAHHbIX Frpa)kaaH, nuy, 6e3 rpa)k4aHCTBa, a Takxe
opraHM3aunin Kak Nosb3yLWKNXCS, TaK U HE NOb3YOLWNXCA MpaBaMu lOPULNYECKUX NNl

3TN HOPMbI onpeaeneHHbIM 06pa3oM CrpyrnnnMpPoBaHbl B UHCTUTYThI, NpoLIecCyalibHble
Nnpon3BoACTBa U T. N. COBOKYMNHOCTb HOPM MOXKeT BbiTb NPU3HAHa CAaMOCTOSATEIbHbIM
o6pa3oBaHMEM, OTPACSIbIO POCCUINCKOro NpaBa TOILKO MPU YCI0OBUM X CUCTEMATU3ALNN.

MocnenHasa obecrneymBaeT NPOLIECCYaNbHbIN PEXUM FPaKaaHCKOM IOPUCANKLMN,
rapaHTUpyeT 3aKOHHOCTb, 060CHOBAHHOCTb M CBOEBPEMEHHOCTb CyaebHoro
PACCMOTPEHUNA 1 Pa3peLleHns rpaXKaaHCKux gen.

CouvanbHasg n lpuanyeckas LeHHOCTb rpa>kgaHCKOoro rnpoLueccyasibHOro npasa
onpepenseTcsa TeM, 4To oHO obecnevymBaeT 3aLNTY U OXPaHy rpa>KgaHCKNX, CEMENHbIX,
XXUULWHBIX, TPYAOBbIX, KOOMNEpPaTUBHbIX MpaB. 3alinTa B OTHOLWEHUW HapyLWeHHbIX NpaBs
OCYLLEeCTBASAETCA CyaoM pa3nndHbiMu cnocobamu, ykasaHHbiMK B CT. 11 K, B 4HacTHOCTM
rnyTemM BOCCTaHOBJIEHNSA MOJIOXKEHUA, CyLLeCTBOBaBLUEero A0 HapyLleHnsa npasa,
BO3MeLlleHNs YObITKOB, B3bICKaHUS HEYCTOMKMN, KOMMEeHcauun 3a MopasibHbIN Bpen v ap.

OxpaHa npaB uenecoobpasHa Torga, Korga cydbbekTuUBHbIE NpaBa elle He HapYLLEHbI, 1
ONns Toro, 4T7o6bl OHM He ObIIM HapyLweHbl. OHa 3aK4YaeTCs B yCTpaHeHUN
lopnanyeckmnx HeonpeneneHHoCTen B OTHOWEHUN 3aUHTEePEeCoOBaHHbIX JNL,
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YCTAHOBJIEHNN KOHKPETHbIX lopnanvyecknx akToB, OT Yero 3aBUCUT OCYyLLEeCTBJIEHNE B
hanbHenweM cybbeKTMBHbIX MPaB rpa)kaaH U opraHn3aunii, a Takxxe B MPU3HaAHUN NN
HEeNpPWU3HaHMKN CNOPHOro NPaBOOTHOLLEHMNS, CAENKMN.

O6bekTOM cynebHom oxpaHbl MOryT BbITb Kak Cy6beKTUBHbIE NMpaBa, Tak U
topuanYeckmne NHTEPEChl rpakaaH UM opraHmn3auuni. NpaBo3alnTHas PUCANKLNA
Cy[l0B COCTaBNsIeT ColleprKaHne NnpaBocyans rno rpakaaHckum genam. CooTBETCTBEHHO
onpegeneHne rpa>4aHCcKoro nNpoLieccyasibHOro npaBa MoXeT B obLleM Buae
NMOHNUMATbCA KakK CaMOCTOSITe/IbHas 0TPac/ib POCCUNCKOro npaBa, peryampytoLlas
NessTeNbHOCTb CyAa, a TakXXe CybbeKToB, yHaCTBYOLNX B FPaXK AaHCKNX
MPaBOOTHOLLEHUSIX.

Ecnn cyMmMupoBaTb BCE U3I0XKEHHOE, TO HEO6XOAMMO NPU3HATb, YTO FpakgaHckKoe
rnpoueccyajibHOe NMpaBo — 3TO COBOKYMHOCTb FPa)KAaHCKUX NMpoLeccyasibHbIX HOPM,
pernamMmeHTUpPYLWNX NOPALOK PaCcCMOTPEHUSA N pa3peLlleHns CyaoM rpa>kgaHckux gen
(ocyuwiecTBsieHMe NpaBoCyansA MO rpaXkKa4aHCKUM genam), a Takxxe Nopsaaok
MPUHYONTENbHOr0 NCNONIHEHNS CyAebHbIX MOCTAaHOBAEHUI (PELUEHNIA, oNpeaesieHnin) B
OTHOLUEHUWN (PU3UYECKUX U IOPUJNYeCcKnx nuu Poccmm, nHocTpaHues, nuu 6e3
rpa>k4aHCTBa N OpraHmn3aunin, NoJb3YHOLWNUXCA NpaBaMu lOPUANYECKOro Anua.

Kak niobas apyras oTpacib Npasa, rpa)AaHCKoe npoLeccyasbHoe NnpaBo
XapakTepusyeTcs cBoeobpasmemM npegMmeTa U MeToda NPaABOBOro PErynpoBaHus, a
TakXe cneundunKon rpaxJaHcKmMx NpoLeccyasibHbIX HOPM.

MpeaMeTOM rpa>kAaHCKOro npoLeccyasibHOro rnpaBa ABAATCA 06LeCTBEHHbIE
OTHOLUEHUSA, BO3HUKAlOLLME B chepe rpa>kAaHCKOro cyionpon3BoAcTBa (npouecca), T. e.
rpa)kAaHCKne npoueccyasbHble OTHOLEeHUS. DTo 06bsACHSAETCS TeM, 4YTO B chepe
NpaBoOCyAMS HEMbICAMMbI 0BLLECTBEHHbIE CBA3M, HE YPEryJIMPOBaHHbIE MPaBOM,
MOCKOJIbKY BCE OHU UMEIOT I0PUANYECKYIO (DOPMY U CYLLECTBYIOT B BUAE FParKAaHCKNX
npoueccyanbHbIX OTHOLLEHUA.

X BO3HWKHOBEHWNE, PAa3BUTUE N 3aBepPLUEHME PErYyINPYIOT HOPMbI FPaXXAaHCKOro
npoueccyanbHOro npaea. OAHako cienyeT oT/IMYaTh NpeaMeT rpaXkaHCKoro npouecca
OT NMpegMeTa rpa)1aHCKoro npoLeccyasbHoro npaesa. Tak, npeaMeToM
rpa>kaaHCKoOro npouecca Kak AesaTe/lbHOCTU Cya Mo OCYLECTBJIEHUIO NpaBocyans,
npoTeKatloLlen B onpeaeneHHon npoLeccyasbHoOM opMe, ABNAIOTCS pacCMaTPUBAEMbIe
KOHKPETHbIE Fpa)kJaHCKMe nena.

NMpeaMeTOM rpa>kgaHCKoOro npoueccyasibHoOro npaBa Kak oTpac/iy npasa ABNAeTCH
CcaM Fpa)K,D,aHCKI/IVI npouecc, T. €. 0edTeJibHOCTb Cyla N UHbIX ero y4aCTHMKOB, a TakK>Xe



[esATe/IbHOCTb OPraHOB UCMOJIHEHUSA B NnLe Cy>Kbbl cyaebHbIX NPpUCTaBoB-
NCNOMHUTENEN MO UCTMOJSIHEHUIO aKTOB IOPUCONKLMOHHbLIX U HEIOPUCANKLNOHHbBIX
OpraHosB.

MOCKONbKY NPaBO YCTaHaB/IMBAET COCTaB AENCTBUN, UMELLINX IopUanyYeckoe 3Ha4YeHue,
YCNOBUSA, MPU KOTOPbIX OHU MOTYT OKa3biBaTb BIUSHME Ha NpaBa U 0683aHHOCTH
YYaCTHUKOB, lopUanYeckmne nocnencTBna nx cCoBepLieHns uam HecoBepLleHnsa u T. n., To
npoueccyasbHble NPaBOOTHOLIEHUS B CONETAHUN C NPOLECcCYalbHbIMA 0eNCTBUAMU
06pa3yloT ocyllecTeiseMoe cynebHom BNacTbio FpaXkgaHCKoe CyA0npon3BOACTBO
(Npouecc), KoTopoe 1 COCTaBMAET NpeaMeT NMPaBoBOro PeryampoBaHns FPakaaHCKOro
npoLeccyanbHOro npasa.

MpaBo Ha cypebHyI0 3aUTy
CtaTbsa 46 KoHCTUTYuun PO npoBo3riallaeT:
«1. KaxxpoMy rapaHTupyeTcsa cynebHas 3awuTa ero npas u csobop.

2. PewweHusa u peucrteusa (unm 6espencreme) opraHoB rocyaapCTBeHHOM BNacTwm,
OpraHoB MEeCTHOro camoynpasJieHUs, oOLeCTBeHHbIX 00 beauHEeHUn n
A,OJDKHOCTHbIX JIML, MOTYT ObITb OO0>KaJszioBaHbI B CYA.,.

3. Kaxxabih BnpaBe B COOTBETCTBUMM C MEeXAYHAapPOAHbIMU A0roBOpaMm
Poccuinckon Pepepaumum obpawaTtbCa B MEXrocyaapcTBeHHble opraHbl no
3awuTe npas u cBoboa yenoBeka, ecau ucuepnaHbl BCce uMeloLLuecs
BHYTPUrocyaapcTBeHHble cCpeancTBa NpaBoOBOM 3aLLUTLI. ».

CtaTtba 47 KoHCTUTYyUuMmn PO nposo3rnallaeT:

«1. HUKTO He MoXeT ObITb IULLEeH NpaBa Ha pacCMOTPEeHUe ero aesa B TOM cyae
M TeM cyabeu, K NoAcCyAHOCTU KOTOPbIX OHO OTHECEHO 3aKOHOM.

2.06BMHAEMbIN B COBEpPLUEHUU NPECTYNJIeHUA UMeeT NPaBo Ha pacCMOTpPeHue ero
Aena CyaoM C y4acTUeM NPUCS>XHbIX 3acepaTenen B ciy4anx,
npeaycMoOTpPeHHbIX (pepepanbHbIM 3aKOHOM. ».,

1. KoHcTuTyumns P® nposo3srnacuia npasa u cBoboabl HeNoBEKa U rpa>kaaHnHa BbICLLEN
LLeHHOCTbto, obecnevymBaemMon NpaBoCcygneM, N BO3J1I0XKN1a Ha roCyAapcTBoO 06893aHHOCTb
npu3HaBaTb, cobnoaaTh 1 3aWMLLATL NpaBa 1 cBoboabl YenoBeKa N rpa>kgaHnHa. 3TO
CBUAETEeNbLCTBYET 0 TOM, 4TO Poccuinckasa depepaumns He TOSIbKO NPpU3HaeT OCHOBHbIE
npaea 1 cBoboabl YesloBEKA, HO U AEeKNapupyeT 3alunTy npaB 1 cBoboa CBOUX rpa>kaaH B



KayecTBe OAHOM U3 MPUOPUTETHbLIX FOCY4AaPCTBEHHbIX (DYHKLMNA.

[eno B ToM, 4To cynebHas 3alimTa ABASETCS OAHMM U3 BULAOB rocyaapCTBEHHOWN
3alNTbI NpaB 1 cBobo YenoBeKa U rpa)kAaHUHa 1 npeacTaBnseT cobon MexaHn3Mm
NPUHYANTENbHOro obecrnevyeHuns rapaHTuin NpasB 1 cBobo YesNloBEKA U rparkAaHNHa,
YyCTAHOBJIEHHbIN FrOCYyAAapPCTBOM Yepe3 CUCTEMY CreLManm3npoBaHHbIX FOCYAAapPCTBEHHbIX
OpraHoB - CY/I0B.

NpaBoM Ha cynebHyio 3awmnTy obnagatoT He TONIbKO rpa)kgaHe, HO 1 UX 0bbeaAnHEHUS.
Takum obpa3omMm, cynebHas 3amTa pacnpocTpaHAeTCa Ha HEOrPaHMYEHHbIN KPYT JINL U
OTCYTCTBYIOT Kakume-nnmbo hopmMasin3oBaHHble OrpaHNYeHNA Ha UCMOb30BaHMe 3TOro
cnocoba 3awWmnTbl CyObeKTMBHOMO NMpaBa U 3aKOHHOIro nHTepeca. Cyabl BbIHOCAT
peLleHns OT UMeHN rocyapcTBa, U rocynapcTeo obecneymBaeT UCMOJIHEHME 3TUX
peweHnin. Mpn 3ToM NpaBo Ha cynebHylo 3alNTy rapaHTUPYETCSA He TOJIbKO rpakaaHam
Poccumn, HO N NHOCTPaHLLAM, a TakK)Xe HEe NMEILWNM Frpa)KgaHCTBa nLaM.

CynebHol 3awmnTe noanexaT Bce 6e3 ncknyeHns npasa n ceobonbl, Kak
npuHaanexauwme MHOANBUAY B CUNY MPSMOro yKasaHua KoHCTUTYUumn PO 1 NHbIX
3aKOHOB, TaK U HE UMELLIE HOPMATUBHOIO 3aKpernJieHns, HO He NMpoTMBOpeYallne
3aKOHY. MpaBo Ha cynebHyo 3alNTYy KaK 3aKpernJJieHHoe 3aKOHOM, UMEILLUM BbICLLYO
IOPUANYECKYIO CUNTY, SIBJISETCS HEMOCPEACTBEHHO AeNCTBYIOLNUM BHE 3aBUCMMOCTU OT
HaJIN4YNSA COOTBETCTBYIOLLEN NpoLenypbl ero peannsaumu.

CynebHas 3awmTa OTHOCUTCSA K YAC/Y NMpaB, KOTOpble He nogsiexxaT OrpaHu4yeHuto,
MOCKOJIbKY OFpaHMYeHne 3TOro NnpaBa HU NPU KakKMX YCIOBUAX HE MOXXET BbITb
obycnoBneHo HeOBXOANUMOCTbIO OOCTUXKEHNS NMPU3HaBaeMbiX KoHCTUTyumnen PO uenen:
3alNTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS, HPAaBCTBEHHOCTU, 340POBbSA, MPaB N 3aKOHHbIX
NHTEepecoB Apyrux nuu, obecnevyeHmns obopoHbI CTpaHbl U Be3onacHOCTU rocygapcTBa.

MpaBo Ha cyaebHyto 3awmnTy obecneymBaeT peanm3aumnio Nnpas n ceobon rpakaaH,
noTeprnesBWwnNX OT NpecTynaeHnn n 3noynotpebneHnin BNacTbio, KOTOPbIM FOCYAAPCTBO
obecneymBaeT AOCTYN K MPaBOCyANIO N KOMMEHCALMNIO MPUYNHEHHOro yuepba,
BO3MeLleHne Bpeaa, NPUYNHEHHOr0 HE3aKOHHbIMU aencTBuamMmn (bespencremnem)
OpraHoB rocyfapcTBeHHOW BslacTu. B pamkax cynebHown 3aWnThbl peannsyeTcs npaso Ha
nosiyvyeHne KBampuunpoBaHHOW IOPUANYECKON NOMOLWMN, Ha 06>KanoBaHNE HE3aKOHHbIX
OEVNCTBUN U peLueHN roCyJapCTBEHHbIX OPraHoB U AO/IKHOCTHbLIX JIULL.

2. BecbMa Ba)KHOe 3Ha4vyeHune B chepe yCUneHmns 3amTbl Nnpas n csobon IMYHOCTU
NPUHAANEXNT NonoxeHnto KoHCTUTyuum P® 0 BO3MOXXHOCTU 06)XasnioBaHMA B Cy
peweHun n gencteun (nnn 6esnencTensa) opraHoB rocy4apCTBEHHOW BAACTU, OpraHoB



MeCTHOro camoynpaBsieHns, obuwecTBeHHbIX 06beANHEHNI N OOJIKHOCTHbIX nL, (4. 2 CT.
46 KOHCTUTYyUMUN).

Ha cyn Kak opraH npaBocyans KpomMe 3alnTbl CYOBbEKTUBHbLIX MPaB NOCPEeACTBOM
paccMoTpeHus aen 06 yrofoBHbIX U aAMUHUCTPATUBHbIX MPaBOHAPYLUEHUSX,
pa3peLlleHns CNopoB MeXXAy YY4aCTHMKAMM YaCTHOMPABOBbIX OTHOLUEHWIA BO3/1araeTcs
KOHCTUTYUMNOHHasA 06893aHHOCTb KOHTPO/IMPOBaTb AeATENIbHOCTb NyBAMYHOW BNacTu B
cthepe npusHaHus, cobntogeHnsa n 3aWwmnTbl Npas 1 ceBobo YenoBeKa 1 rpakaaHunHa.
MosTomy B cynebHoMm nopsake MoryT 6biTb 06>KanoBaHbl HOPMATUBHbIE U
HeHOpPMaTUBHbIE aKTbl, AENCTBUS Uin 6e3nencTeme opraHoB roCcyaapCTBEHHOW BAACTU U
MECTHOro CaMOyrpaB/IeHNs!, @ TakKXXe X OOJIKHOCTHbIX JINL, rOCYyAapCTBEHHbIX U
MYHUUMMANbHbIX CAY>XXallnX.

paxgaHe BnpaBe o06)KanoBaTb Kak CaMn peleHnsa n gencremnsa (besgencreme) opraHos
rocynapCTBEHHON BNACTW, OPraHOB MECTHOr0 CamMoyrnpaBieHuns, obLecTBEHHbIX
ob6beguHEHNI N OO0JIXKHOCTHbLIX NNL, TakK N NOCAY>XXUBLUYIO OCHOBAaHMEM COBEPLUEHUSA 3TUX
nencTeun (peweHnn) nHgpopmauunto nmbo To n apyroe ooHOBPEMEHHO. Npn 3TOM
rpa>xgaHe ocsoboxaeHbl 0T 0693aHHOCTN LOKa3blBaTb HE3AKOHHOCTb 06XKanyeMbIx
nencteun (bezgencteuns), OAHAKO OOJIKHbI A0Ka3aTb PaKT HapyLWeHUsa 3TUMK
nencremamu (besgencrtemem) ceomx npaB u cBoboa. MNpoueccyanbHas 06593aHHOCTb
OOKYMEHTasIbHO A0Ka3aTb 3aKOHHOCTb 06>KanyeMbiX AENCTBUIN BO3/1laraeTcsa Ha OpraHsbl
n nuua, gencrtensa (bespencrteme) KoTopbix 0b>xanyroTcs.

B 3aBMCMMOCTM OT BUAa ocnapuBaeMblX aKTOB, coaep xaHns nyban4yHo-npaBoBOro
cropa, ero cybbekTHOro coctaBa 1 xapakTepa ob6>kanyemMbiX AENCTBUN TaKUM CyAOM
MOXeT BbITb KOHCTUTYUMOHHBIN Cya P® nan KOHCTUTYLMOHHBLIW (YCTaBHON) Cy
cybbekTa PO, BepxoBHbin Cya PO n apyrue cyabl obLen opuconkumn, cy bl
apbuTpa kHOM IPUCANKLNN.

KOHCTUTYLUMOHHLIN Cya PO obecneynBaeT peanm3launto npaBa rpakaaH n nx
obbenHeHNN Ha cyaebHyto 3anTy NOCPEACTBOM NPOBEPKN KOHCTUTYLIMOHHOCTM
denepanbHOro 3akoHa UM 3akoHa cybbekTa denepaummn, NPUMEHEHHOTO B KOHKPETHOM
nene, ocyLIecTBAsieMon No nx xanobam Ha HapyLleHNe KOHCTUTYLIMOHHbIX MPaB n
csobogn.

3. Cpean mexxrocygapCTBEHHbIX OPraHoB Mo 3alwmTe npas 1 ceobopn YesnoBeka n
rpa>xgaHnHa Hanbonee BocTpeboBaHHLIM Y POCCUNCKUX FPpaXKaaH SBNsSeTCS
EBponenckuin cypn no npaBamM 4esioBeKa, Kyaa OHWU MoJsy4niv BO3SMOXXHOCTb obpallaTbhcs
c 5 Mad 1998 roga nocne patugunkaumm Poccnnckon ®epgepaymnen KoHBeHUNN 0 3aLumTe



nMpaB 4YesloBeKa N OCHOBHbIX cBoboa. CBOK OeATENbHOCTb OH OCYLLECTBASIET Ha OCHOBE
npuHumna cybcnamapHoOCTn, NoAKA0YasaACb K BONPOCY peasn3aumnm KOHBEHLNOHHbIX
MOJIOXKEHUWN, ABNSAIOWMNXCS COCTAaBHOW YaCTbiO POCCUNCKON NPaBOBOW CUCTEMbI, INLWb B
CMOPHbIX CUTyaLMsaxX NoCse ncyeprnaHnsa BCeX BHYTPUIOCyA4apCTBEHHbLIX CPeacTB
MpPaBoOBOW 3aLUMNTHI.

PepepasibHbIM 3aKOHOM 0 paTUPUKaunm KoOHBEHUNN O 3alluTe npaB YesioBeka u
OCHOBHbIX cBO6O4 NpeayCcMOTPEHO, 4To Poccmnckaa depgepaumsa NnpusHaeT B cuiy
camoro pakTa n 6e3 cneumnasnbHOro corjaalleHns rpncankuno Esponenckoro cyna no
npaBaM 4yenoseka ob6s3aTesIbHON MO BONPOCAaM TONKOBaAHUA N NpUMeHeHns KoOHBEHL NN 1
[MPOTOKOJIOB K HEW B CJlyYae npeanosiaraeMoro HapyweHusa Poccunckon ®epepaunen
3TUX OOroBOPHbIX akTOB. CriegoBaTenbHO, 06A3aTeNbHbIN XapaKTep Ha TeppUTOpUN
CTpaHbl UMEIT N NocTaHoBMeHUA Cyaa, NPUHATBLIE B OTHOLWEHUN Poccmnckonm
denepaunm, HTO HENOCPEACTBEHHO B/INAET Ha YPOBEHb CyaebHON 3alnThI,
OCYLLEeCTBAAEMON POCCUNCKUMU CyOaMN.

4. Ctatbun 7, 8 n 10 Bceobuwien geknapaumm npas 4enoBeka, ctatba 14
Me)xayHapo4HOro nakTa 0 rpa4aHCKNX N NMoJIMTUYECKNX NpaBax N cTaTbs 6
KoHBEHUMM O 3aliMTe npaB YesioBEKa U OCHOBHbIX CBODO yCTaHaB/MBAIOT, YTO BCE
paBHbI Nepen 3aKOHOM 1 CyA0M N 4TO KaXk4blv NMpu onpenesieHnn ero rpakaaHckmnx
npaB n 06s93aHHOCTEN MMEET NPaBo Ha cnpaBeasneoe n Nnybnn4yHoe paszbmpaTenbCcTBO
hena B pa3yMHbI CPOK KOMMETEHTHbIM, HE3aBUCUMbIM 1 BeCNPUCTPACTHbLIM CyA0M,
CO34aHHbIM Ha OCHOBAHMM 3aKOHa. 10 CMbICNY 3TUX MOJIOXKEHMIN NPABO Ka)K4oro Ha
cynebHyto 3aWmnTy NoCpeacTBOM He3aBNCMMOro n becnpucTpacTHOro cyaa,
KOMMeTeHUNA KOTOPOro yCTaHOBJIEHA 3aKOHOM, O3HaYaeT, YTO pacCMOTpPeHue aen
OOJIKHO OCYLLECTBIATLCA 3aKOHHO YCTAHOBJ/IEHHbIM, @ HE NMPOU3BOJIbHO BbIOPaHHbIM
cocTtaBoM cyna. CooTBeTCTBEHHO YacTb 1 cTaTbn 47 KOHCTUTYUUU PO rapaHTUpyeT, 4TOo
HUKTO He MOXXeT ObITb SINLLIEH MPaBa Ha PaCCMOTPEHME ero Aesia B TOM Cyae U TeEM
cyaoben, K NoACyaAHOCTUN KOTOPbIX OHO OTHECEHO 3aKOHOM.

[Ona opraHusaumm cyaonponsBoACTBa BaXKHbIM ABASETCS onpeaesieHne NnoacyaHOCTH
paccMaTpuBaeMbIX [es1 B KaYecTBe cy[a NepBOM MHCTaHUWKW, KOTOpas 3akperJsieHa
npoueccyajibHbIM 3aKOHOAATENbCTBOM. ['paXKgaHCKU npoueccyasbHbI Kogekc PO
yCTaHaBMBaeT NOACYOHOCTb rpa>kgaHCKUX Aesl MUPOBOMY cyabe (CT. 23), pahlOHHOMY
cyay (CT. 24), BOEHHbIM 1 MHbIM Cleunann3npoBaHHbiM cygam (cT. 25), cynam cybbekTos
Poccuinckonm depepaumnu (cT. 26), BepxosHomy Cyny Poccuinckon ®epgepaunn (ct. 27). B
Ka)X[0W U3 3TUX CTaTen NpMBOONTCA NepeYveHb Aen, noasiexawmx pacCMOTPeHUo B
COOTBETCTBYIOLWEM Cye Mo NepBov MHCTaHLUNN.



MoacyaHOCTb aen apbutpa>KHbIM CygaM perjlaMeHTupyeTcsa cTaTben 34 Apbutpa>kHOro
npoueccyanbHOro kogekca P®. lena, noaBeaoMCTBEHHbIE apOUTPaKHbIM CyaaM,
paccMaTpUBalOTCA B NEPBON MHCTaHUUN cygamn cybbekToB Poccmninckon depepaunn,
cyfa no uHTesJIeKTyasibHbIM npaBam Poccunckonm denepaumm n pesepasibHblX
apbunTpa>KHbIX Cy00B OKPYroB.

MpPaBoOBON MHCTUTYT MOACYAHOCTY NO3BOJIAET YCTAHOBUTb KOMMETEHLMI0O KOHKPETHOro
cyna cynebHon cncTeMbl Ha pa3pelleHne KOHKPETHOro Aefla B KaYecTBe cyAa NepBol
WHCTAHLWNM, YTO OKa3blBAE€TCS BECbMA Ba)KHbIM B YC/I0BUAX CyLLIECTBOBAHUS OBYX
napasinesnbHbiX CyaebHbIX cuctem cynebHon BnacTu.

ObbeanHeHne OByX OENCTBYOWMNX BbICLWIMX CyaebHbIX OpraHoB NO3BOJINT UCKJIIOYNUTb HE
TOJIbKO KOHKYPEHL MO CYyA0B ABYX NapanfienbHbiX BeTBeN cyaebHom BaacTu npu
MPUHATUN NOACYOHbIX e, NOCKOJIbKY BCS cyaebHasa cucteMa CTaHeT 3aMblKaTbCA Ha
oaunH BepxosHbin Cyn Poccuinckonm depgepaumm, HO N KOHKYPEHUMIO CyaebHbIX peleHuni
N MOCTaHOBJIEHUI BbICLLUMX CyaebHbIX OpraHoB No BONpocaM rnpaBornpuMeHeHns.

5. B yacTtn 2 ctatbn 47 KoHCTUTYyuun PO rapaHTupyeTcsa npaBo ob6BnHsSEeMoro B
CoBepLlIeHUN NpecTyrnJjeHnsa Ha pacCMOTPEeHMe ero Aena cygoMm C y4acTmeM MPUCaXHblX
3acepaTtenen B cayvasax, npenycMoTpPeEHHbIX efepasibHbIM 3aKOHOM, MpUYeEM
NUCKJI0OYNTENIbHAasA Mepa HakKa3aHUs - CMepTHas Ka3Hb - MOXKET ObITb Ha3Ha4YeHa TOJ/IbKO
npu NpegocTaBieHnn o6BMHSEMOMY MNpaBa Ha pacCMOTPEHME ero aena cyaom C
y4acTueM NpucsaXHbolx 3acepgatenen (4. 2 cT. 20).

3Ha4YeHne KOHCTUTYLMOHHOro Nnpasa 06BMHAEMOro Ha pacCMOTPEHMe ero gesna cyaoMm C
ydacTueM NMpUCsXHbIX 3acefaTesien 3ako4aeTcsa B TOM, YTO npoueccyasibHas popMa
cyna npuUcs>kHbix obecrnedyrBaeT Bonee HafeXXHY 3alunTy npas 1 ceobopn vyesoBeka n
rpakaaHnUHa OT HE3aKOHHOro 1 He0obO0CHOBAHHOI0 O6BMHEHNSA N YIONOBHOIO HaKa3aHus,
yMeHbLlUuaeT pUck cyaebHonm ownbKm 1 npom3BoSIbHOM0 OCYyXAEeHNA NoACY AMMOrO.
DYHKLMNOHUPOBaHME CyZa NPUCSXKHbIX UMeeT BaXKHoe 0bLecTBeHHO-NoAnTNnYecKoe
3HaYyeHue, 3aKJ/oyatoLleecs B NpeAbaB/IEHNN MOBbILWEHHbIX TpeboBaHUN K KayecTBy
npenBapuTenbHOro paccaenosaHna n cyagebHoro pasbmnpartenbcTBa, NnpodeccnmoHannimy
OpraHoB [03HaHMUSA, cflefoBaTenein, NPOKypopoB, aflBOKATOB N cyaen, CObNoaeHNI0 Min
KaK CBOMX NpogeccnoHasbHbiXx 0bsa3aHHOCTEN, Tak u TpeboBaHUN KOHCTUTYLUN PD 1
YyroJIOBHO-MPOL,eCcCyasibHOro 3aKOHO4aTesIbCTBa.

CornacHo ctatbe 1 ®epepanbHoro 3akoHa oT 20.08.2004 Nell3-P3 «O npUCAXKHBbIX
3acepaTtensax pefepaibHbiX Cynos obuien opncankumm B Poccunckon denepaymnm»
pacCMOTpPEeHME YrosIoBHLIX e/l C y4aCTUEM NPUCSXXHbIX 3acefaTenen gegepasbHblX



cynos obwen opncagnkumm nposoamntcsa B BepxosHoMm Cyae PO, BEpXOBHbIX CyAax
pecnybnunk, kpaesblx, 06n1acTHbIX Cyaax, Cyaax ropofos efepasibHOro 3Ha4YeHus,
aBTOHOMHOW 06/1aCTN 1 aBTOHOMHbIX OKPYTOB, OKPY>XXHbIX ((PJIOTCKNUX) BOEHHbIX CyAax.

B cyne npucs»>XHbIX NOJIHOMOYNSA B PELLEHUN BONPOCOB YroJIOBHOIO Aesia pa3aesieHsbl
MeXXAYy KoJIIernenm NnpucsaXHbix 3acegatenen n npoecCcnoHanbHbIM Cyaben
(npencepatenscTBYOWMM). Konnerns npucsa>XXHblxX BbIHOCUT BEPAUKT, T.€. peLleHne no
MocTaBJIEHHbIM Mepea Hen BONMpoCcaM, BKJKYas OCHOBHOW BOMNPOC O BUHOBHOCTH
noAcyanMoro. NMpucs>xHble MOryT BbIHECTU 0OBUHNTENbHbBIA N ONpaBAaTeNbHbIN
BEPAUKT. BbIHOCSH 06BUHUTENbHbLIA BEPOAUKT, KONIJIErns NMPUCAXKHbIX 3acenaTtenen
OTBEYaeT Ha BOMPOC O TOM, 3aCNy>XMBAET NN MOACY AUMbIN CHUCXOXAEHUA nan ocoboro
CHUCXOXXAEHMS.

MNpoueccyanbHas hopMa cya NPUCSXKHbIX COOEPXUT ABONHOM NpoueccyasibHbIN
MeXaHU3M 3alNTbl HEBUHOBHOIO YesloBeKa OT oWNBOK, 0OBUHUTENBLHOIO YKJIOHA
npogeccruoHasibHbIX U HenpodeccnoHanbHbIX cyanen. bnarogaps sToMy MexaHusMy cyn
NPUCSXXHbIX MO CBOEMY MNpPaBoO3alLMTHOMY NOTeHUMany He nmeeT cebe paBHbIX.

OTa hopMa Cyaonpomn3BoaCcTBa 3apekoMeHaoBaNa cebsl MoNoXXMTeNbHO U MOXXET ObITb C
NMOJIHbIM OCHOBAHMEM OTHECEeHa K OOCTMXeHUo cyaebHon pedopMbl.



