Mage nofpund or type unknown

Oba3aTenbCTBa AO/HKHbLI CTPOro cobnoaaTbCs, U B ClyHae X HEUCTONHEHUS UK
HeHaasieXxallero UcnoJiIHeHUs rpa>kAaHcKoe rnpaso BO3JlaraeT Ha O0J/DKHUKA
OTBETCTBEHHOCTb nepepn kpeanTtopoM. OTBETCTBEHHOCTb B FPa4aHCKOM MNpase - 3TO
HebnaronpuaTHbIE ANA O0JDKHUKA UMYLLLECTBEHHbIE NOC/IeACTBUA HECObNoAEeHNSA NM
ob6a3aTenbCTB, AONOJIHUTENbHAsA ero 0643aHHOCTbL. TpeboBaHMe 0 peasbHOM
ncnosHeHun obsasaTenbCTBa OTBETCTBEHHOCThLIO He ABAseTCs, Mbo B 3TOM Criy4ae
DOJDKHUK ByaeT NCNONHATL TO, K YeMy OH y>Ke Bbl1 0653aH.

OTBETCTBEHHOCTb B rpa)XAaHCKOM NpaBe HOCUT UMYLLLeCTBEHHbIN XapakTep, N ee
OCHOBHOW (hOPMON ABNAETCA BO3JIOXKEHNE Ha HEUCNPABHOI0 A0JIKHUKa 0053aHHOCTH
BO3MECTUTb NMPUYNHEHHbIE OPYrON CTOPOHE MMYLLECTBEHHbIE NoTepun - yObITKN.
CornacHo cT. 15 'K nmuo, npaBo KOTOPOro HapyLweHo, MoxXeT TpeboBaTb MOJIHOIO
BO3MeLLleHUs NMPUYNHEHHbIX eMy YObITKOB; 3TO »Xe nNpaBuio NoBTOpeHO B CT. 393 TK.
Opyron oopmMon MMyLLLECTBEHHOMN OTBETCTBEHHOCTHU, LUMPOKO UCMNOJIb3yeMON
3aKOHOLATEeNIbCTBOM U MPU 3aKJl0YEeHUN JOr0BOPOB, ABNseTCa 0693aHHOCTb
HeuncrnpaBHON CTOPOHbI YMNATUTb KPpeanTopy HeYyCTONKY (wTpad, neHn).

pakO4aHCKOe 3aKOHOAATeNbCTBO NpefycMaTpmBaeT U HEKOTOpPbIe gpyrue hopmbl
MMYLLECTBEHHOIr0 BO34ENCTBMA Ha HEUCNPABHOINO A0J/IKHUKA: NPaBo KpeanTopa
O0TKa3aTbCA OT MPUHATUSA NCNOJHEHMSA NO 0693aTeNnbCTBY, €C/IN OHO ABJISETCS
HeHageXalwum, Npaso yaep>XXmnBaTb UMYLLECTBO AO0J/DKHUKA MPUN HEBLINOJIHEHUN UM €ro
OEeHeXHbIX 0643aTeNnbLCTB, NOTEPS BblAAaHHOMO A0JKHMKOM 3afaTKa v Ap. B ookTpuHe
HEeKOTOpble aBTOPbl pacCMaTpPUBAlOT Takme (hOpMbl MMYLLLECTBEHHOIO BO34ENCTBUSA Ha
HencnpaBHOro JO/HDKHUKA Kak C/lyq4an OTBETCTBEHHOCTU; Apyrmne oTMeyarT ux
0cobeHHOCTU, FaBHas N3 KOTOPbIX - NpUMeHeHne Kpeantopom 6e3 obpalleHusa B cyq, u
06beanHAT B rpynny Tak Ha3biBaeMbiX ONepaTMBHbIX CaHKLUMA. MNpuHUMNnanbHbIX
PACXOXXAEHUNIN B 3TUX IOPUONYECKNX KOHCTPYKUMNAX HET: B 060mnx cayyasax pedb nget o
nocnencTemax HapylweHnsa obsasaTensCcTBa, HeBNAronpUATHBLIX ANS OOJDKHUKA.

Hapsagny ¢ TepMMHOM "OTBETCTBEHHOCTL" B 3aKOHOLATe/IbCTBE U JOrOBOPHON NMpakKTuKe
Hepenko ynotpebnsaeTca TepMuH "caHkumnsa". 3T1o bonee wnpokoe noHaTue B MK He
NCNOJIb3yeTCS; OHO MOXKET 03Ha4YaTb COBOKYMHOCTb MPaBOBbIX MNOCAeACTBUN
HecobnogeHNa HOPM MpaBa, OTAESIbHbIE U3 KOTOPbIX OTBETCTBEHHOCTbIO HE ABNAIOTCSA, a
TaK>Xe TOJIbKO HEKOTOpble BUAbl UMYLLECTBEHHOW OTBETCTBEHHOCTM - WWTPadbl U1 NEHN.
970 nocnepHee cnosoynoTpebraeHne BbIs1I0 pacnpocTpaHeHO B A4OrOBOPHOM NpaKTUKe
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npouwibiX 1IET N NMPOAOCJ/IKAET NHOI Aa NMPUMEHATbLCA.

OTBETCTBEHHOCTb - BAXXHENLWNA NHCTUTYT rpaKgaHCKoro rnpasa, NpU3BaHHbIN
obecneymBaTb peryampyoulyto posib npaBa B chepe pbiIHOYHbIX OTHOLLUEHUA W
O[HOBPEMEHHO 3aWMLLaTbh UMYLLLECTBEHHbIE NMpaBa Kak npegnpuHnMaTenen, Tak u
rpakgaH. Obwume npaBuaa No 3ToMy BOoNpocy AaHbl B . 25 K "OTBETCTBEHHOCTb 3a
HapyweHue obazatenscTB". OHM OONONHATCA HOpMaMm YacTu BTopon 'K 06
oTAesNbHbiX 0683aTeNbCTBaX, a TakXXe 3aKOHaMM O A0roBopax (MOCTaBKW, MEPEBO3KU U
Ap.), oTpa>kaLwmMmnm nx ocCobeHHOCTN. boNbLWNHCTBO HOPM O Fpa>kAaHCKO-NMPaBOBOM
OTBETCTBEHHOCTU AUCMNO3NTUBHLI, N B AOrOBOPax CTOPOHbI BNpaBe npejgycMmatpuBaTh
OONONHUTENIbHbIE YC/I0BUSA, KaK MOoBbILLAOWMe, Tak 1 orpaHnyYmBeatoLLme nx
OTBETCTBEHHOCTb.

NWHCTUTYT OTBETCTBEHHOCTU BbIMOJIHAET pAa BaXKHbIX QYyHKUMW. OH Npu3BaH
CTUMYNMPOBaATb HaAseXallee NCNnosiHeHe 0653aTeNbCTB y4aCTHUKaAMM
NMyLLLeCTBEHHOro 0bopoTa - NpeaAnpuHUMaTENAMN U Fpa>KgaHaMu - U, TEM CaMbIM,
CrnocobCcTBOBaTb OOCTUXKEHUID TEX XO3ANCTBEHHbIX N NHbIX Pe3y/ibTaToOB, KOTOpPbIE
npenycMmaTpuBanncb obsa3aTenbCcTBoM. CTUMYNPYOWYO PYHKLUIO BbINOJHAET npexae
BCEro HeyCcToMKa, KOTopas B3bICKMBAETCS HE3aBUCMMO OT Ha/n4ma ybbITKOB BCeacTeme
HapyweHusa obsa3aTenbCcTBa.

Opyron BaxxHoOM hyHKLMEN OTBETCTBEHHOCTU ABNAETCSH 3alMTa UMYLLECTBEHHbIX
WHTEepecoB CTOPOHbI, NOTepreBLWen BCAeACTBME HEUCNONIHEHMA 06A3aTeNbCTBa. 3a Hel
NPU3HaeTCs NpPaBo Ha B3blCKaHWE C HEUCMPABHOI0 A0J/IKHMKA YObITKOB, 4TO BeJeT K
BOCCTAHOBJIEHUNIO HapyLUeHHbIX NpaB. OaHaKo yObITKM A0/IKHbI ObITb AOKa3aHbl, 4TO
HepeaKo Bbi3blBaeT TPYAHOCTU, U 3TO 06 BbACHAET WMPOKOE NCNOJIb30BaHNE B
COBpPEMEHHOMN NPaKTUKe UHCTUTYTa HEeYyCTONKW.

HakoHelU, nMyuileCcTBeHHast OTBETCTBEHHOCTb MMeeT TakXXe MH(PopMaLUMNOHHOe 3Ha4YeHune.
Bo3HMKHOBEHME CriopoB 06 0OTBETCTBEHHOCTU U B3bICKaHME y6bITKOB n HEYCTOEK
CBNAETENBCTBYOT O HaJIN4YNN HEOOCTATKOB B X03ANCTBEHHOW OEATENIbHOCTU U
HeobxoanmMoCcTH MPUNHATNA COOTBETCTBYHOLNX MeP Mo NX YCTPaHEHUIO, a eCJIn HY>XKHO - N
npmeyiedyeHmnd K oTBeTCTBEHHOCTU BUHOBHbIX J1INLL.

[pa>kaaHCKOEe NpaBo, Yy4nTbiBas pa3Hoobpasnme n ocobeHHOCTU peryinpyemsix MM
OTHOLUEHWUI, NPeayCMaTPUBAET pPa3/iIMyHble BUAbl UMYLLECTBEHHON OTBETCTBEHHOCTH,
KOTOpble pa3simyatoTcs: 1) no ycsoBUsSIM BO3HUKHOBEHUS; 2) No cybbekTam
OTBETCTBEHHOCTU; 3) N0 06BEMY OTBETCTBEHHOCTM.



Mo ycnoBusM BO3HUKHOBEHUSA HEO6X0OMMO pa3/inyaTb OTBETCTBEHHOCTb 3a BUHY U
He3aBMCUMO OT HaJIN4YNA BUHLI. B nepBoM ciiy4ae npum OTCYTCTBUN BUHbI, YTO LOJIKHUK
o06s3aH ooKa3aTb, ero OTBETCTBEHHOCTb oTnagaeT. Bo BTOpoM c/iiy4ae LO/IKHUKA
ocBobo)XgaeT OT OTBETCTBEHHOCTU TOJIbKO Hasnmyme onpeaesieHHbIX 06CToATeNbCTB,
KPYr KOTOPbIX OrpaHU4YeH - 3TO HenpeoaosiIMMas cuia uim BuHa KpeauTopa.
OTBETCTBEHHOCTb 6€3 BUHbI MPUHATO NMEHOBaTb 06bEKTUBHON N 6e3BUHOBHOMN
OTBETCTBEHHOCTbIO.

Mo obwemy npaBuly OTBETCTBEHHOCTb B Frpa>kAaHCKOM NMpaBe HacTynaeT Jnlb Npu
HaIN4YnKM BUHbI OOJIKHNKA, KOTOpas npeanosiaraetcs (npestoMmpyeTcs). 9To BaXKHoe
npaBwuo Bblpa>keHo B Nn. 1 n 2 cT. 401 K cnegyowmm obpasom: nmuo, He
ncnonHmellee o06s3aTenbCTBO MO0 MCNOSHMBLLEE ero HeHaaslexalwmm obpasom, HeceT
OTBETCTBEHHOCTb MPUN HaJIM4YUN BUHbI (YMbICS1a NN HEOCTOPOXXHOCTU), KpOMe Cy4aes,
Korga 3akoOHOM uUau OOroBOpPOM NpenyCcMoOTpPeHbl MHble OCHOBAHUA OTBETCTBEHHOCTM.
OTCyTCTBME BMHbI A0Ka3blBaeTCH INLOM, HapyLwmBLWNM 0693aTeNbCTBO.

OpgHako nocnepywouwen Hopmow MK (n. 3 cT. 401) ana obA3aTenbCTB NPU OCYLLLECTBIEHUN
npeanpuHNMaTesIbCKOW AeATEeNbHOCTU NpeayCcMoTpeHbl nHbie, bonee ctporue,
OCHOBaAHMNSA OTBETCTBEHHOCTU. [LOKHUKY-NpeanpuHMMaTento HeobxoamMmo gokasaTb,
YTO HEBO3MOXXHOCTb UCMOJIHEHNSA 0053aTeNbCTBa Co3Aanacb BCNeaCcTBME
HenpeoaosIMMON CUAbI, YTO O3HAa4YaeT YCTaHOBNEHMNE B AAaHHOM c/ly4Yae 06 bEKTUBHOWN
oTBeTCTBEeHHOCTN. O4HAKO AOrOBOPOM UM 3aKOHOM MOXXET bbiTb YCTAaHOBJIEHO MHOE, U
Takoe OTCTYynJIeHne B NMoJib3y BUHOBHOW OTBETCTBEHHOCTU PAOOM 3aKOHOB
npegycMmaTpmuBaeTCs.

Mo cybbekTaM OTBETCTBEHHOCTM HEOOXOANMO pa3nmyaTh A0JIEBYIO, CONMMAAPHYIO U
cybcnaomapHyto oTBETCTBEHHOCTb, KOTOPbLIM NPUCYLLM 3HaYNTENIbHble 0COBEHHOCTN.

[JoneBas OTBETCTBEHHOCTb, KOr4a Kakabln 13 Cy6'beKTOB OoTBETCTBEHHOCTWN OTBEeYaeT B
paBHOVI none, AgnaeTcs obwmm npasnJioMm, 41To Hago CHNTaTb CripaBea/IMBbIM
peweHnemMm, n6o KaXkabl 4O0JIXKEH OTBeYaTb 3a COBCTBEHHbIE AencTBms. OgHaKo Takoe
neneHne oTBeTCTBEHHOCTUN MexXXAy COOO0JIXXHUKaM OOCTUXNMO He BO BCeX CJlyHanX.

Mpn HegennMmocTn NnpegMmeTa obsa3aTenbCTBa, NO COrslalleHno CTOPOH U B
npenyCcMoOTPEHHbIX 3aKOHOM C/ly4asiX, HacTyrnaeT coimaapHas OTBETCTBEHHOCTb, Koraa
Kpeaountop Bnpase TpeboBaTb NCNOJIHEHUA M BO31laraTb OTBETCTBEHHOCTb KaK Ha BCeX
COO0/IKHNKOB COBMECTHO, TaK 1 Ha Ntoboro n3 HUX B 0TAEbHOCTU, MPUTOM, Kak
MOJZIHOCTbIO, TaK U B YacTu gonra (cT. 323 MNK).



ConnpapHasa oTBETCTBEHHOCTb 0ObIYHO yCTaHaBAMBAETCS NMPaBoOM B MHTepecax
npenocTaB/ieHNA KpeguTopy NoBbILLEHHON NPAaBOBOW 3aliUTbl. TaKy OTBETCTBEHHOCTb
HeCcyT y4aCTHUKM NosHOro ToBapuwecTtsa (cT. 75 K), no4epHee n 0CHOBHoOE
X03ancTBeHHble obwecTBa (cT. 105 MK), n1ua, BblgaBWME U MHAOCCMPOBABLUNE LEHHYIO
bymary (cT. 147 I'K), nopy4nTenb N 4oJKHUK (cT. 363 K), nnua, COBMECTHO
npunynHuselune Bpeg (ct. 1080 K), HacnegHunkm no obsazatenscTBamM Hacnegonatens (cCT.
1175 INK). BO3MO>XXHO yCTaHOBJIEHNE COIMAAPHON OTBETCTBEHHOCTU B LOroBope C
MHO>XEeCTBEHHOCTbIO 4O/IKHUKOB.

MoMnMO OoseBbIX N conMaapHbix 0683aTeNbCTB rpakJaHCKOMY NpaBy U3BECTHa eLle
oOHa CUTyauUMnsa C MHOXXECTBEHHOCTbIO 1L, B 06a3aTeNbCTBE, KOTOpasa B intepaType
noJlyvynsia HaMMeHOBAHNE COBMECTHOW OTBETCTBEHHOCTU. Peyb nageT o npsaMbIx
nepeBo3Kax FPY30B N NACCa)KMUPOB, KOTOPbIE BbIMOJIHATCA HECKObKUMMU
nocnenoBaTesIbHbIMU NEPEBO34YMKaAMM MO OJHOMY MEPEBO304YHOMY AOKYMEHTY. B 3TOM
cny4dae 0653aTesIbCTBO UCMOJIHAETCSA HECKOJIbKMMUN COnepeBo3vynkaMmn, o4HAKO
rpy3oBnageney (nacca)kmp) MoXKeT nNpenbasnsaTb TpeboBaHNA - HE3AaBMCMMO OT MecTa U
bopMbl HapyLLleHNa OoroBopa NepeBO3KU - TOJIbKO K KOHEYHOMY, @ MHOrAa TakXe K
Ha4YaJIbLHOMY MepeBo34MKaM, KOTOpbIe NPU YA0BeTBOPeHNn TpeboBaHUs Npon3BoasaT
Mexay coboin CoOoTBETCTBYOLLME B3aUMOPACHEeThl C Y4E€TOM CTEMNEHUN BUHbI Ka)X40ro
conepeBo34MKa.

Mpwn cybcngnapHom oTBETCTBEHHOCTU B 06a3aTenbLCTBE MMeeTcsa oanH (OCHOBHOWN)
OOJIKHUK, 0AHAKO B CUJTy 3aKOHa WX YCJI0BMIA AOroBOpa 3a HEro A0MNOJIHNTENbHO
oTBeYaeT Apyroe (BTopoe) nmuo. TeMm caMmbiM yCUIMBAETCA NpaBoBas 3alimTa
KpeauTopa. HoBoe rpa>kgaHCKoe 3aKoHO4aTesIbCTBO CYLEeCTBEHHO paCclIMpuio chepy
npnMmeHeHuns cy6C|/|,u,|/|apH0|7| OTBETCTBEHHOCTW, YHTO B MHTEPECaxX HaoeXHOCTU
nmyulecTseHHoro oboporTa.

B 'K cooepxuntcs 6onee 15 ctaten o cybcnanapHom oTBETCTBEHHOCTU. B cnny 3akoHa
cybcnagmapHo oTBeyvatoT: nNo oba3aTesibCTBAM Ka3eHHOro npeanpusaTmnsa - Poccunckas
®epepauuns (cT. 115 FK), no obsAzaTenbCcTBaM yypexxgeHus - ero cobcteeHHUK (cT. 120
K), no o6a3aTenbCcTBaM NPOU3BOLACTBEHHOIrO KooNnepaTuea - ero YaeHbl (n. 2 ct. 107
K). Opyrue cnyyvam cybcmpgmnapHon oTBETCTBEHHOCTU NpeaycMaTpuUBatoTCA B CT. 56, 68,
75, 95, 105, 363, 586, 1029 IK.

Ana peannsauum cybCcnanapHom oTBETCTBEHHOCTU KPeAUTOP CHavyana AoJ/HKeH
06paTUTbCS K NepBoOHa4YasibHOMY (OCHOBHOMY) AOJIXKHUKY, U TONIbKO Npu
HeyZloBNeTBOPeHUn ero TpeboBaHUs - K JINLY, HecyllemMy cybCcuanapHyio
OTBETCTBEHHOCTb. 3TO JINLIO MOXXET BbIABUIaTb B CBOIO 3aLLUTY BO3PaKeHMUs, KOTopble



NMEeNINCb Y OCHOBHOIO ZI0J/IKHMKA, @ €CJZIN Ha HEro Bo3/10)KeHa OTBETCTBEHHOCTh, - UMeeT
NpaBo Ha perpeccHoe TpeboBaHME K OCHOBHOMY AOJIKHUKY, €Ca TOT NPOA0/IXKAeT CBOKO
NesATeNbHOCTb.

Mo o6bbemMy OTBETCTBEHHOCTb BbIBaeT NMOsHOM U OrpaHnyYeHHon. Kak npasuso,
BO3MeLleHNe NOHeCeHHbIX BCeACTBUE HEUCNOJTHEHUSA YObITKOB A0JIXKHO ObITb MNOJIHbIM,
3TO CrnpaBenJiIMBo N OTYETJIMBO BbipaXkeHo B pedakuum cT. 15 MK, cornacHo KoTopown
L0, MPaBO KOTOPOro HapyLweHo, MoXeT TpeboBaTb MOJIHOrO BO3MELLEHUSA
NPUYNHEHHbIX eMy YBObITKOB.

OLHaKO MHOrAa onpaBAaHHO UM gake Heobxo4MMO yCTaHOBAEHME NPU HapyLLUEHWN
0643aTe/IbCTB OrpaHNYE€HHOM OTBETCTBEHHOCTU AOJKHMKA. Takas OTBETCTBEHHOCTb
NPUMEHAETCA AeNCTBYOWMM NPaBoOM B ABYX Pa3/INYHbIX MO CBOUM OCHOBAHUSM U
nocnenCcTBMAM C/lyYasix: BO-NEPBbIX, MPU HEUCTMPABHOCTU KpeauTopa, BJNSAIOLLLEN Ha
NCNOJIHEHWE, KOT 4@ PaMKWN OTBETCTBEHHOCTU ONpeaensoTCca CyA0oM, 1, BO-BTOPLIX, Npu
HaJIM4MN HOPMbI 3aKOHa NN AOrTOBOPHOIrO YCI0BUS, KOTOPbIMN pa3Mep OTBETCTBEHHOCTMU
AOJDKHMKA 3apaHee orpaHnyYMBaeTCs onpenesieHHbIM 4eHEe)XHbIM NpeaesioMm.

Ecnun HapyweHune obsa3aTenbCTBa AOJ/IIKHUKOM CBSI3aHO C HEHaA/1eXalMM NoBEeAEHNEM
OPYron CTOPOHbI, BO3HMKAET CUTyaLus, KOTOPYIO rpa)KaaHCKoe rnpaBo MMeHYeT BUHOWN
KpeonTopa (cT. 404 I'K). OHa Bblpa>kaeTcs B HaJIN4YNN €ro BUHbl B HEUCMNOJIHEHUU, a
TaK>Xe B HEMPUHATUN KPegunTopoM Mep MO YMEHbLUEHUIO pa3Mepa NPUYNHEHHbIX eMy
ybbITKOB. B 060MX CyYasax OO0JKHUK MO peleHnto cyaa MoXeT ObiTb YaCTUYHO
0ocB0OOXXOEH OT OTBETCTBEHHOCTU, MPUYEM €€ CHUXKXEHME NMPON3BOANTCSA C YH4ETOM
CTerneHn BMHbI KpeanTopa. Takme cUuTyaunm BO3HUKAKT KakK Mpu UCMOJIHEHUN
OOroBOpHbIX 0683aTeNbCTB, Tak U B 061aCTV AENNKTHOW OTBETCTBEHHOCTU, U UX
MPUHATO NMEHOBAaTb CMELUAaHHOW OTBETCTBEHHOCTbIO.

Cny4Yan orpaHMyeHus oTBETCTBEHHOCTM Mo pa3Mepy 6osee MHOrO4YUCAEHHbI U MOTYT
ObITb NpefyCMOTPEeHbl KakK 3aKOHOA4AaTes/IbCTBOM (OrpaHMYeHHas OTBETCTBEHHOCTb
nepeso34uKa), Tak U LOroBOPOM, coaep Kallmm, Hanpumep, ycnosne ob
NCKIOYUTESIbHON HEeYCTOMKeE.



