Mage nofpund or type unknown

ALBOKATCKas OeATEeNbHOCTb - 3TO KBaJIM(PUUMPOBAHHAA lopuandeckas rnomollb,
OKa3blBaeMas Ha NpogecCcnoHasibHOM OCHOBE JIULLaMU, MOJTYHMBLUMMK CTAaTyC agBoKaTa,
PU3NYECKNM 1 IOPNONYECKNM NnLaM (OOBepUTENSaM) B Lensx 3awmnTbl X npas, ceoboa un
WHTEpPEeCOoB, a Takxe obecneyvyeHns AoCTyna K NpaBocyamnto. AoBOKATCKasa AeATesIbHOCTb
He ABNaeTCa nNpeanpuHUMATENbCKON. A0BOKATOM SAABNIAETCA NMLO, MOoSy4YmBLUee cTaTycC
afBoOKaTa M NpaBO OCYLWEeCTBAATb a4BOKATCKYO AEATENIbHOCTb. AABOKAT - HE3AaBUCUMBbIN
COBETHMK MO NpaBoBbIM BonpocaM. OH He BrpaBe 3aHUMaTbCA APYron onjavynBaemMon
0eAaTesIbHOCTbIO, 3@ NCKJIIDYEHNEM Hay4YHOW, NpernoaaBaTesibCKON U MHOWN TBOPYECKOWN
neAaTesIbHOCTM.

B cooTtBeTCcTBMM C 4. 1 CT. 45 KoHCTUTYyumm Poccmnimnckom depgepaumnm rocyaapcTeo
rapaHTUpyeT 3alnTy NpaeB 4YesoBeKa N rpakgaaHnHa B Poccunckon depepaunn. B
OPYron KOHCTUTYLMNOHHOW HOopMe (CT. 46) yCTaHaB/IMBAKOTCA FrapaHTUN Ha cynebHyto
3aWwmnTy NpaB u ceobon rpakaaHuHa. YronoBHO-NpoueccyaslbHbIM 3aKOHO4ATEIbCTBOM
3TN KOHCTUTYLMOHHbIE MPUHLUMbI BOMJIOLWEHbI B paae HOPM Yrosl0BHO-MpoLueccyasibHOro
Kogekca P®, B KOTOPbIX OCHOBHas poJib B 3alUMTe rpa>kgaH, B TOM 4yucie Ha becnnaTHom
0N rpaxgaH ocHoBe, B gocynebHom n cynebHom yrosoBHOM npouecce oTBOAUTCSA
aZBoKaType.

MpaBoBas npupoda Ntoboi aaBoKaTypbl BoobLLE OTpa)kaeTcsa B ee ohuLNa/IbHOM
cTaTyce: 3TO He3aBUCMMas, HerocylapCTBEeHHAas, HeKoMmMep4yeckas, 0obpoBosibHas
opraHusaums KBaJMpULNPOBAHHbLIX IOPUCTOB, CO3AaHHAsA OJ1S OKa3aHWs opuandeckon
MOMOLLIN BCEM, KTO B HEWN HY)XaeTcs.

ApQBoKaTypa C/Y>XUT Ba)XHbIM MHCTPYMEHTOM yKpenseHns obpaTHoM cBA3M OT obuiecTBa
K rocynapcTBy. B cBs3n ¢ 3TUM Heob6X0AUMO paclUMPATbL CaMOCTOSATENIbHOCTb, NpaBa u
OTBETCTBEHHOCTb aABoOKaTypbl. Cenyac KOMNeTEeHLUNS OpraHoB rocy4apCTBEHHOI 0O
yrpaB/eHNs NO PYKOBOACTBY aBOKATYpPOW CyLLECTBEHHO orpaHn4YeHbl. ICKtoYeHbl
NOJIHOMOYMS OTHYUCAATb U UCKII0YaATb aJBOKATOB N3 KOJIJIErMN, OTMEHSTh
NoCTaHOBJIeHNSA Npe3nanyMa ob oTKase B NpneMe B KOJIJIermio, a Takxe 06 NCKIYeHnn
N3 KOMJIerun, OTMeHsTb pelleHus Obuiero cobpaHns Konnernm n NocTaHOB/IEHUS
npesvanyma, yTBep>XaaTb BHOBb M30OpaHHbIX NpeacegaTens n 3aMecTuTenemn
npeacenatens npesmanyMma Konnermm n ap. OgHako Hapsay C 3TUM BCE LEHTPaJibHbIE U
MECTHbIE€ OpraHbl YrpaBaeHUs lCTULNEN BNpaBe U3gaBaTb UHCTPYKLMX MO BONpoOCcam
NeaTeNbHOCTMN afBOKATYypbl, yCTaHaBAMBaTb NOPSA0K OKa3aHWUS afBoKaTaMu
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IOpVI,EI,VI‘-IeCKOVI MOMOLLI, MOPAAOK OrJjiaThbl TPyAda aABOKaTOB 1 NMOPAOOK OpraHun3aunn m
npoxoxxnoeHumd CTaXXunpoBkKn JinLaMun, XXeJsiatowmnmMmn ObITb MPUHATLIMU B KOJIJ1ET NIO.

MoHaTHe aABOKaTypbl

B cooTBeTCcTBUM C 4 A CT. 3 PenepanbHoro 3akoHa P® ot 31 mas 2002 r. Ne 63-P3 «06
a[BOKATCKOW OeATeNbHOCTU U afBoKaType B Poccmnckon denepaumm» (ganee - 3akKoH
06 agBoKaType uam 3aKoH 00 afBOKATCKOW AesATesIbHOCTN), KOTOPbIA BCTYNW B cuny € 1
nona 2002 r., agBoKaTypomn nNpm3HaeTcsa NnpodeccnoHasibHoe coobLecTBO aABOKATOB,
ABnSAoLLIeeCs MHCTUTYTOM rpakaaHckoro obuiecTsa, He BXxoasliee B CUCTEMY OPraHoB
rocyfapCTBEHHON BN1AaCTU U OPraHOB MeCTHOro camoynpasJsieHns. Takaa TpaKTOBKa,
NpUHATaa 3akoHOM, 1 BygeT ABAATLCA opuLManbHbIM onpeneneHmnem.

OOHaKo B Halle BpeMs CyLEeCTBYEeT MHOXXECTBO Hay4YHON, nybamumctmnyeckon,

XY LOXXECTBEHHON NUTepaTypbl, rae TakXe NPUMEHSAITCA NOHATUSA «afBoKaTypa»,
«a[lBOKaT», «a[lBOKATCKaa AeaATeNIbHOCTb». He BCe OHU coBNadatoT C onpenesieHnsmu,
OaHHbIMU B 3aKOHe. B cBA3U C 3TM BO3HUKaeT HeobX0AMMOCTb OCTAaHOBUTLCS Ha
HEeKOTOpbIX U3 HUX ANa 6osiee NpPaBUILHOIO N TOYHONO MOHUMAaHNA OPULNANBHON
TPAKTOBKM N NMPUMEHEHUNSA ee B NMPakKTU4eCKon 0eAaTeNbHOCTU.

Tak, corsacHo cnoBapto «agBokaTypa B P® - 3To nobpososibHoe ob6beanHeHne nuy,
3aHMMAalOWKMXCA aABOKATCKON AeATesIbHOCTbho». Takoe onpenesieHne C/INWLKOM CY>KeHO.
B HEM He y4TeHbl BaXkHenwmne ocobeHHOCTN aABOKaTypbl: TO, YTO OHa ABAAETCSH
WHCTUTYTOM rpa>kaaHCKoro obuiectsa, U To, 4TO OHa HE BXOOUT B CUCTEMY OpPraHOB
rocynapCTBEHHON BNACTM M OPraHOB MEeCTHOro camoynpasfieHns. Takoe HeCooTBETCTBME
0b6bACHAETCA TeM, 4TO 3TOT CJI0OBapb U34aBaJsiCa B COOTBETCTBUN C paHee
nencTteoBasLluM MNMonoxxeHnem o6 agsokaType PCOCP, B KOTOPOM afBoKaTypa He
oTAensnacb oT rocyaapcTea, co3faBasiaCb M KOHTPOJIMPOBasaCb NUM.

O4yeHb Ba)KHYIO (PyHKLMIO B 3aKpernsieHnn ctaTtyca ntoboro opraHa, ohopmiaeHnn
onpenesieHNsa TOro Win MHOIro roCcyfapCTBEHHOINO NAN 06LLeCTBEHHOI0 MHCTUTYTa HeCyT
B cebe ycTaHaB/IMBaeMble B 3aKOHOAATENIbCTBE 3a4a4n TON NN NHOW CTPYKTYPHbI.
OOHaKo B HblHeLWHeM 3akoHe 06 afiBOKaType KOHKPETHO BblAe/IEeHHOWN HOPMbI,
onpepensioLlen 3agavyn UMeHHO aaBOKaTypbl, HeT.

B cooTBeTCTBUM XKe COo CT. 1 paHee gencTBoBaBLUero (40 NpMHATKUA 3akoHa 06
aaBokaType) NMNonoxeHns o6 agsokaType PCOCP, yTBepxaeHHOro 3akoHom PCOCP ot 20
Hos6psa 1980 r., OCHOBHOW 3a4a4yen afiBOKaTYypPbl ABNSAJIOCb OKa3aHWe 1opuanyeckomn
MoMoOLLW rpa>kgaHaM 1 opraHm3aumsaM. Kak ycmaTpumBanocb 13 MosoxeHns, agBokaTypa,
KpoMe TOro, A0JiKHa bblfla CoOoencTBOBaTb OXPaHe NpaB U 3aKOHHbIX MHTEPECOB



rpaXkZiaH 1 opraHn3aLuni, a TakXKe oCyLLeCTBIeHNI0 MPaBoCyans, YTo, HECOMHEHHO,
Haflarasio Ha afBOKATypy B onpeneneHHon cTeneHn rocyaapcTBeHHble 06583aHHOCTUN U B
KaKoW-TO CTeNneHn nepenJsieTanoch C 3aJa4aMn NPaBoOOXPaHNTESIbHbIX OPraHoB.

PaHee, Kak 1 cenyac, B CoO3aHNN afBOKaTypPbl Ha A0OPOBOJIbLHOW NPOodeCcCoHaIbHON
OCHOBE y4aCTBOBaJIN CaMW afBOKaTbl, OAHAKO 0OLLECTBEHHOW OpraHn3aunen 3ToT
WHCTUTYT He Npu3HaBaCcs.

B To >Xe BpeMsd, HeCMOTpPS Ha TO, 4TO AEATENIbHOCTb afABOKATYpPbl, KakK CHUTAOT
HeKoTOopble, LEeJINKOM U MOJIHOCTLIO Bblsla Nog4YnHeHa 06Cy>KMBAHMIO
MpPaBOOXPaHUTENIbHON CUCTEMbI FOCYyAapCTBa, CaMW aABOKaTbl He cYMTanun cebs
«II0ObMUN FOCYyAapeBbIMN», @ OTHOCUIN CBOE 0bObegNHEHME K CTPYKTYpPaM rpa>KgaHcKoro
obuwiecTBa, He NOAYNHEHHbLIM HUKAKOM roCcyfapCTBEHHOW B/laCTU. XOTH, KaK yKa3aHo
BblLe, 06 3TOM B NpeXXHeM 3akKoHoAaTeNbCcTBe 06 aABOKaType N He YNOMUHAOCh.

N3BecCcTHbIN poccnnckmnin opucT J1.E. Bnagnmmpos, cCbiylasaCb Ha CpeaHEeBEeKOBbIX
IOPUCTOB, CYNTA alBOKAaTOB BOMHaMN NpaBa. «ALBOKAT CTOUT Ha CTpa)Ke YaCTHbIX
NHTepecoB. ECTb XXN3Hb rocyfapcTBa, XU3Hb 0bLLEeCTBa U XU3Hb JINYHASA - OTAEIbHOIro
yesnogeka. [NPUHATO ecnn He AyMaTb, TO TOBOPUTb, YTO NOC/IEAHAS MO CBOEMY 3HAYEHUIO
ecTb 6yaTo 66l BTOpOCTENEHHOE ABNIeHMe. HO 3TOT XOAA4YUN B3r 14 HE TOJIbKO He
npasueH, OH gake nuuemMepeH. JInyHas Xu3Hb Jio4en eCTb aTOM XU3HU U
rocyfapCTBeHHON, 1 obiecTBeHHON. TONIbKO NMosiHas ee ob6ecnev4eHHOCTb OT PU3NYECKUX
30/1 1 4YesI0Be4eCKOoro npon3sosia BO BCEX €ro NposiBeHNAX AaeT TBepAYyl0 OCHOBY
obwexnTuio. JaBHULWHAS Tpaguuns Hawen HTeNIMreHun npeanucsiBasia scerga
rHyLWaTbCA NPON3BOJa aAMUHUCTPATUBHOIO...».

B noHnmaHun J1.E. BnagummnpoBa (a C HAM HUKTO N HE CNOPUT) 0B EeCTBEHHbLIE NHTEPECHI
afBOKaTa NPOSABNSAITCHA HE HENOCPEACTBEHHO B CNIy)KEHUWN, HanpuMmep, B KakoM-nmbo
06LWecTBEHHOM UHCTUTYTE, HE B IOPUANYECKON 3alunTe ero, a onocpeaoBaHHoO - B
3aWmMTe OT NPOM3BOJIa YENOBEKA, €ro JINYHOM XN3HN, npeacTasasowen cobon «<atom»
rocypapcTtea u obwiecTsa.

MpaBaa, C Tex Nop coaep>xaHme n opmMbl paboTbl B pPOCCUMNCKON aBOKaType
npeTepnenm HeKOTopble U3MEHEHUS: aflBOKaTypa CTajsla NoA/IMHHON 3alWUTHULEN He
TOJIbKO YaCTHbIX MHTEPECOB OTAEJIbHbIX JINL, HO BO MHOIMMX C/ly4asaX N npencraButTenemM
obuwecTBa, 3aWMNTHUKOM 06 EeCTBEHHbIX MHTEPECOB KakK TakKoBbIX. B nocneaHee Bpems
AKLeHTbl B eATeNbHOCTM aABOKaTypbl CMECTUINCL B CTOPOHY 3aWnTbl BusHeca v
npeonpuHMMaTeNnbCTBa, YaCTHOM COBCTBEHHOCTM 1 YaCTHOr O rNpasBa Kak Hanbonee
neneemMbix obWecTBOM chep, HanpaB/EHHbLIX Ha Moslyd4eHne bnar ansa naen, n B To Xxe



BpeMsA KaK Hanbonee YA3BUMbIX U 6e33alWNTHbIX OT npon3ssBoJia U3BHE N MPeCTyMNHbIX
nocAraTesibCTB.

Yepes 3awmTy 3TUX chep HblHELLIHME afiBOKaTbl, TakuM obpa3om, onocpefoBaHHO
3alWMNLLAT YaCTHbLIN NHTepeC OTAEeNbHOro Yyenoseka (CObCTBEHHMKA KOHKPETHOr 0O
MMyLLEeCcTBa, YaCTHOro npeanpuaTtus (akynmoHepa, y4acTHUKaA, ToBapuwa), paboTHUKa
KOMMEPYECKON CTPYKTYpPbl, HEONPEeAEesIEHHbIN KPYT UL, UMEKLWNX MaTeEPUaIbHYIO Nan
MOpPaJibHYIO NOJb3y OT AEATESIbHOCTU TOWN U MHOW KOMMEPYECKOW CTPYKTYpPHbI).

3aKn4yeHue

ALBOKATCKas OeATEeNbHOCTb - 3TO 4eATes/IbHOCTb MO peasn3aunm rapaHTUPOBaAHHOWN
KoHcTuTyumen PO nybam4yHO 3Ha4YMMON (pyHKUMN NO 3alMTe 3aKOHHbIX NpaB n
WHTEepeCcoB rpakgaH n nx obbeanHeHnin. OQHaKoO HECMOTPS Ha TO, 4TO afgBOKaTypa
BbICTYNAeT, Npexxae BCero, Kak onpeaeneHHbin obuwecTBeHHbIN N NOJINTUYECKNIA
WHCTUTYT rpa>kaaHCcKoro obuiectBa, agBoOKaTCKasa OeATENIbHOCTb NOPOXXAAET U LeNbIN
KOMMJIEKC MMYLLECTBEHHbIX OTHOLLUEHUN, HY>XOaoLWMXCA B 0COOOM NMpaBoOBOM
perynmpoBaHun. AABOKaTCKas AesATesIbHOCTb, Byay4n SKOHOMUYECKON OEeATENbHOCTLIO,
no obuwemy npasuiy, oCyLLECTBAETCA Ha OCHOBAHWW COrlalleHns, NCMOJIHEHNE
KOTOporo obycnasnmBaeT BbIMaaTy afBOKaTCKOro roHopapa. C 3TON TOYKN 3peHns
Hanoroob6no)xeHne afBOKaTCKOW AeATENbHOCTU BbICTYMaeT KakK 3aKOHOMepHoe
rnocsencTeme Tex MMyLLLeCTBEHHbIX OTHOLWEHWW, KOTOpPbIe CBSA3aHbl C peann3aunm rnpasa
Ka)X4oro rpaxgaHnHa Ha KBasImPULNPOBAHHYIO IOPUANYHECKYIO NMOMOLLb.

AZBOKaTypa - 3TO Ba)XHENLW A NpaBoOBON MHCTUTYT Nt060ro rocygapcTBa, CTOSLWLNIA Ha
3alUMTe OCHOBOMOJIarawWmx NpaB rpaxgaH n nx obveanHeHuin. OT TOro, HaCKOJIbKO OHa
CUbHa, OpraHn3oBaHHa, 3aKOHOA4ATeNIbHO 3allMULLEHA, B 3HAYNUTENIbHOM CTENEeHN
3aBUCUT YBEPEHHOCTb KaXkA0ro rpa>kaaHnHa B cBoeM 61aronosyymm, B ycrnexe
npeanpuHUMaTenbCcTBa. B Poccun e npn Hanuymm TpaanLMoHHOro NpaBoBOro
HUIMIM3Ma OTHOLLEHME K aflBOKaType N afiBOKaTy 6b1s10 1 mMogyac ocTaeTcsa B
ornpeneneHHon cTteneHn HeraTUBHLIM, 0COHEHHO CO CTOPOHbLI MPAaBOOXPAHNTENbHbIX
opraHoB. AABOKaT 4acTO BOCMPUHMUMAETCS KaK JINLO, 3allmLiatollee NpecTynHuKa uam
HenpaBoe Aeno npeanpuHMMaTens. Mexxay TeM rnaBHOe NpefHa3sHayYeHne aaBoKaTypbl
KaK SIBJIEHUS COCTOUT B OKa3aHUM BbICOKOCOLIMAIbHO 3HAa4YNMbIX IOPUANYECKUX YCYyT
BCeMy 06LLECTBY M €ro YJjeHaM B 3aliMTe npas U cBobof rpa>kaaHMHa U I0PUANYECKMX
nny,. AgBOKaT 3allMLLaeT 3aKOH OT NPOM3BOJIa, @ MO3TOMY AEeATENIbHOCTbL afBoOKaTa
OTBeYaeT Kak MHTepecaM KOHKPETHOIro rpa)KgaHuWHa WA opraHm3aummn, Tak n nybamvHo-



MpaBOBbIM MHTEpecaM rocygapcTea n obuwecTtBa. B nocnenHee BpeMs 3To MHOrue
OCO3HaJ/In, N OTHOLLEHME K aABOKaType B obecTBe XO0Ta U MeaIeHHO, HO MEHSEeTCH.
MpecTn>XX npodeccun agBoKaTa pacTeT.

AnBoKaTypa nNpencTaBnseT cobonl 4OCTAaTOYHO CJI0XKHYHO COLIMAIbHYO CUCTEMY, KaK Mo
XapaKTepy BbINOJIHAEMbIX 3aa4, Tak 1 No opMaM 1 Buaam obpasyolnx CTPYKTyp, No
B3aUMOOTHOLLUEHMSM C NPAaBOOXPAHUTENbHLIMU OPraHaMn U KJIMeHTaMu, LUIMPOKOMY MOJTo
NesATenbHOCTWN, 0COBEHHOCTSIM MPaBOBOro N 3TUYECKOro PEeryJinpoBaHus.
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