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ApBokaT (oT naT. Advocates - npusBaHHbIN; aHr . lawyer, barrister, advocate) - ropucT,
OKa3blBaKOLWMA NMpodeCcCnoHa ibHY0 NMPaBoBYO MOMOLLb NOCPEACTBOM KOHCYJ/IbTaUun,
pekoMeHOauunn, 3awmTbl 06BMHAEMOro Ha BCeX CTaausax CeacTBuUs U cyaa,
npencTaBAeHNS NHTEPECOB NOTeprneBLnX 1 T. 4.

B lpeBHeM PumMe afiBOKaTaMu Ha3bliBaN POACTBEHHUKOB U OPY3€EN TAXKYLLErocs,
KOTOPbIX OH NPOCKJT CONPOBOXXAATb €ro B cyq. Bo BpemeHa PuUMcKon nmnepum atum
TEPMUHOM CTann obo3HavYaTb CyaebHbIX 3alLUMTHNKOB.

B EBpone, Kak B HayKe, Tak 1 B 3anaZiHOEBPONENCKNX A3blKaX, C TEPMUHOM
«a[lBOKaTypa» coegUHSAEeTCA NMoHATNE OeATe/IbHOCTU, OTJINYHOMN OT OeATesIbHOCTU
MOBEPEHHbIX, 4TO NogpasyMmeBaeT PYHKLNOHNPOBaHME cneumanbHOro CoCcsioBus
npodeccnoHasibHbIX OPUCTOB.

B pyCCKOM pa3roBOpHOM f3blke TepMUH «afBOKaTypa» CTaJl 03Ha4YaTb C cepeaunHbl XIX
BeKa npogeccuio agBoKaToB, OT/INYAOLWMNXCH OT OKa3blBalOWMX OPULANYECKYIO MOMOLLb
MOBEPEHHbIX, KOTOPbIE MOTYT U He BbITb OPUCTaMun. Tak)Ke TEPMUHOM «afBoKaTypa»
o6o3Ha4anocb ob6beAnHEHNE aABOKATOB B KaKy-IMbO CTPYKTYpY.

B coBeTCcKuUIA nepnop 3TOT TEPMUH CcTas 0b6o3HavYaTb LOPUCTOB-NPOGECCNOHASIOB,
06beAIVHEHHbIX B KOJIIEr M A9 0KAa3aHUSA IOPULNYECKON NMOMOLWN (PU3NYECKUM U
lopUaANYECKUM NNLaM (pa3bsaCcHEeHME NMPaBoOBbIX BOMPOCOB, COCTaB/IeHne J0roBOpPoOB,
»Kanob, NpenCcTaBUTENbCTBO B CyAe U T. M.), Tak Kak KOJIIerMn aiBOKaToB SBJISJINCH
NPaKTUYECKN € AVHCTBEHHOW hopMOoi 06 beaAnHEHWS UL, OKA3bIBAOLWNX IOPUANYECKYIO
NMOMOLLIb Ha NPOdEeCCMOHANIbHOW OCHOBE.

B coBpeMeHHON HayKe BOIbLUNHCTBO YYEHHbIX, 3aHMMaloLWNXCA NCCIe0BaHUSAMN B
obnacTn agBoOKaTypbl M aBOKATCKOW AeATENIbHOCTU, CXOOUTCA BO MHEHUN, 4TO
aJBOKATCKOWN AeATes/IbHOCThIO AB/ISeTCA lopngmnyeckas nomMoLlb, oka3biBaemMas Ha
npogeccruoHasibHON OCHOBE (PU3NYECKUM U IOPUANYECKMM JINLaM nyTeM nNpaBoBOro
KOHCYJIbTUPOBAHNSA, OpraHmn3aumnm 3aWwmnTbl Wav nNpeacTtaBuTesibCTBa MHTEPECOB B
KOHCTUTYLUNOHHOM, rpa>KgaHCKoM, apbutpa>kHOM, aAMUHUCTPATUBHOM U YIrOJIOBHOM
CYy4ONpon3BOACTBE; NMpenocTaBsieHNs NHbIX BUOOB IOPUANYECKON NOMOLLN B
COOTBETCTBUU C 3aKOHOAATesIbCTBOM Poccuimnckonm depepauymn.


https://www.evkova.org/#evkova

ApBoKaTypa U ee 3HaueHue.

Moo anBOKaTypOW NPUHATO NOHMMaTb COBOKYMHOCTb IOPUCTOB-NPOdecCcnoHanos,
obbeVHEHHbIX B aBOKATCKUX NanaTax cybbekToB Poccunckon degepaumm n MMerLLmnx
3aja4vyen oKasaHue puanyeckon NnoMowm MUsn4ecKnM 1 IPULNYeCKNUM nmuam,
BKJIOYAlOLWYO B cebs y4acTme B pas/inyHbIX BUAAX CYLONPON3BOACTBA, Pa3bACHEHME
NMpaBOBbIX BOMPOCOB, NOAMOTOBKY HOPUONYECKUX AOKYMEHTOB (3asaBNeHnN, xasob,
0OroBopoB M T. .).

OYHKUMOHMPOBaHNE aABOKaTYypbl ABAAETCA OCHOBHbIM cnocobom obecneveHuns
nono)xeHus cT. 48 KoHCTUTyuum PO, yacTb 1 KoTopon rnacut: «Kaxgomy
rapaHTUpyeTCsa npaBo Ha NoJsly4yeHne KBaimpuumpoBaHHON IOPUANYECKON MOMOLLN».

MOCKONbKY KOMINErnm afiBoOKaToB ABSINCE NMPaKTUYECKN eaUHCTBEHHO hopMoi
obbegnHeHMA L, OKa3bIBaOWMX MPOodhecCnoHabHY0 lPUANYECKYO MOMOLLb,
afBOKATypa KakK MHCTUTYT OTOXAECTBAAETCA UMEHHO C HUMWN.

31 masg 2002 r. NMpe3ngeHT PO B.B. NyTnH nognucan ®enepanbHbin 3aKOH «0O6
a[0BOKATCKOWN OeATeNbHOCTU U afiBoKaType B Poccmnckonm degepaumm», KOTOPbIN
BCTynun B gencteme ¢ 1 nonda 2002 r., 3a NCKJIIOYEHNEM OTAENIbHbIX NOJI0OXKEHWUNA,
KOTOpble BCTynatT B cuny ¢ 1 auBapsa 2007 roaa.

B HacTosLEee BpeMsa aKkTUBHO pedopMmnpyeTCca AesATeslbHOCTb POCCUNCKOM aBOKaTypbl B
COOTBETCTBUN C MPUHATLIM 3aKOHOM.

HaHHbIN 3aKOH 6bl1 NPUHAT B X04e ocyliecTBaeHnsa cyaebHom pedopmbl B POCCMINCKON
depepaunn n npussaH obecneynTb NpaBOBOE perynpoBaHne BONpPoOCOB AeATEeNbHOCTHU
afBOKaTypbl, B3aUMMOLENCTBME OPraHOB aflBOKATCKOro caMoynpasJsieHuns ¢
rocyaapCTBEHHbIMU OpraHamMm, AOJXKHOCTHBLIMU NLAMN U FpaKaaHaMmu. Kpome Toro,
3aKOH rapaHTMpyeT He3aBUCMMOCTb aBOKaTOB KakK NpoecCnoHaNbHbIX,
HeKoMMep4yeckux opraHmsaumm (cT. 1, 3, 29, 31 n ap.).

OTo onpepesieHne NoaYepKMBaAET CaMOCTOATENbHOCTb aABOKATCKMX 0O beANHEHUNIA, UX
HEe3aBMCUMMOCTb OT OPraHOB rOCyAapCTBEHHOr 0 yrpaBieHuns. NpaBoBble OCHOBBI
B3aUMOAENCTBUA aiBOKATYpPbl C OpraHamMum rocy4apCTBEHHOM BAACTU - 3TO OAUH U3
KOHLIeNTYa lbHbIX BOMPOCOB, OTBET Ha KOTOPbLIN onpeaenseT B 3Ha4YNTENIbHON Mepe
NpPaBOBOW CTaTyC aflBOKaTypbl, €6 MeCcTo B CUCTEME roCyAapCTBEHHbIX U 0OLLLECTBEHHbIX
WHCTUTYTOB.



YKa3aHne Ha HEKOMMEPYECKMIN XxapaKTep 03Ha4YaeT, YTO aiBOKATypa HE CTaBUT LESbIo
n3snedeHns npmboinn. FoHopapsbl, MOCTyMNatoWmMe B KOJIJIEFNIO 32 OKa3aHWe NpaBoOBOW
NOMOLLM afBOKATaMWN, UCNOJb3YIOTCS ANA OMN1aThl UX TPYAa, COAEPXXaHUSA TEXHUYECKOro
annapaTa, X039ACTBEHHO-KAHLENIIPCKUE Pacxoibl, @ TakXXe A1 OTYUC/IEHUI B
CTpaxoBble N NeHCUOHHbIEe (POHAbI.

Llenbto npuHAaTHMA PegepanbHoro 3akoHa «Ob agBoKaTCKOW AeATENbHOCTU U aflBOKaType
B Poccunckon depepaunm» aBasnacb HeobxoaMMOCTb paCLUMPEHUS MPaBOBbIX U
OpraHM3auUMOHHbIX BO3MOXXHOCTEW aZlBOKATOB MO OKAa3aHUIO KBAaNNPULMPOBAHHON
topnanNyeckom noMoLm PUsnYecKnum n rpnanv4ecknm nmuam. HoBbIn 3aKOH y4en peanuu
cerofHsWHero AHA, U3MeHeHus, npoucwelune B obuiecTse n rocygapcTsee 3a
ONUTesIbHbIN Nepunog BpeMeHu, npoweawmn nocae npuHAaTua NonoxeHnsa ob
agnBokaType PCOCP 1980 r., KoTopoe npu3BaHo yTpaTuswmm cnny. OcobeHHo BenmnKa
pPOJiIb HOBOIO 3aKOHa B CBA3U C HOBOW POJIbIO N PYHKUMAMM afiBOKaTa M agBoOKaTypbl
nocne npuHaTna B 2001 r. YrosoBHO-NpoueccyasbHOro kogekca Poccnmnckon
depnepauynn.

MpuHATUe ®enepasbHOro 3akoHa «O6 aBOKaTCKON AeATesIbHOCTU U afiBOKaType B
Poccninckon depepaumnn» O0JXKHO BbIBECTU HA HOBbIW, Bosiee KBaNUMULNPOBAHHbBIN U
CaMOCTOSITesIbHbIA YPOBEHb POCCUNCKYIO afBOKaTYypYy.

ALBOKAT, NOJNIb3YACb FapaHTUAMMN HE3ABUCUMOCTU N HEMPUKOCHOBEHHOCTU, MOXKEeT be3
ornaceHnd ocywecTBJidTb OpUaonN4eCKyto nomMoLlb, 6yn,yL|v| yBEPEHHbLIM B 3alLlnUTE ceba n
CBOEN CEMbU U HeOonyCctTtMMOCTU OKa3aHUA Ha Hero gaBJieHnd CO CTOPOHbI TPETbUX JINL.

MNepexopn aABoOKaTypbl Ha HOBbIA MPOECCNOHANIbHBLIA YPOBEHb A0JIXKEH BOCMONHUTL
HeAOCTaTOK KBa/IMPULMPOBAHHOW IOPUANYECKON NOMOLLM FPpakaaHaM 1 IopUaAnYeCcKum
nnuam rno obecneyeHunto nx npas, cB060A U 3aKOHHbIX NHTEPECOB.

MO3NTUBHBIM ABNSETCA TO, HTO 3aKOHOM YCTAHOBJIEHO MOJIOXXEHNE O NMPUHATUN
Bcepoccuncknm cbes3nom agBokaToB Kogekca npodeccnoHalbHOM 3TUKK afaBokKaTa. U
3TO y>Xe npowusowsio. 31 aHBapsa 2003 roga agBokaThl Poccunckon ®enepauynn, B
pa3BuTue TpeboBaHMN, NpefyCMOTPEHHbIX CTaTben 7 PepepasibHOro 3akoHa «06
aJBOKATCKOWN AeATesIbHOCTU N afiBoOKaType B PDO», B uenax nognep>xxaHma mexxay cobonm
npogeccruoHasbHOM 4eCTU U CO3HaHNA HPAaBCTBEHHOW OTBETCTBEHHOCTU nepen
obuwecTBoM, pa3BmBas TpaanuLMM POCCUNCKON NPUCAXXHOW aABOKATYypbl, MPUHNMAIOT
«Kopekc npoheCcCcnoHaibHOM 3TUKN afBOKaTa».

Peannsauna pyHKLNM OKa3aHUA I'OpI/ID,VI‘-IeCKO|7| MnoMoLLUM PU3NYECKNM N IPpUaN4YeCcKnm
anuaM npakKTun4eckn oCcyLlecTBidaeTCca He aﬂ,BOKaTypOVI, a KOHKpPEeTHbIMW aBOKaTaMun



nnbo napTHepamMm agBoKaTCKkux 6topo.

B cooTBeTcTBUM C MNMonoxeHnem ob agsokaType B PCOCP agBokaTaMm cCHUTaNUCh
rpa>xgaHe Poccuu, nmetowme Bbicllee opnanyeckoe obpasosaHume, ctaxk paboTbl no
cneunanbHOCTU IOPUCTa HE MeHee ABYX JIeT, NMPUHATbIE B YJIEHbl KOJIJ1Iernn agBOKaTOB.
[lonyckaeTcsa npmMem B KOJIJIErnio agBOKaTOB /ML, HE NMeIoLWMX CTa)ka paboTbl No
crneunanbHOCTU IOPUCTA, O4HAKO C YCJIOBUEM MPOXOXKOEHUSA CTa>XUPOBKWU B KOJIJIErUn
a[lBOKaTOB CPOKOM OT LLUeCTn MecsiueB A0 roga. Kak npaBuio, afBOKaThbl - YJ1€HbI
KONIIErnn - UMenn NocTossHHoe paboyee MecTo B OpuaNYeCKNxX KOHCynbTaumax (bropo,
pmnpmMax, aflBOKaTCKNX KOHTOpax).

depepanbHbIn 3aKOH «O6 aABOKATCKON AesaTeNbHOCTU N agBoKaType B Poccunckon
depepaynm» yCTaHOBMI HOBbIVM MOPSAAOK KOMMJIEKTOBAHMA afgBOKaTypbl MyTEM
npnobpeTeHnsa cTaTyCca agBoKaTa.

PeweHre o NnpncBoeHMn cTaTyCa afBoKaTa NpUHMNMaeT KBalnpukaumoHHasg KOMUccusa
npu a[lBOKaTCKOW nasnaTe cy61>eKTa depnepauynm nocse coavyn NpeTeHaeHTom
KBaNN(PUKaLMOHHOI0 3K3aMeHa.

CtaTyc agBokaTa B Poccunckon depnepaumm snpase npmobpectn nnmuo, Kotopoe nmeeTt
BbiCLLee topnanyeckoe obpasoBaHue, Nosy4eHHOE B UMELLEM roCyapCTBEHHYIO
aKkpeauTauunto obpasoBaTesIbHOM y4Ype X 4eHUN BbICLLEr0 NPodheCcCnOHaNbHOro
obpa3oBaHus, NMb6O y4eHyto CTeneHb NO PUANYECKON CneumnanbHOCTU. YKa3zaHHOe N1uo
TakK>Xe O0JIKEH UMeTb CTa)K paboTbl MO LOPNONYECKON CNeLnasbHOCTN HE MeHee ABYX
net nmbo NponTM CTaX>XMPOBKY B aflBOKAaTCKOM 0bpa3oBaHUN CPOKOM OT O4HOI0 roaa Ao
OByXx neT. locse NONOXKUTESNIbHOIr0 peleHns KBaanpunkKaunoHHON KOMUCCUN NMpeTeHaeHT
MPUHOCUT NPUCATY, NOJIy4YaeT CTaTyC aABOKaTa N CTaHOBUTCS YJIEHOM aBOKATCKOWN
nanaTtbl. TeppuTopUanbHbIN OpPraH CTULNN, MOJTYHNB OT KBAJIMPUNKALMOHHON KOMNCCUN
cBeLleHNs 0 NPUHATOM afBoKaTe, 3aHOCUT UX B pernoHasibHbIN peecTp U BblaaeT
alBOKaTy COOTBETCTBYIOLLEe yooCTOBepeHMe. 3aKOH NnoapobHo pernameHTupyeT
TpeboBaHMA K NpeTeHAEHTY, YCNOBUSA A0MNYCKa ero K KBaanpnkaunoHHOMY 3K3aMeHy U1
BKJIlOYEHNS cBeaeHnn 06 agBoKaTe B rocy4apCTBeHHbIN peecTp (CT. 9 -14 3akoHa).

AQBOKaAT MOXXeT 0AHOBPEMEHHO SIBNIATLCS YJIEHOM a[BOKATCKOM NMasiaTbl TOJIbKO O4HOIr0
cybbekTa Penepaunm n COCTOATb TOJIbKO B OJHOM afiBOKATCKOM obpa3oBaHun. OgHaKo
OCYLLEeCTBNATb CBOKO AeATesIbHOCTb OH BMNpaBe Ha

TeppuTopun Bcen Poccninckon ®epgepaumm 6e3 Kakoro-nmbo AonofHUTENbHOIO
pa3peLueHuns.



Nopy4YeHns Ha OKa3aHWe LPUANYECKON MOMOLLWN aABOKaTbl MOJyYaloT HEMOCPEACTBEHHO
OT KNIMeHToB NMBO Yepes 3aBeayloLero KoOHCynbTaumen (aaBokaTckum 6topo,
KoNnernen), KotTopsln pacnpegenseTt paboTy, KOHTPONAMPYET ee KayecTBO 1 onnaTy,
pa3pellaeT BO3HMKaoLWMe KOHMPANKTbI B KOJIJIEKTUBE aBOKATCKOro obpasoBaHns nnm
MeXXOy aflBOKaTOM N KJINEHTOM, €C/I OHWN MO CBOEMY XapakKTepy He TpebyioT
BMeLlaTe/IbCTBa COBETA aJBOKATCKOW nManaThbl.

MIMeHHO aaBOKaT ABNSIETCS CYyObEeKTOM 3allnThbl U NMPeaCcTaBUTENbCTBA, UMEHHO OH
y4YaCTBYeT B Cy40NPON3BOACTBE U MPOLECCYyasibHbIX MPAaBOOTHOLUEHUAX. AOBOKATbI -
YY4aCTHUKN O0Ka3blBaHMA MO KOHKPETHbLIM YrOJIOBHbIM, FPa>XAaHCKNM,
aAMUHUCTPATUBHbLIM Aenam; UM NpUHaOIeXUT NpaBo cobnpaHua n npencTaBieHns
NOKa3aTeNbCTB, X MPOBEPKMN U OLIEHKW B onpeaeseHHOM 3aKOHOM MpoLeccyaslbHOM
pexunme. Ha HUX Bo3naraetcs 06893aHHOCTb UCMOJIb30BaHUS BCEX MPenyCMOTPEHHbIX
3aKOHOM CpeacTB 1 cnocoboB 3alnTbl, 060CHOBAHWS BbIABUIAEMOro B MHTEpPECcax
noA3allnTHOro UAM AOBEpUTENs Te3unca.

3aKOH BBeJ1 CyLLLeCTBEHHOE HOBLUECTBO, paclumpsitouee nosie AesTeNbHOCTU afBOKATOB,
NnoBbILLatloLWEee NPeCcTUX aaBoKaTypbl. «[lpeacTtaBuTeNnsiMm opraHnU3aLmnn opraHoB
rocynapCTBEHHON BNACTW, OPraHOB MECTHOr0 CaMOyrnpaB/IeHNSA B rPa)KAaHCKOM U
aOMUHUCTPATMBHOM CyA0OMNPOM3BOACTBE No AenaM 06 aAMUHUCTPATUBHbBIX
NMpaBOHaAPYLUEHMNAX MOrYT BbICTYNaTb TOJIbKO aABOKaTbl. 3@ NUCKJIIOYEHNEM Cly4aEes,
Korga 3T PYHKLMW BbINOJHAKT paboTHMKMN, cOCTOoAWME B LUTATE YKa3aHHbIX
OpraHv3aumin, opraHoB rocy4apCTBEHHON BAACTN N OPraHOB MECTHOro CaMoynpaBieHuns,
€CJZIN NHOE He YCTaHOBJIEHO hefepasibHbIM 3aKOHOM» (CT. 2 n. 4).

ApQBOKaTaMu 0alOTCS YCTHbIE COBETbI, COCTaBAAIOTCSA NCKOBbIE 3asiBJIEHNS, Xa1obbl,
NMPOEeKTbl LOrOBOPOB N OPYrNUX OOKYMEHTOB IOPUANYECKOr0o XapaKTepa.

AQBOKaTbl HE MOI'YT COCTOATb Ha cny>K6e B rocyoapCtBeHHbIX obuwecTBeHHbIX
OopraHnsaunax, NCKJKNYad 3aHATNE Haqu0|7|, rnefnarornyeckon n NHom TBOleECKOIZ
0EeATENIbHOCTbLIO.

ALBOKaT nMeeT npaso:

- n36upaThb 1 B6bITb N3BPaHHBLIM B OpraHbl aiBOKATCKOM NasaThl; CTaBUTb Nepep
opraHaMu afBOKATCKOW NanaTbl BONPOCHI, Kacatlowmecs AesaTesibHOCTU NanaTbl, BHOCUTb
npeasioXXeHUs no yaydweHuto ee paboTbl U MPUHUMATb y4acTue B UX 00CYyXOeHUU;

- IPUHNMAaTb JINHHOE Y4aCTMeE BO BCEX CJ/yHadX O6Cy)KJJ,eHI/IF| OopraHaMu naJsiaThbl €ro
DesaTeNbHOCTUN UK NMOBELEHUS, @ TaKXKe BbINTN U3 COCTaBa aBOKATCKON ManaThl.



ALBoOKarT, BbICTYIMaA B Ka4eCTBe rnpengctasutensd nian 3alllTHUKa, NnpaBoMoO4eH:

- NpencTtaBsidTb NpaBa N 3aKOHHbIE MHTEPECHI 1nL, O6paTVIBLIJVIXCF| 3a }OpI/I,EI,I/I‘-IeCKOVI
NMOMOLLBbIO, BO BCeEX TOCYyAapCTBEHHbIX U obuwecTBeHHbIX OopraHnMsaunsax, B KOoMneTeHuunto
KOTOPbIX BXOONT pa3peleHneE COOTBETCTBYOLLIUX BOMPOCOB,

- 3anpawmnBaTb CMPaBKN, XapaKTEPUCTUKN U UHbIE LOKYMEHTbl, HeobXoANMbIE B CBA3U C
OKa3aHWeM IpPUaANYEeCKON NOMOLN, U3 rOCYAAaPCTBEHHbIX N 06LLEeCTBEHHbIX
opraHusaumn, Kotopble 0683aHbl B YCTaHOBJIEHHOM NOpAAKe BblAaTb 3TU LOKYMEHThI
NNn X KOnuu;

- OrnpawnmBaTb C UX CcOornacud auny, npegnosioxXNTesIbHO BJlaAeoLLnX OTHOCSAWENCS K
neny I/IH(*)OpMaLI,I/IEVI; npmBJiekaTb Ha ,EI,OI'OBOpHOVI OoCcHOBe cneunaanmcToB onA
Pa3bACHeEHWNA BOMNPOCOB, CBA3aHHbIX C OKa3aHNEM I-OpI/I,EI,I/I‘-IeCKOPI nomoLlun mn np.

3aKoHOM npenycMmaTpuBaloTCca 06493aHHOCTN afiBOKATa, MMELWMEe KaK NPaBoBOM, Tak U
HPABCTBEHHbLIN XapakTep.

AnBokaT 06s3aH B cBoen geaTenbHOCTU cobnogatbh TpeboBaHUA AEeNCTBYOLWErO
3aKoHoAaTesIbCTBa, YeCTHO, Pa3yMHO 0oO6POCOBECTHO OTCTanMBaTb NPaBa U 3aKOHHbIE
WHTEepPEeChl AOBEPUTENSA BCEMUN HE 3aMNpeLLEeHHbIMU 3aKOHOAAaTENIbCTBOM CpeiCTBaAMMU.

AQNBOKAaT He BrpaBe NPUHATbL NopyyYeHne 06 okasaHuUM PUANYECKO NOMOLLX B Cay4asX,
€CJZIN OH MO JAaHHOMY Aesly OKa3blBaeT UK paHee OKa3blBaJl lopMANYECKYIO MOMOLLb
NMLaM, MHTepechkl KOTOPLIX MPOoTMBOpeYaT MHTepecam Aunua, obpaTmeLLerocsa ¢ npockbon
0 BeleHUn Jena, Ui y4acTBOBaJl B Ka4YeCcTBe CyAbW, MPOKypopa, ciefoBaTens nmua,
NPOM3BOAMBLLErO A03HAHME, IKCNepTa-CrneymanncTa, NnepeBoaynKka, CBUAeTeNS Un
MOHSATOrO0, @ Tak >XXKe eCsIn B pacCceoBaHNN NN PacCMOTPEHNN Aena NPpUHUMaeT
yyacTue AO0JIKHOCTHOE NMuo, C KOTOPbIM aiBOKAT COCTOUT B POACTBEHHbIX OTHOLLUEHUSX.

ALBOKaT He BMpaBe pa3rjawaTb cBeaeHuns, coobuleHHble eMy AOBEPUTENIEM B CBA3N C
OKa3aHueM topuagmnyeckonm nomowyu (cT. 6,7).

HoBOe 3aKoHO4aTe/IbCTBO O Cy4OMNPOU3BOLCTBE - MPa>K4aHCKOM, YrOJIOBHOM,
AAMUHNCTPATUBHOM, KOHCTUTYLMNOHHOM 1 apbuTpa>KHOM CyLLLECTBEHHO pacLUNpUIo
chepy OeaTenbHOCTN agBoOKaToB, cnocobbl U cpencTea, UCNOJIb3yeMble UMW B 3aLUUTY
MHTepecoB 06BMHAEMOro n goseputens. IPPEKTUBHOCTb OKa3biIBaEMOW a4BOKATOM
rMpaBoOBOW NOMOLLKM onpefenseTcsa He TOJIbKO YPOBHEM ero rnpogeccnoHa ibHOW
noaroTOBKWU, HO N COCTOSAHMEM NPaBOBON CUCTEMbI, CTaTYyCOM JINYHOCTU B rocygapcTBe.
KoHcTuTyumna PO 1993 roga B rnase «lpaBa n cBoboabl YenoBeKa 1 rpa>kgaHunHa»



caenana 3HavYuTesNbHbIN War B HanpasJIEHNN K MOCTPOEHNIO NMPaBOBOIro rocygapcrtsaa.
YynTbiBaa npsamoe nencrteune KOHCTUTYLU N N OTPa>KeHne ee NpMHLMNMNOB B OTPac/eBoOM
3aKoHOOaTeJIbCTBE, aABOKaAT MNoJiy4n,1 BO3MOXHOCTb BO30ENCTBUA Ha COo3adaHue ycnosvu7|
Ona peajin3daunnm rnnpaB H4esioBeKa.

Bonbluoe 3HaYeHne Ana ycnewHon aesTeNbHOCTM afBOKaTa MUMEEeT ero He3aBUCUMOCTb
OT rocyZlapCTBEHHbIX OPraHOB 1 OPraHOB aZlBOKATCKOro coobuiecTBa npu onpeaeneHumn
CpencTB 1 cnocoboB 3alUMTbl NUHTEPECOB KJIMEHTOB, €ANHCTBEHHLIMU KPUTEPUAMN
KOTOPbIX ABJISIIOTCS 3aKOHHOCTb U HPABCTBEHHas 6e3ynpeyvyHoCTb.

HoBbIN 3aKOH paclLIMpUa rapaHTUM HE3aBUCMMOCTW aABOKaTa, yYKa3as, 4To
BMELLUATeNbCTBO B aiBOKATCKYIO AeATeNIbHOCTb, OCYLLECTBSEMYIO B COOTBETCTBUM C
3aKOHOO4aTeNbLCTBOM, MO0 NpensaTCTBOBaHWE 3TOW AeATENIbHOCTU KakKnM 6bl TO HK BbIN10
obpa3oMm, 3anpewaeTtca. He gonyckaeTcs nctpeboBaHme CBA3aHHbLIX C a[lBOKATCKOWN
DeATeNIbHOCTbIO CBeAeHNN. AQBOKAT, YJ1€Hbl €ro CEMbU U UX UMYLLLECTBO HAaXOA4ATCA Nong,
3awmTon rocypgapcrea (cT.18).

Bo3by>xaeHne B OTHOLWIEHNM afgBOKaTa YroJIoOBHOIo gena AonyCcKaeTcs TONbKO
MPOKYPOPOM Ha OCHOBAHWUN 3aKIKOYEHNSA CyabN PaloHHOro cyna (ct. 448 4. 1, n. 10 YINK
P® B pepakumm ®egepasbHOro 3akoHa «O BHECEHUN N3MEHEHUI KU gonosiHeHun B YK
P®» oT 29 maga 2002 r.).

Ka)kaomMy afiBOKaTy rapaHTMpyeTCcs coumanbHoe obecneyeHne, npeayCcMoTpeHHOe aAns
rpa>xgaH KoHctutyumnen PO (cT. 3 n.3).

AABOKaTypa U rocynapcrtso.

ApBokaTypa AB/eTCSA e AMHCTBEHHbIM 3/IeMEHTOM MNOJINTUYECKOW CUCTEeMbl Hallen
CTpaHbl, 0 KOTOPOM 3aKoHOJaTe b BblCKa3aJsiCs, Kak 00 MHCTUTYTe rpa>kgaHCKoro
obwecTtBa. IMeHHO B 3TOM Te3unce COAepXUTCA rnyboKuin CMbICA, onpeaensoLlni B
LesioM B3aMMOOTHOLLEHMe rocygapcTea 1 coobuiecTsa ajBOKaTOB.

ObLecTBO, NpeTeHaytoLlee Ha 3BaHNe LMBUIN30BAHHOIO, B MOHMMaHUN COBPEMEHHOIO
yenosekKa, XuByLiero B XXI B., OCHOBbIBAETCSA Ha TaKUX LLEHHOCTAX, KaK FyYMaHun3M,
CrMpaBeasIMBOCTb U PAaBEHCTBO BCEX Mepen 3aKOHOM. TOJIbKO B TaKOM Cpeaie BO3MOXHO
pacKpbITME NMOTEHUMaNa YeNoBeKa, OOCTUXKEHNE UM CBOUX XXU3HEHHbIX LLeNen, 4T1o, B
CyWHOCTN, 1 onpeaenseT cBoOOAY KaK LLEeHHENLLYIO KaTeroputo bbiTus.

OcCHOBOMOJ1araloLyo poJib B rocy4apcTBe urpaeT rnpaso. Ponb rnpaBa COCTOUT B TOM,
4yTOObI LIesIeHanpaB/IeHHO BO34EeNCTBOBAThL Ha BOJIIO U CO3HAaHMeE noaen, nodbyxxaaa nx



BecTun cebs Tak, Kak npenonncbiBaeT 3aKOHOOATEJIbCTBO, PEryJjimpoBaTb obLiecTBeHHblIE
OTHOLUEHWA.

ALBOKAT ABNAETCSH OCHOBHbIM YY4aCTHMKOM OBLLLECTBEHHbIX OTHOLLIEHUI CO CTOPOHDI
CBOEro foBepuTesns, Yepes rnosBefeHne KOTopbiX 4OCTUralTCa pe3yibTaTbl, KOTOpble
HaMepeH OOCTUINHYTb 3aKOoHOo4aTesb, n3fasas HOpPMbl rMpaBa. PerynmposaHue
B3aMMMOOTHOLLUEHMI B 0OLLeCTBE OCYLLECTBASAETCA NPy NOMOLLLN 3aKOHOB (HOPM npasa).

KoHcTuTyumns PO nposo3raacuna, 4To "4enoBek, ero npaBa n ceobobl ABNAIOTCS
BbICLLEN LEeHHOCTbI", a "npu3HaHne, cobnoaeHne n 3awmta npas n ceobo YenoBeka un
rpaxgaHnHa — o6a3aHHOCTb rocygapcTBa". M, kazanocb Obl, rOCyAapcTBO OO/IKHO
obecrneymBaTb UX BbINOJIHEHNE TEM CaMbIM, rapaHTUpysa ceoboibl CBOMM rpa>kgaHaMm.
OOHaKo UCTopUSA B3aUMOOTHOLLEHU obuwecTBa, rpa>KaaH 1 rocyapcTBa NoKa3blBaeT,
4YTO, NOPOW, FOCYAAPCTBO HE BbIMNOJHAET 3TY Ba)KHYIO PYHKUMIO. OTHero 3To
nponcxoanT? BepoAaTHO, CyLLeCTBEHHOE YC/IOXKHEHME roCyiapCTBEHHOr o MexaHmn3Ma
CrnocobCTBYET ero OTPbIBY OT HYXXA N CTPEMIEHNI CaMUX YJ1eHOB obLiecTBa.
foCyQapCTBEHHbLIN MeXaHWU3M Ha4ynHaeT paboTaTbk "Ha cebsa", n 3To NpuBOAUT K
yuiemneHuto npas n ceobopn oToeNbHON JINYHOCTW.

AQBOKaTCKoe coobLecTBo — 3TO coobLecTBO N04en, KOTOpbIe MO BHYTPEHHEMY
ybexxaeHunto n B cuny ceoen npoeccmoHasibHOM NOArOTOBKKM B35/1M Ha cebs
065a3aTeNbCTBO 3alMLaTb NpaBa U 3aKOHHbIE MHTEpPEeChl FpakaaH. 3awmnTa — 370
obwecTBeHHOe cnyXeHne. OHa BO3MOXXHa, Heobxoguma no nrobomy geny o camom
TAXKKOM npectynneHnn, nbo, kak nucan A. ®. KoHun, "HeT Takoro naawero un
NMPecTyrnHOro 4yesnoBeka, B KOTopoM 6e3B03BpaTHO Bbi1 6bl 3aTEMHEH YenoBeYeCKnmn
o6bpa3 1 NO OTHOWEHUIO K KOTOPOMY He 6b1s10 Bbl MecTa C/I0BY CHUCXOXKOeHUSA". AABOKAT,
Mo MHeHuto A. ®. KoHu, "opyr, OH COBETHUK YesloBEKA, KOTOPbLINA, MO ero NCKPeEHHeMY
ybe>xjeHunto, HEBUHOBEH BOBCE WUJIN BOBCE HE TaK U HE B TOM BMHOBEH, KaK U B YeM ero
obBuHAT". HeENoHUMaHMe 3Toro npefgHa3HavYeHns agBoKaTypbl — OAHO U3 CaMbIX
cepbesHblX 3abnyxgeHun.

NMoHATMe "agBoKaTypa" HeoTAENMMO OT NOHATMA "cnpaBeasiIMBoCcTh". Ha 0bblAEeHHOM
YyPOBHEe KaTeropusa "cnpasenMBoCTb" o4eBUAHa N AcHa BceM. OgHaKo npeacTtas/ieHne o
CMpaBeaMBOCTU Kak B 06LecTBe, TaK y OTAEJ/IbHOIO rpa>kgaHWHa MOXKET MEeHATbLCS.
9TO B 3HAYMUTE/IbHOW CTENeHn CBA3aHO C TEMUN NN UHLIMU 06LLEeCTBEHHBIMU UaeanaMu.
CeroniHs, nocsie COBETCKOro NCTOPUYECKOro nepruoia B XXM3HW Hallen CTpaHbl, Mbl
CBSA3blBAaeM CBOU NMpencTaB/ieHNs C ryMaHUCTUYeckumm obuievenoBevyeckKnmm
LLEeHHOCTSAMMU, C NpencTaB/IEHNSMUN O eCTeCTBEHHbIX U HEOTbeMJIEMbIX MpaBax n
cBobonax YyenoBeka 1 rpa>kgaHmHa. Bo3MO>XXHOCTb AOCTUXKEHUSA CrpPaBea/IMBOCTU B



rocynapcrtBe ABJIAE€TCA LLleHHeNLWnM 3aBOeBaHNEM OeMOKpPpaTumn.

FocynapcTBO, B MOHUMaHUKM F'erens, — 3TO TO »Xe nNpaBo, HO Hanbonee pa3BuToe u
coaep>xaTtesibHO 6oratoe, Tak Kak OHO BKJIlOYaeT Npu3HaHMe BCeX OCTasIbHbIX NpaB —
npasa IMYHOCTKN, ceMbWn, obwecTBa. NocynapcTso, no erento, 3To Hanbonee
coBepLleHHas opraHusaumnsa obecTBeHHOM XN3HN, B KOTOPOW BCE CTPOUTCS Ha
NpaBoOBOW OCHOBE, NpeacTaBasAloWEN LAapCTBO peannsaumm ceobonsbl.

pa>kgaHCKoe o6LLeCcTBO Yepes NocpeacTBO NMPaBOBbIX YYPEXXAEHUN, B TOM HYUCTIE U
WHCTUTYTa rpa)xaaHckoro obuwecTsa — aaBoKaTypbl, obecrneymBaeT MHTEPECHl YaCTHbIX
NN, N OXPaHSeT nx CobCTBEHHOCTb, NOAAEPKMBAET onpeneneHHbIn 0bLeCcTBEHHbIN
NopsAoK. B cyLHOCTY rocygapcTBa 3a/10’)KEHO CBOMCTBO pa3pellaTh BO3HMKaOLWMNE B
HeM KOHMNKTbI. OHAaKO pa3peLllaTbCs OHM MOryT No-pa3HoMy. B Tex rocynapcTeax,
rae oemMokKpaTus elle He B MOJIHOM Mepe BreflaCb B roCy4apCTBEHHbIA OPraHu3Mm,
HapylweHunsa npaB u ceoboa YenoBeka, OTCTYMNEHUS OT CMPaBea/IMBOCTN — SIBJIEHME
npakTU4eckn noscemecTtHoe. M, HaobopoT, B CTpaHax C pa3BUTbIMU AEMOKPATUYECKNMN
WHCTUTYTaMW CrpaBeasIMBOCTb SIBJISSIETCA HEOTbEMIEMbIM aTPUBYTOM XU3HM obLlecTBa.

ALBOKaTypa, He BXOOUT B CUCTEMY OPraHOB rocy4apCTBEHHOW BNacTU N OpraHoB
MEeCTHOro caMoynpaBJ/ieHUs. OTO NO3BONSAET en ObITb HE3AaBUCMMOMN OT BAACTU Mpun
BbIMOJIHEHUM CBOUX NpodecCcmoHasnbHbIX 06A3aHHOCTEN.

Ona NoOHMMaHWA PO aABOKATYpPbl BAXXHO 3HaTb, YTO B TeKCTe KOHCTUTYuum PO Hawnm
OTpa>keHue HOBble MOJIOXKEHUSA U MOHATUSA, NO3BOJIAOLLME BbICTPOUTb KOHLEMNUUIO
B3aMMOOTHOLWEHNI afBOKaTypbl U rocygapcTea. OgHMM 13 Taknx 6a30BbIX MOHATUN
ABNAETCA XapaKTepUCTUKa COBPEMEHHOI0 rocyaapctea — Poccmnckaa ®epepaums.
NTak, cornacHo cT. 1 KoHcTuTyumm PO: "Poccninckas depepauynms — Poccma ecTb
AeMoKpaTuyeckoe pefepaTMBHOE NpaBOBOE roCyAapCTBO C pecnybankKaHCKoN (hopmMom
npasneHuna".

[MpaBOBbLIM ABNSAETCA rOCYyAAPCTBO, KOTOPOE CBOIO AeATesIbHOCTb OCHOBbLIBAET Ha MNpase,
NOAYNHAETCA NpaBy W rMaBHOM LeNbio cynTaeT obecnevyeHne cnpaBensiMBoOCTU, NMpas n
csobop yenoBeka, "nNpaBoBoe rocylapCTBO — 3TO BbICOKUN YPOBEHb aBTOpUTETa
rocyf0apCTBEHHOCTU, peajibHbI peXXUM rocrnoacTea npasa, obecneymsatonin BCce rnpasa
yesloBeKa N rpa>kjaHmHa B SKOHOMUYECKOWN N AepxKaBHbIX cepax”.

KoHuenuma NnpaBoBOro rocyfapcTea npeanosiaraeT rapaHTum ot 6e3rpaHM4yHOro
BMellaTeNIbCTBa B rpa>kaHCcKoe obLLecTBO, a TakXXe OT BHEKOHCTUTYLMOHHbIX METOL0B
ocyuwiecTenieHns cynebHon Bnactu. 3gecb csiefyeT BCMOMHUTb NMPakTuKy 30-X rr.
MPOLLJIOr0 BEKA B COBETCKOM roCcyapCTBe, Korga peleHns npuHuMannucs "Tponkamm" m



"nBonkamn".

J1. A. CteweHko n T. M. LLlamba npegnaratoT cnenytouine 3ieMeHTbl, ONUCbIBatoLLMeE
NMOHATKE NPaBOBOro rocygapcTaa:

— rocnoAcTBO MpaBa BO BCex chepax 0bLEeCTBEHHOM XN3HN 1 BEPXOBEHCTBO 3aKOHaA,
Bblpa>KatoLLLero npaBoBblie NPUHLUMbLI 06LLLECTBa;

— BEpPXOBEHCTBO MPaBOBOIro 3akKOoHa;,

— CBSAA3aHHOCTb 3aKOHOM CaMOro rocygapcTBa, BCEX ero opraHoB, 06LEeCTBEHHbIX
OopraHm3aumnn, OOJKHOCTHLIX JINLL N FPaXkaaH;

— He3blbnieMoCcTb cBOOOAbl TNMYHOCTK, ee npaB U NHTEpPECOB, 4HeCTU N OOCTOUHCTBA, NX
OXpaHa N NMapaHTNpPOBaHHOCTb,

— B3alMMHaA OTBETCTBEHHOCTb rocyaapCTtBa N JINHHOCTWN,

— Hann4me spPpeKTUBHbIX POPM KOHTPONA N Haf30pa 3a OCYLLeCTB/IEHVNEM 3aKOHOB U
APYrnx HOpMaTUBHO-MNPABOBbLIX aKTOB;

— pa3fgeneHune BracTen B rocyaapcTBe Ha 3aKOHOO4ATESIbHYI0, MCMNONHUTENbHYIO U
cynebnyio.

PYKOBOACTBO NCKIOYNTENBHO NMPaBOM — 3TO OCHOBOMOJ1Aralowmmn NpuHLMN NpaBoBOro
rocygapcTtsa. PerynnpoBaHme obLeCTBEHHbIX OTHOLLIEHNI B TAaKOM FrocygapcTee
OCyLLEeCcTBNSAETCHA 3aKOHOM. B 0CHOBe 0Te4eCTBEHHOW NMPaBOBON CUCTEMbI JIEXXUT
KoHCTUTYyLmnsa PO, KoTopas MMeeT BbICLLYIO IOpUANYECKYo CUy U npaMoe OencTBue Ha
BCen Tepputopumn P®. 3aKOHbI N NHble NPaBOBble aKTbl HE LOJIKHbI MPOTUBOPEYNTb
KoHcTuTyuumn PO.

CTaHOBNIEHME NPABOBOro rocyaapcTBa B Hawen cTpaHe 6bis10 66l HEBO3MOXHO 6e3
npoesefeHnsa NPaBoBON pedopMbl, KpUTEPUN KOTOPOM Oblin ChopMyInpoBaHbl B YKase
Mpe3ngeHTa PO o1 06.07.1995 Ne 673 "O pa3paboTke KOHLUENLMN NPpaBoBON pecdopMsbl B
Poccunckonm depepaunn”, roe B Ka4ecTBe OCHOBHbIX HamnpaBsieHUn b6bi10 onpeaeneHo:

— 3aKoHogaTenbHOe obecnevyeHne CUCTEMBI NMnpaB 4€JiI0OBEKa B obwecTBe, npexznae BCcero
peasibHbIX FrapaHTUW NpaB N 3aKOHHbIX NHTEPECOB JINYHOCTN;

— ynpo4YeHne OCHOB U 3allUnTa KOHCTUTYLIMOHHOIO CTPOS;



— pecdopMMpoBaHME rocyaapCTBEHHOIO yNpaB/ieHNsl, B TOM 4YMCJle COBEPLLUEHCTBOBAHME
CUCTEeMbl rOCyAapCTBEHHON perncrtpaunm obuwecTBeHHbIX 06 beANHEHUA N OPYT X
IOPUONYECKUX NNLL U KOHTPOSA 3a UX AEeATENbHOCTLIO;

— CO3/JaHune LUenocTHOM npaBoBoi 6a3bl opraHn3aumm n oesTesbHOCTN cyaebHomn
CUCTEMBbI 1 OPraHoB LCTULNWY;

— obecnevyeHmne KoopaAMHaLNN HOPMOTBOPYECKON AEATENIbHOCTU (hefepasibHbIX OpraHoB
rocyfapCTBEHHOW BNACTU, @ TakXe defepasibHbIX OpraHoB rocygapCTBeHHON BAacTu U
OpraHoOB rocygapCTBEeHHON BfacTn cybbekToB PO;

— ¢opmMmMpoBaHMe NpaBoBol 6asbl U MHCTUTYLIMOHANbHAA pedopMa
NPaBOOXPAHUTENbLHON CUCTEMBI OJ151 yCUeHns 60pbbbl C MPecTynHOCTbIO;

— KOHKpeTunsaums ocHoB egepanmima B Poccmnckonm degepaumnm;

— BblpaboTKa NPUHLMNNANbHbLIX HanMpaBieHWn 1 OPM OCYLLECTBNIEHUS pedopMbl
MECTHOro CaMoynpaBJieHUs;

— JaJibHenlee CUCTEMHOE NpaBoBoe obecneyeHune pa3BnNTUA 3KOHOMUKN,

— pa3BUTME CUCTEMbI MPABOBOrO BOCMUTAHMS, B TOM YUC/E YKPEernieHne CUCTEMBI
topmuanveckoro o6pasoBaHns N LPUANYECKON HAYKMU;

— OpraHm3auuns nNpaBoBOM 3KCNEPTU3bl B HOPMOTBOPYECKON N MPaBONPUMEHNTENbHON
NnpakTuKe;

— opMmnpoBaHMNE COBPEMEHHOW LLMPOKOAOCTYNHON 6a3bl HOPMATUBHbLIX aKTOB, B TOM
4yucne B 3/IeKTPOHHOM BUe.

Ype3Bbl4aliHO Ba)KHO AJ15 MOCTPOEHMSI MPABOBOIr0 roCy4apCcTBa OPUEHTUPOBATLCS Ha
obuienpmr3HaHHbIe MPUHLMMbLI U HOPMbl MeXXAYyHapoAHOro npaea. OHM NO3BOJISI0 CBEPSATH
NMPaBOBOW MyJIbC CTPaHbI C MPABOBbLIM PUTMOM MUPOBOIro coobLLLEeCTBA N BOBPEMS
KOPPEKTUPOBaTb KYpC pedopMnpoBaHns NpaBoBON CUCTEMBI.

MpuBeneM HEKOTOPbLIE Ba>KHble, Ha Hall B3rndan, Te3ncbl U NnosoXxeHna [JokyMeHTa
KoneHrareHckoro coeeuwaHna KoHpepeHunmn no 4Yenosevyeckomy nimepeHuto CbCE
(KoneHrareH, 29 nioHa 1990 r.):

1. )KnsHecrnocobHasi neMoKpaTns 3aBUCUT OT CYLLECTBOBAHMS KaK COCTABHOM YacCcTw
HaLMOHANIbHOWN XXU3HUN OEMOKPATUYECKUX LLEHHOCTEN U NMPaKTMKKU, @ TakXXe OT LUMPOKOro
Kpyra AeMOoKpaTU4YeCcKnux NHCTUTYToB. Heobxoammo noowpaTsb, obseryatb 1, Tam rae



3TO uenecoobpasHo, NoAAEPKMBATL NPAKTUYECKNE YCUINA N MeXOYHAPOAHbIN obMeH
NHpopMaLmen, ngesaMm N onbITOM MeXay CTpaHaMu U B paMKaX NPsIMbIX KOHTaKTOB U
COTpyOHMYeCTBa MexXAy OoTAeNbHbIMU AnLamMun, rpynnamMm n opraHmsaumamMm B obnacrsx,
BKJIOYAOLWMNX CnefytoLlee:

— KOHCTUTYUWNOHHbIE NpaBo, pedopMbl N pa3BUTUE;
— 3aKOoHOOaTeNnbLCTBO 0 BbibOpax, npoBeneHun BbibopoB 1 HabnwaAeHNN 3a HUMN;
— CO34aHune cygoB 1 NpaBoOBbIX CUCTEM N yripaBJieHNE UMU;

— pa3BuTue 6ecnpucTpacTHOM N SPPEKTNBHON FrOCYAAPCTBEHHON CNY>XX6bl, B paMKax
KOTOpOM npuem Ha paboTy 1 npoaBmKeHmne no cnyxbe oCHOBLIBAOTCSA Ha CUCTEME yyeTa
JINYHbIX OOCTOUHCTB pPaboOTHUKOB;

— npoBeageHmne 3aKOHOB B )KN3Hb;

— pa3suTue gpyrux popm csobogHoOM accounaunm v rpynmn, npecnenyoLwmx
obLecTBeHHblIe MHTEpPECHI;

— rnpenogaBaHne 3HAHUN O OeMOoKpaTndeCKnx LeHHOCTAX, NHCTUTYTaX N NMPpakKTUKe B
y‘-|e6HI:>IX 3aBefeHunsx, a Takxxe obecneyeHune aTMocdepsl cB0o60QHOIr0 NO3HAHUA.

Kpome Toro, IoKyMeHTOM OTMe4YeHO, 4TO K 4YMNCJ1y 3/1IeMeHTOB CrpaBeasZIMBOCTU, KOTOpPbIe
HeobxoanMbl A8 MOJSIHOIO Bblpa>XeHnsA JOCTOMHCTBaA, NMpucyLllero yesioBeyeckon
JINHHOCTW, N PaBHbIX N HEOTbEMJIEMbLIX MPaB BCEX nonen, oTHOCATCA cnepywwine:

— cBobogHble BbI6OPbI Yepes pa3yMHble MPOMEXXYTKN BPEMEHWN MYyTEM TAaHOro
r0JI0COBaHUSA UM paBHOLEHHOW Npoueanypbl CBOOBOAHOI0 rosIoCOBaHUSA B YCI0BUSX,
KoTopble obecneymBatloT Ha NpakTuke ceoboaHoe BbiparkeHne MHeHns n3bupatenamm
npu Bbibope cBOUX NpencTasuTenen;

— NpeacTaBUTENIbHAsA Mo CBOEMY XapakTepy (hopMa npaBsieHns, npu KOTOPOW
NCMONHUTENbHAA BAACTb MNOAOTYETHA N3OPaHHbIM 3aKOHO4ATEbHBIM OpraHamM uau
n3bunpatenawm;

— 0653aHHOCTb npaBnNTeNbCTBa N NrOCYyAapCTBEHHbLIX BracTen cobnogaTb KOHCTUTYUUIO
N 0encTBoBaTb COBMECTUMbIM C 3aKOHOM 06pa30M;

— YeTKOe pa3fesieHne Mexay rocyiapCTBOM U NOJINTUHECKUMU NMAaPTUSAMUN; B YAaCTHOCTMU,
NoONMTUYECKME NapTUM He ByayT CAMBATbLCSA C FOCYy4apCTBOM;



— 0eATeJIbHOCTb MpaBuUTeJibCTBa U adMNHNCTPaAUNN, a TaKXe Cy,D,eﬁHbIX OopraHos
ocyLuecTBIdeTCd B COOTBETCTBUN C cuctemon, yCTaHOBJ'IeHHOVI 3aKOHOM. YBa>keHune
TaKoOW cucTeMbl OOJIKHO BbITb 0becneyeHo;

— BOOpPYXKEeHHbIE CUJ1bl N MOJIMUNA HaxXoAATCA Noa KOHTPOJ1EM MPpaXAaHCKNX B/lacTen u
nogoT4eTHbl UM,

— rpaBa YesioBeKa N OCHOBHble cBO6OAbI BYAyT rapaHTUPOBATHLCS 3aKOHOM U
COOTBETCTBOBATb 06A3aTeNbLCTBAM MO MeXAYHapOoAHOMY MpaBy;

— 3aKOHbI, MPUHATbIE MO 3aBEPLUEHNN COOTBETCTBYIOLLEN F1acHOM npouenypsl, n
AAMUHUCTPATUBHbIE NOJIOXXEHUS NYONNKYIOTCS, YTO SBNAETCS YC/IOBUEM UX NPUMEHEHUS.
ITK TeKCTbl ByayT AOCTYNHbI OS5 BCEX;

— BCe N4 paBHbl Nepen 3aKOHOM N MMeT NpaBo be3 Kakown 6bl TO HU BbIIO
ONCKPUMUHALMN Ha PaBHYHO 3alNTy CO CTOPOHbLI 3aKOHa. B CBA3M C 3TUM 3aKOH
3anpewaeT Nobyo ANCKPUMUHALUWIO N FapaHTUPYeT BCEM NMLLAM PaBHYIO 1
3(hheKTMBHYIO 3aWNTY OT ONCKPUMMHALMKN MO KaKoMy 6bl TO HK BbIN0O NPU3HaAKY;

— Ka)kablh YyenoBek bygeT o6nagaTth 3pHEKTUBHLIMU CPeACTBaMM NPaBOBOWN 3aLUUTHI
NPOTUB AAMUHUCTPATUBHbLIX PELLUEHU, C TeM YTODObl rapaHTMPOBAJIOCh YBAaXKeHMe
OCHOBHbIX MpaB 1 obecnevynBasnocb HeHaHeceHe yulepba NPaBoOBON CUCTEME;

— aAMUNHNCTPaTMBHbIE peLleHNA, HalpaB/ieHHble NMPOTUB Kakoro-nnbo nmua, 6y,EI,yT
MONHOCTbI 0OOCHOBAHHBLIMU U A0/IKHbI, KaK npaBwnsio, coaep>XaTb YKa3aHNE Ha
nmewwmecs obbl4YHbIE cpeacTtBa I'IpaBOBOIZ 3allNThI,

— HEe3aBUCMMOCTb cyaen n becnpmcTpacTHoe PyHKLMNOHNPOBaHME roCcyapCTBEHHOMN
cynebHon cnyxbbl obecnevymBatoTCs;

— HEe3aBUCMMOCTb aZlBOKATOB MPU3HaeTCA 1 3allnLiaeTcs, B YHaCTHOCTU B TOM, 4TO
KacaeTcCs yCNI0BUI UX NpueMa Ha paboTy 1 NpakTuKuy;

— HOPMBbI, KacaloLmMecs yrosoBHOIo npolecca, byayT cogep)xaTb YeTKoe onpeaenieHne
KOMMEeTEHL N B OTHOLLEHUN pa3bnpaTenbCTBa U Mep, KOTopble NpeaLwecTBYoT U
COMPOBOXX AT TakKoe pa3bupaTenbCTBO;

— Ka)kJoe apecToBaHHOE Un 3aJep>XaHHoe Mo YyrosloBHOMY 0OBUHEHMIO INLIO MeeT
npaBo, C TeEM YTOObI MOXXHO ObIJI0 BLIHECTU pelleHne 0OTHOCUTESIbHO 3aKOHHOCTU ero
apecTa Unun 3aaep)xaHus, 6bITb B CPOYHOM NOPSiAKE AOCTABJIEHHBIM K CYylbe UK
ApYromMy OOJIXKHOCTHOMY JINLY, YMOJIHOMOYEHHOMY 3aKOHOM OCYLLECTBAATbL TaKylo



yHKUNIO;

— Ka)KObll 4enoBeK nmeet npaBo MpPn paCcCMOTPEHNN noboro npeabsdaB/seHHOIro emMy
YroJIOBHOIoO 06BMHEHNA NN npwu onpegeneHnn ero rnpas ob6sa3aHHOCTeNn B KakoM-n1nbo
rpa>XagaHCKOM rpouecce Ha CrpaBensimBoe U OTKPbITOE p336l/lpaTeJ'leTBO
KOMMNeTeHTHbIM, HE3aBNCNMbIM U 6eCI'IpVICTpaCTHbIM cyaoom, co3gaHHbIM Ha OCHOBaHWMK
3aKOHa,

— noboe nuuo, npecnenyemoe B cynebHom nopsgke, nmeeT nNpaBo 3awmuwaTh cebs
NNYHO nnmn 6e3 NnpoMeaneHns Yepes NocpencTBo BbIBpaHHOro UM CaMUM 3aWUTHUKA,
AN, eCnIN 3TO NIML0 He pacnosiaraeT AOCTaTOYHbIMU CpeacTBamMm ANa onsaThbl yCAyr
3alMNTHWKa, Ha 6e3B03Me3QHOe NOoJlyYeHNE TaKUX yCayr, Koraa 3Toro TpebytoT
NHTepechkl NpaBoCyans;

— HUKTO He byneT 0bBUHEH, CyAUM UM OCYXXAEH 3a Kakoe-nbo yrosioBHoe
npecTynJjeHne, ecan TOJIbKO OHO He NPeafyCMOTPEHO 3aKOHOM, KOTOPbIN ACHO N YEeTKO
onpenenseT 3J/IeMeHTbl 3TOro NpPecTynJeHuns;

— KaXAbl CYNTAETCSH HEBUHOBHbLIM, MOKa BUHOBHOCTb ero He byaeT Aoka3aHa corjacHo
3aKOHY;

— CYMTasA BaXkHbIM BKJ1a MeXOyHapo4HO-NPaBOBbIX MHCTPYMEHTOB B 06/1aCcTn npas
yenoseka B obecrnevyeHne BepXOBEHCTBA 3aKOHa Ha HaLMOHaIbHOM YPOBHE,
rocyaapcrtBa-y4aCTHUKNM NoOTBEPXKAAOT, HTO OHU PaCCMOTPAT BOMPOC O npmncoeanHeHmMn
K MexxayHapoaHOMY NakKTy O rpa)K4aHCKUX U MONTUYECKNX npaBax (16 nekabpsa 1966
r.), K MexxgyHapoaHOMy NakTy 06 3KOHOMMYECKUNX, COLMANbHbBIX U KYJIbTYPHbIX MpaBax
(16 nekabpsa 1966 r.) n K 4pyrnM COOTBETCTBYOLLNM MeXOYHAaPOAHO-NPaBOBbIM
WHCTPYMEHTaM, €C/I OHU eLle He caenav 3Toro;

— Cc TeM, 4T0b6bl LONONHUTL BHYTPEHHME Mepbl MPABOBOW 3aLUNTbI N ay4Lle
obecnevymBaTb yBa)keHMe rocyaapCcTBaMu-y4acTHUKaMN NPUHATBIX Ha cebs
MeXAYHapoOHbIX 0683aTeNbCTB, rocyfapcTBa-y4aCcTHUKN PacCMOTPAT BOMPOC O
npucoeguHeHUn K pernoHasbHON NN YHUBEPCasSIbHON MeXAYHapo4HOW KOHBEHLUNN,
KacawLlencs 3aWnTbl MpaB YenoBeKa, Takon Kak KOHBeHUMS O 3alMTe npas 4YesioBeka n
OCHOBHbIX cBobop (PuM, 4 Hosabps 1950 r.), koTopas nNpegycMaTpueaeT npouenypsbl
NMpPaBOBOM 3aLLUTbl OTAEJIbHbIX JINL, B MeXOYHapOL4HbIX OpraHax.

BblLLEONMCaHHbIE KPUTEPUN U MPUHLUMbI MPAaBOBOro rocyapCTBa MO3BOJISAIOT NEPEnTn K
BOMPOCY O MeCTe 1 poJin aiBOKATypbl B rocyaapcTBe.



Ctatbsa 48 KOHCTUTYUUn PD rapaHTMpyeT Ka)kgoMy MpaBo Ha noJsiy4yeHune
KBaJIMPUNLNPOBAHHON IOPUANYECKON NOMOLLN, @ KaXK40MY 3aep)XaHHOMY,
3aKJ/II04EHHOMY MoA4 CTpaxky, 06BMHSAEMOMY B COBEPLUEHNN NPECTYyNNeHns
rapaHTUpyeTCsa npaBo MoJib30BaTbCA MOMOLLLIO afBOKaTa.

B KOHCTUTYuUMK PO npaMbIX yIoMMHaHU 06 agBoKaType HeT, XoT4 "obwure noso)xxKeHus
0 MecCTe a[lBOKaTypbl B CUCTEME FrOCYyAapPCTBEHHbLIX N 06LLECTBEHHbIX MHCTUTYTOB,
MexaHun3me cygebHon 3awnTbl (4. 1 cT. 46) n 06 obecnevyeHnn KBannPULNPOBaAHHOWN
topnanyeckonm nomowm (4. 1 ct. 48) cnenoBano 66l COOTHOCUTL C AEATENbHOCTbIO U
Ha3Ha4YeHneM agBoKaTypbl".

AHann3 NpaBOBOro NoJig NO3BOJIIET HAM NPEeAnosIOXUTb, YTO pelleHne 3a4a4m
obecneyvyeHunsa rpaxxgaH Poccunckonm depepaumm KBanmpuumpoBaHHON OPULANYECKON
MOMOLLbIO MOXKET BblTb peasn3oBaHO B OCHOBHOM aBOKATYypON, UCXOLSA KaK N3
cogep>kaHus 3akKoHa 06 afBoKaType, Tak U U3 TOro akTa, 4To APYruX MHCTUTYTOB A4
peleHna naHHOW 3a4a4un No CyLwecTBy HEMHOrO.

B coBpemeHHOM obLlecTBe 3Ha4YeHne afBOKaTypbl Bce 6onee Bo3pacTaeT. CNOXKHOCTb
0611eCTBEHHbIX OTHOLUEHWUI, UX MHOTOMJIAHOBOCTb Y MHOFOBAapPWUaHTHOCTb MOCNeACTBUN
NOBeOEHWNS KaK rpaxkaaH, Tak 1 lopnanyeckux nuy, HaCTon4YmMBo TpebytoT
NOBCEMECTHOr0 KOHCYJIbTaTUBHOIO y4acTus KBaIMPULNPOBAHHOIO lopucTa. bes Takon
NMOMOLLM pa3peLlnTb BO3HUKatOWMe nepen rpa>kgaHNHOM UAnN IOPULANYECKUM NTNLLOM
BOMPOCHI MPAaKTUYECKN HEBO3MOXHO. A eC/IM NPUHATbL BO BHUMaHWE acnekT UHTerpaumm
CTpaH 1 TeHAeHUnn rnobannsaumnm, o4eBUAHO — aBOKAT HE3aMEHUMbIN CMYTHUK
COBPEMEHHOI0 YesI0BEKaA.

Mopow cYMTatoT, 4TO NOMOLLbL afBOKaTa ucyepnbiBaeTca cyaebHom 3awmton. Takoe
CYy>XOEeHNE MO>XXET BO3HUKHYTb MOC/ie 3HaKOMCTBa C MeXAYHapoAHbIMX NaKTaMn O

npaBax YenoBeKa U HauMoHaIbHbIMU KOHCTUTYyUMsaMnN. OgHaKo 3TO He BepHO. Kpyr

BOMPOCOB, KOTOPbIN MOXXeT ObITb pa3pelleH aiBOKaToOM, 04eHb MHOroobpa3seH. Ero
KBanupunumpoBaHHas NoMoLLb NPOCTUPAETCa AasieKo 3a npeaesbl CynoB, TIOPeEM 1

y4ypexxaeHunn npaBooOXpaHNTENIbHON CUCTEMBI.

KBannpuumpoBaHHas Nnomollb noapasyMeBaeT NpodeccnoHanbHy0 lopuanyeckyto
NMOMOLLb, KOTOPYIO aflBOKATbl MOryT OKa3aTb, NPeACTaBUTENbCTBYS B CyA€ U UHbIX
roCyoapCTBEHHbIX 1 06LLECTBEHHbLIX OpraHax, OCyLLEeCcTBAsAS 3alnTy B cyae, NpoBoas
KOHCY/IbTaLIMM N COCTaBNSAS MPaBoOBble NOKYMEHTbI. EFo momollb MOXXeT 3aTparneaTh
pa3sinYHble cepbl 06LECTBEHHON XU3HU, PEryampyemble oTAENbHbIMU UHCTUTYTaMK ”
oTpacssMu Npa.a.



YenoBek ABNSETCA BbICLLIEN LEHHOCTbIO, cobntoaeHne ero npae n ceobon — oCHOBHas
npogeccnoHasibHasa Lenb lopucToB. 3BecTeH Te3uc P. lepnHra o Tom, 4TO Uesb eCTb
TBOpeEL npaBa, AesaTeNbHOCTb cybbekTa 0bycnoBanMBaeTCa He MPOCTO COYETaHNEM
BHEWHMX 06CTOATENLCTB, HO U KOHKPETHOW Lesbio, KOTOPYIO OH CTaBUT nepepn cobon ¢
y4eTOM 3TUX YCJIOBUI, onpeneneHHbIn 3hpeKT B KavecTBe pe3sysibTaTa AOCTUXKEHUSA
Lenn cosgaTb TaKyl Teoputo npasa, KoTopasd Morna 6bl cTaTb METOA0J10MrNYECKON
OCHOBOW KaK NpodecCMoHasibHOW IopuUcnpyneHuUnmn, Tak U npaBoCoO3HaHUA POCCUNCKOro
obuwecTBa B LesoM. IMEHHO Ncxonsa U3 3TOro NOJIOXKEHMUSA, aABOKaTbl OCYLLECTBASAIOT
a0BOKATCKYIO AeATeNbHOCTb.

OueHka LeNnCcTBYIOLLEro 3aKOHO4ATE/IbCTBA M MAacCMBa MeXAYyHapOoAHbIX aKTOB
NPUBOAUT K BbIBOAY, YTO lopnAMNYECKas NOMOLLb CEroAHS BOCMPMHMMAETCS KakK Ba)KHas
rapaHTus NpaB YenoBeka. Peannszaumsa gaHHon pyHKUMKM obecneymBaeTcs
rocypnapcTteoM. bonee Toro, rpa)kgaHuUH MOXKET pacCcynTbiBaTb Ha 6ecnnaTHyto
IOPNANYECKYIO MOMOLLb B TOM C/ly4ae, eC/in ero UMyLleCTBEeHHOE MNOJIOXKEHME He
NO3BOJISIET EMY TaKyl0 MOMOLLb NOJy4YMUTb. [pUHATME rocyfapCTBOM Ha cebs
0643aHHOCTM No obecrneyvyeHunto PULNYECKON MOMOLLN YEepPe3 NHCTUTYT af4BOKATYpbI,
HECOMHEHHO, BO3/1araeT Ha Hero onpepesieHHble 0653aHHOCTY Mo NoALEepPKKe
aZlBOKATYpbl.

CopepxaHme KoHCTUTyuum PO no3sondeT CcKka3aTb, YTO ee TBopely, —
MHOrOHaUMOHaNbHbIN Hapoa Poccunckon depepaunm — rayboko 3anHTEpPeCcoBaH B
HaJIMYNN MexaHU3Ma 3alnTbl MHTEepPeCoB JINYHOCTU. B CBA3K C 3TUM

roCcyaapCTBO BbICTYMaeT CO3HUKOM, Moaaep>XMNBatkoLen CTOPOHOW, CTOPOHON
conmpapHon ¢ pyHKUMen aaBokaTypbl. B 4em 3To Bbipa)kaeTca? lNMepedyncnmm otaesbHble
nosioxeHnsa KoHctutyuum PO:

1) obecneyeHune Ka)xxaoro KBaimdnUMpoBaHHON IOPUANYECKON NOMOLLbLIO (CT. 48);

2) 0683aHHOCTb rocygapcTBa Npu3HaBaTb, cobA0AaTh M 3alWMLLATh NpaBa 1 cBoboabI
yesioBeKa U rpa>kgaHuHa (cT. 2);

3) obbABeHne Poccum NpaBoBbIM rOCyAapCcTBOM (CT. 1);
4) rapaHTung cyaebHom 3awmTbl NpaB 1 ceobon YesnoBeka v rpakgaHuHa (cT. 46);

5) Npu3HaHMe 1 3almnTa paBHbIM 06pa3oM pa3nnYHbIX POPM COBCTBEHHOCTM YaCTHOWN,
rocygapcTBeHHOW, MyHUUMNanbHOM (CT. 8);

6) cocTA3aTeNbHOCTb U paBHoMpasme cygonpoussoacTsea (cT. 123).



KoHe4yHOo, KOHCTUTYUMA He paCcKpbIBaEeT, Aa U HE MOXXET pPacKpblTb BCEX MEXAaHN3MOB
3aWKnTbl NpaB 1 cBoboa YenoBeKka, akKUEHTUPYSA BHUMAHNE HAa OCHOBHbIX N3 HUX —
3allnTa NpaB N NHTEpPecoB B cyaebHOM nopsaake u y4acTue agBoKaTa Ha CTaaunsax
YyronoBHOro cygonpomnssonctea. OQHaKo 1 3TOro BroJiIHe AOCTAaTO4YHO, YTOObI NOHATH,
HaCKOJIbKO r1yB0oKO MHCTUTYT aABOKaTypbl BBEAEH B MAaCCUB KOHCTUTYLMOHHOIO
3aKoOHogaTenbCcTBa. IMeHHO Ha afiBOKATYpy BO3JI0)KEHA OTBETCTBEHHAA PYHKLUNSA
obecrneyeHnsa HaceneHns PUANYECKON NOMOLLbIO, @ Te€X, KTO CTOJIKHYJICSA C YrOJIOBHbIM
npecnegoBaHneM, — nNpodeccruoHasibHOW 3aLNTON.

MMeHHO No3TOMY MO CyuwleCTBY Ha afiBOKATypy BO3Js1aratoTcs I'Iy6J'II/I‘-IHO-I'IpaBOBbIe
JyHKUMN. ECNn 3TO BEPHO, @ Mbl B 3TOM He COMHeBaeMCs, TO Torga rocynapcTseo
OOJI>)KHO CO34aThb yCJZIOBA 014 BbINMOJIHEHNA AaHHOW MUcCcuun.

CoBpeMeHHasa afBoKaTypa ABASAETCA CaMOCTOATENbHbIM UHCTUTYTOM. OHA KaK UHCTUTYT
rpakaaHckoro obuecTsa Poccun, HarnaaHO AEMOHCTPUPYET, YTO coBpeMeHHas Poccus
— 3TO rocy4apCcTBO, pPa3BMBalOLLEECS MO AEMOKPATUYECKOMY MyTMW.

3awmTa npas 1 cBoboA, NpoBo3rnalleHHbIX KoHCTUTyumnen PO, aBNS0LWLNXCA BbiCLLEN
LLEHHOCTbO, — 0653aHHOCTb rocygapcTBa. KpanHen popMon Takon 3aLmThbl ABNSETCA
3almMTa rpa>KgaHmHa ot Heob6oCHOBaAHHOIO iNLWEeHNA cBoBOAbI, @ B CBA3U C TEM, YTO
cornacHo cT. 48 KoHcTutyumm PO npusnevyeHve K yroJloBHOW OTBETCTBEHHOCTH
ocyuwiecTenseTcs npu obs3aTeslbHOM NpefoCTaB/IeHNN KBAaNPULNPOBAHHOMN
topUanNYeCcKon NoMoLLM, Ha rocyfapcTee NeXXUT 06893aHHOCTb No ee obecnevyeHuto.

KC P® ceBouM OnpepneneHmem ot 21.12.2000 Ne 282-0 yka3san, 4To "OedATeNlbHOCTb
a[BOKATOB, Ha KOTOPbIX BO3/1I0XKeHa 0653aHHOCTbL obecneyvymBaTb 3alMTy npas n ceobon
yenoBeKa U rpakaaHnHa, nmeet nybanyHo-npaBoBoe 3Ha4YeHue".

N Ha rocypapcTBe U Ha aBoKaType nexaT 06493aHHOCTM Mo 3awmnTe NpasB 1 ceobon
yenoseka. OgHako Takas 0653aHHOCTb BO3JI0)KEHa Ha aABOKaTypy He rocynapCcTBOM, a
aBTOpOM KoHCTUTYyLUN PO — MHOroHaunoHasbHbIM HapoaoM Poccun. MNMpu Takom
rnoaxone CTaHOBUTCA ACHO, MOYeMy MMEHHO afBOKaT ABJSAETCA CTOPOHOMN,
MPOTUBOCTOSALLEN FOCYyAAapPCTBEHHOMY OOBUHNTENIO B YrOJIOBHOM Cy40NpPOnU3BOACTBE.
NMpn3HaHHOE paBeHCTBO MpaB afiBOKaTa U NpeacTaBuTens rocygapcrea COOTBETCTBYeT
paBeHCTBY afiBOKaTypbl N rOCyfapcTBa Npu 3alluTe rnpaB YesioBeKa U rpa>kaaHuHa.
CnepyeT cornacuTtbCs C BbiCKa3sbliBaHMeM "Eciin npoKypaTypa — afABOKAT rocynapcTea,
TO afBOKaTypa — 3alUMTHUK rpa>kgaHckoro obwecTtea"l. Takum obpa3om, oTHeceHune
afBOKaTYpbl K MHCTUTYTY rpa>KgaHCKoro obuwecTsa nNnpn3BaHoO NokasaTb, C O4HON
CTOPOHbI, HE3AaBMCUMOCTb €€ OT rocyapcTBa, a C ApYyron — paBeHCTBO aABOKaTYypbl U



rocyapcTBa B cMbIcae CT. 19 KOHCTUTyuun, NpoBo3riallatollen paBeHCTBO BCEX NMpen
3aKOHOM U Cy0M.

CocTs3aTeNbHOCTb U PABEHCTBO CTOPOH B MNpoLIecce eCcTb PaBHOMPABME FPpaXkaaHMHa U
rocyaapcTBa, UX NapuTeT N paBHble BO3MOXXHOCTW B OTCTauBaHUM CBOUX MpPaB U
NHTEPEecoB. A MPUHMMAsA BO BHUMAHNE, YTO UHTEPECHI rpa)kAaHnHa, Kak npaswuso,
npencTaBsseT afBoKaT, TO OYEBUIHO, YTO 3TO O3HAYAET PAaBEHCTBO aJBoKaTa U
rocyapcTBa. PaBeHCTBO rocylapCcTBa M aflBOKATYPbl, @ TakXKe He3aBUCMMOCTb
nocaenHen ABASIOTCA BaXKHbIMU YCJIOBUSIMU CYLLIECTBOBAHUSA afBOKaTYypbl Kak
3alMTHUKA NpaB 1 cBoboa YenoBeka U rpakgaHuHa.

KoHBEHLMSA 0 3aWmMTe nNpaB YenoBeka u 0CHOBHbIX cBobopn, XapTusa CoobwecTtsa 06
OCHOBHbIX COUMaNbHbIX NpaBax Tpyaswmnxcsa (Ctpacbypr, 9 nekabpsa 1989 r.),
nokymMmeHTbl OBCE n OOH npenycmaTtpuBatoT 0653aHHOCTbL rocygapcTBa no cobniogeHuto
Haasiexallen npouenypbl Cya4onpon3BoACTBa.

O4yeBNAOHO, 4TO 6€3 Noaaep KKK rocyaapcTBa CTaHOBIEHNE N pa3BUTME aiBOKATYPbl Kak
WHCTUTYTA FPaXKJAHCKOro obLiecTBa HEBO3MOXXHO. DOPMUPOBAHME LIMBUIN30BAHHbIX,
npueMneMblX yCIOBUI ANa NeSTEeNIbHOCTU aABOKaTypbl — npsiMas 0693aHHOCTb
rocynapcTBa, a Cpeain HUX — COOTBETCTBYHOLLEE MUPOBLIM CTaHAAaPTaM OTHOLLEHMEe
rocylapCTBEHHOWM BNIACTU K UHCTUTYTY aZlBOKATYpbl.

Ob6s3aHHOCTb Poccuinckon degepaumm no obecnevyeHnio He3aBUCMMOCTN adBOKaTOB,
KOTOpble 3alMLLaloT NpaBa U cBOOOAbI FpaXkaaH, 3akpenjeHa nosoXKeHnsamMmm JokyMeHTa
MockoBCKoro coselwaHns KoHgepeHuun no 4yenosevyeckomy nsmeperHunto O6CE (Mocksa,
3 okTA6ps 1991 r.) n OCHOBHbLIMM NPUHUMMAMU, KaCaloWMMMNCA POSN IOPUCTOB.

OCHOBHbIE NPUHUWMbI NpegycMaTpuUBaloT cneaytowmne obasatenscrtesa Poccunckon
depepauynn:

— CTporo cobnogaTb y4eT B paMKaxX HauMOHaJIbHOIMNo 3aKoHOAAaTeJ/IbCTBa MPaKTUKN
cobnogeHnsa NosHon KOH(pMOeHUManbHOCTH KOHch'IbTaLI,I/IVI noA3allUTHLIX C aABOKaTOM
(n. 22);

— obecne4ynTb ycnoBus, 4Tobbl OPUCTbI MOrIM BbIMOJIHATL CBOM NPOECCUOHAIbHbIE
ob6s3aHHOCTN B 06CTaHOBKe, cBODOAHOW OT yrpo3, NpenaTCTBUN, 3anyruBaHus n
HeonpaBAAHHOIoO BMelwaTenbCTBa (noan. "a" n. 16);

— He noaBepraTb cyaebHoMy npecnenoBaHuto N cyaebHbIM aAMUHUCTPATUBHBIM,
3KOHOMUYECKMM UK APYrMM CaHKLUMAM 3a Ntobble AeNCTBUSA, COBEPLUEHHbIE B



COOTBETCTBUU C NPU3HAHHbLIMN NpodeccnoHabHbIMN 0693aHHOCTAMN, HOPMaMUM 1~
3TUKOW, a TakXXe yrpo3amm nogobHoro npecnegosaHus (noan. "c" n. 16);

— obecne4ynTb OpPUCTaM rpaK4aHCKUA N YrONOBHbIN UMMYHUTET B XO4€ BbINOJIHEHUS
NMN CBOMX NpodeccnoHanbHbIX obsa3aHHocTen (n. 20).

NMoHMMaHWe CyTU 3TUX NOJIOXKEHUN, UX AyXa cerogHs ocobeHHO Heobxoanmo
npencTaBUTeNIsIM rocygapCTBa — TEM, KTO B CMJTy CBOMX MOJIHOMOYMIM OTCTanBaeT
rocyfapCTBEHHble MHTepechbl. OHM O0JIXKHbI BUAETb B afjBOKaTe NapTHepa, KOTOpPbIN B
PaBHOWN CTeneHn CTPEMUTCH K YCTAaHOBJIEHUIO UCTUHbI U TOP>XECTBY MpaBa 1 3aKOHa.
OOHaKo 04eBUAHO, 4TO NOHMMaHWe Posn aaBoKaTypbl TpebyeT nameHeHUs
NpPaBOCO3HAaHWSA, 0TX04a OT CTEPEOTMMNOB, CHOPMUPOBABLLUNXCA B NEPNOL COBETCKOrO
nepuoga Hawemn nctopumn. IameHeHnsa Takoro nopsaka He npomcxoasaT 6bICTpPO, a
TpebyloT HEKOr0 BPEMEHHOI 0 nepnoaa.

B cBA3M € 3TM cnepyeTt BCNOMHUTL BbicTyrsieHue lNpeancenatensa KC PO B. 1. 30pbKuHa,
B 4YaCTHOCTM ero Te3nc o B3aMMOOTHOLLUEHUAX rocyAapcTBa N rpa>KaaHCcKoro obuiecTsa:
"O4YeHb Ba)KHO CKa3aTb O NpaBOCO3HaHUWM BNacTWU. Ecsin BNnacTb CTaHeT CTPEMUTBLCH
co3paBaTb nof ceba ynobHoe npaso, To nobas npasoBas pedopMa CTaHeT He bonee
yeMm puKumen. Beab aneMeHThbl rpa)KgaHCKOro obwecTsa y Hac elle B PbIXJ/IOM
COCTOAHUU. OTCYTCTBME CUCTEMbI MNOJIMTUYECKUX MAPTUA BMECTe C OTCYTCTBMEM
MaCCOBOIr0 NMpaBoCcO3HaHMA obulecTBa co3faeT KoJloccasnbHyo 6a3y A5 NoBOpoTa K
HenpaBOBOMY rocyfapcTBy. Mbl cenyac bopemcsa 3a rocnoacTBO npasa. 1 Bepto, 4TO He

npon3onaeT nepexona K aHTUNPaBOBOMY roCy4apCTBY, HO Mbl HbIHY€ HaX0AMMCS B
TakoW ToYKe, Korga pewaeTcs npasoBas cyabba Poccmnn".

HeyonesntenbHo, 4TO ntobble 4enCTBUA BNacTKU, 3aTparmsatolme MHTepechbl agBoKaTypbl
M a4BOKATOB, BCerga HaxoaaTcs nog npuctajbHbIM BHUMAHNEM aBOKATCKOIro
coobuiecTBa. Tak, LWWMPOKYO ANCKYCCUIO B aABOKATCKOM coobLiecTBe Bbi3Baau
coobueHns 0 HEKUX MonpaBKax K 3aKOHaM, OTMEHSAIOLWMNX afiBOKATCKYIO TalHy, Nan
BOMPOChI, CBAA3aHHbIE C U3BATUEM MaTepmnaoB N3 alBOKATCKOro JoCbe afgBoKaTa.
CnepyeT cornacuTbCA C MHEHMEM aBTOpPOB, 4TO "cnaboCcTb rpakaaHCKoro obwecTea v
0bycnoBNeHHbIe 3TUM 3a4a4u agBOKATYypbl NO 3aWMTe rpaKgaHckoro obuwecTsa
XapaKTepHbl 415 coBpeMeHHon Poccun. IOKTpUHaA aABOKATYypbl KaK 3allMTHUKA
rpakgaaHckoro obuiecTsa — 3TO POCCMNCKasa LOKTPUHA, onpeaesiseMas CoBpeMeHHOMN
cuTyaumen B cTpaHe".

MpakpaHckoe obuwecTBo Poccmn cerogHs Tosibko GOpMUpPYeETCs, U, O4EBUOHO, MMEHHO
aflBOKaType Kak Hanbosniee He3aBUCMMOMY UHCTUTYTY Fpa>kaaHCKoro obuiecTsa



npenoCcTtonT rapaHTUNpoBaTb He3bIbN1eMoCTb HPaBCTBEHHbLIX N MOJINTNYECKUNX OCHOB
Pa3BUTUA CTPaHbLI.

CncTemMe BNacTM, OCHOBAHHOW Ha NogaBsieHUN NINYHOCTU, KOHEYHO, 6bin HeynobeH
WHCTUTYT afBOKaTypbl, KOTOPbLIN anesisInpoBan K LLEHHOCTAM MHOIMO nopsaka n CTaBun
noa COMHeHue "akcmombl" BacTu. KpoMme Toro, 3a4acTylo afiBOKAT OTOXXAECTBAANCA C
noAa3almnTHbIM. [Monaraem, 4To HeCs10)KHO Bbin1o 6bl NpeackasaTbh cyabby agBokaTa,
KOoTOpbI 6bl CTan 3aWwnwaTh "BparoB Hapoaa". Ho 6bin10 661 HeCNpaBeaAsIMBO FOBOPUTL O
TOM, 4TO NoaobHble ann3oabl ObINO CBOMCTBEHHbI TOJILKO Hawen cTpaHe. OTHIOAb.
NcTopusa cTpaH € pa3BuTon AeMoKpaTUM AaeT HaM aHaJIornyHble NpMMepbl OTHOLLEHNS
B/IaCTUN K afBOKaTaM.

NcToprnyeckn CnoXXmnnocb Tak, 4TO Hapoabl 1 obuecTBa NpPoOXoaAaT B CBOEM Pa3BUTUN
pa3nunyHblie nepmnonbl. COBOKYMHOCTb MOJIMTUYECKNX U SKOHOMUYECKNX YCITIOBUN,
KynbTypa U pesiurns, HeCOMHEHHO, BJINAIOT U Ha TO, KaKoe NnpaBoBOe MUPOBO33peHune y
HUX bopmmpyeTcs. N3 3Ton cpelbl BbipacTaloT NpeacTaBuTenn pasHoobpasHbIX
npodeccun, B TOM 4Yucne cyabn, COTPYLHUKN MPaBOOXPAHNTEJIbHbIX OPraHoB n
pykoBoaoUTeNN rocygapctsa. OHN MbICTIAT, AYMalOT U NOCTYNalT Tak, Kak UM OUKTyeT
MX NpaBOCO3HaHMe. I ecnm cerogHsa B Hallen CTpaHe OTHOLWLIEHME K aiBOKaTaM eLlle
HeNnb35 CYNTaTb B MOJIHON CTEMEHN ngeajibHbiM, TO 3TO CBA3aHO NMpexxae Bcero C
ocobeHHOCTAMM "an0XM NnepemMeH", KoTopasd HECOMHEHHO MUHYET.

BcTtynuBwunin B aencteune 1 nona 2002 r. 3akoH 06 aagBokaType oTpa3un B cebe
NEeMOKpaTUYeCKNin HacTpon obuiecTBa. JaHHbIA 3aKOH noLles rno NyTu orpaHnyYeHus
BMeLLlaTeIbCTBa NOCYIAapCTBEHHbIX OPraHOB B AeATENIbHOCTb aABoKaTypbl. OH y>Ke He
COAEPXKUT NOJIOXKEHUI O B3aUMOOENCTBUN aABOKATYpPbl C FOCYyAapPCTBEHHbLIMW OPraHaMu
N TE3MCOB O roCy4apCTBEHHOM PYKOBOACTBE aABOKaTYypPOW.

BansaHue Ha KagpoBbIl COCTaB a4BOKATCKOro coobuiecTBa rocyfapcTBO MOXXET OKa3aTb
TONIbKO Yepe3 KBaIMPUKaLMOHHbIE KOMUCCUN, B COCTaBE KOTOPbIX KOIMYECTBO
npencrtaBuTenen rocynapcrtea (MuHpmHa Poccmn) MmHMManbHoO. BmecTe ¢ TeM posb
3TUX KOMUCCUI OYEHb BEIMKA, TaK KaK OHUN NPUHMMAIOT KBaIMPUKALNOHHbIE SK3aMEHbI
y 1y, NpeTeHayLWmMX Ha MPMCBOEHME CTaTyCa ajBOKaTa, a TakXe pacCMaTpuBaloT
»anobbl Ha aencTeus (besnencTene) aaBOKATOB.

He3aBncMMoOCTb afBOKaTypbl B Poccmm cerogHAa oTBe4aeT CaMbIiM JIyHLLUMM MUPOBLIM
CTaHgapTaM, U 4To 0cobo LEeHHO, BO MHOFOM NPEeBOCXOAUT UX. DTO, B HaCTHOCTWN,
noavyepKmMBasn MHOrme y4yacTHuUku Il Bcepoccnimckoro cbesna agsokaTtos B Mockse 8-9
anpensa 2005 r.



[esaTenbHOCTb aiBOKATYypPbl CTPOUTCSH Ha OCHOBE MPUHLUMUIMOB 3aKOHHOCTMU,
HEe3aBUCMMOCTW, CaMoynpaB/ieHNsl, KOPMOPATUBHOCTU N PaBHOMPaBMSA aflBOKATOB.

MpMHLKMN 3aKOHHOCTUX NpeanosiaraeT, YTOo NMPU OCYLWEeCTB/IEHNN CBOEN
npoceccnoHanbHOW AeATENbHOCTN aABoKaT 06593aH HEYKOCHUTENbLHO C/ie4oBaTb
npeanucaHnsaM 3aKOHOB, BCEMU CUTaMU COOENCTBOBATbL TOMY, 4TOObl BEPXOBEHCTBO
3aKOHa OCYLWLeCTBASANOCh NPaKTUYeCKN. 3awnuasn u npeactaBaias npaBa U 3aKOHHbIE
MHTEepecChbl CBOUX AoBepuTenen, agBokaT 0b653aH NCMOIb30BaTb BCE CBOW 3HAHMUA U
npodeccnoHasibHble HaBbIKW.

He3aBMCMMOCTb afBOKaTypbl ABJIAETCA FrapaHTUen BbiNOJIHEHUA a4BOKaTOM CBOMUX
obs3aHHOCTEN N 3aWwnTbl NpaB U ceobo rpakaaH. NMpUHUMN HE3aBUCUMOCTN NMeeT ABa
acrekTa. [epBbIn — 3TO HE3ABUCUMOCTb aiBOKATYpPbl OT MHEHWUN, pPeLleHnin Uin
ODEeNCTBUN OPraHoB U OO0JIKHOCTHbLIX JIML, He BXOOAWMX B CUCTEMY afBOKaTypbl. BTopon
acrneKT NPUHLMNA HE3aBUCMMOCTN COCTOUT B TOM, YTO U BHYTPU aflBOKAaTCKOrro
coobLlecTBa KaXkAbll afiBOKAT, UCMOJIHAS CBOW NpodecCuoHaibHble 0683aHHOCTN,
He3aBUCUM. ALBOKaT CaMOCTOATENIbHO NPUHUMAET peLleHNsa N oCcyLLecTBAAeT OEeNCTBUS,
BXoAsALME B KPYr ero npoeCcCcnoHasibHbIX MOJHOMOYUNA.

MpuHUMN caMmoynpasBsieHnsa nNpeacTasnseT cobon COBOKYNHOCTb NpaBusl, KOTopble
obecnevymBaloT CaMOCTOATENbHOE PEryampoBaHme OTHOLEHNI BO3HMKAOWMNX B
coobLiecTBe afBOKATOB. Tak Kak agBoKaTypa He BXOOUT B CUCTEMY OpraHoB
rocyfapCTBEHHON BNAaCTU U OPraHOB MeCTHOro camoynpasJfieHUs, TO CaMoynpasJieHune
ABNAETCA HEOOXOAMMbBIM 3/1IEMEHTOM (PYHKLUMOHUPOBAHNS aaBOKATCKOro coobuiectsa. B
4yeM OHO nposBnseTca? NeaTenbHOCTb aABOKATCKMX 06pa3oBaHMM OCYLLECTBIAETCS Ha
OCHOBE peLleHNn OpraHoB aZlBOKATCKOM NasaThbl, KOTOpble (POPMUPYIOTCA B NOPsSAKe,
onpenesieHHOM 3aKOHOM. Hanpumep, BbICLUMM OPraHOM afBOKaTCKOW NanaTbl CybbekTa
P® apnsaeTcs cobpaHue (KoHdepeHUNs) aaBokaToB. Ha cobpaHunm (KoHdepeHUnn)
aflBOKaTbl cCaMn BbIOMpPAIOT OpraHbl yripaBsieHns afiBOKaTCKMM coobulecTBOM, a peleHuns
3TUX OPraHoB, NPUHATbLIE B Npefesiax nx koMmrneTteHunn, obasaTtesibHbl 419 BCEX Y1EHOB
afBokKaTCcKon nanatbl. Ha cobpaHunm (KoHdepeHUnn) agBoKaTbl CAaMOCTOATESIbHO
peLllaT pa3/inyHble BONPOChl CaMoyrnpasBsieHUs, HanpuMmep Takue, Kak nsbunpaHue
CoBeTa aZlBOKaTCKOW NnanaThbl, Y41eHOB KBaMPNKAaLUOHHON KOMUCCUUN U PEBU3NOHHOM
KOMUCCUN.

MPUHUWN KOPNOPaTMBHOCTM NOoApPa3yMeBaAET, YTO afBOKaTbl 0ObEANHAIOTCHA Ha OCHOBE
o0bWwmnx nHTepecos — obpasyoT A406POBOJIbHbLIN COK3 NNL—B Lensax obecnevyeHuns
Hagfnexalen 3almnTbl FpaXKaaH u ipuandyeckmnx ny n nx 4ocTyna K npaBocyauto.
AQBOKaTbl, AeNCTBYOLWME Ha onpeaeneHHon Tepputopum PO, obbeanHAoTCA B



adBOKATCKYl0 NanaTy cybbekTa P®. EAMHCTBO B paMax nanaTbl obecneynsaeT ocobbin
XapaKTep B3aMMOOTHOLLUEHNI MeXy aflBOKaTaMu, KOTOPbIW rnpeanonaraeTt
yBaXXUTesibHOE OTHOLLEHNE K Kosleram, UCxons n3 obLwmx NHTepecos 1 LLeHHOCTeN.
Bonpockl, cToAwme nepen TeM NN UHLIM afiBOKATCKMM obpa3oBaHmMeM, nasaaTon
cybbekTa PO nnm GepepasbHOM aBOKATCKOM NasnaTton PO, Ao/)KHbI pa3pellaTbCs C
y4eToM ux LesiecoobpasHoCTU 4519 afBOKaTCKOro coobuiecTsa B LesioM, C
MaKCUMaslbHOW NONb30M A1a aaBokaToB. OpraHbl coobLlecTBa aABOKaTOB,
JencTByloWne B Nnepmon Mexay cobpaHnsamm (KoHdepeHumnammn), ocyLLecTBASIOT
KOHTPOJIb 3@ COBNt0AEHMEM KOPNOPaTUBHbIX MPaBu afBOKaTCKOro coobuiecTsa. Apkum
nposiBJIEHNEM KOPNOopaTUBHOCTU ABNIAETCA BO3MOXKHOCTb CAMOro afiBOKaTCKOro
coobuiecTBa NpMHMUMaTbL pelleHne 0 AUCUUNINHAPHON OTBETCTBEHHOCTN a4BOKaTOB.
KBanngpmnkKaumnoHHasa KOMUCCUS BMNpaBe faBaTb 3aK/Il04EHME O HAJIMYUN NN OTCYTCTBUN
B NeNCTBMAX aflBOKATOB HapyLweHnn HopMm Kogekca npodheCcCcnoHasribHON 3TUKN
ajBoOKaTa.

JInuo, KoTopoe B YCTAHOBJIEHHOM MOPSiAKE MNONY4YUsI0 CTaTyC aflBOKaTa, SIBJISIETCS
MOJIHOMPABHbLIM Y/1IEHOM aABOKATCKOro coobulecTsa. C 3TOro MOMEHTa OHO HafensaeTcs
ornpegeneHHbIMM NPaBaMn U HECeT COOTBETCTBYOLME 3TOMY CTaTycy 06s3aHHOCTH,
ellnHble AN BCexX YneHoB coobliecTBa. B 3Tom nposiBNsieTcs NpuHLUMN PaBHOMPaBUS.

B uensax obecnevyeHns AOCTYNHOCTW AN HAaCEIeHUS IOPUONYECKON MOMOLLNX W
CONEeNCTBMSA afiIBOKATCKON OeATeNIbHOCTW OpraHbl rOCy4apCTBEHHOW BNACTU
obecneymBaloT rapaHTUMN HE3aBUCUMOCTU afiBOKATYpPHbI.

AOBOKAT He MOXeT bbITb NpPUBAEYEH K KaKOMN-TMB0 OTBETCTBEHHOCTU (B TOM Yucne
rnocyie MPMOCTaHOBJIEHNSA NN MPEKPALLEHNS CTaTyCa aflBOKaTa) 3a BbIpa>KeHHOE UM Mpu
OCYyLLEeCTBEHUN NPOdECCUOHANbHON AEATENbHOCTU MHEHNE, €C/TIN TONIbKO BCTYMUBLUUM
B 3aKOHHYIO CMJTy NPUroBOpPOM Ccyaa He byneT ycTaHOB/IeHa BUHOBHOCTb ajBOKaTa B
npecTtynHom gencteumn (bespencrteunn). CnegosaTenbHO, aABOKAT BNpaBe BbiCKa3biBaTb
CBO€ MHEHME KaK Mo KOHKPEeTHOMY Aesy, Tak 1 B NyB/INYHbIX ANCKYCCUAX, MO BONpocaMm
oTnpaBsieHns NpaBocyamsa n obecnevyeHns rnpaB Ye0BEKaA.

YrosnoBHoOe npecneoBaHNe aflBOKaTa OCYLLECTBASETCS C CObNOAEeHNEM rapaHTUN
aflBOKaTy, NpPelyCMOTPEHHbIX YroJIOBHO-NPOLIECCYasibHbIM 3aKOHOAATEIbCTBOM.

AQBOKaTbl, Y1€Hbl NX CEMEN U UX MMy ecTBO HaxogdaTcCsa non 3awmTon rocyaoapctBa.
OpraHbl BHYTPEHHUX Oen 065a3aHbl nMPUHMMaTb Mepbl Mo obecnevyeHunto 6eszonacHOCTH
allBOKaTa, 4J1eHOB €ro ceMbun, COXpaHHOCTU NpmHagnexawero nMm nMmyLlecTtBa.



MpoBeaeHne B OTHOLLEHUW afiBOKATa OMepaTUBHO-PO3bICKHbIX MEPOMPUATUIA U
CNeACTBEHHbIX AENCTBUIN AOMNYCKAeTCs TOJIbKO Ha OCHOBaHUM CcynebHOro peLleHus.
MonyyYyeHHble B X0[e TaKMX OnepaTUBHO-PO3bICKHbLIX MEPONPUATUIA U C/ieACTBEHHbIX
NEeNCTBUIN cBeAeHMNS, MpeaMeTbl U OKYMEHTbl MOTyT OblTb MCMOJ/Ib30BaHbl B Ka4yecTBe
[OKa3aTeNbCTB 0OBNUHEHMSA NNLLb B TEX CyYaax, KOrga oHW He BXOAAT B MPOM3BOACTBO
aZlBOKaTa Mo Aesam ero goseputesneit. ICkioYeHne CoOCTaBNAT JINLLb CllyYaun
0BHapY)XEHUS N N3BATUS OPYOMIA NPECTYMNJIEHNN, @ TaKXe NPeaMeToB, 3anpeLleHHbIX K
obpalleHuto nnm obopoT KOTOPbLIX OrpaHNYeH B COOTBETCTBUM C 3aKOHOAATENbLCTBOM PO.

Ba>kHbIM yCnoBuem obecneyeHns ,EI,OBepI/ITEJ'IEVI I'IpO(bECCI/IOHaJ'IbHOIZ }OpI/I,EI,I/I‘-IECKOVI
MOMOLLBbIO ABNIAETCA NrpaHTnpoBaHme a[lBOKATCKOW TaMHbl.

ALBOKAT He NMoAJIEXUT BbI30OBY M AOMNPOCY B KayecTBe cBuaeTens ob obctoaTenbcrBax,
CTaBLWNX eMy U3BECTHbIMU B CBA3U C obpalleHneM K HEMY 3a IOPUONYECKON MOMOLLbIO
NN B CBA3WM C €e OKa3aHueM. ITO NoJIoXKeHMe 3anpeLlaeT NCNoJib30BaTb B OTHOLLIEHUN
afBoKaTa HopMbl YK, no3Bonswowme noay4aTb CBUAETENbCKME MOKA3aHUA Mo yrpo30i
NpUBAEYEHNA K YTOJIOBHON OTBETCTBEHHOCTW 3a 3aBEA0MO JIOXKHbIE MOKa3aHuA 1 3a
OTKa3 OT Aayvu noka3aHun (cooTBeTcTBEeHHO cT. 307 n 308).

O6sA3aHHOCTb afgBOKaTa XPaHNTb afABOKaTCKYO TalHy 3akpenseHa B N. 5 cT. 6 3akoHa 06
a[lBOKaType 1 ABNSEeTCHA rapaHTOM HaLeXHOCTU afBoOKaTa N OCHOBaHMEM LOBepus K
HeMy. OgHako 6e3 OOCTaTO4YHOM rapaHTUM CO CTOPOHbI FOCYAapCTBa NPakKTUYeCKM
peann3oBaTb 3TO MOJIOXKEeHNEe HEBO3MOXHO. CTaTbda 46 KOHCTUTYUMn PO ycTaHaB/MBaEeT,
4yTO cyaebHas 3awmTa NpaB U 3aKOHHbIX NHTEPECOB — Ba)KHeNnLasa Ux rapaHTums.
MexaHu3M cynebHoun 3amnTbl MPUXOANT B ABUXKEHMNE B CUTY BHELWHEW MHULWATUBGI,
KOTOopas valle BCero onvpaeTcs Ha IOpuaAnYecKyo NomMoLlb afBoKaTa. B cBA3M € 3Tnm
Hebe3bIHTepeCcHO NpocaeaAnTb B3aUMOAENCTBME aABOKATYypbl U CyaebHOon BnacTu.

AnBokaTypa assa busHeca B COBETCKUI Nepuoa He hopMmpoBasiachb, Tak Kak He Bbino
SKOHOMUYECKNX NpennocblsIOK A1 Takoro pa3sutus. KOpuandeckasa 3awmTa
npegnpuHMMaTesibCTBa Kak HOBOE HarnpasJieHne /19 aABOKaTypbl CTasl0 pa3BMBaTbCS B
nepuon pegopmMmnpoBaHns cTpaHbl B KoOHLUe 80-x — Hadvase 90-x rr. npowsioro sBeka. K
YNC/Y alBOKATCKNUX CTPYKTYpP, paboTatlowmx B 3TOM HanpaBieHNUN, MOXXHO OTHECTH
"MOCKOBCKUW ropnanydeckmm ueHTp". OH NpeasnoXxXunn Te BUAbl OpUaANYEeCKONn NOMOLLMN,
KOTOpPbIX paHbLUe He ObIN0 B apCeHasie aiBOKATOB.

OOoHaKo 3TOT MNpouecc pa3BMBaeTCa He Tak ANMHaMUYHO. [leATeNbHOCTbL a4BOKATOB B
HacTosdlee BpeMa CBA3aHa B OCHOBHOM C BbINOJIHEHNEM I'IOpy‘-IeHI/II7I B YroJloBHoM 1
rpa>kgaHCKoM cyaonpoussoacTee. [pu 3TOM y4acTme afBOKaTOB B rpa>kgaHCKOM



cyoonpon3BoacTee B 3—4 pa3a HMXKeE, YeM B YIrOJIOBHOM, XOTS HabntogaeTcs guHaMuka B
Noaib3y POCTa NOPYYEHUN MO rparkaaHCKMM genam. Takxe yBennymsnaca obbem paboThl
alBOKATOB B apbuTpa>KHbIX Cyaax.

Bu3Hec-afBoKaTypa, HECOMHEHHO, UMeeT NepPCneKTUBLI Ana pocTa. Ecam cpaBHUTL
KOJIMYECTBO aflBOKATOB B TAKUX KPYMHbIX ropodax, kak Hblo-Mopk u Mapux, To NX B
NATb pa3 6osblie, Yem B Poccum B LienioM. DakTopaMun O19 PasBUTUSA ABNAIOTCS, C OHOMN
CTOPOHbI, POCT NPEANPUHNMATENIbCKON aKTUBHOCTU rpa)kaaH, 1, C Apyron — pocT
YNUCNEHHOCTW YJIeHOB afiBOKATCKOro coobuecTsa. B cBSI3n C 3TUM 04eBUOHO, YTO
aZlBOKaTCKOe coobLlecTBO Hy)XaeTcs B pa3paboTKe COOTBETCTBYOLWMX HayYHbIX
peKkoMeHaaunn u MeETOANYECKNX NOCobuA.

Mbl NOApobHO paccMaTpuBasv 3BOJOLMUIO OTHOLLIEHUA aABOKATYpPbl N CUCTEMbl 00 NX
CynoB. Ternepb 0OCTAaHOBMMCSH Ha BOMpPOCax UX B3aMMOOeNCTBUSA, BepHee, B3auMHOrro
BANSAHUS.

CynebHas BnacTb B Poccum npencTaBsieHa TpeMS BETBAMUM — CMCTeMa 06LnX CyoB,
cucTeMa apbuTparkHbIX CYA0B U CUCTEMA KOHCTUTYLIMOHHBLIX (yCTaBHbIX) cyaoB. Cyabl
obuien pUCONKLMN pacCMaTpPUBaOT BCE YrosIOBHbIE Aena, 60/bLUNHCTBO FPpaKaaHCKMX
aen v gen o6 aAMUHUCTPATUBHbLIX NPaBOHAPYLUEHUAX. IMEHHO MO3TOMY C HUMU B
3HAYNTENIbHOWM CTEeNeHN BCTYMatoT BO B3aMMOOTHOLLEHWS aBOKaTbI.

3y4yeHne OencTBYOLWEro 3aKoHo4aTebCTBa MNO3BOJISET OTMETUTb pa3siniyne B cTaTyce
cynen n aaBokaToB. B cBSI3n € 3TUM npencTaBasieT MHTEPEC BOMPOC, KaK OTpa’kaeTcs
pPa3/InYHbIA NPaBOBON M COLUMasbHbIA CTAaTyC CyAen N afBOKATOB Ha MX
B3aMIMOOTHOLLUEHUAX N B3AaMMHOM BJIMSIHMWN Ha KaOpOBbI/A COCTAB aABOKaTypbl U
CyOenckoro Kopnyca, MHULUMPOBAHNA ONCLUUMJIMHAPHON OTBETCTBEHHOCTU U
B3aMMOOENCTBUS NPU PACCMOTPEHUN CIY)>XEOHbIX NPOCTYMNKOB, BJIUSAHUE Ha peann3aumio
npodeccnmoHanbHbIX NOJIHOMOYUI U XapaKTep YCTAaHOBOK NPOdeCcCUoHabHOM 3TUKN,
orpak4aloLnx aBTOpUTET afiBOKaTa N CyabW.

B KBanMMKaLMOHHbIE KOMUCCUW MPU a4BOKATCKUX NanaTax BXOOAT NMpeacTaBuTenun ot
CcynoB cybbekTa PD, TeM CaMbIiM OHU MOTYT OKa3blBaTb CBOE BJNSIHME HA KaApOBbIN
COCTaB aABOKaTypbl. B cBOIO o4epenb B COCTaB CyAeNCKUX KBaNNMUKALNOHHbIX
KONINernin afBokKaTbl He BXOAST.

CyObW Tak>Xe MOryT BJIMATb M Ha AUCLUMMINHAPHYIO NPaKTUKY COBETOB afBOKATCKUX
nanaT NyTEeM BblHECEHUS YAaCTHbIX onpeaeneHnin. B cBoto oyepedb 1 agBoOKaTbl MOryT
pearvpoBaTb Ha HeNpaBWbHOE NoBeAeHMe cyaen. [Jna 4ero oHM NoAroTaBAMBalOT
X04aTancTea, »anobbl n obpaleHnsa B opraHbl Cyaenckoro coobuiecTsa.



CnepyeT cKkasaTb O HE3ABUCMMOCTU afBOKaTypbl N cyaa. He3aBMCMMOCTb cyaa
npeponpeneneHa ®egepanbHbiM 3aKkoHOM "O cTaTyce cyaen B Poccunckonm degepaumnn':
"BCcsikoe BMeLaTeNbCTBO B AeATe/IbHOCTb CyAbW MO OCYLLEeCTBJ/IEHUIO NpaBoCyAns
npecnegyeTcs no 3akoHy". B cBOO o4yepenb 1 CTaTyC afgBoKaTa YeTKO onpeneneH
3akoHogaTenem (AMK, MK, YIMK), roe onncaH obbem ero nosiHOMoOYUi, peannsauyuns
KOTOPbIX HE 3aBUCUT OT YCMOTPEHUA cyda, Kpome Toro, cyn obs3aH co3gaBaTb yC0BUSA
ONsa peanm3aunm npaB yd4aCTHUKaM npouecca. B Taknx ycnosusx aesaTenbHOCTb
afBoOKaTa BCeLeso npoLeccyajlbHO He3aBUCMMa OT cyaa.

Y10 ocobeHHO nHTepecHo. BepxosHbin Cya CCCP Bcerga yaensin BHMMaHune cobnogeHuto
cyfdaMu npas 3alWMUTHUKOBL. DTO JULWIHWUIM pa3 NogvYepKUBaET, 4To cyaebHasa npakTuka,
obecneymBaBLUlas 3aWNTY NMpasB JIMMHOCTN B Cy40NpPoOnU3BOACTBE, pa3BmBasachb Mno
0EeMOKpaTU4YeCKOMY HarnpaB/IEHNIO, CTPEMSACH, HACKOJIbKO 3TO OblJ1I0 BO3MOXXHO B
YyCJIOBMSAX COBETCKOro nepuoga, paclmpuTb rnpasa JIMYHOCTU — MPaBo Ha 3aWunTy C
ydacTmemM agBoKaTa — npodeccrnoHasibHOro 3almnTHUKA.

B3anMoOTHOLLEeHMe aABOKaTYypbl U CYA0B, UICTOPUYECKN CHOPMMPOBABLLEECS KaK
OTHOLLUeHne NoAYNHEeHNA aABOKaTypbl FOCYy4apCTBEHHbLIM OpraHaM, NOCTENeHHO
TpaHchopMmpyeTCca B NapTHepPCKMe oTHolweHusa. CerogHs aaBokaT NoJlyynn Npasa,
KOTOpble He MoryT BbITb MOCTaB/IeHbl HA YCMOTpeHue cyna. Ckaxem 6onblue, cyabl
BbICLUMX MHCTAHLUMWA CTAHOBATCSA Ha CTOPOHY a[iBOKaTa, 3allMllas ero npoueccyasbHble
npaBa N y4nTbIBas NX 3Ha4YeHUE AN YKPENJeHNs 3aKOHHOCTW B chepe npaBocyaus.

BO3MOXHOCTb B/INSIHMS OOLLMX CyA0B Ha Ky/NbTypy NPodecCcnMoHaIbHON OeaTenbHOCTH
a[lBOKATOB M KaApOBbI/i COCTAB aBOKATypPbl 0O4EBMAHA, YCTPaHEeHNe aflBOKaTOB OT
Yy4acTUS B KBAJIMMPUKALMOHHBIX Kosinerusax cyaebHoro coobliecTBa oLeHMBaeTCs
aflBOKaTaMu Kak HeydayHoe pelleHune.

ALBOKaTCKoe coobLLecTBO U afBOKAT Kak ero npeactaBuTesNb, y4acTBYS B
paccMOTpeHun aen B cynax, C NpoecCnMoHasibHON TOYKN MOXKET OLLEeHNTb MacTepCTBO U
npogeccuoHann3M Cyabun, HAKOMJeHHasa UM MHOPMaLNa 0 OeATeNbHOCTU Cyaen,
KOHEYHO e, MOXKEeT ObITb MosIe3HOM N4 peLleHna KaapoBbiX BOMPOCOB cynebHon
CUCTEMBI.

Cyn SiBNSIeTCS OPraHoM rocygapCTBEHHOW BNACTW, a afiBOKaTypa — UHCTUTYTOM
rpa)xgaHckoro obuiecTsa. Ix sBHoe HECOMHEHHOE pa3sinyne, TeM HE MeHee, No3BoJIsSeT
roBOpUTb 06 X OYXOBHOM POACTBE, €AWHON MUCCUM — 3alMTe NpaB 1 cBobon rpakaaH
Poccuinckon ®epepaumn. Mo3ToMy B LieNSX BbINOJIHEHUS 3TOW 3a4a4M B3aUMoOAeNCcTBue
cynebHoro coobllecTBa U aBOKaTypPbl AOJIKHO CTPOUTLCSA HAa OCHOBE B3aUMOMOHMMAHUS



N paBHOro Ny6JIMYHO-MPaBOBOro CTaTyca B roCylapCTBEHHON CUCTEME.

PaccMOTpeHHbIe BOMNPOChl B3aMOOTHOLLUEHUN aABOKaTYypPbl U rocydapCcTBa NO3BOMSAIOT
FOBOPUTb O CTOMKON TEHAEHUNN K MOHUMaHWIO rOCyAapCTBOM M €ro npeacraBuTensmm
PO alBOKATOB N CO3AHNIO UM MPUEMJIEMbIX YCIOBUIN AN15 BbIMOJIHEHUS CBOEWN
hYHKLUMN — OKa3aHUSA KBaIMPULMPOBAHHOW MOMOLLWX U 3alMTbl MPaB rpa>kaaH, nx
obbeanHeHnn n obecTsa B LEsIOM.

be3 HeobxoaMMoOro yoaneHns agBokKaTypbl OT OPraHOB rocyAapCTBEHHOW BAaCTH
BbINOJIHEHNE el0 CBOEN MUCCUM HEBO3MOXXHO. BMecTe ¢ TeMm, co3faBas ycnoBus
peannsaummn cyaebHon 3awmnTbl, NpenyCcMOTPEHHON CT. 46 n 48 KoHCTUTyuun PO,
afBoOKaTypa BbINONHAET N PYHKLNIO YH4aCTHNKA roCcyfapCTBEHHOW NPaBOOXPaHUTESIbHON
0eaTenbHOCTU 1 NpaBocyans. 13 eAUHCTBa 3TUX, Ka3asocCb bbl, MOAAPHbLIX
cocTaBnsdroWwWmnx n gopmmpyeTca obecTBeHHasa 3HAaYMMOCTb a4BOKaTYypbl.

3akoH 06 agBOKaType BbiBE/ OTEYECTBEHHYIO aABOKATYypPy U3 KPU3NCHOIO COCTOSAHUSA U
ornpenenus HOBbIN 3Tan B ee pa3BUTUKN. 3aKoH, No MHeHUto CoBeTHUKa lMNpe3nageHTa PO
B. ®. lkoBneBa, "npogeccrnoHanbHO NoaroTosaeH n obecnevymnBaeT HeOOXOQNUMbIN
banaHc nHTepecos obLlecTBa U YeNOBEKA, aBOKaTa U KIneHTa".

focynapcTBO M 06WECTBO 3aMHTEPECOBaHbl B CUJIbHOW, NPOdeCCUOHaIbHOW U
He3aBUCUMOMN afiBOKaType, U 3TO HeNoCcpenCcTBEHHO CneayeT N3 cogep>XaHnsg HOpM 1n
AyXa 3aKOoHa .

3aKJso4YeHue

B HbIHELWHMX YyCNOBMAX NOCTPOEHMA B POCCMM NpaBOBOro 4eMOKpPaTU4eCKOoro
rocygapCcTBa UHCTUTYT afBOKaTypbl CTAHOBUTCS OAHUM U3 Ba>KHENLLUNX 3/IEMEHTOB
nMpaBo3alNTHOW cucTeMbl cobnogeHna npas, cBo6on U 3aKOHHbIX MHTEPEeCcoB
hU3NYECKNX N IOPUANYECKUX UL,

ApQBoKaTypa Npu3BaHa OTCTanmBaTb M 3alUMLLaTb NpaBa U 3aKOHHbIE NHTEPECHI
pn3nNYecknx n Ipnanyecknx nuuy, Kak 6ol HaxoaaCb NO OPYryt0 CTOPOHY
NPaBOOXPaAHUTENIbHOM CUCTEMBI, HEXXETN MPABOOXPaHNTEbHbIE OPraHbl,
npencTaBasOWME N 3alMLA0LINE NHTEPECHI FoCyAapCTBa.

Takum obpa3oM, «OCHOBON N LLEHTPOM MPaBOBON CUCTEMbI Poccnm [onxeH bbiTb
4YenoBekK, 3alnTa ero npas 1 ceobo, 1 3afavya agBoOKaTypPbl - BCEMEPHO 3TOMY
COOeNCTBOBaATbL>.



FfoCynapCTBO A1 KOHTPOJIA U Had30pa 3a UCMOJIHEHNEM HOPM MNpaBa, AJ18 NOHY)XAEHNS
NCMNOJIHEHUS 3TUX HOPM N ONK BbISABJIEHNSA N HAaKa3aHUA 1L, HE BbIMOJIHAOLWMNX NN
BbIMOJIHAOLLMX NX HE B OO/DKHOW Mepe, CO34aJ10 U COAEPXKMUT Lenbin annapaT
NpPaBOOXPaHUTENbHbIX OPraHOB (MPOKYypaTypy, OpraHbl BHYTPEHHMX A&, OpraHbl
dhenepanbHon cny>xbbl 6e3onacHOCTU U T.4.).

3almnTa XKe 1, NonasLwKnx B chepy AesaTeNlbHOCTN NPaBOOXpPaHUTENIbHbLIX OPraHoB,
NIeXXUT Ha OOHOM OopraHe - afgBoKaType, a nocsie NPUHATMUA U BCTYNJIEHNA B OENCTBUSA
depnepanbHOro 3akoHa «O6 aiBOKaTCKOMN OeATENbHOCTU U agBoOKaType B Poccmnckom
depepaunmn» - 06HOBNEHHON, pehoOpMNPOBAHHON, HE3ABUCUMOW
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