Mage nofpund or type unknown

BpayHo-cemMeliHble OTHOLIEeHUS NPeACTaBJISOT CO60 KOMMIEKCHbIE OTHOLUEHWS JINYHOIO
HEeMMYLLEeCTBEHHOr0 N UMYLLLECTBEHHOIO XapakTepa, OCHOBAHHbIE Ha POACTBEHHbIX
CBA3AX U peryampyemMble HoOpMaM rparkAaHCKOro (B LUMPOKOM CMbIC/ie CJIoBa) npaga.
MpaBoBoe peryanpoBaHne 6payHo-CEMENHbIX OTHOLUEHNN NMEET 3HAYNTENbHYHIO
ny61M4YHO-NPaBOBYO COCTABSAOLWYI0. B JOKTpMHE ceMeliHoe NpaBo onpeaenstoT Kak
KOHTJIOMepaT YaCTHbIX U NYBJINYHBIX HOPM.

B HOpMaTUBHbLIX akTax 60NbLINHCTBA FOCYAapCTB OTCYTCTBYET 3aKOHOAATE/IbHOE
onpepneneHne bpaka, n ero npaBoBble NpobsiemMbl 40 KOHLLA HE YPEryamMpoBaHbl HU B
3aKOHaX, HMU B AOKTpUHe. MNpakTnyeckn obuienprsHaHo, 4To 6pak - 3TO pPUANYECKN
0hOPMNEHHbIN A06POBOIbHBLIN COO3 MY>XUMHbI U XKEHLLWHbI, HarnpaB/eHHbIA Ha Co34aHne
CeMbW N COBMECTHOE COXUTENLCTBO C BeAeHMeM obLLero xo3sncTaa.

Cpa3y e cnieflyeT OroBOpUTbLCA, YTO Takoe onpegenieHne 6paka COOTBETCTBYET NpaBy
JlasleKo He BCeX rocyaapcTB (HanpuMep, Tex rocynapcTB, 3aKOHOAATENbCTBO KOTOPbIX
JlONyCKaeT 04HOMNOJIble UK NoSInramMHble Bpaku).

B coBpeMeHHOI AOKTpUHE NpaBa 1 cyaebHol npakTuke bpak onpenenseTca Kak bpak-
norosop, 6pak-cTaTyc nnm bpak-napTHepcTBo. Hanbonee pacnpocTpaHeHHON ABNSETCA
TOYKa 3peHUs, 4To Bpak - 3TO AOroBop, rPakJaHCKO-NMPaBoBas CAesiKa, MopPOoXKAatoLLas
JINYHbIE U NMYLLECTBEHHbIE NMPaBa U 0653aHHOCTU CyNpyros.

Me)xayHapoOHbI XapaKTep OTHOLUEHWUI MPOSBASETCSA Toraa, Koraa MHOCTPaHHOE N1Lo
3aKJtloyaeT bpak Ha Tepputopumn PO nnm korga oTHOLEHUS MeX Ay POCCUACKUMN
rpa)kiaHaMu CKnaabiBaloTCs 3a npegenamm Poccum.

XapakTepusys bpavyHoO-CEMENHbIE OTHOLLUEHUS, HY)KHO OTMETUTb TaKoW NMPU3HakK, Kak
npeobnagaHne B KakA0M rocyaapCcTBe NPaBOBbIX HOPM, UMEKLLNX CBOU UCTOPUYECKNE U
PEeNNrno3Hble KOpHU, Hainyme obbivaes, TpaanLUWA, MPaBUA BEXINBOCTN,
HPABCTBEHHbIX, MOpPaJibHbIX 1 ObITOBLIX HOPM (Te couMabHbIE PErynaTopbl, KOTOPbIE
OTpaXkatoT Ccrneundnky Ka>xaom HapogHOCTU N onpenesieHHoON obLWHOCTK noaen).

9T0 06CTOATENLCTBO U SABNSIETCSA NPENATCTBMEM OJ1 YHUPUKALNM MaTepraibHbIX U
KOJIJIN3NOHHbIX HOPM B CEMENHOM MpaBe.
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Konnnanm B NpaBOBOM pPerysimpoBaHnUMN CEMENHO-6paYvyHbIX OTHOLIEHWUI MPOSABAAIOTCS He
TONIbKO B MPaBOBbIX CUCTEMAX MOCYAAPCTB, rAe roCcnoACTBYIOT pa3Hble peanrmm, Ho 1 B
rocypapcTBax C OAMHAKOBbLIM BeponcnoseaaHMeEM 1 NPaBoOBbIMU CUCTEMaMU O4HOWN
«CEMbBU>,

Pa3nnyns NposBasOTCSA NPAaKTUYECKN BO BCEX MHCTUTYTax CeEMelHoro npasa. Hanpumep,
B 3aKOHOJATeNbCTBE OOJIbLIMHCTBA FrOCYAapCTB NPeayCcMoTPEeHbl HOPMBI,
onpegensioue MaTepuasnbHble YCN0BUSA AN L, BCTyNaloWmMxX B 6pak, HO coaep)xaHue
3TMX YCNOBUI B 3aKOHOAATE/IbCTBE Ka)XA0ro rocygapcTtea UMeeT 0CobeHHOCTM.

B P®, Hanpumep, ycnoBusamMun ans 3aknodeHns bpaka aBas0TCA B3aMMHoe
[06pPOBONIbHOE COrflacnue MY>XUYMHbI N XKEHLLMHbI 1 AOCTMXeHNe nMm bpavyHoro Bo3pacTa
(18 neT). B gpyrux rocygapcreax MoXeT bbITb ycTaHoBJ1IeH Boniee HU3kun (bonee
BbICOKWIA) BO3PACTHOW LLEH3.

B 3aKOoHOOaTeNbCTBE HEKOTOPbLIX FOCYAAPCTB (Hanpumep, MyCyJIbMaHCKUX) MOXXHO
BCTPETUTb Cefylolmne yCNoBUSA: y4eT pasHuLbl B BO3pacTe MexXay XEeHUXOM U
HeBeCTOMN, NCTevyeHne onpenesIeHHOro CpokKa nocsie cMepTu cynpyra gas perncrpauum
HoBOro 6bpaka n gpyroe. Yto kacaetcs PO, TO NOMMMO Bbille NMepevncsieHHbIX YC0BUN B
CK P® nmeeTCsq cneymasibHasa cTaTbs, 3akpenadaiowas obcToaTenbCcTBa,
npenaTcTByloWwne 3aknveHuto bpaka (ctatba 14 CemenHoro Kogekca P®). B ux 4yucne
OTCYTCTBYET HE06X0OMMOCTb NOJIYYEHUNSA COrlacus poanTenen, 4To ABNAETCS
HeobXxoAMMbIM YCNOBUEM ANSA perncrtpaunn 6paka Bo PpaHumm B Ciyvae, ecam
Xenawuwme BCTynnTb B bpak He gocTturnm 21 roga.

CywecTBoBaHue B bpavyHo-cemenHon 061aCcTn «XpPOMatoLWmMX OTHOLLEHUA» HEPA3PLIBHO
CBSA3aHO 1 06YC/IOB/IEHO KOMIM3NOHHOM NpobnemMon, KoTopyo TPYAHO pewnTb. Ho B
ceMenHoM npase rocygapcTsea npegnpuHnMan v npeanpuHUMaloT NOMNbITKA
YHUPUUMPOBATb OTAE/IbHbIe MHCTUTYThl. Hanpumep, npuHaTtue B 1902-1905 rr., cepun
[@aarckmx KOHBeHUU: o bpake, pa3soae u cynebHoOM pasnyyeHuUn cynpyros, O JINYHbIX U
MMYLLEeCTBEHHbIX OTHOLWEHNAX Mexay cynpyrammn. Cam pakT nosiBaeHns B Hadane XX
CTONIeTMA OAaHHbIX KOHBEHL U NMMesT OFPOMHOE 3HaYeHume.

3aTeM NosSBUANCL Apyrue Naarckme KOHBEHLUWN:
- 0 3aKOHE, MPUMEHMMOM K aJIMMEHTHbIM 06s13aTenbCcTBaM B NMosib3y aeten, 1956 r.;

- 0 MPU3HAHNN N NCMNOJIHEHNN PeLleHNN Mo agenam 06 annMMeHTHbIX o6a3aTenbCcTBax B
OTHoOweHun peten 1958 r.;



- 0 OPUCONKLUN N NMPUMEHNMOM NpaBe B OTHOLIEHNWN 3alWNTbl HECOBEPLUEHHONETHUX
1961 r.;

- 0 NPWU3HaHNM Pa3BOAOB U peLlleHnin o cyaebHom pasnydeHunm cynpyros 1970 r.;
- 0 NpaBe, NPUMEHNMOM K aJIMMEeHTHbIM obs3aTenscTBam, 1973 r.;
- 0 NpaBe, NPUMEHNMOM K pexmmMam cobCcTBeHHOCTM cynpyros, 1978 r.

YHunBepcanbHasa yHUpUKauma He ctasna 3pdpeKTnNBHbIM perynatTopom bpayHo-ceMenHblX
OTHOLLUEHUN MeXXOYHapOoL4HOro XxapakTepa, a pe3yjibTaTuBHee OKa3aJsiaCb permoHajibHas
yHUpnKaumsa. OgHoOW U3 nepsbixX CTasna YHUUKauna ctpaH JlaTuHCKoN AMepuku,
3aBepLlmMBLUAACA NMpUHATMEM B 1928 T.

Kopekca ByctamaHTe (YHUDMKaLMN KONAN3NOHHOMO Npasa). Bonpocam cemenHoro
npaBa B HEM MOCBSLLEHbl CNeLnalibHble r1aBbl.

Mexnay rocypnapcteamu - yneHamm CHIC yHUdmnKaunsa KoNan3mMoHHbIX HOPM CEMENHOT O
npaBa Oblna ocyuwlecTBsieHa B pe3ysbTaTe NpuHATMA B 1993 roay KoHBeHUMM O
NMpPaBoOBOM NMOMOLLM N NPAaBOOTHOLLEHUNAX MO rPakAaHCKUM, CEMENHbLIM U YrO0JIOBHbLIM
aenam.

N3nuwHe cpaBHMBaTb KOJIMYECTBO MEXAYHaPOAHbIX MaTepuasbHbIX U KOJIUTM3NOHHbIX
HOPM, MPUHATbIX B 061aCT BpavyHO-CEMENHbIX OTHOLWEHUN. YHUnKaunsa ceMemHoro
rnpasa OrpaHM4YMBaeTCA B OCHOBHOM CO3[aHUEM KOJUUIM3UOHHbLIX HOPM. MaTepuanbHbIX
MeXAYHapOoOHbIX HOPM B 061acTn 6pavyHO-CEMENHbIX OTHOLLUEHUI MPUHATO Mano.

B 1980-1990 rr., 66111 NPUHATBLI Cegyouwme KOHBEHUNN: KOHBEHL NS O rPaXkdaHCKNX
acnekTax MexxayHapoaHoro noxuweHnsa geten 1980 r., KoHBeHUMA 0 npaBax pebeHka
1989 r., KoHBeHUMSA O 3alumMTe aeTen n CoTpyaHmM4YecTBe B OTHOLWEHUN MHOCTPAHHOIO
yCblHOBNIEeHNA 1993 r.

MNepBble ABE U3 BbllLe NMepevyncsieHHbIX pacCMaTPUBAOTCS NPU N3yHYeHUM NoaoTPacau
MeXxayHapoaHoro nybnanyHoro npasa «lMpaBa YenoBeka».

To eCTb KU3-3a TECHOro nepensieTeHnsa NyBANYHbIX N YaCTHbIX OTHOLUEHUA YeTKON
angpdepeHUnayumMm KOHBEHUNUN Ha NCTOYHUKN MexXayHapoaHoro nybanyHoro n MY He
cywiecTByerT.

AHann3 «nNy6/INYHbIX» KOHBEHLUI MOKa3bIBAET, YTO B HUX HapsAy C MeXAYHapoOAHbIMU
CTaHAapTaMu, OTHOCAWMMUNCS K NyBJNYHO-NPaBOBLIM MpeanncaHnsam, cogepxaTcs



HOPMbI, peryanpytolme rpakgaHCckne NpaBoOTHOLLEHWS.

Hanpumep, B KoHBeHUMKM 0 NpaBax pebeHka 1989 r., nMeloTCca HOpMbI, OTHOCALLMECS K
NINYHBIM HEUMYLLLECTBEHHbLIM OTHOLWLEHUSAM: MOJIOXKEHNS, 3aKpenasoLwme npaBo pebeHka
Ha MM C MOMEHTa ero poXXAeHnsa, HemMyLLleCTBEeHHOe NpaBo 3HaTb CBOUX poauTenen.

YTo KacaeTcsa y4actusa PO B yHUUKayumm ceMemnHoro npasa, To noMmmMmo KoHBeHU N
cTpaH CHI 1993 r., n npuHaToro MNMpoTokona K 3Ton KoHBeHuun 1997 r., PO aengaeTcs
y4acTHuMUen okosio 20 4BYCTOPOHHUX MeXAYHAapOoA4HbIX LOrOBOPOB O NPaBOBOW MOMOLLMN,
B KOTOPbIX MMEIOTCA pa3nesnbl, peryampywwme 6payHo-ceMenHble OTHOLWEHNS
MeXXYHapOoLHOro xapakrepa.

B oTaim4yume oT 3akno4eHnsa bpaka KoOIM3MOHHbIE HOPMbI pacTop>XeHus bpaka
npeTepnenn 3Ha4YnTesIbHO MeHbLUe n3MeHeHUN. Tak, B NyHKTe 1 ctaTbun 160 CK
COOEepPXXUTCHA NOJNIOXKEHME O TOM, YTO pacTop>XeHne bpaka Mexxay rpaxgaHamm Poccmun v
WHOCTPaHHbIMU rpa>kgaHamm Ha Tepputopum PO npon3BoonTCHa B COOTBETCTBUM C
POCCUNCKNM 3aKOHOAATENbCTBOM.

B cny4yae, Korfa rno pocCMNCKOMY 3aKOHOAATENbCTBY 6pak MOXXET OblTb PACTOPrHYT B
opraHax 3AlCa (npv B3aMMHOM COrjlacMn Cyrnpyros, He UMELLNX HECOBEPLLUEHHOIETHUX
AeTei), ToO Ha TEPPUTOPUN MHOCTPAHHOIO rocyAapCTBa 3TO MOXKHO CAeNnaThb B
AUNIOMaTUYECKOM NPeCTaBUTENbCTBE UM KOHCYJIbCKOM yypexxaeHun PO,

PacTtop>xeHune bpaka 3a npegenamun Poccun mexay rpakgaHamm PO, rpakgaHamm PO n
WHOCTpPaHHbIMU Frpa>kgaHaMmu nnm nuuamm 6e3 rpakaaHctea byageT npm3HaBaTbhCA
OEeNCTBUTESNIbHBbIM NMpu cobnoaeHnn cneagyrowmx ycnosmin: cobniogeHne
3aKOHOOaTeIbCTBa COOTBETCTBYHOLLEro MHOCTPaHHOIro rocyapcTBa O KOMMNEeTeHU NN
OpraHoB, NPUHUMAaBLLUUX PELUEeHNE 0 pacTop>XXeHUn bpaka, 1 noasexauwem rnpMMeHeHuto
rnpase.

CneumnanbHble NpaBuaa pacTop>XeHns 6pakoB yCTaHOBJIEHbI B MeXXOYHaPOAHbIX
OBYXCTOPOHHUX gorosopax P® o npasoson nomown (c bonrapuen, Benrpuen,
BbeTHaMmoM, lMonblien, Yexnen):

1. Pa3Bog Npon3BOAMNTCS opraHamMm TOro rocyaapcTBa, rpa)kgaHaMm KOTOPOro siBASKTCA
cynpyru;

2. MpoXxuBatwLine B 04HOM roCyAapCTBe rpakjaHe Apyroro rocyaapcTsa MoryT
BO3OyAUTb A€J10 0 pa3Boe B CyAe MO MeCTY XXUTeNbCTBA;

3. Mpwu pacTop>XeHnn bpaka NpUMEHSIeTCS 3aKOH rpa)kaHCTBa Cynpyros;



4. Ecnn cynpyrun He nMmetoT obLLero rpa>kaaHCcTBa U NMPOXXMBAOT Ha TEPPUTOPUMN Pa3HbIX
CTpaH, Aeno o pa3Boae MoXeT ObiTb BO3Oy>XAeHO B cyae noboro rocynapcrsea, u
Ka)Xablh cyn 6yaeT NnpuMeHsATb CBOEé cobCcTBEHHOE NpaBo.

MopsaoK PacTOPXXEeHUS MHOCTPAHHbLIX U «CMELLIaHHbIX» BpakoB onpenenéH B
KOHCYJIbCKUX KOHBEHLMSAX N HAaLlMOHaIbHOM 3aKOHOAaTeNbCTBE. B 60NbLUNHCTBE
rocynapcTB NPU3HAETCA pacTop)XeHne Bpakos, NPon3BefEHHbIX 3a rpaHULLEN.
PacTop>xeHune bpaka perynmpyeTcs npaBoM, KOTOpoe onpenensieT obuive nocnencTeuns
bpaka B MOMeHT B03byxaeHnsa 6pakopa3BogHOro npouecca. B npunHumnne ctatyT
pa3Boda crneayeT CTaTyTy o0bwmx nocnencteun 6paka. OCHOBHasA KOIIN3NOHHASA
NPUBSi3Ka NpU pa3peLleHn BONPOCOB pPa3Boja - 3aKOH MecTa pacTop>eHus bpaka,
cybcnamapHble - NUYHbIA 3aKOH CYMNMPYroB 1 3aKOH Cya. 3aKOHOAATEeIbCTBO
€BPOMenCcKNX rocygapcTB He MPU3HAET OeNCTBUTENIbHOCTb «4aCTHbIX Pa3BOAOB BHYTPU
CTpaHbl» (pa3BoAdbl Mo caesike, 0CObeHHO pa3BoAbl «Tasak» Mo NCJIAMCKOMY MpaBsy).

B poccMnckoMm cemenHOM 3aKoHOZaTesIbCTBE NnpeaycMoTpeHa HopMa, No3BoJIAOLLAA
rpa>xgaHam PO, Npo)xuBawLMM 3a rpaHnLLEN, pacToOprHyTb bpak B cyae PO He3aBUCUMO
OT rpakgaHcTBa cBoero cynpyra. lNpobnemon B faHHOM criy4ae aBnseTcs Bbibop
TeppuTopuasbHon noacyaHocTu. MNMpusHaHme B POCCUN MHOCTPAHHbLIX peleHun o
pacTop>xeHun bpaka 03Ha4YaeT, YTO MHOCTPaHHbIE pelleHnsa 0b6nanatoT Takom Xxe
IOPNONYECKON CUNON, KaK N aHaNOrnYHble pelleHns, BblIHECEHHbIE KOMMNEeTEHTHbLIMUN
opraHamm P®. Hann4mne MHOCTPaHHOIO pPeLleHNs 0 pacTop>XeHun bpaka, KoTopoe
BCTYMNWUJI0 B 3aKOHHYIO CUJTY, ABMISETCA JOCTAaTOYHbIM OCHOBaHWEM A1 TOro, 41obbl
cYMTaTb CynpyroB pa3BefeHHbIMU, U He TpebyeTca puan4yeckoro nogTBepXAeHuns
3TOro0 peweHns Co CTOPOHbI COOTBETCTBYHOLWMX POCCUNCKUX OPraHoB. B poccunckom
3aKOHOOaTeNIbCTBE HE COOEPXKMUTCA HOPM, perJaMeHTUPYILWMX cneunanbHyto
npouenypy, CBA3aHHYIO C NpU3HaHNEM MHOCTPAHHOIo peweHus. B cnyvae ecnu
3auHTepecoBaHHOE IMLL0 BO3pa)KaeT NPOTUB NMPU3HAHUA TaKoro peLleHuns, To BOnpoc
pelwaeTca B cyaebHoM nopsagke Ha OCHOBaHUW NMOAAHHOIO 3a8BJIEHUSA N B COOTBETCTBUM
Cc MK P®. Tak>Xe NoNI0XKEHUS, KacaloLwmecs pactop>xeHusa bpaka, cogep»xatcs v B
KoHBeHuuun cTpaH CHIM 1993 roga. PeweHune o pacTop)xeHnn bpaka npusHaeTcsa npu
cobnogeHnn cnegyroLmx yciaoBuia:

- yypexageHnsa ioCtTuunm 3anpawinBaemMoro rocygapcCctBa paHee He NpuHnMaJin pelleHn4,

- Oeno cornacHo HopMmaM KoHBEHLUUN, He OTHOCUTCSA K NCKIOYNTENBbHOWN KOMMNEeTeHUNN
y‘-lpE)K,EI,eHVIVI CTULUNN 3TOIro rocyaapcCcrtBa.



B eBponenckmnx rocygapcreax CyLeCcTByeT aHa/IOrNYHbIA pa3Boay, HO IOPUANYECKN NHOW
cnocob npekpalieHmna 6padHo-ceMenHbIX OTHOLIEHWN - MO Npocbbe CTOPOH CyA BbIHOCUT
pelwleHne o cenapauum (cynebHom pasnydyeHunun) cynpyros. bpak He npekpawaeTcs, HO
CYnpyrv nosy4atoT nNpaBo pa3aesbHOro npoxxmesaHmsa. OCHOBHOE OT/InYMe OT pa3Boa - B
c/ly4ae CMepTun OOHOro N3 CYrnpyros ApYyron CoOXpaHseT HacsieACTBEHHbIE MNpaBa.

3aKJiloueHue

B ceMeliHbIX OTHOLUEHUAX B MAaKCUMaJIbHOW CTENeHn NposiBASeTCA B3aUMOCBA3b C
HALUWOHANbHLIMU TPAAULMAMU, peNUrnen, 6bIToBbLIMU N STHUYECKMMM 0bblYasMu, a
NOTOMY CeMelHOoe NPaBo Pa3HbIX CTPaH NPUHLNMNANBLHO OTINYAETCA U NPAaKTUYECKN He
noagaeTcs YHUPUKaALWN.

Bce 3T0 BbI3blBaeT Cepbe3Hble KON3NN 3aKOHOB B 061acTu bpayHo-ceMenHoro npasa.
3aKOHO4aTeNbHbIN BpayHbIA NpPaBo

Bonpocsol, kKacatowmecs 6pavyHO-CEMENHBIX OTHOLWEHWA, 3aHUMAIOT B LOKTPUHE U
NMPakKTUKe MeXxAyHapoaHOro 4YacTHOro npaea ocoboe mecTo. HopMsbl, perynupytowmne
CeMelnHble OTHOLEeHWNS, HaCTOJIbKO TECHO CBSA3aHbl C FOCNOACTBYOLWMMU B CTPaHe
MOpasblo, pennrnen, OCHOBHbIMU MPUHLNMNAMMN XXU3HWU, HTO UX MPUMEHEHME 3a4acTYlo
3aBUCUT OT CyLEeCTBYOLWEro B JaHHOW CTpaHe NOHATUA nyban4yHoro nopsaka.

YHUmnKaumsa 3akoHoaaTeIbCTBa B 3TOW chepe MexayHapoaAHOro 4YacTHOro rnpasa
Hanbosiee TpyaHO ocyLlecTBMMa.

N3y4ynB B naHHo paboTe 0cobeHHOCT NPaBOBOro perynanpoBaHns bpavyHo-ceMenHbix
OTHOLUEHNN MEeXXOYHapOAHOIro XapakTepa MOXXHO caeslaTb ClefyoLmnn BbiBO4, YTO
ceMenHoe 3akKoHoaaTenbCTBO Poccmnckon degepaumn, B OTINYME OT APYrnx oTpacien
POCCUINCKOro npasa, B NoJsHOM obbeme n 6e3 yuepba ana rpaxgaH Poccunckon
depepauum cnocobHO yperynmposaTb Nt0bon Bonpoc, Kacawowmncs bpaka v passoga
y4YaCcTUeM MHOCTPaHHbIX FpakaaH n nuuy 6e3 rpaxgaHcTBa.



