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1. BBEAEHUE

Mo NPUHLIMNAMU CEMENHOro NMpaBa cjieayeT NOHMMaTb OCHOBHbIE UAEUN N PyKOBOAALLME
Ha4vana, XapakTepusyLine CyLHOCTb CEMENHOr0 NMpaBa, C y4eTOM KOTOPbIX
OCYLLECTBJISETCS NMPABOBOE peryJsiMpoBaHne cCeMenHbIX OTHOLLEHUA,

NHbIMM cnoBaMu, NPUHUWMBI 4OCTAaTOYHO YEeTKO (hOpMYAUPYIOT NN BbICBEYMBAOT
OCHOBHYIO L€eJib, pan KOTOPOW NMPOUCX0ANT NMPaBoOBOE peryanpoBaHmue Tex Uianm NHbIX
obuecTBeHHbIX OTHOLWEHNI. HOpMbI 1 NpaBua, peryampyrLlme ceMenHbie OTHOLIEH NS,
BbICTPAMBAlOTCS MU CO30al0TCH paan ux peaansaynm B 4ENCTBUSAX CybbeKTOB npasa.
«[lesTenbHOCTb 3aKOHOA4ATENA He UMeeT XapakTepa becco3HaTesIbHOro TBOpPYeCTBa.
HopMbl nsgatotcsa oasa Toro, 4Tobbl «BbIMOHUTL U3BECTHYIO COLMANbHYIO (PYHKLNIO»,
«y[0OBNETBOPATb Kakonnmbo counanbHOM NOTPEOHOCTU NOCPenCTBOM peryampoBaHns
XXU3HEHHbIX OTHOLWEHWUW>» ... CZIOBOM, A1 TOro, 4T00bl AOCTUMHYTb T€X UJIN UHbIX
MPaKTNYeCKUX pe3ysibTaToB, KaKOBbl, HANPUMeEpP, orpa>kgeHune nuL, C He3pesion BoOJIEN,
oXpaHa CeMenHOoro Havasna, pa3BuTue NPoMbILLIEHHOCTHN, obecnevyeHne KkpeguTa n T.M.»

MpenonpenensitoT NpueMsl 1 cnocobbl MPaBOBOro BO3AENCTBUS, @ TakK)Xe NoMOratoT
YSICHUTb NPUPOAY PErynpyemMbiX OTHOLWEHUA. IMEHHO NPUHLUMLI NPABOBOro
peryampoBaHuns CO30al0T TaK Ha3blBAEMbIN «AYX 3aKOHa».

2. OcHOBHbIE@ Ha4Yasa (NpMHLUUNDbI) CEMEeNHOro npasa

MPUHLUMNbLI CEMENHOr0 NpaBa BbIMNOJIHAIT cieaytolme pyHKUNUM B MEXaHN3Me MPaBOBOro
peryinpoBaHuns:

- BO-MepBbLIX, MPNHUWIMbI MO3BONAKOT MPaBMJ/IbHO TOJIKOBATb MOJIOXKEHUNA ﬂ,eIZCTBy}OUJeFO
3aKoHOOaTeNbCTBa, T.€. HOPMbI CEMEWNHOro MpaBa noane>xat npuMmeHeHnto B NMNOJIHOM
COOTBETCTBUNUN C NX peryaaTunBHbIM HasHa4YeHNEM,

- BO-BTOPbIX, MPUHLKXMbI NoAsIeXXaT HENOCPEACTBEHHOMY MPUMEHEHUIO KaK aHaorus
npaBa NpuY PacCMOTPEHNN CyA0M CMNOPOB, BbITEKAIOLNX U3 CEMENHbIX OTHOLLUEHUN, B
c/Nly4ae OTCYyTCTBMSA HOPMbl CEMEMHOIO NN FPa)KAaHCKOro 3aKoHoAaTeNbCTBa, NPSIMO
perynmpytowen naHHble OTHOLLEHWS, 1 HEBO3MOXXHOCTU MPUMEHEHNS aHaNOrnm 3aKoHa;


https://www.evkova.org/#evkova

- B-TPeTbUX, NPUHLMUNLI MOTYT BbITb NCMOJIb30BaHbl 4J15 onpeneneHns cyllecTsa
CEMENHbIX OTHOLLUEHWNN, BbISIBJIEHME KOTOPOro Heobxoammo npu cybcngnapHom
NMPUMEHEHUN HOPM rpa>kgaHckoro npasa (cT. 4 CK PO).

Ha ocHoBaHun n. 3 cT. 1 CK PO perynnpoBaHune ceMenHbIX OTHOLWEHNIN OCYLLECTBASETCS
B COOTBETCTBUN C NpUHUMNaMmu 0obpoBosbHOCTU BpayHOro Co3a My>XYUHbI K
YXEHLWHbI, paBEHCTBa NpaB CyrnpyroB B CEMbE, pa3peLleHns BHYTPUCEMENHLIX BOMPOCOB
06 nx 6narococTosiHUM 1 pa3BuTnn, obecnevyeHns NPUOPUTETHON 3aLNTLI MPaB U
WHTEPEeCOB HECOBEPLLUEHHONIETHNUX N HETPYAOCMNOCOOHbIX Y1E€HOB CEMbM.

MpuHUnn Jo6poBONLHOCTN BPaYHOro CO3a MY>XUYUHbI N XKEHLMHbI 03HAaYaeT, YTo B
Poccunm npmnsHaeTcsa 3aKOHHbIM Bpak, 3aK/Il0YEHHbIN HA OCHOBE B3aMMHOI0 1
0obpoBoOSILHOIO cornacma nuu, BCctynawowmx B bpak. HapyweHue TpeboBaHus
no6poBONILHOCTU MpKM 3aka4YeHUn bpaka BevYeT ero HeAenmcTBUTENbHOCTb (CT. 12, 29
CK P®). O6bpaTHOMN CTOPOHOW NPOSAB/IEHNA pacCMaTPMBAEMOro NpUHLMNA ABAAETCH
H6e3ycnoBHOe NpaBo Cyrnpyra Ha pacTop>XeHue bpaka.

JaHHbI NPUHLUMA ciedyeT NOHMMAaTb TakXXe Kak NpsMoe yKa3aHue Ha To, 4To bpayHbIi
COl03 - 3TO BCEraa COo3, 3aKJII04YaEMbIN MeXAY MY>XXUYUHOW N XXEHLLWHON, T.€. nnuamMum
pPa3Horo rnosa. AKLEHTUPOBaHNE BHUMAHNA Ha AaHHOM (haKTe ABNAETCA BeCbMa
aKTyaJIbHbIM, MOCKOJIbKY MUPOBOI NPAKTUKE N3BECTHbI NPMUMEPbI 3aKOHOAATEIbHOT 0
3aKpenaeHns BO3MOXXHOCTU CO3aHNSA CEMbU Ha OCHOBAHWUM COO3a 1L, OAHOrO Mosa.
BMecTe ¢ TeM Poccuiickas ®enepaumsi B NPaBOBOM PeryanpoBaHUM aHHOM ciepsbl
NpoOoJ/KAeT cnefoBaTbh TpeboBaHNAM 0ObIYHOW Ye/10BEYECKOW NMPUpoabI,
HPABCTBEHHbIM, KYJIbTYPHbIM U PENNUTNO3HbIM YCTOSIM, FOCMOACTBYIOLWNM Ha TEPPUTOPUN
Hallero rocyapcTBa, U COXPaHSAET NUHCTUTYT B6paka B MPUBbLIYHOM €ro BblipaXkeHuu,
0oTpULAA BO3MOXKHOCTb NMPU3HaHNSA B KavyecTBe BpayHOro coto3a ogHomnosoe
COXUTENbCTBO.

MprHLUMN paBeHCTBa NMpaB CyNpyroB B CEMbE ABNISETCA OTPac/eBbiM 3aKpenieHneM B
HOpPMaX CEMENHOro npaBa 04HOM0 U3 KOHCTUTYLIMOHHbIX MPUHLMNOB PaBEHCTBA
MY>XYUMHbI 1 XXEHLLWHbI 1 MPOBO3ralleHHON HeAONYCTUMOCTU AUCKPUMUHALWN MO
NoJIOBOMY MPU3HAKY.

TeM He MeHee ceMeiltHoe NpaBo, eANHCTBEHHAsA OTpac/b, PerynpoBaHne KOTOPON He
MO>XET MOJIHOCTbIO NCKJIIYNTL CyLlecTByolee U3N0I0OrnYeckoe, NMCUX0ornyeckoe
pa3nyne Mexay rnosamMn. 3Tn o6CToATENLCTBA OKa3biBAOT BJAUSHNE HA JIMYHOCTb
cybbekTa, MHOMBUAYasbHble 0COBEHHOCTN KOTOPOro YYUTLIBAOTCS HE TOJIbKO Mpw
NPUMEHEHNN HOPM CEMENHOro NpaBa C y4eToM MeToAa CUTYaUNOHHOIro peryanpoBaHus,



HO WU NPV HOPMATUBHOM peryanpoBaHun. Hanpnmep, NpmBeaeHHOE Bbillie MoJIoXKeHne CT.
17 CK P®, 3anpelyatouiee Bo3byxaaTb My>XeM AeN10 0 pacTopxeHun bpaka 6e3s
cornacums xeHbl BO BpeMs ee 6epeMeHHOCTU 1 B Te4eHne O4HOro roga nocsae poxxaeHus
pebeHKa, HEe CHMTaeTCA ANCKPUMMHALNOHHbBIM, TaK Kak OCHOBaHO Ha eCTEeCTBEHHOWN
PM3N0NOrN4YeCcKon pasHnue, CyLecTBYIOLWEN MeXAY MY>XYNUHOWN U XXEHLLNHOW.

MpuHLUMN pa3pelleHns BHyTpUceMenHbiX BOMPOCOB MO B3aMMHOMY COr1laCcuto, Ha Hall
B3rnspg, cnegyeT NOHMMaTb ABOSKO.

Bo-nepBbiX, pe4b ngeT 0 TOM, 4TO peryjmpoBaHne ceMenHbIX OTHOLWEHNN NCXOANT N3
HeobxoamMocTun cobnogeHns NapuTeTHbIX HaYan Npu paccMoTpeHun nboro Bonpoca,
BO3HMKAOLLEro B XXN3HU CceMbU. [pu4eM napuTeT OO/HKEH NPUCYTCTBOBATb HE TOJIbKO
MeXay Cynpyramm, poamTensiMmn, HO TakXXe Mexay poanTensaMm n 4eTbMu, UMerLWwmnmmn
rMpaBo Ha Bblpa>KeHne CBOEro MHeHUs Npu pelleHnm B ceMmbe noboro sonpoca,
3aTparueatoLero ero nHtepecol (ct. 57 CK PO).

Bo-BTOpPbIX, AAaHHbIA MPUHLMMN HAaNpaB/ieH Ha UCK/IIDYEeHWe U3 Kpyra NpaBoBoOro
peryinpoBaHns OTHOLLEHW, BO3SHUKAKOLWNX, HarnpuMmep, Npu pacnpeaeneHmnm 6biToBbIX U
WHbIX aHaMIOrMYHbIX 063aHHOCTEN MeXay YeHaMn CEMbWU, OTHOLLEHWN
MEXXJINYHOCTHOIr 0 XapakTepa, Takux Kak /toboBb, MPMBA3aHHOCTb, CUMMNATUS, YBa>kKeHMNE
1 T.N. JaHHbIe OTHOLLUEHMNSA HE MOABEP>XKEHbI MPAaBOBOMY BO34ENCTBUIO, HO BMECTE C TeEM
BCerga CywecTBYIOT B CEMbe U co3hatoT obuiee none (MosoXXnTenbHoe nnm
oTpuuaTenbHOe) ANSA peannsaunnm 4YeHamMmm ceMbU CBOUX CEMENHbIX NPaB U NCMOTHEHUS
obs3aHHOCTEN.

MpropnUTeT CEMENHOro BoCNNTaHusa aeten, 3abotbl 06 nx 61arococToaHnm - ewe oanH
MPUHLMNMN CEMENHOro NpaBa, KOTOPbIM MPOHM3aHbl BCE MOJIOXKEHNSA CEMENHOr0
3aKoHOoOaTesIbCTBa, HanMpaBJ/IEHHbIE Ha PEerynpoBaHMe OTHOLWEHUI C y4aCcTUEM AEeTen.
Mpn 3TOM HE NMeEeT 3HaYeHUdA, NOET peydb 0 AEeTHAX, MPOXKNBAOLLNX B CEMbSAX CBOUX
poantenen, nnbo o aeTen, ocTaBwmMxcsa 6e3 noneyeHna pogutenen.

Tak, OAHNM 13 OCHOBHbIX NMpaB pebeHKa ABMSeTCS ero NPaBo XUTb N BOCMUTbIBAaTbCA B
ceMbe, B TOM 4ucse npaso Ha 3ab0Ty CO CTOPOHbI CBOUX poauTenen. laHHoe npaso
3akpenneHo B CT. 54 CK PO n pa3suBaeTcs B MHbIX HoOpMax CK P®. BocnuTaHue pebeHka
- 3TO He TO/NIbKO NMpaBo, HO U 0653aHHOCTbL poauTenen. bonee Toro, 4aHHbIE OTHOLLIEHUS
HaxoOATCa Mo4 NPUCTasibHbIM BHUMaHWEM U 3alWMTON rocyaapcTBa, YTO ABJIAETCA
nposiBsieHneM nyban4HOro nHTepeca. Het ny4ywen cpenbl, ay4wero Mecta ans
BOCNMTaHNA pebeHkKa, 4eM ero ceMbs. He cekpeT, 4YTO MMeHHO obuleHne B poaHON AN
pebeHka aTMocthepe 7 no3BonaseT Hanbosnee NOSHO PAaCKPbITb €ro BO3MOXXHOCTMH,



CNOCOOHOCTN U TanaHThlI, noJly4ymnTb noJiHoueHHoe BOCNnTaHmne n pasButme.

K coxaneHuto, Bce bonbluee KONMYeCTBO AeTen B Poccum yTpadmBaeT poanTenbCckoe
norevyeHne N TeM CaMbIM JIMLLAETCS BO3MOXXHOCTU peasin3oBaTb CBOE MNpaBo Ha
BOCNMTaHME B CeEMbe poguTesien u noayyaTb OT HUX 3ab60Ty. B 3TOM ciniydae 064a3aHHOCTb
Nno 3aliuTe rnpas AeTeun, a TakXKe No UX YCTPONCTBY Ha pa3/indyHble (POpMbl BOCMTUTAHUSA
BO3J1araeTcs Ha OpraHbl oNeku v nonevynTenscTea. cnonHAa gaHHble 0693aHHOCTN,
OpraHbl ONeKkun 1 nornevynTeNbCTBa AO/DKHbI 4eNCTBOBaTb B CTPOroM COOTBETCTBUN C
paccMaTpuBaeMbiM npuHUmMnoM. CornacHo n. 1 ct. 123 CK P® geTtu, ocTtaBwmnecs be3
rnorevyeHnsa poguTenen, noasexaT rnepefadvye B CEMbO Ha BOoCNUTaHue (yCbiHOBJIEHME
(yoo4depeHue), nod oneky nam noneynTesibCTBO, B MPUEMHYIO ceMbio 1Mo B Criyyasx,
npenycMoTpeHHbIX 3aKoHaMu cybbekToB PO, B maTpoOHATHYIO CEMbIO), @ NMPU OTCYTCTBUMN
Takon BO3MOXXHOCTW - B OpraHusaumnm ona neten-cupoTt 1 geten, octaswmnxcs 6es
rnornevyeHnsa pogutenen, scex TUMNOB.

Takum obpa3oM, ceMmenHoe 3aKOHOA4AaTeIbCTBO AOMYyCKaeT YCTPONCTBO AeTen,
ocTaBLIMXcs 6e3 nonevyeHNa poanTenen, B opraHmsaunm ans oeTen-cupoT 1 geTen,
ocTaBLIMXCcs 6e3 nonevyeHna poauTesnen, TONIbKO B TOM CJly4ae, eC/iM HEBO3MOXXHO
yCTpouTb pebeHka Ha BOCNUTaHNE B CEMbIO.

MocneoHUM U3 paccMaTPMBAEMbIX NPUHLMMNOB CEMENHOI0 NpaBa ABASETCS NPUHLAM
obecrnevyeHns NPUOPUTETHON 3aLWLNTLI MPaB U UHTEPECOB HECOBEPLLUEHHONIETHUX 1
HeTPYAOCNOCObOHbIX Y1EHOB CEMbM.

CemenHoe NpaBo - 3TO NpPaBo NPUOPUTETOB, HAUMEHEee 3aLLMLLEHHbIX B CUJTY 0ObIYHbIX
BO3PaCTHbIX, PU3MOSIOMNYECKNX N UHBbIX MPUYNH HYSIEHOB CEMbU (HECOBEPLUEHHONIETHUX,
HEeTPYO0CNOCOOHbIX).

Peannsauns AaHHOro NpuHUMNa 3aKJ4aeTCs B TOM, YTO pa3pewieHne aobbiX CMOPHbIX
CUTyauun, 3aTparmsBaloLlmx rnpasa geTeun, LOJIHKHO OCYLLEeCTBAATbCSA UCXoOA U3
npuopuTeTa UX NpaB U NHTepecoB. Tak, fonycKkaeTcs 8 0TKa3 B y40BJIeTBOPEHUN
TpeboBaHuM poauTenen o6 onpeneneHnn Mecta XuTtenbcTBa pebeHka ¢ HUM Uan
TpeboBaHun 06 onpeneneHnn nopsagka obLEHNA C OTAE/IbHO NPOXXNBAOLNM
poanTenem, ecam obeHne C TakKUM poamTenemM NpUYNHAET Bpen pusmny4eckomy v
NCMXNYECKOMY 300pOBbi0 pebeHka, ero HpaBCTBEHHOMY pa3BUTUIO (CT. 65, 66 CK PO).

CTaTbsa 8 KOHBEHUMUN O 3alMTe NpaB YenoBeKa U OCHOBHbIX cBO60O A, 3aKpennstoLLas
rnpaBo Ha yBa)KeHMe 4YaCTHOW U CEMENHOW XXU3HW, B ee NCTOJIKOBaHUn EBponenckmm
Cynom no npasaM 4yesioBeka ob6sa3biBaeT HauMoHaNbHble BNlacTu obecneymsaTb

cobnogeHne cnpaBennmeoro basaHca Mexxay KOHKYPUPYIOWUMN HTepecamMn 1 npu



onpeneneHnn Takoro basaHca ocoboe 3HayYeHMe NpmaaBaTb KOPEHHbLIM NHTEpPECaM
pebeHKa, KOTOpble B 3aBUCMMOCTM OT UX XapaKTepa N Ba>XHOCTU MOryT UMeTb
NPUopuUTEeT Had aHAaMIOrNYHbIMUN NHTEpecaMn pognTenen.

Bo3noxxeHune 0683aHHOCTEN Ha YJIEHOB CEMbM MO NPEAOCTABJ/IEHUIO COAEP)KaHUS
HECOBEpPLLUEHHONIETHMM AeTSAM, @ TakK)Ke HETPY[O0CNOCOOHbLIM YieHaM ceMbM (HampuMmep,
POANTENAM, COBEPLUEHHONIETHUM AeTaM, 6babylikam, geaywKam, Madexy Uin oT4nmy,
(hakTMYeCKUM BOCMUTATENSIM) U OCYLLLECTBAEHNIO 3a60Thl 0 HUX TakXXe ABAseTCA
NPOsIBJIEHNEM pacCMaTPMBAEMOro NpUHUMMA.

3. SAKJIIOHYEHME

CemeliHoe NpaBo - NMoHATNE eMKoe. OHO MOXXeT pacCMaTpuBaTb Kak O4HO U3
HanpaBAeHNN HayKN, NOCKOJIbKY MPU3BAHO OCMbIC/IMBATbL NMPOUCXOASLIME B CEMbE
Mpouecchl, nonagatowui non hopMmnpoBaHmne NPaBoBbIX HOPM, UCKaH, N HaX0AUTb
Hanbonee onTMManbHble cBOOOALI YyNPaBAEHUA OEACTBUAMM, NOCTYNKaMu noaen n
chepe X MMYHOM XU3HU. Kak caMocTosiTe/IbHaa OTpac/lb POCCUIACKOro NpaBa CEMenHoe
NpPaBO €CTb COBOKYMHOCTb FOCYAapCTBEHHbIX NPEeANUCaHUIA, HanpaBieHHbIX nLaM,
CTPEMSALMMCSA CO34aTb CEMbIO UM YCTAHOBUTb CEMENHbIE OTHOLWEHNSA. CEMENHbIN
KOOEKC W Apyrve HoOpMaTUBHbIE aKTbl - CEMEHOe 3aKOHO4aTeIbCTBO - ONpenensioT,
KakK UMEHHO rocylapCTBO perynpyeT ceMelHble OTHOLIEHUS,

N3no>XXeHHas cncteMa NpUHLNMNOB Kak OPUEHTUPOB CEMENHO-NPaBOBOro peryampoBaHuns
MO3BONISIET BbIAE/INTb U3 MHOXXECTBa OTHOLLEHNI Te, KOTOpPbIe CKJIaabIBAlOTCA Mexay
NNLAMU KaK Y1eHaMn 0aHOW ceMbun. bpak 3akito4aeTcs NyTeEM perncTpaummn B opraHax
3anncn aKTOB FPa)KAaHCKOro COCTOAHMSA (3arc). TONIbKO 3aperucTpmpoBaHHbIN Bpak
nopoXxaaeT npaBa n 0653aHHOCTK Cyrnpyros. BeH4yaHune B uepkBu 6e3 perncrpauunm
Bpaka B opraHax 3arc He NOpoXxA4aeT NMPaBOBbIX MOCNEACTBUN.
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