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OCHOBHOE coep>XaHne MeXXyHapoAHOro YaCTHOro npaBa CBOAUTCS K BbISIBJIEHUIO U
NOUCKY NyTeMn, pelwatowmx npodbaemMbsl CTONKHOBEHNS NPABOBbLIX CUCTEM. B
MeXOyHapoAHOM YaCTHOM MNpaBe 3Ta «KOHKYPEHLUWUS», OAHOBPEMEHHO NMpeTeHay LW mnX
Ha perysnpoBaHne oOHUX U TeX e 06LeCTBEHHbIX OTHOLLIEHWI, YCTPAHSAETCS r1aBHbIM
06pa3omM Npu NOMOLLN KOJIM3NOHHbIX HOPM.

Takum o6pa30M, KOMJIN3nd B MeXAyHapoaHOM HYaCTHOM lrNnpaBe — 3TO TaKasd MNMpaBoBaAf
CnNTyauunAd, B KOTOpOIZ HaCTHOMpPaBOBOE OTHOLWLEHWE BCJIEACTBUE HAJINYNA B HEM
MHOCTPAHHOI O 3J1ieMeHTa rnoAgrnagaeT nona nencreune OBYX NN bonee HaunoOHaNbHbIX
NMnpaBOBbIX CUCTEM.

Llenb moen paboThl - 3TO n3yyYeHne KOJIM3MOHHON HOPMbI B MEXAYHAaPOAHOM YaCTHOM
npaBe, MOHATUSA KOJIJIN3NOHHOW HOPMbI U €€ Kilaccugukaumun.

1. MoHATME KONJIM3MOHHOIO NpaBa U KOJMIJIN3UOHHOW HOPMbI

Hann4ne NHOCTPaHHOI O 3/IeMeHTa B OTHOLLEHUWN, PEryIMPYEMOM MeXXAYHapOo4HbIM
YaCTHbIM MPaBOM, MOPOXKAAET ABJIEHNE, UMEHYEMOE «KOJIJIN3NEN» 3aKOHOB. “Konnnsng”
— CJI0BO, Npoucxogsuiee oT NaTUHCKOro «collisio», o3Havawllee CTOIKHOBEHME, ITOT
TEepMUH ABNAETCHA YCNOBHbIM. O KONIN3UKN 3aKOHOB rOBOpPAT 06pa3HO, FOBOpPS TEM CaMbIM
0 HeobxoamMocTun BbibOpa NpaBa MeXXAy 3aKOHaMN pa3HbIX rocyaapcTs. Kon3noHHasa
npobnema — npobnema Bbibopa NpaBa, NogNexalwlero NPUMEHEHNIO K TOMY UIN NHOMY
NMPaBOOTHOLLUEHNID, — TUMNYHaA, NpexXxe BCero, o MexayHapo4HOro 4YacTHOro npasa.
Ecnn B opyrmx oTpacnsax rnpasa BONPOChl KOMJIM3NN 3aKOHOB MMEKT BTOPOCTENeHHoe
3Ha4yeHune, To 34eCb MMEHHO KONNM3NOHHaA npobsiema n ee ycTpaHeHMe COCTaBAAOT
OCHOBHOE coAep>XaHne 3TOW NPaBoOBOM OTPAC/IN, YTO OTPa3naoCb B TOM, 4TO B page
CTpaH ee Ha3blBalOT KOJJIN3NOHHbBIM NPaBOM.

pa’k4aHCKOEe NPaBO Pa3HbIX FOCYAApPCTB OT/INYAETCS, NoAyac CyLeCTBEHHO, Mo CBoOeMy
COMEPXKAHUIO - OOHWN U Te Xe BOMNPOChI Mo-pa3HOMY peLlatloTCcsa B NpaBe pa3HbIX
rocynapcTs. CnencTBrMeM 3TOro U ABJISIETCSA KOIIU3UA NpaBa, 3aKJ1I04aloLWLAACsa B TOM,
4YTO OHUM N TEM Xe PAKTUYECKMM 00CTOATENIbCTBAM MOXET OblTb AaHa pa3/IN4yHas
lopuanyeckas oLleHKa.

NTak, konnniunsa npaBa — 3TO 06BbEKTMBHO BO3HMKalOLLEE SABIEHMUE, KOTOpoe
nopoXxanaetcda osyma rnpuinHaMmn: Haiminmem NMHOCTPaHHOIo asieMeHTa B rpa>XaHCKOM
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NMnpaBoOBOM OTHOLWIEHUN N Pa3/INYHbIM CcodepXaHeM rpa>KaaHCKOro rnpaBa pa3HblX
rocyaapcTts, C KOTOPbIMU 3TO MNMpaBoBoe OTHOLLEHNE CBA3aHO.

Heobxoamnmon npeanochisIKO MPpaBoOBOro peryampoBaHnus KONNU3NN SBASETCS BbIOGoOp
rPa)k[laHCKOro npaBa TOro rocyapcTBa, KOTopoe byneT KOMAETEHTHO X
perynmpoBaTb. Bo BHyTpeHHEM rnpaBe rocyapcTB eCTb 0cobble HOPMbl —
KOJIZIN3NOHHbIE, KOTOpble coaep>XaT NpaBusia Beibopa npaBa: Win TeM UKW UHBIM
cnocoboM yKasbIBaloOT, rpakAaHCKoe NMpaBo Kakoro rocygapcTBa A0/IKHO 6bITb
NPUMEHEHO OJ1S YPEryJMpPoOBaHUA KOHKPETHOIr0 rpakaHCKOro OTHOLLIEHUS C
MHOCTPAHHbLIM 3/1IeMEHTOM. TaK YTO MpeXxae YeM paccMaTpmBaTb Npobremsl,
KacaroLlnecss OTHOLLEHM, OCNIOXKHEHHbIX MHOCTPAHHBLIM 3/1EMEHTOM, Heobxoanmo
pewnTb KOJIN3MIO MPaBa U OTBETUTb Ha TakK Ha3biBAaE€MbI KOJIJIM3MOHHbIA BOMPOC:
NMPaBO KAaKoro rocylapcTBa HaAo NPUMEHUTb AJ19 PACCMOTPEHUA UCKOBOIro TpeboBaHus.

NHbIMW CIOBaMK B HaLlMOHaIbHOM MpaBe rocyaapcTBa, Ha TEPPUTOPUN KOTOPOTO
paccMaTpPMBAETCS NPABOOTHOLLEHNE, OC/IOXKHEHHOE UHOCTPAHHbBIM 3/IEMEHTOM,
HEeob6X0AMMO HANTU TaKyto HOPMY, KoTopas 6bl 1 060CHOBbLIBasla OTBET Ha BO3HUWKAOLLWIA
KOJIJIN3NOHHbIN Bonpoc. Takasi HopMa U Ha3bliBaeTCs KOJIJIN3MOHHON HOPMOIA.
Mpenynpexnas, 06pa3Ho roBops, «CTOJIKHOBEHME» 3aKOHOB, KOJIJIM3NOHHbIE HOPMbI
peannsyloT CBoe NpefiHa3HavYeHne cBoeobpasHbIM NYyTEM: OHU He pernameHTUpYIoT
HernocpencTBeHHO NnpaBa U 0653aHHOCTN Y4aCTHUKOB OTHOLLUEHUN, KaK 3TO CBOMCTBEHHO
MaTepuasibHO-NPABOBLIM NPeAnMCaHNsM, a onpenensoT noanexallee NpUMMeHeHUto
npaBo. JocTUraeTcs 3TO C MOMOLLbI0O 0603HaYaeMbIX B KOSIJIN3MIOHHOM HOPME OCHOBAaHUI
(NMpM3HAKOB, KPUTEPUEB), MO3BONSIOLLNX YCTAHOBUTbL HadJsiexalllee npaso.

2. Buabl KOJIJZIM3UOHHBIX HOPM
2.1 Mo cnocoby Bbipa>keHUsA BOJIM 3aKOHOAaTeNbCTBA

Mo cnocoby perynnpoBaHns B MeXXAyHapoaHOM YaCTHOM MpaBe pa3in4yatoT
nMNepaTMBHbIE, ANCMNO3UTUBHbIE N allbTEPHATUBHbLIE KOJIJIM3MOHHbIE HOPMBI,

MMnepaTuBHbIE KOJIJIN3NOHHbIE HOPMbI COOepXXaT KaTeropmyeckme npeanucaHuns,
Kacawuwmecs sbibopa npaBa, KOTOpPbIE HE MOTYT ObITb U3MEHEHbI MO YCMOTPEHUIO
CTOPOH. B KavyecTBe npuMepa 34eCb MOXXHO MPUBECTU NOJIOXKeHUd n. 4 cT. 156
CemenHoro kogekca PO «YcnoBus 3aknioveHnsa bpaka nmuom 6e3 rpa>kgaHCTBa Ha
Tepputopumn Poccunckon depgepaunm onpenenstoTca 3aKoHOA4aTeIbCTBOM rocyAapcTBa,
B KOTOPOM 3TO JIMLLO MMEET MOCTOAHHOE MEeCTO XUTenbCTBa». O6beM MMNepaTUBHbLIX
KOJIZIN3NOHHbIX HOPM, KaK NpaBuio, COCTaBAAIT NMPaBoOBble OTHOLWEHUSA He
06s3aTeNnbCTBEHHOIO XapakTepa.



OAMCNO3nUTUBHbBIE KOJIJIN3NOHHbIE HOPMbI. YCTaHaB/mBatoT obLiee npasuio o Beibope
MPUMEHNMOro rnpasa, HO NPV 3TOM NPEeLOCTaB/IAKT CTOPOHAaM BO3MOXXHOCTb OTKa3aTbCA
OT Hero v 3aMeHuUTb APYrnm. B oTan4me oT MMNepaTuUBHbLIX, ANCMNO3UTUBHbIE
KOJIIN3MOHHbIE HOPMbI MPENMYLLECTBEHHO NMPUMEHSAITCH B chepe oba3aTeslbCTBEHHbIX
B3aMMOOTHOLIEHWA CTOPOH. [TpMepoM NpakTUYeCKOro BOMJIOWEHNA ANCNO3UTNBHON
HOPMbl B 3aKOHOLATENIbCTBE Hallel CTPaHbl MOXKET CNYXUTb CT. 1222 K PO, KoTopas
yCTaHaB/INBAET, 4YTO «K 0b6s3aTeNbCTBaM, BO3HMKAIOWMM BCeacTBne HegobpocoBecTHOM
KOHKYpPEHL MU, NMPUMEHAETCS NMPaBo CTPaHbl, PbIHOK KOTOPOW 3aTPOHYT Takomn
KOHKYpEeHLMeNn, ecnm NMHoe He BbiTEKAET U3 3aKOHa UK CyLecTBa 3aKOHa».

AnbTepHaTUBHbIE (KYMYJIATUBHbIE) KOJIIN3NOHHbLIE HOPMbl. OHU NpesycMaTpUBaoT
HECKOJIbKO npasua BblIbopa NpUMEHMMOro npasa Nno ogHoOMy obbeMy, oropapueas npu
3TOM, KaK npaBwuo, onpefesieHHyYo nocaenosaTeslbHOCTb UX MCNOJIb30BaHUA. Tak n.1.
CcT. 1209 'K P® yKa3blBaeT, 4TO «pOpMa CAEIKU NOAYNHAETCS npasy MecTa ee
cogepweHusa. OgHako, caenka, CoBepLUleHHas 3a rpaHuuen, He MoXXeT BblITb NpM3HaHa
HeLeNnCcTBUTeNbHOW BCheacTeue HecobnogeHnsa gopmel, ecnu cobnogeHsl TpeboBaHUsA
POCCUMNCKOro NpaBa».

2.2 No chopMe KONNTN3UOHHON NMPUBA3KHU

C Toukm 3PEeHNA 3TOIro Kpnutepua B MeXXayHapoaHOM HYaCTHOM rpaBe pa3/indaloT
OBYCTOPOHHME N OOHOCTOPOHHUNE KOJIJTIM3NOHHbIE HOPMBbI.

O BYCTOPOHHME KOJIJZIN3NOHHbIE HOPMbI - 3TO 06bI4YHbIN 1 Hanbonee pacnpoCTPaAHEHHbIN
WHCTPYMEHT yperyampoBaHuUsa KOMJIM3MOHHbIX BOMPOCOB. B faHHOM ciy4Yae B NpuBsa3Ke
He yKa3blBaeTCs NpaBO KOHKPETHOro rocygapcTsa, nogsjexauiee npuMeHeHuto, a
dopmynmpyeTcs obWwmnnm NPUHLNMN, NCNOJb3YSA KOTOPbIA MOXXHO €ro onpenennTb.
Mo3ToMy NPUBA3KY OBYCTOPOHHEWN KONJIM3NOHHOW HOPMbI eLle Ha3bIBaloT «(hopMysion
npukpenneHnsa». B kayecTse npnMmepa 34eCb MOXXHO NPUBECTU, YHTO «MNPaBo
COBCTBEHHOCTN Ha UMYLLLECTBO onpeaensaeTcs rno npasy CTpaHbl, r4e 3TO MMYLLECTBO
HaxoOouTCs».

IBYCTOPOHHUI XapaKTep 3TON MPUBS3KN COCTOUT B TOM, YTO MMYLLECTBO MOXET
Haxo0OMUTbCSA KaK B CTpaHe cyaa, Tak U B MHOCTPAaHHOM rocygapcTee. B naHHo HopMe,
TaknM 06pa3oM, MECTOHAXOXAEHME UMYLLECTBA ABNASETCA 06 bEKTUBHBLIM (PaKTOPOM, 1 B
3aBMCMMOCTW OT TOr0, HAXOANTCS /1IN OHO Ha TeppuTopUMN Poccnm Nnmn Ha TeEPPUTOPUN
ApYyroro rocyaapcTBa, NpUMeHUMbIM NpaBoM ByneT NpaBo CTPaHbl cyaa uamn
WHOCTpPaHHOEe NnpaBgo.



OO HOCTOPOHHMUE KOJUJIN3NOHHbIE HOPMbI. 34eCb B MPUBA3Ke NMPSAMO YKa3blBaeTCs NMpaBo
KOHKPEeTHOro rocygapcrea, noasexaluiee npuMmeHeHno. Kak npasuio, 3TO BCerga npaso
CTPaHbl MPOUCXOXKLEHNA COOTBETCTBYOLWEN KOJIJIM3MOHHON HOpPMbI. Hanpumep, n. 2CT.
1213 'K P® onpepensieT, 4TO «K OOroBOpPaM B OTHOLLIEHUU HaxXo4ALWMXCA Ha TeppuTopumn
P® 3eMesibHbIX Y4aCTKOB, y4aCTKOB Heap, 060Cob61eHHbIX BOOHbLIX 0O BbEKTOB 1 MHOIO
HeOBMXMMOIro MMyLLLECTBA NMPUMEHSAETCS POCCUNCKOE npaBo». HeTpyaHO 3aMeTUTb, 4TO
B J@HHOM CJly4ae peryampoBaHue OTHOLWWEHNI, onpenenseMblx 06beMoM KOMN3NOHHOMN
HOPMbI, XX€CTKO NMoA4YNHEHO POCCUNCKOMY Mpasy.

Bo MHOIrMX cryyaax B CUy CBOel HermbkKocTu ogHOCTOPOHHME KOJISIM3NOHHbBIE HOPMbI HE
MOryT obecnedynTb pelleHne NpakTUYeckmnx cuTyaunin. 3Tot npoben B HEKOTOPbIX
3apybexxHbIX rocynapcTBax YCTPaHAETCS CyjaMu, KOTOpbIe B MPOLLecCe PAaCCMOTPEHUS
Jlenl NocpeacTBOM TOJIKOBaHUS (DOPMYSINPYIOT U3 OJHOCTOPOHHUX KOJIJIM3MOHHBLIX HOPM
JIBYCTOPOHHME.

2.3 No cTeneHn HOPMaTUBHOW KOHKpeTUu3auum

C DaHHOW TOYKN 3PEHUS BbIAENAT reHepasibHble U cybcuamnapHble KOMIN3NOHHbIE
HOPMBbl.

FeHepanbHbIe KOJIJIN3NOHHbIE HOPMbI HOPMUPYIOT Hanbonee obllee NpaBuio Beibopa
npasa, NpefHa3Ha4YeHHoe A1 NPEeMMYLLECTBEHHOIO NPUMEHEeHNS. XapaKTepHON
0C06EeHHOCTbI0 CyOCcMAaMapHbIX KOJIJIM3MOHHbLIX HOPM SIBNSIETCS onpeaeneHne ogHoro
NI HECKONbKUX MpaBu BbiIbopa NPMMEHMMOro npaBa, TECHO CBA3aHHbIX C F1aBHbIM.
CybcuamnapHas HopMa UCMO/b3yeTCs TorAa, Korga HopMa reHepasibHas no Kakon-nmbo
NPUYNHE HEe MOXXET OblTb MPUMEHEHA UM OKAa3blBAeTCSH HEAOCTATOYHOM ANs
YCTaHOB/IEHNS KOMMNETEHTHOr0 NPaBoNopPsAAKa.

B Ka4yecTBe npuMepa reHepasibHOW KOMJIM3NOHHOW HOPMbI MOXXHO nNpuBecTmn n. 1 ¢T. 1210
'K PO, KoTOpas yCTaHaB/IMBAET, YTO “CTOPOHbI AOroBopa MOryT Mpu 3aKJIl04EHUN
A0roBopa uam B nocnepyowem BbibpaTb N0 cornawleHnio mexxgy cobom npaBo, KoTopoe
MOANIEXXUT NPUMEHEHUNIO K UX NMpaBaM 1 0683aHHOCTSAM Mo 3TOMY oroBopy. BeibpaHHoe
CTOpPOHaMu NpPaBo NMPUMEHSETCHA K BOSHUKHOBEHWIO U NpeKpaLLeHNIO npasa
COBCTBEHHOCTW U UHbIX BELLHbIX MPaB Ha ABMXKUMoe nmyuiectso b6e3 yuepba npasa
TpeTbux nmu”. B aHHOM cly4ae BO3MOXXHOCTb, NpeaoCTaB/iIeHHasi CTOPOHaM o Bbibopy
npaBa, KoTopoe byneT onpenensaTb Ux Npasa N 0653aHHOCTY MO BHELLHEIKOHOMMNYECKOWN
caenke, ABNAETCA rNaBHbIM KOJUIN3VUOHHBIM NMPaBUJIOM U MOONEXNT
npenmyLecTBeHHOMY NPUMEHEHNIO.



CtaTba 1211 TK PO chopmynupyeT cybcnanapHyto HopMy, KOTopas BCTyrnaeT B 4eNCTBUE
B CJlydae, Korga CTOPOHbl He A0roBOPU/INCL O NoAsiexallem rnpuMmeHeHuto npase. OHa
COAEPXUT Aaxke He OAHY, @ HECKOJIbKO cybcuanapHbiX HOPM, KOTOpble AeTaJu3npyrTcs
no obbemy. B COOTBETCTBUM C 3TOW CTaTbeN K NpaBaM 1 06893aHHOCTSAM CTOPOH MO
BHELUHE3KOHOMUMNYECKON caesiKe MoASIEXUT NPUMEHEHUIO 3aKOH CTPaHbl yY4pexxaeHus,
MeCTOXUNTeNIbCTBA NI OCHOBHOIO MecTa AesATes/IbHOCTU «aKTUBHOM» CTOPOHbI 40roBopa
— npopasua, HanMoaaTens, nuueH3napa.

BuiBOA,

NTaK, Mbl BbIACHWUAN, 4TO €CTb KOJIJIM3MOHHAsA HOpMa, U Kakne oHM BbiBatoT. TO
HEMpPOCTOW 3/IEMEHT, HO OYE€Hb BaXKHbIN OJ1 MeXAYHapOAHOro YaCTHOro npasa.
NaBHOE, YTO OT/INYAET KOJUIM3NOHHYIO HOPMY OT APYrUX PUOANYECKUX NpeanncaHumn,
COCTOMT B NMPEOAOJSIEHNN KOJIIM3UOHHOW NpobnemMbl NyTeM onpenenieHns npuMeHnMoro
npaBa, 4TO AOCTUraeTCsA C NOMOLbI 0603HAYEHHbIX B KOJIJIN3MOHHOW HOPME OCHOBaHUNM,
NO3BONSAOLLMX YCTAHOBUTb HagJsiexallee npaso. 13 aToro cnepyeT, 4TO NEpeoLLEeHNTb
POJIb KOJIIM3NOHHbLIX HOPM B CUCTEME MeXAYHapOAHOro YaCTHOro npaBa CJIOXKHO. DTO
OAWH U3 BaXXHENLIMX NHCTUTYTOB AaHHOW OTpac/u.



