Mage nofpund or type unknown

OrOBOPKA O MNYBJINYHOM MOPALOKE - npaBmnnao, coraacHO KOTOPOMY MHOCTPaHHbIN
3aKOH, K KOTOPOMY OTCblJlaeT KOJJIN3NOHHaa HoOpMa, He NPUMeHseTCA, ecu
nocneacTBUA ero NpuMeHeHns ABHO npoTmeope4nan 6bl ocHoBaM rnpaBonopsaaKa
(ny6nm4yHoOMy Nopsaaky) rocynapcTsa.

Orosopka o0 Nnyban4YHOM nopsake 3akpensseTcsa B 3aKoHoaTeNIbCTBe rocy4apcTB U
MeXXAYHaAPOAHbIX KOHBEHUMAX. OHa MoXXeT BbiTb NO3NTUBHOW (KOrga oTAes/ibHble HOPMbI
HaUWOHaNbHOIro nNpaBa nMetoT ocoboe 3HavYeHne oNna rocyaapcTea) U HEraTUBHOM (He
AonyCcKalLwen NnpuMeHeHne MHOCTPAHHOro NpaBa, KOTOPOE HECOBMECTUMO C Ny6AnYHbIM
nopsaaKoOM rocynapcTea).

B HaunoHaNbHOM 3aKOHOAATeNbCTBE NoHATUE NybandHoro nopsaka (ordre public) nmeer
HECKOJIbKO CMbIC/IOBbIX YPOBHEN. 104 HUM NOHUMAETCS U OTpakeHne obLero CoCToAHUS
6e30nacHOCTN KU rocyaapCTBEHHOI0 CTPOSA, N KOMMNJIEKC OXPaHAEMbIX 3aKOHOM
creunnabHbIX MHTEPECOB, N KOMMJIEKC MPUHLNMNOB 06LWEeCTBEHHOIN0 U roCy4apCTBEHHOIO
CTPOS COOTBETCTBYIOLWEro rocygapcTBa U ero CMCTeMbl NpaBa, KOTopble Heobxoanmo
6e30roBOpPOYHO YUYnNTbIBaATb MPU MPUMEHEHUN HOPM MHOCTP. NPaBa Ha OCHOBAHUM
KOJIZIN3NOHHbIX HOPM UM NPU3HaHUA cyaebHbix pewweHnin. To ecTb B cyaebHom npakTuke
N OOKTPUHE MHOMMX rocygapcTB NOHATME NybAMYHOro nopsgka BeCbMa HeornpeaenéHHo.
CyQObl ICNOJb3YIOT OrOBOPKY O NyBAMYHOM MopsAaKe B LENSAX OrPaHNYeHNs NpUMeHeHns
MHOCTPAHHOro NpaBa, 1 Npexxae BCero npaBa CTPaHbl APYyron coumasnbHO-
3KOHOMUYECKOWN CUCTEMBI.

B Poccuinckon ®epepaynm npotuBopedmne nybanyHomy nopsaaky PO asnsetcs
OCHOBaHMEM A1 HEMPUMEHEHUSA HOPM MHOCTPaHHOro npaBa (ctatbs 1193 K PD), and
OTKa3a B NpMUBEAEHNN B UCMNOJIHEHUE NHOCTPAHHOIO cyaebHoro nan apbmntpakHoro
peweHnsa (N. 7 4. 1 n 4. 2 cT. 244 AINK P®), oTKasa B UCMNOJIHEHUN NOPYHEHUS
WHOCTPaHHOIo cyga UM KoOMNeTeHTHOro opraHa MHOCTPaHHOro rocygapcTea (n. 1 4. 2
CcT. 256 ATMNK P®). CorsiacHoO poCCMNCKOMY 3aKOHOAATENbCTBY, OTKa3 B MPUMEHEHUN
HOPMbl MHOCTPAHHOIO NMpaBa He MOXKET BbITb OCHOBAH TOJIbKO Ha OT/INYUM NPaBOBOWN,
MONTUYECKON UIN SKOHOMUYECKOW CUCTEMbI COOTBETCTBYIOLLEr0 MHOCTPAHHOIO
rocyfapcTsa OT NPaBOBOW, NOJIMTUYECKON UJTN SKOHOMUYECKON cucTembl PO.

OroBopka o ny6aM4yHOM nopsake 3akpenseHa B HauWOHa/IbHOM 3aKOHOA4ATesNbCTBe
60/bLWNHCTBA rocyaapcTs. Tak, B LLIBenuapnn 3aKoOHOM 0 MeXAYHAapOAHOM YaCTHOM
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npase (1987) onpeneneHo, 4To NpPMMeHeHne NOJI0XXKEHUN NMHOCTPAHHOIo NpaBa
NCKJIIO4aeTCs, eC/IM Takoe NpUMeHeHne NpoTneopednT nybanyHomy nopsaaky
LLiBenuapunn. CornacHo ntanbsiHCKOMY 3aKoHY (1995), nHocTpaHHOE NpaBo He
NMPUMEHSAETCS, eCNn NOCNeACTBMUA TaKOro NpuMeHeHns npoTmeopeYaT nybamyHomy
nopsaaky. Mo npasy EC HapyweHne ocHoBoMoslaratowmnx npuHunnos npasa CoobuiecTBa
CYMTaeTCcsa npoTuBopeYawmm «nybamdHomy nopagky Coobuiectsa».

OroBopka 0 Ny6aAMYHOM nopsake COOEPXUTCA BO MHOIMMX MeXXOYHapPOAHbIX KOHBEHLNAX
n cornaweHunsax. Tak, KoHBeHUMs 0 npaBe, NPUMEHUMOM K HaCc/le40BaHNIO NMYLLECTBa
ymepuwmnx (1989), rnacuT: «...npUMEHEHNEe Kakoro-nmbo 3akoHa, yCTaHOBJIEHHOI O B
cooTBeTCTBUN C KoOHBEHUMEN, MOXKET BblTb OTKJIOHEHO, €C/IN TaKoe NPUMEHEHNE SBHO He
cooTBeTCTBYET Nybsin4yHOMY nopsanky» (ctatbsa 18). AHaNornyHble NoSI0XKEHUS
3aKkpenseHbl B KOHBEHLMX O IOPUCONKLUW, MTPUMEHMMOM MNpaBe N NPU3HaHUN peLleHnn
06 ycbiHOBAEeHUN (1965), KoHBEeHLUMM O NPU3HAHUW Pa3BOLAOB U pPeLleHnn O pa3aesibHOM
»xutenbctee cynpyros (1970), KoHBeHUMN 0 Npase, MPUMEHNMOM K aJIMMEHTHbIM
obasaTenbctBam (1973), KoHBEHUMM O NMpaBe, NPUMEHMMOM K ar€HTCKMUM OTHOLLEHUAM
(1978), KoHBeHUMM 0 NpaBe, MPUMEHNMOM K PEXMMY MMYLLECTBEHHbIX OTHOLUEHUN
cynpyros (1978), KoHBeHLUW O NpaBe, MPUMEHUMOM K TpacTaM U UX npusHaHum (1985),
KoHBEHUMW O IOPUCONKLNN, MTPUMEHUMOM NpaBe, NPU3HAaHUWN, NCMOTHEHUN U
COTpYyOAHNYECTBE B OTHOLUEHNN POAUTENLCKOWN OTBETCTBEHHOCTM N Mep Mo 3awmTe
neten (1996) n gp. OTa oroBopka bbina BkaoveHa B CornaweHne CCCP n ®PI no obwimm
BOMpocam Toproeau n mopensasaHun (1958) n B florosop mexay CCCP n HapoaHown
NemokpaTudeckon Pecnybankon lemeH o npaBoBOI MOMOLLM MO FPaKAaHCKUM 1
YronoBHbIM genam (1985).

Mpu3HaHMe oroBopkun o Ny6nam4yHoOM nopsiake o6yCcnoBANBAETCS 3aLLUNTON MHTEPECOB
obuiecTBa 1 rocygapctea. Orosopka o ny6M4HOM rnopsake MoXKeT OblTb MCMOb30BaHa
B Ka4YecTBe OCHOBaAHUS A/ OCNapMBaHMSA U OTMEHbI BLIHECEHHOI O pPeLLeHns uan
OCHOBaHWS A8 0TKa3a B MPU3HAHUN U NMPUHYANTESIbHOM UCMOJIHEHUN peLLleHuns.



