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BBepneHune

Tema 1. CoOTHOLLEHME MeXXAYHApPOAHOro nybJiM4HOro n Me>XxayHapoaHoro
YyacTHOro npasa

1.1 3HayeHmne B3anMogencTBmns MexxayHaponHoro ny6an4yHoro n 4acTHoOro rnpasa
1.2 OcobeHHOCTM B3aUMOAENCTBUA MEXAYHAPOAHOro Ny6aAMYHOro 1 YaCcTHOro npasa
1.3 Npobnema COOTHOLIEHNA MeXAYHAapPOoAHOro Ny6an4YHOro n 4YacTHoro rnpasa B P®

Tema 2. PazBuTue B3aMMOAenCTBUA MEXAYHAPOAHOro nyb/sIM4HOro u 4YactHoro
npaBa

2.1 MNMpobnema "NpoTUBOMONIOXKHOCTMN" KOMMOHEHTOB Ny6ANYHOr0 N YaCTHOrO B
MeXOyHapo4HOM rnpase

2.2 NMpobnema npeBannpoBaHUs Ny6JNYHOro N YaCcTHOro MeXXaAyHapoA4HOro npas

2.3 Npobnema pa3rpaHnyeHmne chep MexxayHapoagHoro ny6anm4yHoOro n 4acTHOro rnpaBsa

3aKJslo4YyeHue

Cnuncok ncnosib3yemMon nntepaTtypbl

BBepneHue

MexxayHapogHoe nybam4yHoe NpaBo U MeXAyHapoAHOEe YaCTHOE NpaBO TECHO CBS3aHbl
Mexay cobon. MexagyHapogHoe nyban4Hoe npaBo npencrasnaseT cobon
CaMOCTOSITEsIbHYIO MPaBOBYIO CUCTEMY. HOpMbI MeXXAyHapoAHOro ny6an4yHoro v
MeXXOYyHapOo4HOro 4YaCTHOro NpaBa HanpaBJieHbl Ha CO34aHNe NMPaBOBbIX YCOBUN
BCECTOPOHHEro pa3BUTUSA MEXAYHAPOAHOro COTPyAHMYECTBaA B pa3indHbIX obnacTax.
MexxayHapoOHOe YacTHOoe npaBo npencraBnseT cobon COBOKYMHOCTb HOPM,
PErynmpyouwmx 4aCTHOMPaBOBbIEe OTHOLLEHUS, UMEKLLME MeXXOYHAPOAHbIN XapaKTep.


https://www.evkova.org/#evkova

Paznnyne mexny MexayHapoaHbiM NMy6anYHbIM N MeXAYHAPOAHbIM YaCTHbLIM NPaBoOM
MOXXeT bbITb MpoBeAeHO no cieayowmm ocHoBaHusaM Fpomos C.A. CoOTHOLLEHME
4aCTHOro 1 Ny6aAMYHOro NpaBa B POCCMNCKOW CUCTEME MpaBa: TEHAEHU NN
andpgepeHUnaumm n nHTerpaunn: Astoped. guc. ... KaHa. opua. Hayk. - Cl6., 2011. - C.
15:

Mo COOEP>XXaHMIO PErysiMpyemMbiX OTHOLLIEHUN 06l EeCTBEHHbIE OTHOLLEHUS, PeryampyemMble
MeXXOYyHapoAHbIM Ny6/INYHBIM MPaBOM, HOCAT MEXroCyAapCTBEHHbIN XapakTep.
OTANYNTENBHON NX 0COBEHHOCTbLIO ABNSIeTCSA cneundrnyeckoe Ka4yecTBo, NpucyLliee nx
OCHOBHOMY Cyb6beKTy (rocynapcTBy), - CyBepeHuTeT. MexxayHapoaHoe YacTHOe NpaBo
perynmpyeT OTHOLUEHWUS, CKaAblBaloLLMECs MeXAy MHOCTPAHHbIMU PU3NYECKMMUN U
IOPUANYECKUMU NUL@MU, Mexay PU3NYECKMMU U IOPUANYECKUMU NULAMU 1
WHOCTPAHHbLIM FOCYy1apCTBOM B HEMOJINTUYECKOW chepe;

no cybbekTaM OTHOLIEHUIN - OCHOBHbLIMU Cy6beKTaMn MeXxayHapoaHoro ny6am4yHoro
npaBa ABAAITCA rocyAapCcTBa, @ OCHOBHbIMU CybbekTaMn MeXXaAyHapo4AHOro YaCcTHOro
npaBa BbICTYNAT (PU3NYECKME N LOPUANYECKNE NNLLA;

MO UCTOYHUKAM - UICTOYHUKAMWN MeXAYHapoaHoro nybamM4yHoro npasa saBaAsOTCA
MeXXYHapoAHble JOroBOpPbl, MEXAYHAPOAHO-MPaBOBbLIe 00bl4aun, aKTbl MeXAYHaPOAHbIX
OpraHn3aunin 1 akTbl MEXAYHAPOAHbIX KOH(epPeHLUMiA, B TO BPEMS KaK UCTOYHUKN
Me>XOyHapOoO4HOro YacTHOro Nnpaea - BHyTPEHHee 3aKOHO4aTeNIbCTBO KaXkAoro
rocygapcTBa, MexayHapoAHble 40roBOPbl, MeXAYHAapOoA4HO-NpPaBoBble 0b6blYan U
cynebHble npeueneHThI;

B COCTaB MeXAYHapOo4HOro YaCTHOro npasa BXOAAT HOPMbI ABYX BUOOB: MaTepuasibHO-
npaBoOBble (HernocpeAnCTBEHHO YyCTaHaBAMBaoWme npasa n 0b6s83aHHOCTU) U
KOJIJIN3NOHHbIEe (OTCblJ1aloWMe K HauMoHaibHOMY MpaBy KOHKPETHOro rocynapcTea);

NopAaoOK pacCMOTPEHUS CNOPOB - B MeXAyHapoAHOM nybanyHoM npase cnopbl
pa3pewatoTca IMBO Ha rocyjapCTBEHHOM YPOBHE (MeXrocydapCTBEHHbIE Cropsbl), Mbo
B cneumann3npoBaHHbIX opraHax rno 3awmTte npas YesioBeka (cnopsel, Kacawowmecs
HapyLweHunn B o6s1acTn Npas 4YesloBeKa);

Me)XOyHapoO4HOoe YaCTHOE NpaBo, B OT/INYME OT MeXAyHapoaHoro nyb6anyHoro npaea u
HaLMOHAJIbHO-MPaBOBLIX CUCTEM, HE COCTaBISIeT 0cobyto NpaBoBYylo cucTeMy. MNpaBoBble
HOPMbI, PeryanpytoLime MexxayHapoaHble HEMEXroCyA4apCTBEHHbIE HEBIACTHbIE
OTHOLLUEeHUs, sBasowmnecs o6 beKTOM MeXAYHaAaPOAHOro YacTHOro NpaBa, Mo CBOeMY
NCTOYHMKY HaxoOsTCA KaK B HAaLlMOHA/IbHOM MpaBe pa3/InYyHbIX rOCYyAapCTB, Tak U B
MeXayHapoaHoM nyb6anyHom npas.e.



Tema 1. CoOOTHOLLIEHME MeXXAYHAapPoaAHOro nybJiM4HOro u MeXXxayHapoaHoro
YacTHOro npasa

1.1 3Ha4vyeHne B3aMMo4eNCTBUSA MeXayHapogHOro I'Iy6J'II/ILIHOI'O n 4aCTHOI O rNMpaBa

CoOTHOLLEHNE MEXAYHAPOAHOro Ny6aNMYHOro n MexxayHapoaHoro 4YacTHOro npaea, u
paHee BblJI0 0AHON U3 COXKHEeNWnX Nnpobanem, HO cenyac oHa nNpuobpena ocobyto
OCTPOTY N aKTYaJIbHOCTb.

3TO CBSA3aHO C TEM, YTO B COBPEMEHHbLIX YCJIOBUSAX B CBA3U C paClUMpeHneM
MaTepunasibHOW OCHOBbLI N chepbl ENCTBUSA, YCIIOXKHEHUEM CTPYKTYPbI, @ Takxe
anddepeHunaunen cybbekToB MeXXAYHapPOAHbIX SKOHOMNYECKNX OTHOLLEHUA.

NmeHHO "BblaeneHne onpeneneHHbIX HOPM MeXXAYHAapoLHOro npaBa, peryanpyoLlmx
OTHOLWEHNA MexXxay rocygapcTBaMm 1 Npon3BOAHBLIMU OT HUX CybbekTaMu B
3KOHOMMYecKonm 06nacTun, B OTAE/NbHYIO COBOKYMHOCTb topnanyeckn obasaTesnbHbIX
npennucaHuin - MeXxxayHapoaHOro 3KOHOMUYEeCKOoro rnpasa - U BO3HUKHOBEHUe
HEeO4HO3HA4YHO peLlaeMbiX MexXAyHapoaHO-MPaBOBOMN N HALMOHaIbHO-NPaBOBON
OOKTPUHAMM CONYTCTBYIOLLMX 3TOMY BOMPOCOB TEOPETUYECKOIr0 N NMPaKTNYeCKoro
XapakTepa (Hanpumep, "TpaHCHaUMOHaNbHOr0" Npaea, "BHeHaUMOHaIbHOr0" nNpaBa - lex
mercatoria ("Kynedeckoro", "npasa Toprosues", nauv "npasa MexxayHapoaHOW Toprosan"
n gp.) obycnosmam cam pakT n MacwTab oUCKyccmMin No NOBOAY NpMpoabl, MecTa B
CYLLEeCTBYIOLWMX MPaABOBbIX CUCTEMAX MeXAYHapOAHOro Ny6JNYHOro 1 MeXXayHapoa4HOro
YaCTHOro npasa, NX COOTHOLUEHUS, HAaIMYMUA NN OTCYTCTBUA B3aUMOOENCTBUA MexXay
HUMN" HecTepoBa 3.3. ICTOpUKO-TeopeTnyecKrne OCHOBaAHUSA YYeHUA O pa3nesieHnn
npaBa Ha Ny6an4YHOE U YacTHOE B 3aNaAHOEBPONENCKON N POCCUNCKON NPaBOBON HayKe:
ABToped. ouc. ... K. 10. H.H. Hoeropog, 2012. - C. 22.

MO>XHO B KaTeropu4Hom popme yTBep>XaaTb, 4TO B MPaBOBON HayKe nocsegHen TpeTu
XX BEKa MHTepecC K MeXxayHapoaHOMY YaCTHOMY MpaBy XapakKTepu3oBasica npsimMoun
3aBUCMMOCTbIO OT aKTYaJIbHOCTU U COCTOSAHMA pa3paboToK MeXxayHapo4HOro
nybanyHoro npasa. Bo3pacTaHue MeXxaAyHapoAHbIX KOHTAaKTOB Mex Ay rocygapcrBaMmu v
Haxo4ALWMMUCA NOA NX BNACTblo CybbekTaMu, a Takxxe HebbiBanas akTuBM3aumns
npoLeccoB MUrpaLnnN HaceneHns, paclUMPEHNS KYJIbTYPHbIX N XO39NCTBEHHbIX CBSA3EN,
yCuUeHne B3anM03aBUCUMOCTN N OTKPbITOCTY 0BLECTB MO OTHOLIEHUIO APYT K APYry B
LLesIOM - BCe 3TO NposABUIO cebsi Kak COOTBETCTBYOLWME TEHAEHLMN COBPEMEHHbIX
MeXOYHapOoAHbIX OTHOLWEHUN. TakuM obpasoMm, npouecChl MHTEPHaLMOHANMU3aunum
MeXOYHapOLHOW XWU3HW, C O4HON CTOPOHbLI, 1 obLliee pycno coumaibHON, NONTUYECKON
N SKOHOMUNYECKOW OeATeNIbHOCTU rocygapcTB, NPaBUTENbCTB, MEXAYHAPOAHbIX



opraHmsaumn, obbeaAnHEeHN N1y, U rpa)kgaH B HanpasJieHUN K TpaHchopmaunum B
€dVNHYI0 B3aUMOYBSA3aHHY0 rnobasibHYy0 CUCTEMY OTHOLLUEHUN U CBA3EN - C APYron,
3aCTaB/SAIOT HblHE eLle U ewe pa3 3a4yMaTbCs, B YEM XKe COCTOAT uenn, obbekT u chepa
perynmpoBaHns mMexxgyHapogHoro nybnnyHoro npasa (MIMIM) npuMeHUTENbHO K
COMNOCTaBJ/IEHNIO C MeXAYHapoaHbIM YaCcTHbIM nNpasoM (MYI1), ocobeHHO, KOrga peyb
3aX04UT O NPaBOBOM MOJIOXKEHUWN OPUOANYECKNX U PU3NYECKUX NNL, OTBETCTBEHHOCTU
rocynapcCTB nepen KPpyromMm 4aCTHOMPaBOBbIX Cy6bEKTOB, KOTOPbIE MMEIOT Pa3JINdHYI0
roCylapCTBEHHYIO MPUHALAIEXXHOCTb N BEAYT SKOHOMUYECKYIO 0eATes/IbHOCTb Ha
TEeppUTOPUAX HECKOJIbKNX CTPaH.

1.2 OcobeHHOCTN B3aMMOLAENCTBUS MEXAYHAPOAHOro Ny6/IMYHOro 1 4YacTHOro npaea

OpraHunsaumnsa O6beanHeHHbIX Hauun obbasuna 2001 rog "rooom ananora Mexay
umBuansaymnamMmn”. B 3ToM KoHTeKcTe npobsiemMa COOTHOLLIEHNA MeXXAYHAPO4HOIro
ny6/IMYHOro N MeXxayHapoaoHOro 4YacTHOro npasa npuobpeTtaeT 0cobyto 3HAYNUMOCTD,
MOCKOJIbKY MO3BOJISET PACKPbITh UX POJIb HA pPa3/INYHbLIX 3Tanax pa3BuUTuUs
yenoBe4yeckoro obuiecTsa, B TOM YMC/E U Ha CTbIKe BEKOB N ABYX ThiCAYENeTUN - MeXxay
npoweawunmm n byaywinmmMmm umsmnnnsaumamu. "Ona pocCUNCKon eNCTBUTENbHOCTU
BOMPOC O pa3rpaHMyYeHnmn N COOTHOLLEHNN, MOHNMaeMOM KaK Cornog4nHeHne ogHoro
ApYyromy, B3aMMOCBA3MN N B3anMmoaenctema mexxay MMM n MY nony4ymn HOBbIA MMMYJIbC
C NPUHATMEM N BCTYNNeHneM B cuny KoHCTuTyumm P® 1993 r.". B Hen 3aKpenseHo, 4To,
BO-MepBbIX, "obuwenpmnsHaHHbie NPUHLWMBI U HOPMbl MEXAYHapOAHOro Npasa n
MeXXYHapoLHble A0roBOpbI, 3aKJl04YeHHble Poccunckon ®epepaumnen, ABNAOTCA
COCTaBHOMN YacCTblO ee NpPaBoOBON CUCTEMbI". BO-BTOpPLIX, 4TO "B PO npu3HaloTCa n
rapaHTUpylTCA NpaBa 1 cBoboabl YenoBeKa N rpa)KaaHnHa coranacHo obwenpm3HaHHbIM
npUHLMNAM N HOpMaM MexXxayHapoaHoro npasa" KoHCcTuTyumns Poccunckon ®enepauynm
(NpnHATa BCeHapo4HbIM rosiocoBaHuem 12. 12.1993) (c y4yeToM NonpaBoK, BHECEHHbIX
3akoHaMu PO o nonpaBkax K KoHcTuTtyuum PO ot 30. 12.2008 N 6-®K3, ot 30. 12.2008
N 7-®K3, ot 05. 02.2014 N 2-®K3, o1 21. 07.2014 N 11-®K3), cT. 17.

B cBeTe e nonoxeHun cT.18 KoHCcTuTyumm Poccumnm KOHCTUTYUMSA POCCUNCKON
depepaynn (NpMHATa BCEHaApPOO4HbLIM rosiocoBaHueM 12. 12.1993) (c y4eToM NonpaBsok,
BHECeHHbIX 3aKkoHamMn PO o nonpaBkax K KoHCcTUTyuuun P® ot 30. 12.2008 N 6-PK3, oT
30. 12.2008 N 7-®K3, o1 05. 02.2014 N 2-®K3, o1 21. 07.2014 N 11-®K3), cT. 18,
TPaKTYyOLWMX Npasa 1 ceoboabl HeNoBeKa U rpaKgaHWHa B Ka4eCcTBe HenocpeacTBEHHO
OEeNCTBYIOLWMX, B HaCTHOCTU, N B C/IyYasaX, KOrga OHW 3aKpenJsieHbl B MeXXAYyHapooHbIX
norosopax P®, pelleHne noctaBseHHON NpobaemMbl COOTHOLLIEHNA MeXAYHAPOA4HOIro
ny6/IM4HOro N MeXxayHapoaHOro 4YaCTHOro NpaBa CTAHOBUTCS KJIlOYEBbIM U B Cyrybo
MPaKTUYECKOM MNJIOCKOCTU, €C/IN FTOBOPUTL O AEATENIbHOCTU CyAeOHbIX NN NHbIX



NPaBONPUMEHUTESNIbHBIX OPraHoB. B 0Te4ecTBEHHON HayKe 1 NPaKTUKe Tak Xe, Kak 1 B
JOKTPUHE MEeXAYHAapoaHOro npasa Apyrux cTpaH, B ToM yucne CHIN, npeobnanatouiee
4YUCso uccrnepoBaTenen eauHOAYLWHbI BO MHEHUM O XapaKTepe COOTHOLLEHMS
MEXXYHAapOO4HOr0 U BHYTPUIroCyAapCTBEHHOI0 (HaLMOHAIbHOI0) NMpasa.

O6Lenpu3HaHHbIMU ABJISIIOTCS NMOJIOXKEHUS, YTO "MeXXAyHapoOHoe n
BHYTPUIrOCyAapCTBEHHOE MPaBo - 3TO CAMOCTOATE/IbHbIE, XOTS N B3aUMOCBSA3aHHbIe
NnpaBoOBble CUCTEMbI U 4TO OHM HaXoA4STCS B MNOCTOSIHHOM B3aUMOAENCTBUM,
COMPUKOCHOBEHWN, OKa3biBasi B3aMMHOE BAUSHWE APYr Ha apyra".

Ipyrnm He meHee cTabubHbIM TEOPETUYECKUM YTBEPXKAEHMEM B obLLen Teopumn npasa
N OTpacieBbix NPABOBEAYECKUX ANCLUMINHAX, NMPUHATLIX U B HALWWEN, U B 3apybexxHoN
HayKe, BbICTYMaeT NOCTy/laT O TOM, YTO MeXXZlyHapoJHOe YacTHOe NpPaBo eCcTh
oTAesibHaa caMoCToATesIbHas OTPac/ib BHYTPUIroCcy4apCTBEHHOro npasa.

OTclona BbIBOOUTCA HEOBXOANMMOCTb UCCNeaoBaHUS MexxayHapoaHOoro 4aCTtHoro rpasa,
KaK 4aCTW BHYTPUTIroCcygapCTBEHHOIO MpaBa, a CornocCTtaBJieHNe ero ¢ MeXxayHapoaHbiM
I'Iy6J'II/I‘-|HbIM npasoMm Tpe6yeT npoeeneHmMAa aHaJim3a 4epe3 npmamMy CoOoTHoeHnd CNCTEM
MeXAyHapoaHOro n HaunoHaJIbHOro rpasa.

1.3 Npobnema COOTHOLWEHNA MeXXAYHAapoaAHOro Ny6An4YHoOro n 4acTtHoro rnpasa B P®

NMpobnema COOTHOLLIEHUSA MEXAYHAPOAHOr0 N BHYTPUIroCcy4apCTBEHHOrO npasa -
LeHTpasibHas B TEOPUN MeXOYHAPOAHOr0 rnpasBa, MOCKOJIbKY B X04€e ee NpPakTU4ecKoro
nccnenoBaHNsa NMeeTCs BO3SMOXHOCTb OCYLLLECTBUTb CPaBHUTESIbHbIA aHaIN3 00beKToB
perynanpoBaHns Kaxaom n3 CUCTEM, BbISSBUTb cneunduyeckme ocobeHHoCTH,
MPOCTPAHCTBEHHYIO N CYOBEKTHO-00BbEKTHYIO Chepbl AENCTBUSA, CBOMCTBEHHbLIE TOW U
APYyron MeToabl perynpoBaHuns, a TakxXe onpenennTb popMbl 1 CNOCOObI
UMMAEMEHTALUN MeXAYHapOAHO-MPaBOBbIX HOPM B paMKaX OTAe/IbHOW CTpaHbI".
CooTHOLWeEHNEe MeXXAYyHapo4HOro U BHYTPUrocy4apCTBEHHOr O NpaBa - 3TO Bcerga
OTHOLLEHUNA CBA3MN N 0OpaTHbIX CBA3en, 0bpasyowmx B KOMMNJIeKCe B3auMoaencTene
cuctem. MNMocnenHee 0b6ycnoBaeHO 0O6BEKTUBHBLIM XapaKTEPOM B3aMMHOI0 BJINAHUSA U
3aBUCMMOCTU MeXXJy BHELIHEN N BHYTPEHHEN NOINTUKON KaXKaoro rocynapcTrea,
TeHOeHUUSAMN pa3BUTUSA MUPOBOIro coobLecTBa B LLeJsIOM, @ TakXe TeM, 4TO rocyiapcTBa
ABNIAOTCA CO30aTeNsAMN KaK HaLuMOHaIbHO-MPaBOBbIX, TaK U MeXAYHapOo4HO-MPaBOBbIX
HopM lMy6nnyHoe n YacTHoe nNpaBo: NpobsieMbl Pa3BUTUA N B3aUMOLENCTBUS,
3aKOHOOaTeJIbHOIrO BblpaXXeHUS U IOpNANYEeCKON NpakTUKN: MaTtepuansl Bcepoccumnckom
Hay4YHO-MpPaKTMYeCcKon KoHepeHunn (23-24 anpens 2010 roaga) / OTB. pea. npod.B.1.
NMepeBanos. - EkaTepuHbypr: N3a-so Ypl'tOA, 2011. - C. 112.



OOHaKo NpaBOMEPHO 1M PaCCMOTPEHNE MeXOYHAapPO4HOro YaCTHOro npaea B BMAe
MPOCTO OTpacC/n BHYTPUIroCyaapCTBEHHOro NpaBa, TOXXAeCTBEeHHON ntobon gpyron
CaMOCTOATeNIbHON (C MO3ULKUIA OTPaCIeEBON NPUHAAIEXKHOCTMN) COBOKYMHOCTU HOPM Npu
COOTHECEeHUN ero C MeXxayHapoaHbIM rnpasoM. MIHbIMK CcnoBaMu, ec/in B3ATb 3a
NCXOOHYIO MO3ULUNIO MOJIOXKEeHWe, YTO HaLMOHAIbHO-MPAaBOBble CUCTEMbI MPUCYTCTBYIOT B
rnobanbHom (MMPOBOIN) IOPNONYECKON CUCTEME B Ka4eCTBe YCJIOBHOro uenoro, a M4rl
AABIIETCA HEKOEWN ero 4acTblo, Npu4yeM BxoasLen pa3po3HeHHbIMKU "aHK1laBaMu" HOpM
(xoTsa 6bl 1 camocToATENbHBIMU, 060COBNEHHBLIMYK B OTAEIbHbIE OTPaCcau
BHYTPUroCyapCTBEHHOrro npasa

B nyHkTe 4 cT.15 KoHCcTUTYyumm PO KoHcTUTyumna Poccunckomn depepaumm (NpuHATa
BCEHApPOAHbIM rosocoBaHmem 12. 12.1993) (c y4eTOM nonpaBoK, BHECEHHbIX 3aKOHaMW
P® o nonpaBkax K KoHcTutyuum PO ot 30. 12.2008 N 6-®K3, ot 30. 12.2008 N 7-PK3, oT
05. 02.2014 N 2-®K3, o1 21. 07.2014 N 11-®K3), cT. 15 onpepenseTcs, 4TO B cayyasnx,
Korga "MexayHapoaHbIM LorosopoM Poccumnckon depepaun yCTaHOBJIEHbI UHbIE
rnpaswuia, 4eMm nNpefyCcMoTPEeHHbIE 3aKOHOM, TO NPUMEHATCA Npasuia MeXxxayHapooHOro
norosopa".

970 noaTeepxaaeT 6e3yCc/iIoBHbIN BbIBOL O NMPUOpUTETE MEXAYHAPO4HO-NPaBOBbIX HOPM
MO OTHOLUEHMIO K HOpMaM HaLMOHaIbHO-MNPaBOBbIM.

OAOHaKo Kak bbITb C NCMOJSIb30BaHNEM AN LeNen perynpoBaHnsa NoN0XKEHNN
HaLMOHaNIbHOrO 3aKOHO4AaTeNbCTBA, CO3[4aHHbIX HA OCHOBE COOTBETCTBYIOLLErO
MeXXAYHapo4HOro A0rosopa 1 BbiICTynalowmx, Takum obpa3om, C 04HON CTOPOHLI, B
KayecTBe nNpeanmcaHnin HaunoHaIbHOro NpaBa Hallero rocyaapcTBa, a C APYron -
ABNAOWNXCA HOPMaMMN MeXAYHApPOAHOro 4orosopa, GOPMUPYOLLMMN COCTaB
poccumnckoro M4Yr?

Mony4aeTcs, 4TO Takasd HopMa byaeT MeTb NPUOPUTET Had camon cobon.

Bpsaa 1M MOXKHO MOSIHOLLEHHO OTBETUTbL Ha 3TU N AOMNOJIHUTENIbLHO BO3HMKaOWMeE
BOMpPOChl 6€&3 yCTaHOBJIEHUS CYTU BXOASLLMX B CONOCTaB/ISiEMbIE MOHATUA TaKNX
KaTeropun, Kak cucTema rnpaBa 1 NpaBoBasi CUCTEMA, PErY/INPyEMble OTHOLLEHUS, LIenun
perynmpoBaHus, nybam4yHoe n 4YacTHOe, MeXXAyHapOo4HbIN XapakKTep, HOPMbl, MICTOYHUKMN
npasa, GOPMbl B3aUMOB/INSIHNSA U B3aUMOMPOHUKHOBEHNSA U T.4.

HayHeM C pyHOaMeHTaslbHbIX KaTeropvn7|, B Ka4eCTBe KOTOPbIX 3aKOHOMEPHO BbICTYMatOT
nePuHNLNM COOTBETCTBEHHO MeXayHapoaHOoro I'Iy6J'II/IL|HOFO n MeXxagyHapoaHoro
4YaCTHOIo rnpasa.



"Me)xOyHapoaHoe npaBo B CaMoM obLieM Bnae noHMMaeTcs Kak ocobasa cuctema npasa,
perynmpytouwas OTHOLEHNA MeXay BNAaCTHbIMU, CYBEPEHHbIMU CyObeKkTaMu
MeXAYHapO4HbIX OTHOLUEHWUI - rocyAapcTBaMm, rocyjapCcTBonofobHbIMuN n/mnn
NPOU3BOAHbLIMWU OT rocyaapcTs obpa3oBaHNAMN (MEXIOCYyAapCTBEHHbIMU
opraHmsaumamn)".

Me>xayHapoaHOe NpaBo eCTb CUCTEMA CO3[aBaeMbIX FocyaapcTBaMm (M YaCTUYHO
APYruMun cybbekTaMn MexxayHapo4HOro npasa) nyTeM COrsiacoBaHMs UX BOJb
lopMANYECKUX HOPM, PETYINPYIOLWMX onpenesieHHble 06LecTBEHHbIE OTHOLLIEHUS.

OTaenbHble aBTOpPbI, opMynupysa gedunHuuymio MMM, cTpeMaTcsa oTpa3nuTb He TOJIbKO
CUCTEMHYIO CTPYKTYPUPOBAHHOCTb ONpeaeseHHON COBOKYMNHOCTN ocoboin KaTeropumn
counanbHbIX HOPM, KOTOPbIMUN ABASAIOTCA MeXOyHapo4HO-MpaBoBblie npeanncaHns, Ho 1
NnoaYepKHYTb €QUHCTBO Lesiern N NPUHLUKWIMOB Takou cucTeMsl. "MexayHapoaHoe npaso -
3TO CMCTEMA PULANYECKNX HOPM, PEryINPYOWNX MeXrocygapCTBeHHble OTHOLWEHNS B
uenax obecnevyeHma Mupa n coTpyaHmdecTsa".

Y10 KacaeTcss MUI, To, ecnn MMeTb B BUAY MOJb3YHOLLYOCA HAaUBOIbLWMM MPU3HAHMEM
TOYKY 3PEHUSA, YTO MEXAYHAPOAHOE YacTHOE NPaBO BXOAUT B Ka4yecTBe
CaMOCTOATENbHOM OTPAC/IN NMpaBa B HALIMOHAIbLHO-NPaBOBYO CUCTEMY OTAEJIbHO B3ATOr0O
rocylapCcTBa, OCHOBHbIE COCTABAAKOLLINE €ro onpenesieHns CBOAATCS K C/ieAyloLlemy:
MeXXyHapo4HOe YaCTHOE NPaBo pPerynpyeT rpa)aaHCKo-NpaBoBble, CEMENHbIE U
TPY/[A0OBbl€ OTHOLLUEHUS "C MHOCTPAHHBLIM UK MeXAYHapOoAHbIM 3/ieMeHToOM" MypomLeB
C.A. OnpeneneHne n oCHoBHoOe pasaeneHue rnpasa N3bpaHHblie TpyObl MO PUMCKOMY U
rpa><kaHCKOMY Mpasy.

OHN NMOHMMAaKTCS B LUMPOKOM CMbICJIe, TO €CTb KaK OTHOLWLEHUS, BbIXodlme 3a npeneol
ofHOro rocygapcTea. He BoaBasicb B noApobHOCTM HECOOTBETCTBUSA NCMOIb3yEeMON B
6onblwKnHCTBE aedmHULNn MYTT KOHCTPYKLNM "MHOCTPAHHOIO 3/1IeMeHTa" He TOJIbKO
CyLLeCcTBY aHa/n3Mpyemoro npegmeTa, HO U rocrnoACcTBYOLWNM B TEOPUN NMpaBsa
MPUMEHNTESIbHO K CTPYKTYpe NPaBOOTHOLWEHUSA NO3NLNAM, PAaBHO KakK U KPUTUKK OPYrux
npuemMoB B nogxoaax K onpepeneHuto MYl, cka>xkeM, HeNpPUrogHOCTN ONUcaTesIbHOCTU B
XapakTepe obo3HavyeHns ero obbekTa (NepevyncaeHmne Kak oCHoBa MeToa Bcerga
4ypeBaTO Cepbe3HbIM HELOCTAaTKOM - OKa3aTbCsA HEMoOJIHbIM, 4TO Ha CaMOM fefle N umeeT
MeCTO B JJaHHOM cCJly4ae, Tak Kak MYl moxeT perynmpoBaTb N 3eMeJibHble, U arpapHble,
M TOProBble OTHOLLUEHUS, eCJZIN TaKOBble ABNSAITCA YaCTHOMNPAaBOBbLIMMN), OTMETUM OLHO
ype3Bbl4anHO NobonbITHOE 06CTOATENLCTBO, CBOMCTBEHHOE NpeXXae BCero
oTe4yeCTBEHHON NPaBOBOW AOKTPUHE.



XapaKTepHO, 4TO Npu NONbITKax o4epTUTb obume rpaHnubl NnpeactaBaeHnn od MYM v o
ero obbvekTe nMbo faTb eMy onpenesieHne NpasoBeibl 3aHMMAIMCb BONPOCOM O €ro
MecTe B rnobanbHoOM topuagnyeckon cucteme. NHbIMM cnoBaMmun, pacCMOTpPEHME
COOTHOLUEHMSA NCTOYHUKOB MYIT ¢ apyrmmMm cncteMamm 1 oTpacsasaMmn npasa, B HaCTHOCTHU
C MeXOyHapoOgHOW cucTteMon n 0CobeHHO MexxayHapoaHbIM Ny6An4YHbLIM NpaBoM, AaBaso
nccnenoBaTenaM KoY K MOCTMXXKEHUIO cywecTBa U cneyndunyeckmnx ocobeHHocTen
OAHHOWN COBOKYMHOCTU HOPM 0O6bEKTMBHOIO Npasa.

Tema 2. Pa3Butume B3aMMoOencTBMUa MexxayHapoaHoro ny6an4yHoro n 4YacTHoOro rnpasa

2.1 MNMpobnema "NpoTUBOMOSOXKHOCTMN" KOMMOHEHTOB NYy6ANYHOro 1 YaCTHOrO B
MeXOyHapo4HOM rnpase

OTBeT Ha BOMPOC O COOTHOLWEHUN MEXAYHAPOAHOro NybaANYHOro u MeXxayHapoaHoro
4aCTHOro nNpaea 411 MHOMMX Y4Y4eHbIX-IOPUCTOB NpeacTaBaseT cobon NpuHUMNUaNbHLIN
MOMEHT, NpeXxhe BCero npu BbIABJIEHNN NPUPOLbl U CneundmnKkn nocnenHero, paBHo Kak
N XapakTepa B3anmonenctemsa mexay MM v MYr.

[lyMaeTcs, 4TO OCHOBHbIM BO34ENCTBYIOWMM (PaKTOPOM, KOTOPbIN 06bACHAET NoJA00HbIN
noaxon, BbiCTyrnaeT, C O4HOMN CTOPOHbI, Ha/IM4YMNe U B TOM U B APYron KaTeropmsax
3NeMeHTa "MeXAyHapoAHbIn", a C APYron - aHTOHUMNYHOCTb N 06 bEeKTUBHAA
NMPOTMBOMNOCTaB/IEHHOCTb ABYX APYrMX KOMMNOHEHTOB: "nyban4HbIN" B OQHOM Cilyyae 1
"4acTHbIN" - BO BTOPOM.

"MeXxxOoyHapoOHbIW, B 3HA4YEHNN "MeXrocynapcTBeHHbIN", xapakTep Ml B coBpeMeHHbIX
YCJIOBUSIX HE BbI3blBAa€T COMHEHUN, XOTA N NPEeANPUHMMAIOTCS MOMNbITKU PaCLUNPUTb KPYr
ero cybbeKkToB 3a CYeT BKJIIOYEHUSA B HEr0 TPaHCHaLUMOHaIbHbIX Kopriopauun n
MHOIOHaLMOHaIbHbIX KOMMAaHUW, a TakKXe MHAUBNUAYYMOB (pum3nydecknx nuu)" MypomMmues
C.A. OnpepeneHne n 0CHOBHOe pa3aesieHue rnpasa.

OAOHOBPEMEHHO TOT »Xe CaMbll TEPMUH BECbMa HEOAHO3HA4YHO MOXXET ObITb NMCTONIKOBAH
B KaTeropumn "mMexayHaponHoe 4acTHoe npaso". B TepmMuHe "MYI" oHO npucyTCcTBYeT
nna obosHavyeHna 6onee WNPOKON, HEXXENN BHYTPUrOCY4apCTBEHHbIE PaMKK
KOHKPETHOro rocygapcTsa, chepbl CyLLeCTBOBAHNS PEryanpyemMbix UM obLeCcTBEHHbIX
OTHoweHnn. O4HaKO NcYepnbiBaeTCA M 3TUM NpaBoBasd NpuUpoaa paccMaTpuBaemMon
COBOKYMHOCTW NMPaBOBbIX NMpeanucaHum u peryanpyemMbix UMy OTHOLLEHWIA?

OenctBuTenbHO, "KpaHe Ba>XHO NMoAYEPKHYTb NPOsB/EeHNEe MeXXOYHAapo4HOro
xapakTepa MYl He TONLKO 3a CHET TOro, YTO OHO peryanpyeT OTHOLUEHUS, Nexalume B
Chepe MexayHapoAHOro X035MCTBEHHOI O, TOProBOro U rpa>kgaHckoro obopoTa, To eCcTb



BbIXO4sdLlMe 3a npenesbl npaBonopsagka oaHOro rocygapcrea’.

"MexxayHapoaHocTb" MYl ycMaTpumBaeTCca TakxXe u B Apyrom obctoatenncrsee. Bo-
rnepBbIX, BECOMbIN yaeNbHbIA BEC B cOCTaBe HoOpM MY[1 3aHMMalOT npegnncaHuns,
corslacoBaHHblE MEXAYHAPOAHO-NPaBOBLIM (A40rOBOPHLIM AN 06bIYHO-MPABOBbLIM)
nytem. CnegoBaTeslbHO, MOCKOJIbKY TakKMe HOPMbl HE MOTrYT OblTb U3MEHEHbI
rocypapcrtesaMmum B 0o4HOCTOPOHHEM nopsaake, MYl nmeeT B CBOeM COCTaBe, XOTA U C
N3BECTHbIMU OFPaHNYEHNSMU MO CBOEMY CMbIC/IOBOMY COOEPXKAaHUIO, eauHble (TO eCTb
BO3HUKLLNE N3 MeXOYHapPOAHbIX A40roBopoB nbo obbl4aesB) HOpMbI. HacTHoOE n
nybanyHoe NpaBo Kak oTpacaum npasa.

Bo-BTOpPbIX, KOJIJIM3NOHHBbIE NPaBUia KaXK40oro rocyfapcTtea HepenoKo OTChl1atloT
perynmpoBaHue K MaTepuasibHbIM HOpMaM MHOCTPAHHOIO NpaBa, N B Ka>KAoM
OTOEesNIbHOM C/lyYae perjiaMmeHTaunsa 4aHHOro oTHoweHusa obecrnedymBaeTCs
MeXXAYHapOoL4HbIM B3aUMOAENCTBUEM HAaLMOHAJIbHbLIX MPaBOBbLIX CUCTEM. B coyeTaHumn
0EeNCTBUA KOJIJIM3MOHHON HOPMbl OTEYeCTBEHHOIr 0 npasonopsgka n MmatepmasibHOn
HOPMbl MHOCTPAHHOI O Npasa (Kak 04HOM M3 BO3MOXXHbIX BAPMAHTOB), COBMECTHO
perynnpyowmnx KOHKpeTHble 00w ecTBEHHbIE OTHOLWEHNS, NMPOSABASETCSA
MeXXAYHapoLaHbIN xapakTep MYl B MNHOM acnekTe, Hexenum npu ogHOBPEMEHHOM
KOHCTaTauun rpa>x4aHCKO-NpaBoBon (LMBUANCTUYECKOW), NN HEBJTACTHOMN
(HecyBepeHHON), NPUPOLbI aHAIN3NPYEMbIX OTHOLLUEHUNIN, KOTOPbIE BbIXOAAT 32 paMKu
rnpasonopsaka TOJIbKO O4HOIro rocygapcTsa.

MexxayHapoOHOe YaCcTHOe NpaBo CTAaHOBUTCSH MOUCTUHE MeXAyHapoaHbIM 6narogaps
06BbEKTUBHOMY OTPaXKEeHUD B HEM MHOXXECTBa COLMabHbIX N IOPUONYECKNX OTHOLLUEHWUI,
OMOCPEeACTBYIOLNX CBA3N MeXAY CaMUMN CyBEPEHHbIMWN rocyapcTBaMun, Mexay
OTAeJIbHbIM FrOCYAapPCTBOM U HaXo4AWMMNCSA B chepe ero pucankunm HaumoHasibHbIMU
cybbekTamm npaBa, Mexay cammmm cybbekTamm, NpuHagiexxalmmm K pasHbiM
npaBonopsiikaM, a Tak>Xe B3auMoAeNCcTBMEe MexAyHapo4HOM CUCTeMbl NMpaBa C
HaLMOHaJ/IbHbIMU MPAaBOBbLIMU CUCTEMaMU, PABHO KaK U MexaAyHapoaHoe
B3aMMOOEeNCTBME HAaLMOHA/IbHO-MPAaBOBbIX CUCTEM Mexay cobon. K TakoMy napameTpy,
KakK "MeXOyHapoOHbIN XapakTep paccMaTpMBaeMon COBOKYMHOCTN HOPM U
perynmpyembiX UMW OTHOLWLEHWUN, cnefyeT noaxoanTb He ¢ hopMasibHO-A0rMaTUYeCKUX,
a C PUNoCoOPCKMX, AnanekKTN4ecknx No3nuynin. BolsbiBaeT MHTEpPEeC TpaKTOBKa
MeXXLYHapOoLHOro npaBa N MeXXAyHapo4HOro 4YacTHOro rpasa B CONOCTABJIEHUN C
OTAEeJIbHbIM UHCTUTYTOM - MeXAYHAPOLHbIM rpa>K4aHCKMM NpoLeccoMm,
NPUCYTCTBYIOLLAA B COBpeEMEHHbIX paboTax HeEKOTOpbIX 3apybe)xHbiX aBTOPOB: "TepMunH
"MeXxAyHapoaHoe rpa)kAaHCKoe rnpoLueccyajibHOe NMpaBo" Tak XXe HEeMOHATEH, KaK U
KaTeropus MmexxayHapoaHoOro 4aCcTHOro npasa.



N3 npnBegeHHOM UMTaTbl CegyeT, 4TO aBTOp BUAUT B MEXAYHApOAHOM MNpase, BO-
nepBbiX, HEKUN (PEHOMEH, OaHHbIN FOCY4apCTBOM, a TakXXe cuctemy Hopm 6onee
BbICOKOI0 nopsifka, 4eM HaluMOoHaibHOE NpaBo, - BO-BTOPbIX. [MoXXanyn, He CTOUT eLe
pa3 0OCTaHaB/MBATbCA Ha a3ax Teopumn Npasa, MeXAyHapOAHOro npaBa B YaCTHOCTHN, U
OO0Ka3blBaTb OWNOOYHOCTL MOA0OHLIX BO33pEHUN.

B o6oux cnyyasix pedb MaeT 0 HauMoHaJIbHOM NpaBe, SABAAIOLWEMCA MHTEPHALWOHAIbHO
4YaCTUYHO YHUPULMPOBAHHLIM, @ HE 0 MEXAYHapo4HOM NpaBe B CMbICJie NMpaBa 6onee
BbICOKOIO paHra, 4aHHOro rocyaapcraam.

MeXxayHapo4HbIM B MeXXAYHAapO4HOM rpa)kKgaHCKOM MnpoueccyajibHOM npaBe ABAeTCs
He ero UCTOYHUK, a NoCTaB/iIeHHbIe nepen NpasoM 3agaun'.

OpnHako 6b110 6bl HEBEPHBLIM M MPOCTOE UTHOPMPOBAHNE NX CYLLLECTBOBAHMS.

EnoBa nn He Bosiee C/I0XXKHOW BbIFNAONT LeSlb PacKpbITUA coaep)XaHuUs N BO3AENCTBUA Ha
MCKOMOE COOTHOLLUEHNE BTOPOM Napbl 3/IEMEHTOB, NMPUCYTCTBYOLWNX B HAUMEHOBaHUAX
aHaNM3npyeMblixX KaTeropuni, - "nybnmyHbin" n "4acTHbin".

2.2 MNpobnema npeBanmpoBaHus Ny6ANYHOrO U YAaCTHOrO MeXXAyHapoaHOro npas

B nocnenHee BpeMs B pPOCCUMNCKON OOKTPUHE (a paHee B COBETCKON) HeEpeaKo
aKLUEHTMpPYyeTCa BHMMaHME Ha TOM, YTO raBHbIM B KaTeropuu "MexxayHapogHoe 4yacTHoe
npaso" aBNaeTCca TepMUH "4yacTHoe".

[encTBnTenbHO, OTPULATbL YaCTHOMNPABOBYO, HEBMACTHYIO CYTb PEryJMpyeMbIX UM
OTHOLLUEHNN He npuxoanTcsa. Ee HepgooueHka npuBena 6bl K CMELLEHWIO C OTPACAAMMU
ny6,MYHOro NpaBa HaUWOHAIbHO-MPAaBOBOW CUCTEMbI U C CUCTEMOW MeXXOYyHapOoOHOro
npa.a.

C opyrov CTOpPOHbI, NepeoLeHKa 3TOro Ka4yecTsa CnocobCcTByeT, Kak cnenyeT U3
HEKOTOpPbIX BbICKa3blBaHUW, HUBeAUpoBaHuio MYI ¢ gpyrumMmm oTpacnamu
LUVUBUINCTNYECKOrr0 HarnpaB/eHNs BHYTPUroCcyLapCTBEHHOr 0 npaBa (rpa>kaAaHCKuUM unm
TOProBbIM, XO3ANCTBEHHbIM, NPeANPUHNMATESNIbCKUM U T.M.) N AaXXe B COCTOAHUNN
MPUBECTU K OTPULLAHMNIO CaMOCTOATESIbHOI0 XapakTepa nocnegHero. C 3TON TOYKMU
3peHNS, 4HTOObl OTTEHNTb UCTUHHYIO Npupoay perynmpyemMmsix MYl OTHOLIEHNIN, MOXXHO
Ob1s10 66l fa)ke MOCTaBUTb CJIOBO "4aCTHOE" Ha NepBOe MEeCTOo U MoJIYy4UTb Hagnexaulee
o603Ha4yeHne paccmaTpmBaeMon 061acT NpaBa U HaAy4YHON OUCUUMNHBI "4aCcTHOoe
MeXaAyHapoaHoe rnpaso”.



OfOHaKo BBMAOY TOr0, 4TO NEPBbIN N3 PACCMOTPEHHbLIX 3/IEMEHTOB - NpUJaraTesibHoe
"MeXOyHapoOHbIN" - ABNSeTCA, HECOMHEHHO, HeCyLLel KOHCTPYKUMEeN, UMEHHO
napameTp "MexayHapoaHbIn" BbICTynaeT onpefensowmm s HaMMeHOBaHNA OAaHHOWN
COBOKYMHOCTWN HOpM. YacTHoe n nybanyHoe npaBo Kak oTpaciauv rnpasa.

Ha nepsbin B3rnag, NOHATUA "MexayHapoaHoe nybnmyHoe" n "MexayHapoaHoe 4YacTHoe
npaBo" BbICTYNAT KakK NapHble KaTeropun: o4HO - B NOAJIMHHOM CMbIC/e
MeXXAyHapoaHoe (MeXrocygapCTBeHHOE) nNpaBo, APYroe - 4acTb
BHYTPUroCyLapCTBEHHOr0, HauMoHaIbHOro npaesa. lNepBoe HanpaB/eHO Ha
perynnpoBaHne BAacTHbIX (MyBAMYHbIX) OTHOLWIEHWI, BTOPOE Npn3BaHo obecnevynTb
ynopsano4yeHne OTHOWEHUA B OCHOBHOM MeXXA4Y (PU3NYECKUMN N IPNONYEeCKUMU TULLaMN.
HecmMoTpsa Ha peasibHOE NMPUCYTCTBUE B AaHHbIX 061acTax npaBa 0603HaYEHHbIX
ABNEHNN, HeOBX0AMMO BCe Xe npenocTepeyb oT rmnepbonmsaumm 3Ha4eHU
npoTmeonocTaBseHns "nybanyHoro" n "4acTHoOro" No OTHOLWEHWIO OPYr K OPYry U B
LesIoM 3TUX NOHATUN.

NTak, "ecnun 4yacTHoe npaBo obecneymBaeT peannsaunto MHTEPECOB KaXK40ro U3 Hac B
OTOEesIbHOCTN, TO Ny6nYHOoEe NpaBo CNoCcobBCTBYET YTBEPXKAEHUIO TEX XKe CaMblIX
MHTEepecoB, TOJIbKO AJ1a BCex rpakaaH". NMoatomy nybanyHoe npaBo NpeacTaBasgeT He
MEHbLUY LEHHOCTb, 4eM YacTHoe. OgHaKo NMoHUMaHme "ny6anyHoro" NCKIYNTENbHO
KaK BHeLUHero nposB/ieHNs rocygapCTBEHHOCTU N MeXaHNYeCKOro ToJIKOBaHMA CBA3MU
ny6IMYHbLIX MHTEPECOB C MHTepecaMn obLiecTBa, Co BceM pa3Hoobpasmnem
BCEBO3MOXXHbIX CBA3EN MeXAY HUMU, He NO3BOJIAeT COrnacuTbCAa C faslbHENLLINMN
BbIBOAAMU, K KOTOPbLIM NpUBOAUT NogobHOEe HanpaBaeHne paccyxaeHnn. B pasHom
cTeneHun Bbi3blBaeT BO3parkeHnd n BocnpuaTtme "4yacTHoOro" B KadyecTBe TOJIbKO JINLUb
WHCTPYMEHTa pa3BUTUSA U 3aLlUNTbl MHOUBUAYAJIbHbLIX NpaB /L, (FpakaaH).

2.3 MNpobnema pasrpaHuveHmne chep MexxayHapoaHOro nybanmyHoOro n 4acTHoOro npaBsa

Noes o HeobX0AMMOCTM YETKO pasrpaHnynBaTh cepbl HaCTHOro 1 Ny6aNYHOro npaBa u
NPUMEHATb COOTBETCTBYOLNE MEXaHU3MbI PErYIMPOBAHUA TaM, rAe OHN YMECTHBbI.
My61n4YHO-NPaBOBbIE MEXaHU3Mbl MPUroAHbI A9 KOHCTPYMPOBAHUS CaMOro
rocynapcTBa, €ro opraHoB, AJ18 PeryanpoBaHns ynpaB/eH4YeCcKon AesaTeslbHOCTH,
rocyAapCTBEHHbIX PMHAHCOB N HaOr0BbIX OTHOLLUEHW, coumanbHOro obecnevyerus,
NnpaBoCyAuMs, OXpaHbl JINYHOCTW U NpupoAbl. MpremMaMm 4YacTHOro NpaBa ONoCcpenyTCS
OTHOLIEeHNa cobCTBEHHOCTW, TOBAapHO-AeHEeXXHOro 06opoTa, chepbl HAaCTHOM U CEMENHON
XKU3HU 1 T.4.



Mexnay TeM peryampoBaHue BCEX MEPEYNCNIEHHbIX CPEP TONIbKO TOrAa AOCTUINHET
Haasexalero ypoBHs 3¢pheKTMBHOCTKN, KOrAa npaBoBble Moaenm byayT B aHaI0rMYHON
CTeneHn y4nTbiBaTb B Ny6/IMYHO-NPaBOBbLIX OTHOLEHUAX, N 0cobeHHO B Bbibope
IOPULANYECKUX CPEACTB, MHCTPYMEHTbI BO3AENCTBUS Ha MHTEpEeChl YaCTHbIX 1L, a B
obnacTum yacTHonpaBoBOW - LLenn Bcero obuwecTsa 1 rocygapcTsea B Lesom. Ha camom
aene n B nybJiIn4HOM, N B HaCTHOM MNpaBe nepenseTeHbl Bceobume (obecTBeHHbIE) U
YaCTHble (MHONBMAYANNCTUYECKNE) NHTepeckl. NpumepoB ToOMy HeMaso. CKa)keMm,
"NpoueccyasibHOe, B HaCTHOCTU rpakKaHCKoe npoueccyasibHoe Npaso, TPpagnLMOHHO
cymTaeTca obnacTtbio NnybamyHoro npasa'.

TeM He MeHee, OTHIO[lb He BO BCEM OTHOLLEHUs, cocTaBsaowme 06 beKTUBHYIO OCHOBY
rpa>kgaHCKOro rnpoLecca, XxapakTepusyTcsa CBA3bIO BJIACTU N NOAYUNHEHNS MeXay
CYOOM M y4aCTHMKaMuM Cyaonpon3BoACTBa. 34eChb LWNPOKO (0COBEHHO B TOM, 4TO
KacaeTCs MeXXAyHapoA4HOro rpa)kAaHCKoro npowecca) npuMeHseTcs 4OoroBopHas
NOACYAHOCTb, BbICTYMNJIEHNE OT CBOEr0 MMEHM, HO B 3aLUUTY HYY>XXUX UHTEPECOB YaCTHbIX
nny; TpeboBaHUs 0 NpU3HaHUM B cyaebHOM nopsaake HeCoCToATeIbHbIM Nnua, He
CNOCOOHOro onNaTuUTb B HaZNexawnm cpok n B Tpebyemom obbeme csom [0, paBHO
Kak un TpeboBaHne 06 obazaTeNbHOM NMNKBUOAUUN LOSIXKHUKA, OCHOBAHbI Ha
WHCTPYMEHTapun 4YaCTHOIro npaBa WU HanpaB/ieHbl Ha 3aLUNTY KPeanTopoB 1
3BEHTYaJ/IbHbIX KOHTPareHTOB AO/KHMKA OT ero HEOCMOTPUTENbHON NMOJIUTUKN B
bn3sHece, HO B paBHOM cTeneHn obnagatoT U Ny6AMYHO-NPaBOBbLIM NOTEHLMAJIOM -
3alMTUTb PbIHOK, YCTOM XO3NCTBOBAaHUSA, TO eCTb obLlecTBa U rocyfapcTBa B LLesIOM.

MpuMepbl MOXKHO 6b110 6bl YMHOXNTL. COBEPLUEHHO 0YEBUAHO, YTO LIeSIN FrpakaaHCKoro,
B TOM 4YuUCSie MeXOYHAPOAHOIro rpa)KaaHCKoro npoLecca, - YaCTHOMpaBoOBLIE, B TO BPEMS
KakK 60NbLINHCTBO NCMOJIb3YEMbIX UM MPaBOBbIX CPEeACTB HOCUT NMy6JINYHO-NPABOBO
XapakTep.

Takum o06pa3oM, MMEHHO BCieACTBUE NOA0OHOro codeTaHua Apyr ¢ APYrom, npuyem
NMOUCTUHE OPraHNUYHOro, Ny6JIMYHO-NPABOBLIX N YAaCTHOMPABOBbLIX 3JIeMeHTOoB Nybn4yHoe
N YaCcTHOE NPaBOo MOryT COCTaBJIATh, KAK 0TMEYaJIoCb paHee, PaBHYIO LLEHHOCTb.

3aKJilouYeHue

C y4eTOM N3NI0XKEHHOIo KaTteropus "mMexxayHapoaoHoe 4YaCcTHOe nNpaBo" BPAL /i MOXKET
npeacTaTb Kak onocpencTBOBaHME NHTEPECOB YaCTHbIX UL, B OTPbIBE OT Ny6/INYHO-
rMpPaBoOBbIX Llesien rocyaapcTB Npu NCNOJIb30BaHNN €ro HOPM.



AHanorn4Ho 3TomMy "MexgyHapogHoe nybam4Hoe npaso"” He cBoOOOAHO OT
YaCTHOMPaBOBbLIX MPOSABJIEHNIN, KAaK 1 B CBOIO o4epenb "MeXAyHapoaHOoe YaCcTHoe npaBo”
obnapgaeT 3Ha4YUTENIbHLIM 06beMOM KavecTBa "nybanyHocTn".

Tak, cBobofa forosopa, yCMOTPEHME CTOPOH U UX PAaBEHCTBO Kak NPUHLMMbI
perynmpoBaHus ntobbiX OTHOLWEHNI LNBUANCTUYECKOW HAaNpaB/eHHOCTU B
MeXXAYHapoa4HOM YaCTHOM rnpaBe 6&€CKOMMNPOMMUCCHO MOryT BbITb OrpaHNYeHbl CTPOrMMMA
nMrnepaTUBHbIMN HOPMaMM, @ TakK>Xe OroBopKom o "nyban4yHom nopsaake”,
"npoTmeBopeynmn nobpbiMm HpaBam", "obLeCTBEHHbIM NHTepecaM", "rocyaapCTBEHHOMY
cyBepeHuTeTy, 6e3onacHocTn" 1 T.4.

MPUHUWN COCTA3aTENIbHOCTU B rpa>kgaHCKOM rpouecce, C/y>Xalwun pbl4arom
YaCTHOMPaBOBOro peryJmMpoBaHnsa, B TOM 4YUC/ie N TOr4a, Korga B agesie y4acTBYyT
WHOCTpPaHHble CyObeKTbl, B MPaBOBbIX CUCTEMAX HEKOTOPbIX CTPaH BrMOJIHE Y)XNBAETCA C
TpeboBaHneM poencTeunin cyga. Kpome 1oro, 3ToT NpUHUNN OEANCTBYET B YC/IOBUAX
NPUHUMNA 06BEKTUBHOCTU, BCECTOPOHHOCTU U BHYTpeHHen ybe)xJeHHOCTH cyaa B
oLeHKe 0b6CToATeNbCTB Aes1a N pa3peLleHnmn Cropos. B utore nogyepkHem elle pas, He
00ACb MOBTOPUTLCHA, BECbMa Ba)XHOE XapaKTepHOe Ka4yecTBO cooTHowweHuns MMM n MY -
ypaBHOBeLWeHHOCTb "ny6snyHoro" n "yacTtHoro".

MNo>xanyn, Hanbosiee SPKNM CBMAETENLCTBOM B MOJIb3y 3TOW MO3NLMKN BbICTYMAET TO, 4TO
n B MIMM, n B MYT goroBop CNyXUT NCTOYHUKOM HOPUNONYECKNUX HOPM, NCMOJIb3yeMblX O
perynampoBaHnUsa COOTBETCTBYHOLLMNX OTHOLUEHUN.

OOHaKO B MeXAYHAapPOOHOW CUCTEME OH ABASETCSA PEeryisaTopoM OTHOLWEHN MeXay
rocyfapcCTBaMum n MeXMNpPaBUTENbCTBEHHLIMU MeXAYHapPOAHbIMU OpraHM3aunsamm
(oTHOWeEHM, NO CyWwecTBY, BJIACTHOrO xapakTepa).

B obnactun xxe MexxayHapoaHOro 4aCTHOro NpaBa MexXAyHapoAHbin gorosop 6narogaps
PYHKLMOHUPOBAHUIO onpeesieHHbIX MeXaHWU3MOB, YCTaHOBJI€HHbIX
BHYTPUIroCyAapCTBEHHbIMU (NMpenMyLLeCTBEHHO KOHCTUTYLMOHHBbIMUY, XOTS B psge
C/lyqaeB U UHbIMUW) NpeanucaHmnammn, obecneymBaeT perynsTUBHOE BO3AENCTBMUE
coaep>XalWmxca B HEM NOJIOXKEHUA Ha YaCTHOMNpPaBOBbLIE OTHOLWEHNSA CybbeKTOB
MeXXAYHAapPOA4HOro X03MCTBEHHOI O (rpa>kgaHckoro) obopoTa. B ntore MHCTPYMEHT,
Ka3anocCb O6bl, Ny6AMYHOro NpaBa - MeXAYHaPOAHbIA AOrOBOP - aKTUBHO NMPUMEHSAETCS B
cthepe pernameHTaunmn 6eccrnopHO 4YaCTHOMPABOBLIX OTHOLLIEHW, U3 KOUX CK1aAblBaeTcCs
06beKkT perynmposaHusa B MYI. B cBeTe 3TOro pelieHne BONpoca 0 xapakTepe, npaBoBomn
npupoae n cooTHoweHum MYl ¢ MmexxayHapogHbIM Ny0ANYHbIM NPaBoOM COCTOUT B
noanep>XKe Te3nca o ero NpMHagIeXXHOCTU K BHYTpUrocygapcTBeHHOMY npasy. MNpu



CYMMMNPOBAHNN HEKOTOPbIX NTOFOB OLLEHKN "MeXXAYyHapo4HO-MpaBoBbIX" (MX
MOON(IMKaALKMW), @ TakKXKe "BHYTPUroCyoapCTBEHHbIX" KOHLENUMI onpeneneHns npupoabl
n mecta MYl B HopMaTUBHOW cUcTeMe npusnekaeT K cebe BHUMaHMe cnefyowmn dakT.

Mpwn BCeM pa3Hoobpa3nm ToYEK 3peHUS BCE OHU MOAYEPKMBAOT CBA3b MEXAYHAPOLHOro
YaCTHOro npasa C MeXAyHapoaHbIM rMpasoM. [Mpuyem npmeepxeHuamu naen o
BHYTPUroCcyaapCTBEHHOW NpuHaanexHocTn MYI B kavyecTBe ocobon, cneymnpumnyeckon
"O0Tpac/an HauMOHaNIbHOIro NpaBa" 3TOT MOMEHT BbliaenseTcsa gaxke 6onblie, 4em B
MeXXOYHapOo4HO-NPaBOBbIX KOHLUENUUAX, 4TO, COBCTBEHHO roBOpPS, Kak pa3 U CAYXXUT
060CHOBaHMEM €ro YHUKasibHOCTU, @ 3HAYUT, N CaMOCTOATENIbHOCTY 3Ton obnacTun
rnpasa.

OfHako, cornawaschb € YHaCTHOMNPABOBOW HaMpPaB/IEHHOCTbIO peryampyemMbiX OTHOLWEHUN,
cnepyeT coenaTh CYLWEeCTBEHHYIO OrOBOPKY: OHa HU B KOeM CJly4ae He O0J1KHa
npeBasnpoBaTb HaL APYrON NX CYLWLHOCTbIO, KOTOpas n obycnosameaeT cneynpuyHoOCTb
obbekTa B AaHHOM CJly4ae, a 3Ha4YnUT N 9BASeTCA onpenensouen - ab initio, nx
MeXOyHapo4HOW Npupoaon.

CnepnyeT noAyepKHyTb, 4TO onpeneneHne obbekTa MYI Yepes KaTeropuio
"MHOCTPaHHOro 371IeMeHTa" NCKakaeT rfaBHoe B peryanpyembix obLwecTBeHHbIX
OTHOLWEeHMAX. BMecTe C TeM OTHeCeHne MeXXAyHapoaHOro 4YacTHOro rnpasa K cepe
BHYTPUIroCynapCTBEHHOr 0O NpaBa KOHKPETHOro rocyfapcTBa He JO/DKHO TPaKTOBATbLCA
KakK AormMa n noHMMaTbcs hopMasibHO. PacCMOTpeHHoe Bhille AeNCTBUTEIbHoe
cofep>XaHue NoHATUA "MeXXAyHapoAHbIN", NCNOoJIb3yeMoe B 3aKpensieHUn Takoro
HanMeHOBaHWSA 3a AAaHHOW COBOKYMHOCTbIO HOPM, AAeT K04 He TOJIbKO K ornpeneeHunto
MecTa MYI B opuaAn4eCcKon HOPpMaTUBHOW CUCTEME, HO N YACHEHUIO XapakTepa
B3aMMOCBS3eN MexXay MexXAyHapoaHbIM Ny6AnYHbIM N MeXXOYHAPOAHbIM YaCTHbIM
npasoM.

Cnuncok ncnosib3yemMon nntepaTtypbl

1. KoHcTuTyumnsa Poccunckon depepaumm (NprUHATa BCEHAPOO4HbLIM F0JIOCOBAaHMNEM
12.12.1993) (c y4yeTOM NonpaBokK, BHECEHHbIX 3akoHaMu P® o0 nonpaBkax K KOHCTUTyL UK
P® ot 30.12.2008 N 6-®K3, o1 30.12.2008 N 7-®K3, o1 05.02.2014 N 2-OK3, oT
21.07.2014 N 11-®K3) // http://www.consultant.ru/ popular/cons/

2. YcTtas OOH // http://www.un.org/ru/documents/charter/

3. CtatyT MexayHapoaHoro Cyaa. / Cb. mexxayHapogHOe 3aKoHO4aTeNbCTBO B PD. - M.:
FOpuanyeckas nutepaTtypa 2008



4. Pesonmoumns NeHepanbHon Accambnen OOH 2625 (XXV) oT 24 okTabpsa 1970 rona
"[leknapauunsa o NpUHUMNaxX MexxaAyHapo4HOro npasa, KacaloLwWnMXca opy>XeCTBeHHbIX
OTHOLUEHUN N COTPYOAHUYECTBa MeX Ay rocygapcresaMum B COOTBETCTBUU € YcTaBoMm OOH".
// C6. MmexxayHapoaHoOe 3aKoHOA4aTeNbLCTBO B PO. - M.: KOpnagnyeckasa nutepartypa, 2011.
- 675 c.

5. bepxenb XK. - J1. Obwasa Teopusa npasa. - M., 2000. - C.66-77

6. Bacunbes O.[. Npobnema paspneneHns npasa Ha nybanyHoe n 4acTHOe B PyCCKOM
MO3UTMBUCTCKOWN Teopumn npaBa B KOHUe XIX - Havyane XX BB.: ABTOped. AnC. ... KaHa.
topug. Hayk. - CapaTos, 2010. - 39 c.

7. Bacunbes C.B. HYacTHoe n nybamnyHoe npaBo B PoCCUN: NCTOPUKO-TEopEeTUYECKNI
aHanus: AsTtoped. Auc. ... A-pa opua. Hayk. - CMné6., 2012. - 35 c.

8. 'pomoB C.A. COOTHOLLEHMNE YAaCTHOro n Ny6anYHOro npasa B POCCUINCKON CuCTeMe
npasa: TeHAeHUMN anddepeHumnaumm n nHTerpaummn: ABToped. guc. ... KaHa. ropua.
Hayk. - CI6., 2011. - 24 c.

9. DaHwuneu A.B. CoveTaHMe HYacCTHbIX U NYBNYHbIX MHTEPECOB NPU NPaBOBOM
perynampoBaHuun npeanpuHnMaTensCKkon aeatenbHoCcTu. // busHec n npaso Ne 10 2009

10. ManbueB I.B. HacTHble n nybanyHble Ha4ana B 06LLECTBEHHON U MPaBOBOMN XXU3HMU:
Hay4Has OOKTPUHa 1 NpakKTuKa // pa>KgaHCKoOe 1 TOproBoe nNpaBo 3apybeXXHbIX CTPaH. -
M.: MU®SP, 2011. - C.718-759.

11. MawTakos K.M. TeopeTnyeckmne BonpocChkl pasrpaHnyeHns nyban4Horo n 4acTHoro
npasa: ABToped. OANC. KaHA. opuna. HaykK. - Bonrorpag, 2011. - 25 c.

12. MypomueB C.A. OnpeneneHne n 0CHOBHOe pa3faeneHue npasa // N3bpaHHblie Tpyabl
Mo PUMCKOMY U rpa>kgaHckomy npasy. - M.: LeHTp KOpAHGOP, 2012. - C.504-740.

13. HecTtepoBa 2.3. IcTOpUKO-TeopeTu4eCKne OCHOBaAHNSA YY4eHUSA O pa3aesieHnn npaBsa
Ha Nyban4yHoOe n YacTHOe B 3aMaAHOEBPONENCKON N POCCUNCKOWN NMPaBOBON HayKe:
ABToped. ouc. ... K. 0. H.H. Hosropog, 2012. - 23 c.

14. NonoHpgonyno B.®. YacTHoe n nybamnyHoe npaBo Kak oTpacau npasa //
Linsnnncrtmnyeckme 3anmcku: Mexxsy30BCKMN COOPHUK HayYHbIX TPyAoB. Bbin.2. - M.:
CtaTyT; EKaTepuHbypr: NIH-T 4acT. npasa, 2012. - C.17-40.



15. MNyban4Hoe n 4acTHOEe NpaBo: Npobaembl pa3BUTUSA N B3aMMOOENCTBUSA,
3aKOHOOAaTe/IbHOr0 Bblpa>eHUS 1 Ipuandeckomn npakTuku: MaTtepunanbl Bcepoccnmnckon
Hay4YHO-NMpakKTN4Yeckon KoHpepeHunn (23-24 anpens 2010 roga) / OTB. pen. npod.B.M.
NMepeBanos. - EkaTepuHbypr: N3a-8o Ypl'tOA, 2011. - 336 c.

16. YepoaHueB A.®. Teopuda rocygapcTea v npasa. - M.: NpocnekT, 2013. - C.219-220.



