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BBepeHue

3akoHOoOaTeNnbCTBO Poccmnckon dengepaunm B nocnegHme rogbl npertepresaeT
N3MEHEeHWNSA, KOTOPble BHOCAT CBOU KOPPEKTUBLI B MPaBOBYIO HAayKy, B TOM 4YnUCNe B
MOHATUNHBLIN annapaT. B To XXe BpeMs Hay4yHoe coobLecTBO NO3NTUBHBLIM 0Opa3om
OKa3blBaeT CBoe BAMAHME Ha 6onee NpaBUIbHOE N YEeTKOE NpUMEeHeHNne TEPMUNHOSIOMNN.

MoHATWE rpakAaHCKOro npaBa BKJO4YaeT B cebsa npaBoBble HOPMbI, HE0bXoAUMbIE OIS
peryampoBaHns UMyLLECTBEHHbIX OTHOLLUEHUIA MeXAY Pa3/INYHbIMU CybbeKTaMu:
rpakgaHaMu, rpa>kgaHNHOM 1 rocy4apCTBOM, (PU3NYECKUM N IOPUANYECKOM JINLOM, a
TakXXe Mexay rpuanyecknmm nuuamu. lNMpegnonaraeTcs, YTO TakOro pofa OTHOLWEHUS
hopmMMpyOTCA Ha OCHOBE B3aUMHbIX 9KOHOMUYECKNX U (DMHAHCOBBLIX MHTEPECOB, TaKXXe
NOHSATME rpa)KAaHCKOro rnpaBa BkJo4YaeT B ceba ase kateropun: nybanyHoe npaso u
npuBaTHOe NpaBo. B nepBoM criyyae peyb MAET 0 NpaBax rocy4apcTBa, TO eCTb CMJIOBOM
NPUHYXXAEHMN onpeaeneHHbIX 0653aTeNbCTB CO CTOPOHbI OCTasIbHbIX CybbekToB. BTopoe
OTHOCUTCA K (hU3NYECKUM U IOPUONYECKUM NNLLAM, pacroaralowmm cobCTBEHHOCTbIO,
KOTOpas, B CBOIO 04epepnb, SABASETCS 00bEKTOM rpa>KAaHCKUX OTHOLLEHUA.

OTctofla BbITEKAET, YTO roCy4apCTBO 0QOPMSIET CBOW OTHOLLEHMS C OCTaJsIbHbIMU
CTPYKTYpaMu NocpeacTBoM o6Lero KOHCTUTYLIMOHHOIO AO0roBopa (Apyroro oHo He
3aKJ1l04aeT), Torga Kak oCTasibHble YHaCTHUKU IparkKAaHCKO-NPaBOBbIX OTHOLLEHUNA
NOAMNUCLIBAIOT COrJlalleHuns, AeKaapauny n T. ., TeEM CaMblM NMPUBOLS CBOU OeNCTBUA B
COOTBETCTBUE C TEKYLLUM 3aKOHOAATENLCTBOM.

Llenb paboTbl - U3y4nTb NpobsieMbl FrpaX4aHCKOro 3aKoHoAaTebCTBa.
3apaun:

- PaCCMOTpPETb XapaKTEPUCTUKY Fpa>K4aHCKOro 3aKoHo4aTebCTBa;

- N3YYNTb BUAbI FPaXXAAaHCKOro 3aKOHO4ATE/IbCTBa;

- NpoaHann3npoBaTb NpPobnembl rpa’k4aHCKOro 3aKoHoA4aTeNbCTBA.

iccnepoBaHne NPOBOAUTCS HAa OCHOBE aHasIn3a y4ebHOW 1 Hay4YHOW nMTepaTypsl, a
TakXXe cTaTel Ha TeMy nNpobnemMbl Fpa>klaHCKOro 3aKoHO4aTesNbCTBRA.
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1. XapakTepucTuKa rpa>xaHcKoro sakoHogaTeJibCTBa

CoBpeMeHHOe rpa)KgaHCKOe 3aKOHO4aTeIbCTBO NMPeacTaB/ieHO B BUAE CUCTEMbI
Poccuinckoro 3akoHogaTenbCcTBa. CTOUT OTMETUTb, 4TO cMcTeMa Poccminckoro
3aKOHOOATeNbCTBa - 3TO onpeaesieHHas BHELWHAA (opMa, KOTopas COCTaBNsSET U
onpenensieT UCTOYHMKWN FPa>KAaHCKOro 3akKoHoAaTeNbCTBa. Kpome TOro, UMeHHo
rpa’kJaHCKoe 3aKOHO4ATeNbCTBO MMEET eAMHCTBO U LEJIOCTHOCTb MMEIOLLIEACS
cuctemMbl. CoBpeEMEHHOE rparkJaHCKoe 3aKOHO4aTeIbCTBO NO3BOJIAET ONpeaesnTb
CyLLEeCTBYHOLLEE NMPaBOBOE MNOJIOXKEHNE BCEX YHAaCTHUKOB, KOTOPbIE MPUCYTCTBYIOT B
rpa>xgaHckom obopoTe.

pa>kAaHCKOe 3aKOHOAATeNbCTBO - 3TO onpeaesieHHble OCHOBAaHUSA A1 BOSHUKHOBEHUSA
N OCYLLECTB/IEHNS MOpPsSAKa NpaBa COBCTBEHHOCTN KOHKPETHbIX BELLHbIX MPaB.
CoBpeMEHHbIe NMPaBOBble OTHOLLIEHUSA MOryT ObITb OnNpeneneHbl YCTaHOBEHHbIMA
obuwecTBEHHbIMW OTHOLLUEHUSAMUN, TO €CTb KOHKPETHbLIMU YH4aCTHUKAMN. DTU YY4AaCTHUKN
HadesneHbl CBOMMU CYyObeKTUBHBLIMM 06513aHHOCTAMM 1 NpaBaMun. B cBotlo ovyepenb
WMEHHO MPaBOBbIE OTHOLLIEHUS ABNAOTCA CocobomM BO3AENCTBUS YCTAaHOBJIEHHOMN HOPMbI
npaBa Ha onpenesneHHoe obLecTBEHHOE OTHOLLIEHME B BUAE MOoAenn Heobxoammoro
obL1ecTBeHHOro OTHOLLEHUS.

2. Buabl rpa>kaaHCKOro 3aKoHogaTesnbCTBa

Buabl rpa>xgaHCKMX U NPaBOBbIX OTHOLLEHUW B CTPYKTYpPE rpa>kaaHCKoro
3aKoHoOaTenbCcTBa Poccumnckon depgepaunn, MoryT BbiTb pa3aeneHsbl, TO eCTb,
KnaccuuumpoBaHbl Mo onpeaesieHHbIM NPpU3HaKaM:

- Knaccugukaumsa rno yCTaHOBAEHHOMY Coflep KaHMo. Kak NpaBuo, 3To MMYLLLECTBEHHbIe
OTHOLLEHUSA, KOTOPbIE ONpefenstoT SKOHOMUYECKoe Coaep KaHme.

- KNaccuuKaumsa rno Yncay onpeaeneHHblX N yCTaHOBJIEHHbIX 0683aHHbIX 1y, 34eCb
pedb naet o6 ynpaBoOMOYEHHbIX Nnuax. Hanpumep, 3To Takmue cuTyaumun, Koraa
COBCTBEHHUK MOXXeT TpeboBaTb Y4TO - TO OT MPOYUX YHACTHUKOB FPa>KaaHCKMNX
OTHOLUEHUW.

PasnunyaioT cnepywwine snabl NCTOYHUKOB rpa>X4aHCKOr o rnpasa:

- 3aKoHogaTenbCcTBO (KOHCTUTYUMA PD; TK PO 1 NpUHATbLIE B COOTBETCTBUU C HAM UHbIE
enepasibHble 3aKOHbI (M. 2 cT. 3 K PP); ykasbl Npe3sunaeHTta PO (n. 3 cT. 3 TK PO),
rnoctaHoBsieHUs NMpaBuTtenscTBa PP (n. 4 cT. 3), HOPMATUBHbIE aKTbl MUHUCTEPCTB U
MHbIX pefepanbHbIX OPraHoB NCMNOJIHUTENbHOW BiacTu (nN. 7 cT. 3) [cT. 3 TK PD]);



- MeXXAyHapoaHble LOroBopbl, B KOTOPbIX y4acTeyeT PO (cT. 7 TK PO);
- obbivanm gpenosoro o60poTa M UHbIE MPU3HAHHbIE 3aKOHOM 0b0bl4an (cT. 5 FTK POD).

B cBOlO o4yepelib, UX MOXKHO pa3fennTb Ha ABe rpynrbl UCTOYHMKOB FPakAaHCKOro
npaga:

- HOpMaTUBHbIE NPaBOBble aKTbl (3aKOHbI, YKa3bl, NOCTAHOBNEHNSA, UHCTPYKLMN,
00roBopbl);

- NpaBoOBble 00bl4an — UCTOYHMKN HEHOPMATUBHOIO XapakTepa (obbl4an aesnoBoro
obopoTa).

3. MpobnemMbl rpa>kaaHCKOro 3aKoHogaTenbCTBa

OTpacnu rpa>kgaHcKoro, CEMenHoOro n TpyaLoBoro npasa TpaaAuUMOHHO OTHOCAT K
4YaCTHOMY MNpaBy, KOTOPOE COrNacHO KOHTUHEHTAaJIbHO-MPaBOBOM TpaANLNN
NMPOTUBOMNOCTaBJIEHO NpaBy NybaANYHOMY. DTO pa3nmyme obycsioBsIEHO MHTepecamu,
KOTOpbIe Jie)XaT B OCHOBE peryampyembiX OTHOLEHMNI. YaCTHONPaBOBbl€ OTHOLLUEHUS
OT/INYAIOTCA HaMpPaB/IEHHOCTbIO HAa MHOMBUAYaAJbHbIE (T. €. YaCTHbIe) UHTepeChl UX
cybbekToB. B 3aKoHe oHM 0b603HavYalTCa KaTeropmen «4acTHbole gena» (cT. 1 'K PO),
noA KOTOpPbIMKU cnefyeT NOHMMAaTb Takne MHTepechl, peweHne 06 yaosneTsopeHnm
KOTOPbIX MPUHMUMaETCA CyObEKTOM CaMOCTOoATesNIbHO, 6e3 NoHyXaeHuns. pa>kgaHe
(hbusnyeckue nnua) n lpuanyeckme nmua npnobpeTatroT N OCYLLEeCTBASAIOT CBOU
rpa>kgaHCKmMe rnpaBa CBOeN BoJsieN N B cBOeM NHTepece. OHM cBo6OOHbLI B YyCTAaHOBIEHNN
CBOMX Npas 1 06s93aHHOCTEN Ha OCHOBE AOroBopa M B onpeaeneHun nobbix He
npoTmMeBoOpeYallMX 3aKoHO4aTeNbCTBY ycnosuin goroeopa (n. 2 ct. 1 'K P®). B kavyecTBe
OOHOro U3 NPU3HAKOB rpaK4aHCKUX MPaBOOTHOLLUEHWIN B 3aKOHe NMPsIMO Ha3BaHa
aBTOHOMWS BOJIM UX YH4ACTHUKOB (CT. 2 T'K P®), koTOpas NposBiseTCsa B
CaMOCTOSATENIbHOCTU B MPUHATUN pelieHns. Takyto CaMOCTOATEIbHOCTb MOXXHO
0603Ha4nTb KaTeropmen ceoboabl (Hanpumep, ceobona Aorosopa).

BMecTe ¢ TeM npoBo3rnaweHne Takon ceoboabl He o3HavYaeT 6e3pa3inyne Co CTOPOHBI
rocynapcTBa K (oopMaM 1 MeToAaM BeleHus busHeca, Boe-nuTaHUsa aeTen,
opraHmsauumn Tpyaa paboTHUKOB 1 T. . CuCTeMHas LLesIoCTHOCTb POCCUINCKOro npaBa
NPOAB/IAETCSA B OPraHNYHOM COYEeTaHUM YaCTHOMPABOBLIX U NMYyOJINYHO-NPABOBLIX CPEACTB
NMPaBOBOro PerynpoBaHNa YaCTHOMPABOBbLIX OTHOLLUEHWN, MOCKOJIbKY YaCTHbIE NUHTEpPECHI
He MOryT yO0BNeTBOPAThLCSA 6e3 yyeTa 06 eCcTBEHHbIX, MYBJINYHBIX, FOCYAaPCTBEHHbIX
NHTepecoB (Hanpumep, orpaHnyeHne ceoboabl 4OroBOpa aHTUMOHOMOIbHLIMY
TpeboBaHuaMM). UCTOpUIO pa3BUTUA NpaBa YCJIOBHO MOXXHO NpeacTaBMTb Kak 6opbby ¢



«3rON3MOM YaCTHbIX NHTEepecoB». Ha NnpuMepe Halwen CTpaHbl MOXXHO BbIAENUTb 3Tanbl C
pa3HbiM COOTHOLUEHMEM UMMNEePaTUBHOCTN N ANCMO3UTUBHOCTU B peryamposaHumn
rpa>K4aHCKO-NPaBOBbIX OTHOWEHNN (HanpuMep, «CBEPXUMNEPaATUBHOCTb» cepenHbl XX
B. U «CBEPXANCNO3NTUBHOCTb>» Havana 1990-x rr.). N HaobopoT, ¢ noMoLlbo NybandHo-
MPaBoOBOro peryJmpoBaHns 3alunLLAOTCA YaCTHble NHTepeChl, 4TO, B YaCTHOCTWN,
nposiBnsieTcsa B Ny6/IMYHO-NPaBoOBON OTBETCTBEHHOCTM 3@ HapyLUeHne YaCcTHOMNPaBOBbIX
obsa3aHHOCTEN (CM., HanpuMmep, cT. 177 YK PO, B KOTOpOW npeaycMoOTpeHa yrosioBHas
OTBETCTBEHHOCTb 3a 3/10CTHOE YKJIOHEHMe OT noralleHns KpeanTopckom
3a0J1KEHHOCTMH).

NmeeTca pag oTHOLWEHWA, YaCTHOMPABOBLIX MO NMpupoae, rnpasa U3 KOTOPbIX OCTalTCA
0e3 BO3MOXXHOCTU NPUHYONTENIbHON 3alMNThl BOOOLLE KaK HEMHTEPECHbIE, a TO U
BpedHble 014 rocyaapcCcTBa: peyb MAET 0 TakK Ha3blBaeMbIX HaTypasbHbIX
obsazaTenbcTBax U3 urp n napu (n. 1 ct. 1062 K P®). Tem cambiM 3aKOHOAATENb
CTapaeTcsa AocTunyb obecnevyeHmsa pazymMHoro 6anaHca 4aCTHbIX U NY6ANYHBIX MHTEpecoB
B NpoLecce NpaBoOBOro peryampoBaHus.

CnenyeT UMeTb B BUAY, YTO TPAAULIMOHHOE fesieHne oTpacael npaga no AByM
KpuTepusam (NpeamMeTy n MeToaly) He BCerga rno3BoJsiSeT 0JHO3HAYHO PEeLMTb BOMNpPocC 06
NX pasrpaHnYeHun. Tak, B OTJIMYNE OT rPakJaHCKOro npaBa TPyOOBOE N CEMENHOE
NpaBo B OCHOBHOM OCHOBaHbl Ha MPUMEHEHUN MMNEPATUBHOCTW, He NepecTaBas npu
3TOM OCTaBaTbCsl OTPAC/ISIMA YAaCTHOrO npasa. [la 1 3HaYnuTelbHaa YacTb OTHOLUEHWIA,
BXOOALMX B NpeaMeT rpakAaHCKOro npaea, peryampyeTcs UMnepaTuUBHO, HanpuMep
OTHOLWEHNA ¢ noTpebuTensmun. Nonaraem, 4To OCHOBHbIM KPUTEPUEM pa3rpaHNYEHUS
oTpacnen nNpaBa SBNSETCA UX NpeaMerT.

NMpeamMeT rpa)kA4aHCKO-NPaBoBOro peryamposaHus onpeneneH B CT. 2 'K PO.
pa>KoaHCKMe OTHOLWEHUA COCTaBNAT UMYLLECTBEHHbIE, KOPNOpPaTUBHbIE U JINYHbIE
HenMyLeCcTBeHHble OTHOLEeHUsA, OCHOBaHHbIE Ha paBeHCTBEe, aBTOHOMUU BOJIN U
NMYLLLeCTBEHHOWN CaMOCTOATENIbHOCTU Y4aCTHUKOB. [MocnenHee yKasaHue no3sosseT
OTrPaHNYNTb FPa>KgaHCKMe NPaBOOTHOLLUEHUSA OT UHbIX OTHOLLUEHUN, peryampyemMblX Ha
OCHOBe MeToJa BJIaCTU N NOAYNHEHUS, HanpuMep PUHAHCOBO-MNPAaBOBbIX.

pa>kAaHCKMe NPaBOOTHOLWEHUS MO 06BbEKTY AENATCA Ha UMYLLECTBEHHbIE U JINYHbIE
HenmyLlecTBeHHble. O6bEeKTbI FpakAaHCKMX NpaBs, ABAAIOLWMECAS NMYLLECTBEHHbLIMU,
nepeyncneHsl B CT. 128 MK PO, HemaTepuanbHble bnara — B cT. 150 TK P®. B 3ToM
CMbICJ1e KopnopaTuBHbIe OTHoWweHUA, ¢ 1 mapTa 2013 r. 3akpensieHHble B [K PO,
BblNafaloT U3 NPEensIoXKEeHHON 3aKoHoA4aTesleM OUXOTOMUN, MOCKOJIbKY UX 0OBbEKT
HeNb35 CBECTU TOJIbKO K MMYLLLECTBY WU INYHBIM HEMaTepuasibHbIM Bnaram.



NMyLieCcTBEHHbIE OTHOLLIEHUSA NPUHATO NMoApa3aesiaTh Ha BellHble OTHOLLEHUS
(oTHOWEHNA CTAaTUKN) N 0B6A3aTeNbCTBEHHbIE (0OTHOWEHUA AnHaMnkm). OT abCcoNOTHBLIX
BEeLUHbIX NpaBoOOTHOWeEHN 06a3aTeNbCTBa OT/INYAOTCA HanNpPaBEHHOCTbIO Ha NpaBOBoOE
ocdopmMaeHne ToBapHoro obmMeHa, AN4 Yero, B CBOKO o4yepenb, HE0bX0AMMO 3aKpenaeHne
nmyuiectseHHon obocobneHHOCTU (NpaBa COOCTBEHHOCTN) €ro y4aCTHUKOB.

JINYHbIE HENMYLLLECTBEHHbIE OTHOLLUEHMNS JINLLIEHbI SKOHOMUYECKOr0o CoAep>XXaHU4, He
MMET NMYLLLECTBEHHOW NMPMPOoabl, He NoasiexxaT TOYHON AeHEeXHOW oueHKe. OTKPbIThIN
nepe4yeHb HeEMaTepuanbHbIX 6nar, 3aWwnLLaemMbliX Frpa>kKAaHCKMM NMpPaBoM, onpenesieH B
rn. 8 'K PO.

CocTaB rpa>XaaHCKO-NMpaBoOBbIX OTHOLUEHUN onpependaeTcd C oMo bo ABYyX OPUONKO-
TeXHN4YeCKnx npmnemMos.

1) nepeyncneHmnsa TUNNMYHbIX FrPa>K4aHCKO-NPaBOBbIX ABJIEHUN (MpaBOBOE MNOJIOXKEHNE
YY4aCTHMKOB rpa>kgaHckoro o6opoTta, 0CHOBaHNA BO3HUKHOBEHUS U MOPSAAOK
OCyLLEeCTB/eHNA NMpaBa COOBCTBEHHOCTU N APYrUX BELLHbIX NpaB, NpPaB Ha pe3y/bTaThl
WHTeNnNeKTyaslbHON AesATesNIbHOCTU U MPUpPaBHEHHbIE K HUM CpeacTBa
nHOnBMAYyanm3aunm (MHTENNEeKTYyasbHbIX MPaB), KOPNOpPaTUBHbIE OTHOLLEHWS,
0OroBopHbIE N NHble 0bs3aTeNbCTBA),

2) OTCbIJIKU K UHBbIM UMYLLLECTBEHHBLIM N HEMMYLLLECTBEHHBLIM OTHOLLUEHUSM, €CJIN OHWU
OCHOBaHbl Ha paBeHCTBE, aBTOHOMUWU BOJIN U UMYLLLECTBEHHOW CaMOCTOATESIbHOCTH
Y4aCTHUKOB. Tak, K HEMMYLLECTBEHHbLIM MOXXHO OTHECTU, Hanpumep, OTHOLLEHMS,
BO3HMKAlOLLME B CBA3UN C OXPAHOW M 3aLLMTON JINYHbIX HEMaTepuanbHbiX 6nar (cT. 150 TK
P®), a K UMyLLLECTBEHHbLIM — OTHOLWIEHNS U3 BUHAMKauun (cT. 301 MK PO®), KkoTopble
oba3aTenbCTBaMN He ABAAIOTCA, XOTHA B 3HAYUTENIbHOW CTENEHN CXOOHblI C HAMMW.

YKa3aHHble npueMbl MO3BOAIT KBAaNNPULNPOBATL T UM OTHOLLEHUA KaK rpa>KgaHCKo-
rnpaBoBble UM NHOW OTPacaeBoOn NPUHAJNEXHOCTN N, COOTBETCTBEHHO, NMPUMEHUTb
DOJIKHbIEe NpaBoBble HOpMbI. [py 3TOM cneanyeT MMeTb B BUAY, YTO pa3Hasa npupona
OTHOLUEHWW, COCTaBAALWMX NpeaMmeT TON NN NHOW OTpacsiK, 0O3Ha4YaeT HEBO3MOXXHOCTb
KOHKYPEHLM HOPM pa3HbiX OTpacien, a MMeLmecs HecooTBeTcTemsa byayT
CBMAOETEeNIbCTBOBATb 0 HEOOXOAMMOCTN N3MEHEHNS COOTBETCTBYIOLLErO
3aKoHoOaTenbCTBa. Hanpumep, HopMbl noan. 4 n. 1 ct. 575 'K P® o0 3anpeTe gapeHus
MeXOy KOMMep4YeCKnMKN opraHm3aumnamMm sKobbl BCTYyNatoT B KOHKYPEHLMIO C MPaBUoM
noan. 11 nm. 1 cT. 251 HK P® 06 ocBoboXXaeHUM Hanora Ha Nnpubbisib PUHaAHCOBOW
MOMOLLM MaTEPUHCKOWN KOMMNaHUM aovepHen. Ha nepsbin B3rnag 8 HK PO KocBeHHO
pa3peLleHo To, 4To npsamMo 3anpeweHo B K PO. OgHako KBanngunkaumsa Takoro



OTHOLWEHNA MOXET ObITb TOJIbKO FPpa)KAaHCKO-NMPaBoOBON (fapeHmne), 4TO UCKIIKOYaeT
npuMeHeHne HOpM PUHAHCOBOro NpaBa Kak npasa nyban4yHoro. Bmecte ¢ TeM A0OroBop o
hbMHaHCOBOW MOMOLLX MOXXET ObiTb CYA0M KBaMPULMPOBAH KaK HEMOUMEHOBAHHbIN
A0roBOp, HO rpakAaHCKO-NpaBoBas NpUpoaa TakKUX OTHOLLUEHUA OCTaeTCAa HEU3IMEHHOW
(cM., HanpuMmep, NnocTaHoBNeHKe Mpe3nanyma Beicwero ApbutpaxHoro Cyaga PO oT 4
nekabpsa 2012 r. Ne 8989/12).

Ha npakTuke BO3HUKAT TPYAHOCTU MO KBaJUPUKaLUN YaCTHOMPABOBbIX OTHOLLUEHNN
KaK rpa>XgaHCKNX, CEMENHbIX NN TPYOOBbIX B CUJTY X CXOOHOW NPaBOBOMN NPUPOabI.
Tak, HepeaKo CTOPOHbI rPa>K4aHCKO-MNPaBOBbLIM COrjlalleHnemM Uian AOBEePeHHOCTLIO
0POpPMANAIT PaKTUYECKN TPYLOBble OTHOLWEHUSA, YTO BeAEeT K YL eMJIEHMIO NpaB U
3aKOHHbIX NHTEPECOB rpa)KaaH B HaCTu NLWIEHNS CrieynasibHbIX FapaHTun,
npeayCcMoOTPEHHbIX TPYAOBbIM 3aKOHO4aTeNLCTBOM. Ha HE0BX0ANMMOCTb YCTaHOBIEHUS
oTpacneBon NMPUHALNEXHOCTN TaKUX OTHOLWEHNW YKa3biBaeT lNneHyMm BepxosHoro Cyaa
P®: npu ycTaHOBNIEHUM 3aKOHHOIO BJlajesibLia TPAHCNOPTHOMO CpencTBa Kak NCTOYHMKA
MOBbILLEHHOW OMNACHOCTW cnefyeT y4YnTbiBaTb, 4TO, eCc/inm B 0693aHHOCTM nnua, B
OTHOLUEHUN KOTOPOro opopmsieHa [OBEPEHHOCTb Ha NpPaBo yrnpaBieHUsa, BXOOAT NNLUb
0643aHHOCTW MO yrNpaB/IEHUIO TPAHCMOPTHLIM CPEACTBOM MO 3a4aHUI0 U B UHTepecax
Opyroro nnua, 3a BbINOJIHEHWE KOTOPbIX OH MoJly4YaeT BO3HarpakaeHume (Boantenbckue
yC/yru), Takas 0OBEPEeHHOCTb MOXET SABJIATbLCSA OOHUM U3 J0Ka3aTeNbCTB Mo geny,
noATBepP>X4AWMUM Han4me TPYLAOBbIX NN FPa>KAaHCKO-NPaBOBbIX OTHOLEHWW. B
Lensax 3awunTbl NnpaB rpaxxaaH B TK PO BHeceHa cT. 19, B KOTOpoONn, No cyTn,
yCTaHOBJ/I€Ha Npe3yMnuusa TpyaonpaBoBOW NMpUpoabl OTHOLEHU N0 HanMy (hn3n4eckoro
nvua: «HeycTtpaHuMble COMHEHUSA NP pacCMOTPEHUN CYy0M CMOPOB O NMPU3HAHUN
OTHOLUIEHWN, BO3HUKLINX HA OCHOBaHUN rpa)KAaHCKO-MpaBoBOro Aorosopa, TpyLOBbIMU
OTHOLUEHUAMMN TOJIKYIOTCA B NOJIb3Y Ha/IMYUA TPYLOBbIX OTHOLLUEHUW>.

CemMenHoe 3aKOHOOATeNbCTBO (B OT/INYME OT TPYAOBOIro) B 3HAYNTESIbHON CTENeHn
COCTOMUT M3 HOPM, OTCbIJTAIOLWMNX K FPaXXAaHCKOMY 3aKOHOAATENbCTBY: K
NMYLLLECTBEHHbIM N JINYHBbIM HEMMYLLLECTBEHHbIM OTHOLLUEHUAM MeXX4y YJieHaMu ceMbM,
He yperyampoBaHHbIM CEMENHbIM 3aKOHOLATENIbCTBOM, MPUMEHSAETCA rpa>kjaHcKoe
3aKOHOOaTesIbCTBO B TOM YaCTU, B KAKOMN He NMPOTUBOPEYNUT CYLLLEeCTBY CEMEeNHbIX
oTHoweHun (cT. 4 CK P®). OgHaKO HeT ACHOCTU B TOM, B 4eM COCTOUT 3TO CyLLEeCcTBO, B
pe3ysbTaTe HEeT eanHoobpas3usa B cynebHom npakTuke. Tak, 4OJIFr0Oe BPEMSA HEKOTOpPbLIE
CyAbl 0OMYyCKasN BO3MOXXHOCTb YMEHbLUEHNSA HEYCTOWNKW 3a HeyniaTy aJIMMeHToB (CT.
115 CK P®) Ha ocHoBaHuun cT. 333 K PD. Jluwb B 2012 r. BepxoBHbi Cyn PO ykasan,
4YTO aJIMMeHTHble obA3aTeNnbCTBa NpecnenyloT Uesb NpefocTaBNeHNsa cogepXXaHus
HY>XOAIOLWMUMCA YS1leHaM CEMbUW, KOTOPbIE ABMSAITCA TaKOBbIMU B CUJTy OOCTOATENLCTB,



MPM3HaBaeMbIX 3aKOHO4ATEeIbCTBOM COLMasIbHO YBaXMUTesIbHbIMU. COOTBETCTBEHHO,
0COBEHHOCTU aNMMEHTHbIX 0653aTEeNbLCTB UCKJIIOYAT BO3MOXXHOCTb NMPUMEHEHNS CT.
333 NK PO K BO3HUKatoWen B cooTBeTCcTBMMN C M. 2 CT. 115 CK PO OTBETCTBEHHOCTU
OOJDKHMKA 3@ UX HeHaanexallee ncnosiHeHmne. besycnoBHO, ceMenHble OTHOLLEHUS
OT/INYAKOTCA OT UHbIX YaCTHOMPAaBOBbLIX OTCYTCTBMEM 3KBUBAJIEHTHOCTMW.

3aKJiloueHue

Takum obpa3oMm, B npouecce npaBornpuMeHeHus rpaKaaHckme, TpyaoBble N CEMENHbIE
OTHOLWEHMA cnepyeT pa3rpaHnymeaTb. OToeneHme cCeMenHoro 1 TpynoBoro rnpasa oT
npaBa rpa>x4AaHCKoro Npon3owsno 06bLEKTUBHO B CMly HE06X0OMMOCTU Co3a4aHNSA
rapaHTUN 3aWnTbl cneumanbHbIX CyObekToB — pabOTHNKOB, HECOBEPLLUEHHONETHUX,
HY>XOaloWnXcsa poaCTBEHHMUKOB U T. N. IMEHHO Mo3TOMY MeTo[ NpaBOBOro
peryampoBaHnsa Kak B CEMENHOM, TakK 1 B TPYAOBOM MpaBe B OT/IN4ME OT npasa
rpPaXkK4aHCKOro — nNpemmyLecCTBEHHO UMMePaTUBHLIA. [TpUMeHEeHNEe XXe HOopM,
3aKpenJIeHHbIX B KOLEKCAaX NHOW OTPacseBON HarnpaB/IeHHOCTN, — JINLb NPUEM
IOPUANYECKON TEXHUKN (KaK B CT. 4 CK P®). BMecTe ¢ TeM 6a1M30CTb HYaCTHOMPaBOBbIX
OTHOLIEHMN cnocobCTBYET YHUPMUMKALMM NMPaBOBOro peryanposaHns 61n3kmx
OTHOLWIEeHNN (HanpuMep, CBA3aHHbIX C KOMMeHcaunen MopasbHOro Bpeaa B TPYLOBOM,
CEMENHOM, Fpa)KAaHCKOM Mnpase, yC0BUN AENCTBUTENbHOCTUN COENKMN,
3noynoTtpebneHns npaBom v T. 4.).

[pa’kQaHCKOe 3aKOHOAATeNbCTBO U €ro CMcTeMa NpeacTaBasatoT cobon KoMniekc
HOPMAaTUBHbLIX U NPABOBbLIX aKTOB, KOTOPbIE NMPU3BaHbl obecneymBaTb peryanpoBaHmne
NMPaBOOTHOLLEHUS. B ero cCTpyKTypy BXOOUT KOOEKC U hefepaibHble 3aK0HbI, KOTOpble
MPUHATHI B COOTBETCTBUN C HUM.

['pa>koaHCKoe 3aKoHo4aTeNnbCTBO PO npengycMmaTpmBaeT Haindme npovYnx akTos,
cogepXawmx rpakgaHckme HopMbl. K HAM, B HaCTHOCTW, CiefyeT OTHeCTU YKasbl
MNpe3nageHTa, NpaBUTE/IbCTBEHHbIE MOCTAaHOB/IEHUSA, MPUHMMaeEMble BO UCMOJIHEHME U Ha
OCHOBAHMM 3aKOHOB, aKTbl BELOMCTBEHHOIr0 xapakTepa (aKTbl NICMOJHUTENbHbIX U
henepabHbIX OPraHoOB).



