Mage nofpund or type unknown

TepMUH «HAUMOHANIbHOCTb», KakK U MHOrMe TepMuUHbl B 061aCTU MeXAyHapoaHOro
4aCTHOro npaBa, MPUMEHSAETCS K I0PMANYECKMM NMLAM YC/IOBHO, B MIHOM CMbIC/E, YEM OH
NpUMeHsieTCs K rpakgaHaM. Peyb naet 06 ycTaHOBJIEHUM NPUHAOIEIKHOCTU
IOPMANYECKOr0 INLIA K OnpeaesieHHOMY rocyaapcTBy. B MexxayHapoaHom npakTuke
HapsOy C onpenesieHNeM JIMYHOIrO 3aKOHa PUANYECKOro inLa roCy4apCTBEHHYHO
NPUHAANEXHOCTb LPUANYECKOr0 NLA («HAaLUMOHANbHOCTb») HEOOX0AUMO YCTAHOBUTb
ANnsi Toro, 4Tobbl 3HAaTb, KAKOE rocylapCTBO MOXXET 0Ka3blBaTb AMMIOMATUYECKYIO
3aWMNTY TAaKUM JIUL@M.

,D,OKTpI/IHOIZ MeXAyHapoOgHOro 4aCTHOro rnpaBa noaaBnAaroLLEero BonbWNHCTBA CTpaH
NMPM3HaHO, 4YTO rOpMnanyeckme Jnua Nogv4YnHATCA HauMOHaJIbHbIM 3aKOHaM, TO €CTb
3aKOHaM rocyfapcTB, K KOTOPbIM OHU MpUHagnexaT. Pa3ninyHble rocynapcTBa pellarT
3TOT BOIMPOC NMo-pasHOMYy, ornnpadcCb Ha cJieaytouime oCHOBHblIe KpUTeEpuUn onpeneysieHnA
HaUuUMOHaJIbHOCTWN rOpunan4eckKoro anua.

1. KpuTepuin nHkopnopauum. lcnonb3yeTcsl B CTPaHax aHrIoCakCOHCKOW CUCTEMbI
npaBa, Poccun, cTpaHax BOCTOYHOM EBponbl 1 Ap. B AaHHOM ciy4vae SIMYHbIA CTaTyT
onpeaensieTcs NpaBoM TOro rocyaapcTBa, rae Co34aHo PUANYECKOe NNLIO U
3aperucTpmpoBaHbl (MHKOPNOPMPOBAHLI) ero yypeanTesbHble JOKYMeHThl. MNpn 3ToM
(hakTopbl, UMEKLLNE OTHOLLIEHME K MECTY OCYLLLEeCTBNEHNS XO3ANCTBEHHOM
NeaTeNbHOCTU U yNpaBAeHUo IOPUANYECKMM INLOM, BO BHUMAHME He MPUHMUMatoTCS.

2. Kputepuin MeCToHaxoXaeHns opnan4eckmnx naul,. Ero 8 oCHOBHOM Npuaep>XXmnBaroTcs
CTpPaHbl KOHTUHEHTAaNbHOW cncTeMbl npasa (PP, ®paHyna, Asctpusd, LLsenuapna n ap.,
a Takxe lMonbla), JaHHbIN KpUTEepuin B 60SIbLLNHCTBE CBOEM O3HAYaeT, 4YTO
onpeneneHmne HaumoHasbHOCTUN IOPNONYECKOro inya CTaBUTCA B MPAMYIO 3aBUCMMOCTb
OT ero MecToHaxoXXAeHuns, yKa3zaHHOro B yctase n cBobogHo onpenensaemoro
ydypeanTtensmn. YCTaHOBJIEHNE JIMYHOIO 3aKOHa Ha OCHOBaHUN 3TOro Kputepus
AO0CTaTO4YHO yA0OHO, TaK Kak MecTo opuumnanbHOro npebbiBaHMA KOpnopawunum 1erko
npPOBEpPUTb WU, CsiefoBaTesIbHO, HE BO3HUKAET CJIOXKHOCTEN OTHOCUTESIbHO MOoJTyYeHNs
CBEeLEeHNI O ee NpaBo- N A4eecrnocobHOCTH.

3. Kpntepuin OCHOBHOIro MecTa AeATeNIbHOCTU opnanveckoro nmua. B gaHHoMm cnyvae
onpenensowmm ong yCTaHOBJIEHNS HAaUMNOHAIbHOCTU SABJISETCH MeCTO OCYyLLEeCTBJ/IEHNS
OPUOANYECKNM JINLLOM CBOEN OCHOBHOWN aeaTtenbHocTU. B MYl nog MecToM OCHOBHOW
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0edaTesibHOCTU NMOHNMaeTCAd CTpaHa, rge noCtoAHHO HaxoanTcd aaMMUHUCTPaUnA,
ohnumanbHO BeOoyTCAa fgesia npeanpuatTnsa, aoMUHUCTPATUBHBbIE LOKYMEHThI,
6yxranTepCKV|e KHUTN, NOCTOAHHO MPOBOOATCA rneperoBopbl C nNapTHeEPaMn U T. 0.

Cnepyet Npu3HaTb, YTO HN OAMH U3 CYLLECTBYIOLWNX KpUTepues onpeneneHuns
HaUuMOHaJIbHOCTU lOpunanydecKmnx Jimg He ABadaeTCcs 6GBYCJ'IOBHbIM.

CeroaHs Bce 60/bLUYO POJb B OnpeneneHnm HaumoHaabHOCTU IOPUOANYECKUX nunLl
nurpatoT cynebHole opranbl. NMpruyem B AaHHOM ciyvae cyaebHas npakTuKa Takxe
HepeOko npuberaeT K NCMONb30BaHUID HECKOJIbKUX KpUTEpMEB. DTO O3HAYaeT, 4TO B
OOHOM 1 TOM XK€ rocyapCTBe B 3aBUCUMOCTUN OT 06CTOATENLCTB MOXET NMPUMEHATLCA TO
OOVH, TO APYrOn NPUHLMAM.

OTCYTCTBME eINHbIX YETKUX KPpUTEPUEB onpeaeneHns HaunoHaIbHOCTU IOPUANYECKOro
NNLQA, a TakKXXe Halnyme HecoBnaaaoWmx KOJIM3NOHHbBIX MPUBSA30K B 3aKOHOAATENbLCTBE
Pa3/INYHbIX CTPaH, NOCBSLLEHHbIX 3TOMY Bornpocy, obycnosnnBaeT HeobXxo0ANMOCTb
YCTQHOBJIEHUS COrNlaCoOBaHHbIX MPUHLIUMOB ornpeaesieHns HauMoHaNbHOCTH
IOPUANYECKUX NNL, HA MeXXrocyaapCTBEHHOM ypoBHe. Kak npaBuio, 3To NPoOMCXoauT B
paMKax ABYCTOPOHHUX OOrOBOPOB O 3alNTE MHOCTPAHHbIX MHBECTULIMIA N TOPrOBbIX
NoroBopax.



