Mage nofpund or type unknown

BBEOEHWUE

OCHOBHOE cofep)XaHne MexxayHapoaHOro YaCTHOro NpaBa CBOAUTCS K BbIABNEHUIO U
NOMCKY NyTeMn, pellaowmx npobaemMbl CTOIKHOBEHMS NPABOBLIX CUCTEM. B
MEeXXIYHAapPO4HOM YaCTHOM MpaBe 3Ta «KOHKYPEHLNA», 0AHOBPEMEHHO MpeTeHaYoLWNX
Ha peryjnpoBaHne oOHUX U Tex e 06LeCcTBEHHbIX OTHOLLIEHWI, YCTPAHSAETCS r1aBHbIM
06pa3oM Npur NOMOLLN KOJIIM3NOHHbLIX HOPM.

Takum o6pa30M, KOMJIN3nd B MeXAYHapPOAHOM HYaCTHOM MNnpaBe — 3TO TaKasd MpaBoBaAf
CnTyauumsa, B KOTOpOI7I HYaCTHOrMpaBoBoe OTHOLUeHne BCcaeacremne Haandma B HEM
MHOCTPaAHHOI O 3J1eEMEeHTa rnoAgragaeT nona nencreune AOBYX NN bonee HayunoOHaNbHbIX
NMpaBOBbIX CUCTEM.

Llenb moen paboTbl - 3TO U3y4eHUe KOJIJIM3NOHHOW HOPMbI B MEXAYHAaPOAHOM YaCTHOM
rnpaBe, NOHATUA KOJIJIM3MOHHOW HOPMbI N €€ KacCcudukaumn.

1. MoHATME KONJIM3UOHHOIO NpaBa U KOMIJIN3UOHHOW HOPMbI

Hannymne MHOCTpaHHOIr o 3/1eMEeHTa B OTHOLWWEHUNN, PEFYJIMPYEMOM MEXAYHAPOO4HbIM
YaCTHbIM MPaBOM, NMOPOXKAAET ABJIEHNE, UMEHYEMOE «KOJIJIN3NEN» 3aKOHOB. “Konnnsng”
— CJI0BO, Npoucxogsuiee oT NaTUHCKOro «collisio», o3Havallee CTOIKHOBEHME. ITOT
TEPMUH ABNASAETCA YCNOBHbLIM. O KONMIN3MM 3aKOHOB roBOpAT 06pa3HO, roBOps TEM CaMbIM
0 HeobxoaMMoCTK BbibOpa NMpaBa MeXAy 3aKOHaMW pa3HbIX rocyaapcTB. KoM3noHHas
npobnema — npobnema BbibOpa NpaBa, NoANEXALLEr0 NPUMEHEHNID K TOMY AN UHOMY
MPaBOOTHOLLUEHWNIO, — TUMNKWYHA, NPEeXAe BCEro, A1 MexaAyHapo4HOro 4aCTHOro npasa.
Ecnun B Apyrmx oTpacnsax rnpasa BONPOChl KONJM3NN 3aKOHOB MMEKT BTOPOCTENEHHOE
3Ha4yeHune, To 34eCb MMEHHO KOMIM3NOHHaA npobsaiemMa n ee ycTpaHeHMe COCTaBAAOT
OCHOBHOE COoAep>XaHWe 3TOW NPaBOBOW OTPAC/IM, YTO OTPa3nJIOCb B TOM, YTO B psAae
CTPaH ee Ha3bIBaloT KOJIJIN3MOHHbLIM MPaBOM.

["pa>kaaHCKoOe NpaBo pa3HbIX rOCYyAapCTB OT/IMYaeTCsd, nogyac CyLweCcTBeHHO, Mo CBoeMy
coaepXXaHMo - OOHN U Te XXe BONMPOChI NMOo-pa3HOMY peLlatoTCA B NMpaBe pa3HbIX
rocyapcrTB. CnencrtBmem 3TOro N ABNSETCH KOJIIN3NA npaBa, 3aK/l04YaloLWadaACAa B TOM,
YTO O4HUM U TeM e PaKTNYeCKUM obcToaTenbCcTBaM MoXeT bbITb AaHa pa3nnyHaA
ropngnyeckasa oLleHKa.
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NTak, konnnsma npasa — 370 06BbEKTNBHO BO3HMKaAKOLLEE ABNEHME, KOTOpoe
nopoXxnaetcd osymMma npn4nHamm: Haim4mem MHOCTPAHHOI O 3JieMeHTa B Npa>XaHCKOM
npaBoBOM OTHOLWLEHUN N Pa3J/INYHbIM Ccodep>XaHneM rpa>KgaHCKoro rpaBa pa3HbIX
rocyaapcTts, C KOTOPbIMU 3TO MNMpaBoBOE OTHOLWLIEHNE CBA3aHO.

Heobxoanmon npennocbisIKON MPaBOBOro PeryjnmpoBaHns KoOaAmM3nn asnseTtcs solibop
rpa>kAaHCKOro npaBa TOro rocygapcTBa, KOTopoe byaeT KOMMEeTEeHTHO UxX
perynmpoBaTb. Bo BHyTpeHHEM NpaBe rocygapcTB eCTb 0Co0bble HOPMbl —
KOJIJIN3NOHHbIE, KOTOpPbIE CcoAep>XaT npaBuia Boibopa npasa: nam Te€M NN UHbIM
cnocoboM yKasbIBaloT, rpa>kAaHCKOe NpaBo Kakoro rocyaapcTea AO/HKHO ObITb
NPUMEHEHO A1 YperyJMpoBaHNA KOHKPETHOro rpa>KA4aHCKOro OTHOLLEHNS C
WHOCTpPaHHbIM 3N1eMeHTOM. Tak 4YTO nNpexxae 4Yem paccMaTpuBaTb NPobAeEMBI,
Kacalowmnecs OTHOLWEHWNIN, OCNIOXKHEHHbIX MHOCTPaHHbIM 3J1EMEHTOM, Heobxoanumo
PeWNTb KOJN3NIO NMPaBa N OTBETUTb Ha TaK Ha3biBAa€MbI KOJIJIN3NOHHbIA BOMPOC:
MpaBO Kakoro rocygapcTBa Hago NPUMEHUTb A1 pacCMOTPEHUSA NCKOBOro TpeboBaHus.

NHbIMM cnoBaMun B HauMOHasIbHOM MNpaBe rocygapcTBa, Ha TEpPUTOPUN KOTOPOro
paccMaTpuBaeTCs NMPaBOOTHOLLIEHNE, OC/IOXKHEHHOE NHOCTPAHHbLIM 3JIEMEHTOM,
Heobx04AMMO HaUTK TakKy HOpMY, KoTopas 6bl 1 060CHOBbLIBala OTBET Ha BO3HUKAIOLWLNNA
KOJUJIN3NOHHbIN BOMPOC. Takas HOpMa 1 Ha3blBaeTCA KOJIJIN3NOHHON HOPMOWN.
Mpenynpexnas, obpa3sHoO roBops, «CTOJIKHOBEHME» 3aKOHOB, KOJIJIN3MOHHbIE HOPMbI
peanunsyloT CBOe npefHasHavyeHne cBoeobpasHbIM MyTeM: OHU He persiaMeHTUpyoT
HenocpeACTBEHHO nNpaBa 1 0083aHHOCTN Y4aCTHUKOB OTHOLIEHW, KaK 3TO CBONCTBEHHO
MaTepuasibHO-NMPaBOBbIM NpeaArnucaHnaMm, a onpenensoT noasiexatliee npuMeHeHuo
npaso. JocTuraeTcsa 3TO C MOMOLLbIO 0603Ha4YaeMbIX B KOJIJIN3NOHHON HOPpMe OCHOBaHWUN
(NpU3HaKoOB, KpUTEpMeEB), MNO3BOJIAIOLLNX YCTAHOBUTb Haasiexxallee npaso.

2. Buabl KOJIJIN3UOHHbIX HOPM
2.1 Mo cnocoby Bbipa>keHuA BOJIM 3aKOHOAaTeNbCTBA

Mo cnocoby perynnpoBaHua B MexxayHapoaHOM YaCTHOM MpaBe pasnnyatoT
NMNepaTUBHbIE, ANCMNO3UTUBHbIE N aJIbTEPHATUBHbIE KOJIIN3MOHHbLIE HOPMBbI,

MMnepaTUBHbIE KOJIJIN3VNOHHbIE HOPMbI COAEep)XaT KaTeropnyeckme npeanncaHuns,
Kacatlowmecs Bbibopa nNpaBa, KOTopble HE MOryT 6bITb NU3MEHEHbI MO YCMOTPEHULO
CTOpPOH. B KavyecTBe npuMepa 34eCb MOXXHO NMPUBECTU NoJIoXKeHnd n. 4 cT. 156
CemenHoro kogekca PO «YcnoBus 3akao4eHnsa bpaka nmuom 6e3 rpa>kgaHCcTBa Ha
Tepputopumn Poccunckon ®epepaumnm onpenensoTca 3aKoOHOA4aTeIbCTBOM rocyAapcTBa,
B KOTOPOM 3TO JINL0 MMEET NOCTOSSHHOE MEeCTO XUTenbCTBa». O6beM nMnepaTUBHbLIX



KOJUTU3NOHHbBIX HOPM, KaK MPaBuJio, COCTAB/IAIOT NPAaBOBbie OTHOLLUEHUS He
0643aTeNIbCTBEHHOIr0 XapakTepa.

AMCNO3nTUBHbBIE KOJIJIN3NOHHbIE HOPMbI. YCTaHaB/MBatloT obLiee npasuio o Bbibope
NMPUMEHNMOro rnpasa, HO NpPY 3TOM NPenOoCTaB/AIT CTOPOHAM BO3MOXXHOCTb OTKa3aTbCA
OT Hero 1 3aMeHuUTb APYrnm. B oTan4ve oT MMNepaTUBHbIX, ANCMO3UTUBHbIE
KOJ1JIN3NOHHbIE HOPMbI NPENMYLLIECTBEHHO NMPUMEHSAIOTCA B chepe 0ba3aTeNbCTBEHHbIX
B3aVMIMOOTHOLUEHUW CTOPOH. NMpuMepoM NPaKTUYEeCKOro BOMJIOLWLEHNS ANCMO3UTUBHOW
HOPMbI B 3aKOHOA4AaTeIbCTBE Hallen CTPaHbl MOXKET CNYXXUTb CT. 1222 N'K PO, KoTopas
yCTaHaBJ/IMBAET, 4TO «K 0bA3aTenbCTBaM, BO3HMKAKOLWMM BCeancTeme HegobpocoBeCTHOM
KOHKYpPEeHL NN, NMPUMEHSEeTCA NMpaBo CTPaHbl, PbIHOK KOTOPON 3aTPOHYT TakKoW
KOHKYpPEHLUMEN, eCIN MHOE HEe BbITEKAET U3 3aKOHA WM CyLeCcTBa 3aKOHa».

AnbTepHaTUBHbIE (KYMYJIATUBHbIE) KOJIIN3NOHHbIE HOPMbl. OHU NpefycMaTpuBaoT
HEeCKOJIbKO NpasBua BbiIbOpa NPUMEHMMOro npasa nNo ogHoMy ob6bemy, orosapusas npu
3TOM, KaK Npasuo, onpenesieHHy nocienoBaTes/IbHOCTb UX UCMNOJSIb30BaHUA. Tak n.1.
CT. 1209 'K P® yka3blBaeT, 4TO «popMa COoeNKN NMoaYNHAETCSH NpaBy MecCTa ee
coBepweHusa. OgHako, caenka, cCoBepLUeHHas 3a rpaHuuen, He MoxXeT BblITb Npu3HaHa
HeoeNCTBUTesIbHOW BCeACcTBMe HecobntoaeHnsa popMel, ecnm cobnoaeHsl TpeboBaHMS
POCCUNCKOro rnpasa».

2.2 Mo cpopMme KONJIN3NOHHON NPUBA3ZKHU

C TOYKM 3peHNd 3TOro KpUTepusa B MeXXaAyHapoaHOM YaCTHOM MNpase pa3inyaloT
OBYCTOPOHHNE N OOHOCTOPOHHUNE KOJIJTM3NOHHbIE HOPMBbI.

O BYCTOPOHHME KOJIJIN3NOHHbIE HOPMbI - 3TO 0BbI4YHbLIN N Hanbonee pacnpPoCTPaHEHHbIN
WHCTPYMEHT yperyampoBaHnUsA KOJJIM3NOHHbIX BOMPOCOB. B faHHOM cily4yae B NMpuBA3Ke
He yKa3blBaeTCs NpaBO KOHKPETHOro rocygapcTBa, NnogJsexkaulee npumMeHeHuto, a
dhopmMynmnpyeTca obLwmnin NPUHLMN, NCMOSb3YS KOTOPbLIA MOXHO €ro onpeaennTsb.
Mo3ToMy NPMBA3KY OBYCTOPOHHEN KOJIJIN3NOHHOW HOPMbI eLle Ha3biBatloT «hopmynon
npukpenneHnsa». B kayecTBe NpnMepa 34eCb MOXKHO NPUBECTU, YTO «MPaBo
COBCTBEHHOCTN Ha UMYLLIECTBO ONpeaensaeTcs rno npaBy CTpPaHbl, rae 3ToO UMYLLECTBO
HaxoOuTCs».

IBYCTOPOHHUI XapaKTep 3TOW NPUBSA3KM COCTOUT B TOM, YTO MMYLLLIECTBO MOXXET
HaXOAMTbCA KakK B CTpaHe cyda, Tak U B UHOCTPAHHOM rocyaapctee. B naHHoOM HopMe,
TakuM 06pa3oM, MECTOHAXOXAEHME UMYLLECTBA ABASETCA 06bEKTUBHBLIM (hakKTOPOM, 1 B
3aBMCMMOCTW OT TOro, HAXOANTCS /I OHO Ha TeppuTopUM Poccnm nnm Ha TeppUTOpPUN
Apyroro rocynapcTea, NPMMEHNMbIM NpaBoM By aeT npaBo CTpaHbl Cyaa Uau



MHOCTPaHHOE Mpaso.

OAHOCTOPOHHMUE KOJIJIN3NOHHbIE HOPMbI. 340eCb B NPUBA3Ke NMPSAMO YKa3biBaeTCHA NpaBo
KOHKPEeTHOro rocyapcTsa, noasiexxatiee npumMmeHeHuto. Kak npasunio, 3To BCerga npaso
CTPaHbl MPOUCXOXAEHNSA COOTBETCTBYOLWEN KONJIM3MOHHOW HOPMbI. Hanpumep, n. 2CT.
1213 'K PO onpepenseT, 4TO «K AOroBOpPaM B OTHOLLEHMN HaXO0OAWNXCA Ha TeppuTopumn
P® 3eMesibHbIX Y4aCTKOB, Y4acTKOB Heap, 060cob1eHHbIX BOAHbLIX 00BEKTOB 1 MHOMO
HeOBVMXKMMOIro MMYLL,ECTBA NMPUMEHAETCS POCCUNCKOE npaBo». HeTpyaHO 3aMeTUTb, 4TO
B J@HHOM CJly4ae peryampoBaHue OTHOLWEHNI, onpenenseMbix 06beMoM KONNN3NOHHOMN
HOPMbI, XXeCTKO NMog4YNHEHO POCCUUCKOMY Mpasy.

Bo MHOrmMx cny4yasx B cuy cBoel HermbkocTn 0AHOCTOPOHHNE KONIJIU3MOHHbBIE HOPMbI HE
MOryT obecneynTb pelleHne NpakTU4ecKnx cutyaunn. 3Tot npoben B HEKOTOPbLIX
3apybexxKHbIX rocyfapcTBax yCTpaHAeTCa cygaMn, KOTopble B Npouecce pacCMoTpeHus
hesn nocpencTtBoM TOJIKOBaHUA OPMYJIUPYIOT U3 OAHOCTOPOHHUX KOJIJIM3UOHHBLIX HOPM
OBYCTOPOHHMeE.

2.3 Mo cTeneHn HOPMAaTUBHOW KOHKpeTU3auum

C [LaHHOW TOYKN 3PEHMNS BbIAENAIOT reHepasibHble U cybcmanapHble KOIM3NOHHbIE
HOPMBbl.

FeHepanbHbIe KOJIJIM3VMOHHbIE HOPMbI hOpPMUPYIOT Hanbonee obuiee npaBuao Bbibopa
npaea, NpefHa3Ha4YeHHoe ANS NPenMyLeCcTBEHHOIr0 MPMMeHeHNs. XapakTepHOoMn
0COBEHHOCTbIO CYOCUAMAPHBIX KOJIJIN3NOHHbLIX HOPM ABJISIETCS onpeneneHmne ogHoro
NN HECKONIbKMX NMpaBu Bbibopa NPMMEHMMOro npasa, TECHO CBA3aHHbIX C M1aBHbIM.
CybcnanapHas HoOpMa MCMNONb3yeTCcs Torga, Korga HopMma reHepaJsibHas No Kakon-nmbo
MPUYMHE He MOXeET bbITb MPUMEHEHA UJIN OKa3blBaeTCA HEAOCTAaTOYHON AN
YCTaHOBJ/IEHNA KOMMETEHTHOro NnpaBonopsaka.

B KayecTBe npumepa reHepaabHOW KONIN3INOHHOW HOPMbl MOXXHO npuBecTtmn n. 1 cT. 1210
'K PO, koTOpas yCTaHaBJ/IMBAET, YTO “CTOPOHbI AOroBopa MOryT Mpu 3aKJIl04EHUN
O0roBopa Wan B nocnegytouwem BbibpaTb NO cornawieHnio Mmexay cobon npaBo, KOTopoe
noaneXuT NPUMEHEHNIO K UX NpaBaM 1 00A3aHHOCTSM Mo 3TOMY A0rosopy. BeibpaHHoe
CTOPOHaMu NpPaBo NMPUMEHSAETCHA K BOSHUKHOBEHWIO U NpeKpaLleHuIo rnpasa
COBCTBEHHOCTU M NHbIX BELLHbIX MPaB Ha ABMXMUMOe nmyuecTBo 6e3 yuiepba npasa
TpeTbux nmuy”. B AaHHOM C/ly4Yae BO3MOXXHOCTb, MpeaocTaB/ieHHas CTOPOHaM no Bbibopy
npaBa, KoTopoe byneT onpenensaTb UX npasa U 06493aHHOCTN MO BHELWWHEIKOHOMUNYECKON
caenke, ABNAETCA rNaBHbIM KOJIJIM3NOHHbBIM MPaBUJIOM N MOOJIEXUT
npPenmMyLeCcTBEHHOMY NMPUMEHEHMUIO.



CtaTba 1211 TK PO chopmynupyeT cybcnanapHyto HopMy, KOTopas BCTyrnaeT B 4eNCTBUE
B CJlydae, Korga CTOPOHbl He A0roBOPU/INCL O NoAsiexallem rnpuMmeHeHuto npase. OHa
COAEPXUT Aaxke He OAHY, @ HECKOJIbKO cybcuanapHbiX HOPM, KOTOpble AeTaJu3npyrTcs
no obbemy. B COOTBETCTBUM C 3TOW CTaTbeN K NpaBaM 1 06893aHHOCTSAM CTOPOH MO
BHELUHE3KOHOMUMNYECKON caesiKe MoASIEXUT NPUMEHEHUIO 3aKOH CTPaHbl yY4pexxaeHus,
MeCTOXUNTeNIbCTBA NI OCHOBHOIO MecTa AesATes/IbHOCTU «aKTUBHOM» CTOPOHbI 40roBopa
— npopasua, HanMoaaTens, nuueH3napa.

BuiBOA,

NTaK, Mbl BbIACHWUAN, 4TO €CTb KOJIJIM3MOHHAsA HOpMa, U Kakne oHM BbiBatoT. TO
HEMpPOCTOW 3/IEMEHT, HO OYE€Hb BaXKHbIN OJ1 MeXAYHapOAHOro YaCTHOro npasa.
NaBHOE, YTO OT/INYAET KOJUIM3NOHHYIO HOPMY OT APYrUX PUOANYECKUX NpeanncaHumn,
COCTOMT B NMPEOAOJSIEHNN KOJIIM3UOHHOW NpobnemMbl NyTeM onpenenieHns npuMeHnMoro
npaBa, 4TO AOCTUraeTCsA C NOMOLbI 0603HAYEHHbIX B KOJIJIN3MOHHOW HOPME OCHOBaHUNM,
NO3BONSAOLLMX YCTAHOBUTb HagJsiexallee npaso. 13 aToro cnepyeT, 4TO NEpeoLLEeHNTb
POJIb KOJIIM3NOHHbLIX HOPM B CUCTEME MeXAYHapOAHOro YaCTHOro npaBa CJIOXKHO. DTO
OAWH U3 BaXXHENLIMX NHCTUTYTOB AaHHOW OTpac/u.



