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1. MoHATHEe M BUAblI UICTOYHUKOB MeXXAYHapoaoHOro
npasa

B Teopun npasa noj UCTOYHMKOM MpaBa NOHNUMAETCs (JOpMa, B KOTOPOW BbiparkaeTcs
topuandeckn obsisatenbHOE NPaBUJIO NOBEAEHUS N KOTOpPasa NPpUaaeT 3TOMY NpaBunay
Ka4yeCcTBO NPaBOBOW HOPMbI (HanpuMep, KOHCTUTYLUS, deaepasibHbll KOHCTUTYLMOHHbI
3aKOH, dhefepasibHblil 3aKOH, MOA3aKOHHbIE aKTbl, K KOTOPbIM OTHOCSTCS YKa3s,
NMOCTAHOBJIEHME UJIN PACTOPSIKEHNE KOMMNETEHTHOr0 opraHa rocyaapcTea, u T.4.).

Takmum 06pa3oM, NCTOYHNKAMM MeXXAYyHapOoA4HOro npaBa byayT cY4MTaTbCS Te (DOPMbI, B
KOTOPbIX Bblpa>keHbl NMpaBusia noBeaeHns cybbekToB MeXXaAyHapoAHbIX OTHOLLIEHUI 1
KOTOpble Co0bLLaloT 3TUM NpaBuiaM KayeCTBO MeXXAyHapoaAHO-NPaBOBOM HOPMbI.

TepMUH "MCTOYHUKN NpaBa" 0ObIYHO MPUHATO YNOoTPebnaTb B ABYX 3HAYEHUSAX -
MaTepuasibHOM U popMasibHOM. lNMoa MaTepurasbHbIMU NCTOYHUKAMMN MOHNMAKTCA
MaTepuasibHble YCN0BUSA XU3HN obLecTBa. PopMasibHble NCTOYHUKM NpaBa, bonee Bcero
MHTepecyloLme npaBoBenos, - 3TO Te POPMbl, B KOTOPbIX HaXOOAT CBOE Bblpa)keHue
HOPMbI NpaBa. ToNbKO (hopMasibHbIE NCTOYHUKK MpaBa ABASAIOTCS IOPULONYECKON
KaTeropuem n COCTaBNAT npeaMeT U3y4eHnsa iopnanyeckmnx Hayk, B TOM 4yucne
MeXXYHapo4HOro npasa.

NCTOYHUKN MeXYHapOAHOro NpaBa OT/INYAOTCSA OT MCTOYHMKOB HaLMOHAIbHOIO NpaBa
no crenywwmm napaMmeTpam.

Bo-nepBbIX, HOPMblI MEXAYHapPOAHOIr0 rMpaBa yCTaHaBAMBaOTCA ero cybbekTamm no
COrflaleHmnio Mexxay HUMU, BbipaxkaloweMy nx coriacoBaHHyo obulyto Boto. MosTomy
Takue cornaweHunsa n ABaAITCA NCTOYHNKaMN MeXAYyHAapo4HO-NPaBoBbiX HOPM. Takum
obpa3oM, NpPaBOTBOPYECTBO B MEXAYHapO4HOM MNpaBe OCyLeCTBAAETCA Mo
"ropnsoHTanun", T.e. Mexay paBHOMNpPaBHbIMU CybbeKkTamMun, B TO BpeMS Kak B
HauWOHaJIbHOM MpaBe NPUHAT "BepTUKaibHbIN" - CBEPXY BHU3 - MOPALOK
rnpaBoTBOpPYECTBa.
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Bo-BTOpPbIX, Cy6bEKTUBHOMY MpaBy NpeayCMOTPEHHbIX HOPMaMn MEXAYHApPOAHOro
npaBa CybbekTOB BCcerga NpoTUBOCTOAT opuanyeckne obsasatenscTea opyrmx
Cy6bEKTOB MeXAYHapoA4HOro npaea, B TO BpeMs Kak B HaLMOHaIbHOM npaBe rnogobHas
CUTyaL s BCTpeYaeTCsa He TaK YacTo.

B cBA3K € 3TUM 06 NCTOYHMKAX MeXOYHapoAHOro rnpasa BMNoJIHE 3aKOHOMEPHO FOBOPUTb
nmbo Kak 06 NCToYHMKax CybbeKTMBHbIX Npas, B0 Kak 06 NCTOYHUKAX PULANYECKUX
0653aTeNnbLCTB Cy6bbeKkTOB MeXAYHaPO4HbIX NMPaBOOTHOWEHWA. B 6onbLWNMHCTBE Cny4aes
npennoYTuTenbHee BeCTn peyb 06 o6a3aTenbCTBaxX, MOCKOJIbKY 00513aHHbIN CYyOBbEKT He
MOXeT UX He cobnofaTh, He HaBsiekas Ha cebsa HebnaronpusaTHbIE puandeckue
nocneacTBUA B BUAe MeXAYyHapoaHO-MPaBOBbIX CaHKUNI. CyObeKTUBHbIM e MpaBoM
yNpaBOMOYEHHbIN CyHBHLEKT MOXKET pacnops>KaTbCA MO CBOEMY YCMOTPEHMIO, KPOME
C/ly4aeB HaIM4YnUsa uMNepaTUBHOM HOPMbI.

OcHoBHasa npobnemMma NCTOYHUKOB MEXAYHAPOAHOr0 NpaBa 3akKJ/lo4aeTCsa B HEACHOCTU NX
rnepeyHs. MexxgyHapooHO-NMpaBoBble HOPMAaTUBHbIE OKYMEHTbLI HE coep)XaT
ncyepnbiBaoLEero nepeyvyHs NUCTOYHNKOB. MNMpubnnsnTenbHbin NepevyeHb NCTOYHUKOB,
KOTOPbIN HEKOTOPbLIMU YYEHBIMU NMPUHMMAETCA B Ka4eCTBe CNUCKa NCTOYHUKOB
MeXXOyHapoa4HOro npasa, cogepxutca B cT. 38 CtatyTa MexayHapogHoro cyga OOH,
KOTOopas rnacuT:

"Cyn, KoTopbih 0653aH pewaTb NnepefaHHble eMy Cropbl HA OCHOBAHUN
MeXOYyHapo4HOro npaea, NpUMeHseT:

a) MeXxayHapoaHble KOHBEHLWN, Kak oblime, Tak 1 cneuunalbHble, yCTaHaBAUBaoLWme
npaBuaa, onpeaeneHHo Npu3HaHHble CMOpPSLWMMKN FrocyaapcTBaMu;

b) MexxayHapoaHbIn 0bbl4al Kak AOKa3aTeNbCTBO BCeObLEen NpakTUKK, NPU3HAHHOW B
KavecTBe NpaBOBON HOPMbI;

c) obwime npuHUUNbI NpaBa, Npu3HaHHble LNBNJIN30BaHHLIM HaLlMAMW;

d) C oroBopkoW, yKka3saHHOWN B cTaTbe 59, cynebHblie peweHnsa n OKTpuHblI Hanbonee
KBaNMpUUMNPOBAHHbLIX CNeunanncToB no nybanyHomy npaBy pa3iIMYyHbIX HaUWn B
KayecTBe BCMOMOraTeNlbHOro cpeacTBa A5 onpeaesieHnsa NpaBoBbiX HOPM".

Mon obWwmnMy MexxayHapoaHbIMU KOHBEHLMAMKW MOHMMAOTCSA OOrOBOPbI, B KOTOPbIX
YYaCTBYIOT UAN MOrYyT y4aCTBOBaTb BCE rOCyAapCTBa M KOTOPbIe Ccoaep»XaT HOPMblI,
obs3aTenbHbIE A5 BCEro MexxayHapoaHoro coobuiecrtsa, T.e. HOpMbI 0bLLEero
MeXXJyHapoaHoro rnpaea. K cneuunanbHbIM OTHOCSATCS A0Or0BOPbI C OFrPaHUYEHHbIM



HYMCJIOM YHaCTHUKOB, OJ1d KOTOPbIX ob6s3aTesNIbHbl MONIOXKEHUSA 3TUX OOroBopoB.

MexxayHapoAHbiM 0bbl4aeM, COCTaBASAOLWMM HOPMY MeXOYHapOA4HOro rnpaBa, MOXeT
CTaTb Takoe NpaBwuio nosBefeHns cybbekToB MeXXOyHapOoA4HOro npaBa, KoTopoe
obpa3oBasioCch B pe3ysibTaTe NOBTOPSAOLLMXCA OAHOPOOHbIX OENCTBUNA U MPU3HAETCA B
KavyecTBe NpaBOBON HOPMbI.

MoBTOpeHMe AeNCTBUIA NpeanosiaraeT NPoao/IKUTENIbHOCTb NX COBEPLUEHMS.
Me)xayHapoaHoe npaBo He YyCTaHaB/IMBAET, 04HAKO, KAKOW MMEHHO BPEMEHHON OTPE30K
Heobxo4nMo UMeTb B BUAY A8 GopMUpoBaHms obbiyas.

PeweHns mexxayHapoAHbIX OpraHn3aumm, HeECMOTPSA Ha TO YTO OHU He YNOMUHAIOTCA B
cT. 38 CtaTyTa, MOryT CTaTb OTNPaBHbIM MOMEHTOM A1 obpa3oBaHnsa obblyas, B Cinyyae
€CJIN OHW BbIPaXkatoT COrJjlacoBaHHbIe NO3NLMNN FOCYyLAPCTB - B TEOPUN COrjlacoBaHHas
no3numsa rocyaapcTs No NOBoAY KOHKpeTHoM npobnembl Ha3sbiBaeTcs "state practice"
(nnwn "rocypapcTBeHHas npakTuka").

C BO3HMKHOBEHMEM NpaBuia noseaeHns npouecc obpasoBaHns obbiv4as He
3aBepliaeTcs. ToNbKO NPU3HaHMe rocygapCcTBaMn B Ka4ecTBe NpaBoBOM HOPMbI ("opinio
juris") npeBpalaeT TO WIN NHOE NMPaBWUIO NOBeAEHUS rocyaapcTB B 06bi4an. ObbiYHbIE
HOPMbI MO 06LWEMY NMPaBUy UMEIOT TaKylo »Xe IPUONYECKYo CUIY, YHTO N OOrOBOPHbLIE
HOPMbI.

KBanngukaums npasuia nosegeHns B kKayecTse 0bblHas ABNAETCA C/I0XKHbBIM NPOLLEeCCOM.
B oT/imyme oT [OroBOpHbIX HOPM, 0bbl4alk He ohopMaAeTCa KakuM-nmbo eANHbIM aKTOM B
NMMCbMeHHOM Buae. Mo3ToMy ONa yCTaHOBJIEHUS CyW,ecTBOBaHMA 0bbl4as NCMoOb3YyOTCA
BCMoMoraTeJsibHble CpefCcTBa, TakXe nepeyuncieHHsole B cT. 38 CtaTyTa
MexnayHapoaHoro cyna OOH: cynebHble pelleHns n 4OKTPUHbI Hanbosiee NpusHaHHbIX
cneymanncTos B 061acTn MexxayHapoAHOro npaBa pa3J/iIMdHbIX CTPaH, a TakXXe B Teopuu
B Ka4yecTBe LOMOJIHNTE/IbHbIX UCTOYHUKOB BblAE/IAIOT PeLleHNa MeXAyHapoaHbIX
opraHm3aumm n 04HOCTOPOHHME aKTbl N 0EeNCTBUA roCy0apCTB.

K cynebHbIM pelueHnsam, KoTopble ABJISIOTCA BCNOMOraTesibHbIM CPeACTBOM, OTHOCATCH
peweHna MexayHapoaHoro cyga OOH, apyrmux MexayHapoaHbIX cyaebHbIX n
apbuTpaxHbix opraHos. lNMepenaBas cnop B MexayHapoaHbin cyn OOH wnn gpyrue
MeXAyHapoaHble cyaebHble opraHbl, rocyfapcTBa HepeaKo NpPoCAT UX YCTAaHOBUTb
Hann4ne obbl4HOM HOPMBbI, 06a3aTesIbHON A1 CNOPSALLUX CTOPOH.

MexxayHaponHbii cyn OOH B cBoel NpakTUKE He OrpaHnyMBasiCa KOHCTaTaumen
cyllecTBoBaHUA obbl4aeB, OH AaBan UM bonee nanm MeHee YeTkme OpPMyMPoBKK. B



HEKOTOpPbIX Cly4asax cyaebHble pelweHns MoryT NooXXNTb Havyalo (GOPMUPOBAHMIO
06bI4YHON HOPMbI MEXAYHapPOAHOro npasa.

B XIX Beke TpyAbl BblOAOWMXCA Y4eHbIX B 06/1aCTV MeXXAyHapOAHOro npasa 4acTo
paccMaTpuBasUCh B KaYeCcTBe MCTOYHUKOB MeXXAYyHapoaHOro npasa. B HacToAwwee
BpeMa TakKxXe HeJslb3 UCKYaTb 3HaYeHne AOKTPUHbI MeXAyHapo4HOro rnpasa,
KOTOpas B HEKOTOPbLIX Cly4asiX CNoCcobCTBYyeT YACHEHUIO OTAENIbHbLIX MEXAYHapOoa4HO-
MpPaBoOBbIX MOJIOXKEHUN, @ TaKXXe MeXAyHapo4HO-NPaBOBbLIX NO3ULMW rocyaapcTB.,
OZlHAKO cnefyeT MOMHUTb O TOM, YTO [la)Ke CaMbl BblA4AOLWMNNCA TPYL YH4EHOr 0O He
MoXXeT 6bITb NpUHAT MexxayHapoaHbiM cyaomMm OOH B KayecTBe 0b6a3aTeIbHOIro
NCTOYHMKA.

BcnomoraTtenbHbIM CpeaACTBOM A5 OnpeaesieHns CylecTBOBaHNsS 0bblvas ABIAIOTCS
OOHOCTOPOHHME OEeNCTBUSA U aKTbl rocygapcTB. OHM MOryT BbICTYMNaTb Kak
AO0Ka3aTeNbCTBO NPU3HaAHWUA TOr0 UK MHOMO NMpaBuia NoBeaeHNs B KavyecTse obbivasn. K
TakKUM OAHOCTOPOHHUM AENCTBUSAM N aKTaM OTHOCATCSA BHYTPEHHME 3aKOHOA4ATEIbHbIE U
Apyrve HopMaTuMBHbIe aKTbl. MexxayHapoaHble cyaebHble opraHbl 418 NOATBEPXKAEHUNS
CyLLecTBOBaHMA 06bIYHOM HOPMbI HepeaKo npuberatT K CCbIJIKaM Ha HaUWOHaIbHOe
3akoHogaTenbCcTBO. OhurynanbHbie 3a8B/IEHUSA FNaB roCyaapCTB U NPaBUTENBLCTB,
ApYrnx npencraBuTenen, B TOM 4Yucse B MeXXAyHapOoAHbIX OpraHax, a TakXXe generaumnn
Ha MeXXAYHapOoAHbIX KOH(hbepeHUNAX TaKXe MOryT CNY>XUTb AOKa3aTesIbCTBOM
Cyw,ecTBoBaHMA 0ObIYHON HOPMbI, MOCKOJIbKY, PaBHO KaK N COBMECTHbIE 3asB/IEHNS
rocygapcTB (HanpuMep, KOMMIOHUKE MO UTOraM NeperoBopoB), COCTaBAAKT "opinio
juris".

YTo noHmMMaeTca B cT. 38 CtaTyTa MexayHapoaHoro cyga OOH noa "obwmmun
npUHUMNaMn npasa, NPU3HaHHLIMU LUBUIN3OBAHHBIMU HaUUaAMN", O CUX NOP HesCHo. B
Teopun MexxayHapoaHoro npasa 04HO3HA4YHOro OTBeTa Ha 3TOT BOMPOC HeT, O4HaKo
60NbLWNHCTBO OPUCTOB-MEXAYHAPOOHUKOB CKJIOHATCHA K TOMY, 4TO 3T0 "topnanyeckue
MaKCUMbI", U3BECTHbIE CO BpeMeH nMmnepatopa KOCcTnHuaHa, HanpuMep: "nocseaytoulas
HOpMa OTMeHsAeT npeabiaylyto”, "cneunasbHaa HopMa oTMeHsAeT obuyto", "HopmMa ¢
fbonblen PNONYeCcKon CUI0N OTMEHSAET HOPMY C MeHbLUen cunon”, "paBHbIN Hapg,
paBHbLIM BflIaCTV He nMeeT" N T.4.

Ipyrve yyeHble B KayecTBe 06X NPUHLMMAOB NpaBa, NPU3HAHHbIX LWBUIN30BAHHbLIMA
HaLUMSMUW, MPU3HAOT HE OCHOBHbIE MPUHLUIMbI MEXOYHAapPOAHOro NpaBa, a NPUHUUMbI
npaBa BoobLLe. YKa3aHHble MON0XXEeHNS ABNAKTCA MPUHLNNAMN NMOCTPOEHUS
MeXXOyHapo4HOro npaBa, OCHOBHbIMU NAEAMU, Ha KOTOpbIX Ba3npyeTcs
(PYHKLMOHMPOBaHNE KaK MeXAYyHapoaHO-NPaBOBON CUCTEMbI, TaK U MPaBOBbIX CUCTEM



OoTAeJ/IbHbIX TOCYy0apCTB.

Tak>Xe HEKOTOpble y4YeHble obpallatoT BHUMaHUE Ha POPMYIMPOBKY "LMBUIN30BaHHbIE
Hauun" N Ha3bIBAOT €e HEKOPPEKTHOM, MOCKOJIbKY N3 CyaebHON NPaKTUKN HE ACHbI
Kputepun "UnMBUIN30BAHHOCTIN".

B cooTBeTCcTBUK CO CT. 94 YcTaBa OOH 4yneHbl OpraHmnsaunm ob6543asincb BbINOJHATD
peweHnsa MexxayHapooHOro cyga no TomMy gesy, B KOTOPOM OHU ABJIAIOTCSA CTOpOHaMu. B
cilyqae Xe, ecqinm Kakas-nmbo CTopoHa He BbINOJIHUT 0653aTeNbCTBa, BO3JIOXKEHHOI0 Ha
Hee peweHueM Cyaa, Apyrasa CTopoHa MoxeT obpaTuTbca B CoBeT be3onacHocTy,
KOTOPbIN NPaBOMOY€eH, B YaCTHOCTU, PeWnNTb BONPOC O NPUHATUM Mep LA NnpuBefeHus
peLlleHnsa B UCNoJIHEHME.

HOKTpMHbI Hanbonee KBaNMOULMNPOBAHHbLIX CeLnanncToB B 061acTv NnpaBa MoryT
CNY>XXWUTb INLWb BCMOMOraTe/IbHbIMU CpeaCcTBaMm ANa onpeneneHns ToO4HOro
copep >XaHns No3nuUnin cybbekToB MeXXAyHapoaHOro NpaBa Nnpu NPUMEHEHUN U
TOJIKOBaHUN MeXXAYyHapOoAHO-NPaBOBbIX HOPM.

FocypgapcTBa U Apyrmve cybbekTbl MEXAYHAPOAHOro Npasa, coraacys CBOK BOJIO
OTHOCUTENIbHO MeXXAYyHapOoAHOro npaBuia NoBeaeHns, NPUHUMALOT pelleHne u o opme
BOMJIOLLIEHMS 3TOro NpaBuaa, T.e. 0 TOM UCTOYHUKE, B KOTOPOM HOpMa byneT
3achmkcupoBaHa. Mpu 3Tom rocyaapctea cBoboAHbl B Bbibope (hopMbl 3aKpensieHns
MeXXAyHapoA4HO-MPaBOBON HOPMbI.

B HacTosALee BpeMs, Kak 3TO OTMeYaeTCs B iInTepaType, B NMPakTUKe MexayHapoaHoro
obuweHns BbipaboTaHbl YeTbipe POPMbl MICTOYHUKOB MEXAYHAapPO4HOro npasa:
MeXXAYHapO4HbIN OOroBOP, MEXAYHAPOAHO-NPaBOBON 00blYa, aKThl MEXAYHAPOAHbIX
KOH(epeHUWN 1 COBELLAHWN, pe30sIiounn MexxayHapoaHbIX opraHusauni. 1sa
nocnenHnxX NCTOYHMKa HeKoTopble y4yeHble (Hanpumep WU.W. JlykallyK) Ha3biBalOT
"MexxayHapoaHbIM "MArkuM" npasom”, nog 4em nogpasymMmeBaeTcs OTCYTCTBME CBONCTBA
topnanyeckon obsa3aTeNIbHOCTH.

CtatyT MexayHapoaHoro cyga OOH B cT. 38 He ynoMuUHaeT 0 pe30J1iounax (peeHnsax)
MeXXAYHaPOLAHbIX OpraHn3aunn B CNUCKe NCTOYHMKOB MeXayHapoaHoro npaea. OgHako
Hago nMeTb B BUAY, 4To CTaTyT He aBnseTcqa obuenpaBoBbiM AOKYMEHTOM: OH HOCUT
PYHKLUMOHANbHbLIA XapaKTep, 3aKpenaseT co3gaHne MeXXrocygapCTBEHHOM0O MHCTUTYTA -
MexayHapogHoro cyga OOH n ycTaHaBnuBaeT npasunia, obs3aTesibHbie TONIbLKO A
3TOr0 MHCTUTYTA.



CornacHo yuypeauTesibHbIM JOKYMeHTaM (ycTaBaM) BONbLUMHCTBA
MeXXMNpaBuTesIbCTBEHHbIX OpraHn3aumnm nocnenHne UMerT NpaBo 3aKJ/YaTb
MeXXOyHapoOHble [OroBOPbl, @ TaKXe periaMmeHTUPoBaTb MeXXAyHapoaHble OTHOLEHNS
nocpeacTBOM CBOUX Pe30JIIOLUNA.

CornacHo obuiein Teopun npasa Nofa NPaBoBbIM aKTOM MOHMMaeTCcs 0popMIIEHHOE
COOTBETCTBYOLWMM 06pa3oM BHeLLHee BbipaXkeHne Boan cybbekToB npaBa. MpaBoBble
aKTbl pa3Hoobpa3Hbl U UTpatoT Pa3/INYHYIO POJb B MEXAYHAPOAHO-NPaBOBOM
peryampoBaHunu.

NMpaBoOBble aKTbl XapakKTepuUsyTca cneayownmMm Yyeptamu:
a) CIOBECHO-A0KYMeHTasibHOW hopMon;
0) BOsIEBbIM XapaKTepoM (PUKCMPYIOT BOJIO cybbekTa npaBa);

B) MOryT BbICTYMaTb B Ka4eCTBE UCTOYHUKOB HOPM MNpaBa, akTOB TOJIKOBaHWS MpaBa,
aKTOB NMPUMEHEHUNS NpaBa, akTOB peann3aumnmn npas n obs3aHHoOCTeNn CybbeKTOB NpaBa.

YTo KacaeTca NpaBoOBOM NPUPOAbLI U IOPUANYECKON CUJIbl PErslaMeHTOB MeXXAYHapOoaHbIX
opraHv3saumun, To 3TOT BOMNPOC OCTaeTCs ANCKYCCMOHHBIM N OTKPbITbIM. VI 1OroBOpbI, U
obbl4an OCHOBaHbl Ha COr1lacoBaHMKM BOJIb CO34ABLUNX UX YHYACTHUKOB MeXAYHapOOHbIX
OTHOLUEHMWN, a pernameHT npeacrasaseT cobon 0OAHOCTOPOHHUN aKT MeXAYHapoaHOMN
opraHmsaumnun, peryampyoLwmn, Kak npasuio, oUCUnnInHapHble BONPOCHI.

2. Me)XXnyHapoOHbIN O,0roBOpP KaK UCTOYHUK
MeXAYHapoAHOro npasa

BeHCKas KOHBEHUMNA O NpaBe MeXxAyHapoOHbIX AorosopoB 1969 r. onpegenseT Oorosop
KakK MexayHapoaHoe corsalleHne, 3ak/ilo4eHHoe Mexay rocygapcTteaMmm B MMCbMEHHON
opmMe n perynmpyemoe MexxayHapoaHbIM NpaBoM, HE3aBUCUMO OT TOro, COAEPXXNTCH
JIN TakKoe corjaweHne B O4HOM OOKYMEHTe, B ABYX UJIN HECKOJIbKUX CBA3AHHbIX Mexay
coboinn fOKyMeHTaxX, a TakXe He3aBMCUMO OT ero KOHKPeTHOro HauMeHOBaHUAS.

B HacTosLLee BpeMsi HOPMbl MeXXAYHaPOAHbIX 4OFrOBOPOB 3aHMMAlOT OCHOBHOE MEeCcTO B
MeXOyHapoO4HOM NpaBe B CUy onpeaeneHHbIX NPUYnNH, Cpean KOTOPbIX MOXXHO Ha3BaTb
cnenywouwme:



1) co3paHue 06bl4HbIX HOPM SBASETCS ONINTESNIbHbLIM npoLieccoM. NHor na BO3HMKAOT
3aTpyAHEeHNA B YCTAHOBJIEHNM TOYHOI0 coaep>XaHuns 06bl4HON HOpMbI. [Mpouecc
CO3[aHNA OOroBOPHOW HOPMbI HE TaKOW ANNTESNbHbINA, a BOJIN CYyOBHEKTOB
MEeXXYHapOoO4HOro npaBa nmMeT 6osiee BblpaXkKeHHbIN XapakTep;

2) npouenypa 3aKka4eHUsa 1 NCNOJIHEHNSA OOrOBOPOB AeTasibHO pa3paboTaHa u
onpepneneHa (KoHBeHUMN O NMpaBe MeXXAYyHapoaHbIX AorosopoB 1969 r. n 1986 r.);

3) noroBopHas hopMa npenocTasnseT 6osblue BO3MOXKHOCTEN A1 COr/lacoBaHUSA BOJb
cybbekToB, HeXXenn Kakas-nmbo gpyras.

3TN 1 gpyrue npuymnHel obycnosansaoT Bce 6osiee LUMPOKOE UCMOJIb30BaHNE
JIOrOBOPHOIO MpoLecca Co3aaHns MeXaAyHapoaHo-NpaBoBbiXx HOPM. Cy6beKThI
MEXXYHApPO4HOro NMpaBa y4MThIBAOT BaXKHENLLYIO POJib [OrOBOPOB B MeXAYHaPOAHbIX
OTHOLUEHUAX U NPU3HAIOT BO3pacTalllee 3Ha4YeHNe NOroBOPOB KaK NCTOYHMKA
MEeXXlYHapOo4HOro npaBa 1 CpeacTBa Pa3BUTUS MUPHOIrOo COTPYAHUYECTBa Mexay
rocyaapcTBaMu,

MexxayHapoaHble A0roBOpbl CNOCOBCTBYIOT Pa3BUTUIO MEXAYHapPOAHOIr O
COTpyAHMYeCcTBa COOTBETCTBUU C uenaMum Yctasa Opranmsaunmn ObbeanHeHHbIX Hauuvni,
KOTOpble onpefeneHbl B CT. 1 YCTaBa Kak:

1) nogaoep>xaHne MexxayHapoaHoro Mnupa u 6e30nacHOCTU U MPUHSATUA C 3TON Lesblo

3 PEKTUBHbIX KONIJIEKTUBHbLIX Mep A8 NPefoTBpaLLEeHNS N YCTPAaHEHUS YIPO3bl MUPY U
NnoAaBJIEHNsI aKTOB arpeccum nnm Apyrux HapyLeHuin mmpa n nposeaeHne MMpHbIMU
cpeAcTBaMu, B COrjlacum C NPUHLUMMNAMKU CNpaBeasiMBoOCTN U MeXXOyHapoaHOro npaea,
yNa>kUBaHUSA NN pa3peLLleHns MexxayHapoaHbIX CNOPOB UIN CUTYaLWA, KOTOPble MOryT
MPUBECTU K HApYLLUEHUNIO MUPA;

2) pa3BuUTME OPYKECTBEHHbIX OTHOLIEHNN MeXAy HaLUNUsSMNU Ha OCHOBE YBa)XkKeHUs
NPUHLUMMA paBHOMpPaBUa N camoonpeneneHns HapoaoB, a TakXXe NPUHATNE APYTrnx
COOTBETCTBYIOLWNX Mep OS5 yKpenaeHus BceobLiero Mmpa;

3) ocyllecTBJIEHME MEXAYHAPOAHOr0 COTPYAHNYECTBA B Pa3peLLUEHUN MEXAYHAPOAHbIX
Npo6s1eM 3KOHOMMYECKOro, COLMaNIbHOr0, KYyJIbTYPHOIr0 U F'YMaHUTApHOro XxapakTepa 1 B
NMOOLLPEHNN U PA3BUTUN YBA)KEHUSA K NPaBaM YeJIOBEKa U OCHOBHbLIM cBoboZaM Osis BCex,
6e3 pa3nmyns pachl, Noaa, A3blKa U penurunu.

MeXayHapo4HbIM A0OroBopaM TakK>Xe NMPUHaLANEeXXUT Ba>KHad poJib B 3aLMTe OCHOBHbIX
npas “ ceobop yenoseka, B obecrnevyeHnUn 3aKOHHbIX MHTEPECOB rocyaapcCcTB.



B HacToswwee BpeMsa Poccuinckaa depepaums aBnseTcs y4aCcTHULEN MPUMEPHO
OBagLaTU ThiCAY OENCTBYIOLWMNX MeXAYHAapOo4HbIX 4OroBOPOB. PaclumpeHmne 4OroBOPHbIX
cBsA3en Poccum ¢ gpyrumm ctpaHamum obycnoBmnsao HeobXoaAMMOCTb COBEPLLUEHCTBOBAHUSA
BHYTPUIroCyLapCTBEHHOIr0 3aKoHo4aTe/IbCTBaA, pPeriaMeHTUPYIoLLEero 3akso4yeHme et
MeXOYyHapoaHbIX A0roBopoB. OOHMM M3 Ba)KHENLLUNX aKTOB POCCUMNCKOIO
3aKoHopaTesIbCTBa B 3ToW obnactu aensetca GefepasibHbln 3aKOH "O MeXAYyHapO4HbIX
norosopax Poccumnckon depepaummn”. OH OCHOBaH Ha NoJsIoXXeHUAX KoHcTntyunmn PO
1993 r. 1 06bI4HBLIX HOPM OOrOBOPHOrO NMpaBa, KOANMPULNPOBAHHbLIX B BEHCKMX
KOHBEHLUMAX 0 NpaBe MeXxayHapoaHbliX AorosopoB (1969 r.) n o npaBe AOroBOpPOB Mexnay
rocyfapcTBaMn U MeXAYHapOAHbIMN OPraHn3aLnsaMn N MeXxLy MeXXOyHapooHbIMU
opraHm3saumamm (1986 r.).

B Teopun MexxayHapoa4HOro npaBa Ha3biBAlOT TPU CTaAUN MPUHATUA MeXXOYHAPOAHbIX
oba3aTenbCTB:

1) NnpnHATNE TEKCTa;
2) yCTaHOB/IEHNE ayTEHTUYHOCTHN, T.€. NOOJIMHHOCTUN TEKCTa;
3) cornacue Ha oba3aTenNbHOCTbL AOroBoOpa.

denepanbHbIM 3aKOHOAATENIbCTBOM POCCUM YCTaHOBMEHbI C/iefyiolle cnocobbl
Bblpa)keHMs cornacus Ha 0653aTeslbHOCTb A0roBopa:

1) patudukaums;
2) yTBEpPXOEHUE;
3) NpuHATUE;

4) npucoenguHeHue.

MoanucaHne Kak CTaausa 3akloyYeHns 4oroBopa Uan hopMa Bblipa)KeHUsa cornacus
Poccuiickon ®enepaumm Ha 0653aTeNbHOCTb AJ1S Hee MeXAyHapoaHOoro 4oroBopa uMeeT
MecTo B TOM C/lyvyae, ecv AOroBop npenycMaTpuBaeT ero. Takxe noanncaHne MoxeT
6bITb OFOBOPEHO B [OrOBOPEHHOCTU Poccuiickon degepaunm n Apyrmux y4acTBYOLWNX B
neperoBopax rocynapcTB.

MoanuncaHmne MoXeT bbiTb, Kak 3TO OTMeYaeTCs B Teopmnm, oOKoH4aTeJiIbHbIM U
npenoBapuTesibHbIM. 3a OKOHYaTeJIbHbIM NoANMUCaHUEM, eC/ZIN OHO He O3Ha4aeT
BCTYyrJieHne goroBopa B CUJy, CJIEAYET aKT yTBEPXAEHNA OOIOBOpPa. B Ka4yecTBe



npenBapuTeIbHOro NoAgnucaHns obbi4HO NCMOJL3YIOT NapadupoBaHne, T.e. NognucaHne
TeKCTa MHMUMaNamMm Tex NnpeacTaBmuTesNien, KOTopble ero HermnocpeacTBeHHO
pa3pabaTbiBanu. MNocne napapmpoBaHns B TEKCT MEXAYHAPOOHOr0 A40roBopa
3anpeLleHo BHOCUTb Kakne-nmbo nsmeHeHus. 3a napadupoBaHneM cieayeTt ob6bl4HO
OKOH4YaTesibHoe noanucaHue. MapagupoBaHne MoXXeT BbITh NpeBpaLLeHOo B
OKOHYaTesIbHOe NMoANMMCaHne B COOTBETCTBUM C PelleHneM NPaBUTEeNbCTB Y4aCTBYIOLLMX
rocynapcTB.

Moa "3akn4yeHneM" MmexxayHapoaHoro gorosopa 06bIYHO MOHMMAOT MPOLLECC NPUHATUS
00roBopa, T.e. OKOHYaTesIbHYI0 CTaguto ero 3akadeHud. "lMoaHomMo4Yna" Ha 3akn4YeHne
MeXXAYHapOo4HOro AoroBopa NpencTasnatoT cobon odnymnanbHbll OKYMEHT, KOTOPbIM
roCyAapCTBEHHbIN OpraH nam A0/KHOCTHOE INLLO0, MMEloLLLee Ha 3TO Npaso,
YyNOJIHOMOYMBAET onpenesieHHoe NMNLO0 WK JINL, COBEPLUNTL T€ UM NHbIe OeNCTBUSA NO
3aKJII04eHN0 A0orosopa:

1) BegeHue neperoBopos;
2) NpUHATUE TeKCTa OOroBopa WM yCTaHOBJIEHME ero ayTEHTUYHOCTM;

3) Bblpa)keHue cornacus Poccuiickon ®egepaumm Ha 0653aTesIbHOCTb AN Hee
JlOroBopa;

4) coBeplUeHne noboro Apyroro akTa, OTHOCSLLErocs K 40roBopy.

NHorpa rocynapCTBO MOXET He yCTpauBaTb OTAEesIbHOE MOJIoXKEeHMe N0roBopa, XoTs B
LesioM OOroBop fABSAETCA npuemMnembiM. [1na ncnpasneHna gaHHOW cuTyauum
CyLLecTBYyeT OroBopKa Kak 04HOCTOPOHHee 3asB/ieHne, caeslaHHOoe NMpu NoANNCcaHnm,
paTuuKaunm, yTeepXX4eHun, NpuHATUN SOroBopa NN NPUCOeaNHEHUN K HeEMY,
nocpencTBOM KOTOPOIro Bblpa>kaeTCA XeJlaHne UCKYUTb WIN N3MEeHUTb lopuanvyeckoe
hencTBune onpenesieHHbIX NoJIOXKEHUN [OroBopa B X NpUMeHeHUn K Poccumnckon
depepauyunn.

B cootBeTcTBUMK C M. "K" cT. 71 KOHCTUTYUUn PO B BegeHnn denepaumm Haxogatcs
MeXayHapoaHble gorosopbl. Poccnnckaa degepaumnsa Kak CyBepeHHoe rocygapcTseo
obnapaeT abconoTHOM NPaBoCYydbEKTHOCTLID. OHa MOXXEeT 3aKJlo4aTb MeXAyHapoaHble
N MeXroCcyaapCTBEHHbIE AOMOBOPbLI N COrnalleHns, y4acTBoBaTb B paboTe
MeXOYHapOoOHbIX OpraHmM3aunin, B CMCTeMax KOJIIEKTUBHOW 6e3onacHoCTH, B
YHUBEPCaJIbHbIX N PpermoHasibHbIX FOCYy4AapPCTBEHHbLIX N MEXIoCy0apCTBEHHbIX
opraHm3saumax. byayym cyBepeHHbIM rocyaapcTeoM, Poccunckas ®epgepauynsa obnagaet
NCKJIIOYNTENIbHBLIM NPaBOM 06BbABAATL BOMHY U 3aK04aTb MUP.



Mem,uyHapop,Hble OOroBopbl 3aKJ/IIO4HaAlOTCA Ha Pa3HbIX YPOBHAX, B CBA3U C HEM BblAENAIOT
cnegywumne snabl MeXXayHapoaHbIX 0OMrOBOPOB:

1) mexrocygapcTBeHHbIe (00roBOpPbLI BbICLLEro YPOBHSA, 3aKJll04aeMble OT UMEHN
Poccuimnckonm depepaumnn);

2) MexXnpaBnTeNbCTBEHHbIE (3aKl04aeMble OT UMeHN MNpaBuUTeNbLCTBA);
3) Me)xBe4OoMCTBEHHbIE (A40roBOpbI, 3aK/l04aeMble Ha YPOBHE BEAOMCTB).

B Teopun BbIOeNAOT TakXxe cneayolmne Buabl MexxayHapoaHbIX 4oroBopos. Mo Kpyry
Y4aCTHUKOB O0roBOpPbI MOoApPa3aeainTCca Ha ABYCTOPOHHME N MHOTOCTOPOHHME.
[OBYCTOPOHHMMU ABNAIOTCHA OOMOBOPbI, B KOTOPbLIX Y4aCTBYIOT ABa rocygapcTBaa.
[OBYCTOPOHHUMUN MOTrYT BbITb N TakKMe OOroBopbl, Korga ¢ O4HOW CTOPOHbI BbICTYNaeT
O[HO roCcyaapcTBO, a C APYron - HECKOJIbKO. K MHOMrOCTOPOHHUM A0OroBOpaM OTHOCATCS
YHuUBepcasibHble (0buwimre) 4oroBopsbl, paccYMTaHHbIE Ha y4acTne BCeX rocynapcTB, U
00roBopbl C OrpaHUYeHHbIM YNC/IOM YH4aCTHUKOB.

[loroBopbl MOTryT 6bITb OTKPbLITbIMU U 3aKPbITbIMU. K OTKPbITbIM OTHOCATCS Takue
[OroBOpbl, y4aCTHUKaMM KOTOpPbIX MOryT 6bITb Nitobble rocyiapcTBa, HE3aBMCUMO OT
TOro, UMEETCH UM HET cornacme ApYrux y4aCcTBYIOLWMX B HAX FOCYAApPCTB. 3aKpbITbIMU
SABNAOTCA OOrOBOPbI, MPUCOEANHEHME K KOTOPbIM CTaBUTCS B 3aBUCUMMOCTb OT corjiacus
NX YY4aCTHUMKOB. 1o 06beKTaM perynmpoBaHuUs 4OroBopbl MOryT NOApPa3nenaTbCs Ha
NOSINTUYECKME, SIKOHOMMYECKME, HaYHYHO-TEXHNYECKNE U T. 4.

Bce BblWenepe4vncaeHHble OroBopbl ABASAIOTCA OrOBOpaMn rocyiapcTBa B LLeJIoM, U
WMEHHO OHO HeceT OTBETCTBEHHOCTb 3a MX BbiNosHeHMe. CnenoBaTesibHO, LOrOBOPLI
pa3HbIX BUOOB B COOTBETCTBUM C MeXAYHapOoAHbIM npaBoM obsiafatoT paBHOMN
opNanNy4ecKom CUIon.

3. OObIYan KaK UCTOYHUK MeXAYHapoaHOro npasa

MexayHapoaHbih obbldan B cT. 38 CtaTyTa MexayHapoaHoro cyna OOH onpeneneH Kak
"NOKa3aTeNbCTBO BCeobulen NpakTUKM, NMPM3HaAHHON B Ka4eCcTBe NpaBOBON HOPMbI".
BeHckasa KoHBeHUMA 1969 r. noaTBep>XO4aeT, 4TO HOPMbl MEXAYHAaPOAHOro 0bbIYHOMO
rnpaBa Mo-rnpexxHemy peryavnpyoT Ba>KHeNLne BONpoChl MeXAYHAPOAHbIX OTHOLWEHUA. B
npeambyne ®epepasbHOro 3akoHa oT 15 uionsa 1995 r. "O mexxayHapoaHbIX AOroBopax
Poccuinckonm depnepaunn nogyepkmBaeTcs, 4To Poccunckaa degepauns, BbiCcTynas 3a
HeyKOCHUTenbHoe cobnogeHne Kak OroBOPHbIX, TakK U 0Obl4HbIX HOPM, NOATBEPXAAET



CBOIO NMPUBEP)XEHHOCTb OCHOBOMOJ1AraloLWeMy NPUHLUNY MeXXAyHapoA4HOro npasa -
NpUHUMNY 006POCOBECTHOIO BbIMOJIHEHUSA MeXAYHapPOAHbIX 06a3aTeNnbCTB.

NTak, obblYHasa HOpMa MeXAyHapoaHOro npaBa npeactaBnseT cobomn
obuieobsizaTeNbHOE NPaBUJIO NOBEAEHMS, Bblpa)KatoLLeecsi B 0AHOPOAHbIX AEeNCTBUSX, 3a
KOTOPbIMU CyObeKTblI MeXXAYHAaPOAHOIro NpaBa NPU3HaT PUANYecKyto 06583aTeNbHOCTb
MEeXXIYHapOo4HO-NMPaBOBON HOPMBbI.

Ob6bl4an CKknaabiBaeTCsA B Te4eHne 4OCTAaTOYHO AJIMTESIbHOrO BPEMEHU 13
MOBTOPSAIOLWNXCA OENCTBUN (aKTOB) Cy6bEKTOB MeXAYHAapPOAHbIX MPaBOOTHOLWEHNN. B
KayecTBe XpPeCTOMaTUNHbIX NPUMEpPOB 0ObI4YHbIX HOPM 0ObIYHO NPUBOAAT: onpeaeneHmne
BbICOTHOW rpaHuLbl FOCYy0AapCTBEHHOIO CyBepeHuTeTa U, COOTBETCTBEHHO, rpaHunL,
rocyaapCTBEHHOW TeppuTopmmn Ha BbicoTe 100 KM OT MOBEPXHOCTU 3eM/IK; NPaBo
becnpenaTCTBEHHOrO NpoJlieTa KOCMMYECKUX Kopabaen npu B3neTe U Nocaake yepes
BO34YLIHOE NPOCTPAHCTBO MHOCTPAHHOIO rocygapcTBa v Ap. bonblioe 4ncno obbiYHbIX
HOPM coep>XaT UHCTUTYTbI MPU3HAHUA N NMpaBonpeemMcTBa rocygapcTs v NMPaBUTENbCTB,
MeXXYHapoLHOe SKOHOMUYeCcKoe npaso, a ryMaHUTapHoe npaso B rnepuos
BOOPY>XEHHbIX KOHPJIMKTOB YaCcTO MMEHYIOT "3aKOHaMun N 0bbl4asgsMn BONHbI".

Mono6bHO NOroBOPHbLIM MeXAYHAPOAHO-MPAaBOBLIM HOPMaM, 00bl4HbIE HOPMBbI
MeXXZyHapoAHoro npasa obpa3yloTcs B ABa 3Tana:

1) cornacoBaHue npaBuia NoBeAeHUS U

2) NnpuaaHne coraacoBaHHOMY MNpaBuy NOBEAEHUS IOPUONYECKON CUJTbI MEXAYHAPOAHO-
NMpPaBOBOM HOPMBbI.

Kak y>e oTMe4anocb, obbl4an cKnagblBaeTCs B Te4eHne 4JIMTesIbHOro oTpeska
BpeMeHU, XoTH 3To TpeboBaHMe He HalJI0 3aKpenseHns B cyaebHon npakTuke
MexayHapogHoro cyga OOH. Camo no cebe pantenbHoe NOBTOPEHME OOHUX U TeX XKe
ODENCTBMIN He CO34aeT eLle MeXXAyHapoaHoro obbi4as, MO3TOMY Takon NpU3HaK, Kak
NPOOO/HKUTESIbHOCTb CyLLeCTBOBAHWSA Npasu/ia NoBeaeHUs, He MOXKET CNYXUTb
rnaBHbIM O0OKa3aTeNIbCTBOM CyLLeCTBOBaHUSA obblvas.

He 3aBUCUT Hann4me obbl4asa 1 OT KOJIMYECTBa NPU3HAOLWNX ero rocyaapcTB:
IOPUANYECKN BOIM FrOCYAAapPCTB PaBHO3HAYHbI. [103TOMY B TeOpUM NPOBOAAT pa3anydne
MeXay YHUBepCasibHbIMU (MPM3HaBaeMbIMn BObLLUMHCTBOM Cy6bEKTOB
MeXOYHapOoAHOro rnpaBa) u JIOKaJbHbIMU (MPU3HaBaeMbIMN ABYMS UJIN HECKOJIbKUMN
cybbekTamun) obblyasgsmu.



MpUHATME TOro UM MHOrO NpaBunaa B Ka4ecTBe 00bIYHON HOPMbl 3aBUCUT OT CyObEeKTOB
MeXAYHapOo4HOro rnpaBa U MOXET Bblpa>aTbCA B pa3/IMYHbIX hopMax (lopuanyecku
3HaYMMble OENCTBMNA OPraHoB rocyaapcTBa, opuumanbHble 3asasaeHuns). NMpy a3Tom
npu3HaHMe npasuia nosegeHns 0b6bIYHON HOPMOM MOXXET NPOMU3BOAUTLCHA KaK NyTeM
AKTUBHbIX OENCTBUIN, TaK N NyTEM BO34epP>XXaHUA OT AencTBun. OTCYyTCTBME BO3ParKEHUN
rocynapcTB NPOTUB KaKUX-NnMbo AencTBun cybbeKToB MeXXAyHapoLHOro rnpaBa Takxe
MOXeT CBUOEeTeNbCTBOBATb O MPU3HAHUM UX MPABOMEPHOCTU U MPU3HAHNN B HEKOTOPbIX
Clydasax 3a HAMU CUbl MeXAYHapOoO4HO-MPaBOBON HOPMBbI.

OT MeXAyHapoAHO-NMpaBoBoro obbivas cnenyeT oTAnYaTh 06bikHOBEHME. OHO
npeacTasssieT cobon nNpaBuao nopeaeHNs CybbLeKToB MeXAYHAPOAHbIX
NPaBOOTHOLLEHWUI, He obnafatollee Ka4ecTBOM opuandeckorn obs3aTenbHOCTU. NHbIMK
cnioBamMu, 0b6bIKHOBEHME HE NPU3HAETCS MUPOBbLIM COOBLLECTBOM B Ka4eCTBE HOPMbI
MeXXAyHapoAHoro npasa. No3ToMy HapylweHne obbl4as paccMaTpmBaeTCs CybbekTamum
MEeXXAYHapo4HOro npaBa Kak NpaBoHapyLUeHWe, HapyLleHne xe 06bIKHOBEHUS
paccMaTpUBaETCSA KakK HeOpy>XeCTBEHHbIN akT, cflefoBaTesibHO, CaHKUMen 3a
HapyLlleHne 06bIKHOBEHUSI MOXXET BbICTYNUTb PeTOpCUs.

Ob6bI4YHBbIMN HOPMaMK MOTYT MpU onpenesieHHbIX YC/I0BUAX CTaTb HOPMbl pe30J1toUnia
MeXXOYHapoOHbIX opraHm3auuin. Tak, Hanpumep, n. 14 CtaHOapTHbLIX NPaBuII
obecrneyeHmnsa paBHbIX BO3MOXXHOCTEN ANs MHBannaoB (Pesonouns NeHepanbHoOM
Accambnen OOH ot 20 pgekabpsa 1993 r.) rnacuT: "XoTa HacTosAwwme MNMpaBuna He
ABNAIOTCA 06A3aTeNIbHbIMWU, OHWM MOTYT CTaTb HOPMaMU MeXAYHapPOAHOro 06bI4HOIroO
npasa, Korga oHn 6yayT NpuUMeHATbCHA 60NbLUMM YXUCOM FrOCYyAAPCTB, Bblpa3uBLUNX
»XenaHue cobngaTtb MexayHapogHoe rnpaso”.

HeobxoanmMo TakXXe y4nuTbiBaTb, YTO Cpean NCTOYHMKOB MeXXAYHapOA4HOro npaBa He
yCTaHOBJIEHA Mepapxmyeckas CTPyKTypa HOpPM; 0BbiYHbIE HOPMbl UMEIOT TaKYHo Xe
OpPNONYECKY0 CUY, KaK N OroBOPHbIe. 3HAaYNTEIbHOE YNC0 OEeNCTBYOWNX CEroaHs
NOroBOPHbLIX HOPM NpencTaBnseT cobon NpoBepeHHbie BPEMEHEM KOONDULIMPOBAHHbIE
obblvan.

4. Hble UCTOYHUKU MEeXAYHaApPOAHOro npasa

MOCKONbKY, KakK y>Xe rOBOPUSIOCh, B MEXOYHAPOAHOM MNpaBe HE COOEPKNTCS
NcYepnbiBaoLWEro nepeyHs NCTOYHNKOB, CyObeKTbl MeXAyHapoaHOro npasa
CaMOCTOATENbHO PeLlaloT BOMPOC HE TOJIbKO O COAEP)XXAaHUW COrslacyeMbiX UMW MpaBu
noeefieHns (MeXxayHapoOHO-MPaBoOBbIX HOPM), HO U O TOM, B KaKyto popmy



corJlacoBaHHbl€E MU HOPMbI 6y,[l,yT BOIMJ1OLLEeHbl, B KAKOM UCTOYHUKE 3a(pI/IKCVIpOBaHbI.

[MoMMMo TpaAULMOHHBLIX OOroBopa u obblyasa B HacTosLee BpeMsa B MeXXOYHapPOoAdHbIX
OTHOLUEHUNAX aKTUBHO UCIMNOJIb3YETCHA TaKON UCTOYHUK MeXAyHapoadHOro rnpasa, Kak
3aKJIIO4YNTEJIbHbIE aKTbl MEXAYHaAPOOAHbIX KOH(DepeHLI,I/IIZ N CoBeLLaHnN.

Hy>XHO CKa3aTb, YTO AaJIEKO He BCE 3aKJII0YNTESIbHbIE aKTbl KOHEpeHUUn coaepxaT
MeXXAYHapOoa4HO-NPaBOBbIE HOPMbI U, COOTBETCTBEHHO, SABIAIOTCA MCTOYHUKAMU
MeXXAYHapo4HOro npasa. MHorga B MeXayHapoOHbl AOKYMEHT BKJIlOHaETCS
OKOHYaTeNbHbIN BapMaHT TeKCTa AOoroBopa, paspaboTaHHOro Ha 3Ton KoHdepeHuun. B
3TOM CJlyqae UCTOYHUKOM ByaeT cHMTaTbCA HE CaM aKT KOH(EPEHLMW, @ BKJIIOYEHHbIN B
Hero OOroBop, Nocse TOoro Kak rocygapcteamm byaeTt naHo corjacme Ha ero
topnanyeckyto o0ba3aTenbHOCTb. BKAOYeHME Xe TeKCTa A0roBopa B 3aK/IIOYNTENbHbIN
aKT COBellaHnNs B JaHHOM ciyYae npeacTtasndeT cobon oanH U3 cnocoboB yCTaHOBIEHUSA
NOAJIMHHOCTU TeKCTa (ayTEHTUYHOCTKN) AOroBopa.

B KayecTBe NCTOYHMKOB MeXXAyHapOo4HOro npasa cjefyeT pacCMaTpuBaThb ULWb Te
aKTbl KOH(PEPEHL NN U COBELLAHNIN, B KOTOPbIX 3aUKCUPOBaHbI MeXAyHapoaHOo-
npaBoBble HOPMbI. B nx yncne, Hanpumep, [oKymMeHTbl CoBellaHnsa no 6e3onacHOCTN n
coTpyaHudecTtBy B EBpone (CBCE): 3akntounTtenbHbi akT 1975 r., CTOKrosibMCKUi
NTorosbin nokymMeHT 1986 r., BeHckuin NTorosbin fokymMeHT 1989 r., JOKyMeHT
KoneHrareHckoro cosewwaHna 1990 r., Mapuxckaa xaptua oaa Hoson Esponbl 1990 r.,
okymMeHT MOCKOBCKOro coseltaHunsa 1991 r. n ap.

FOpnonyeckasa npupoaa 3TUX LOKYMEHTOB c/ieyoLwasn: OHN coaep XaT npasuna
noeBefeHuns cybbekToB MeXXAyHapoa4HOro npaBa, umMetowmne obwmin xapakrtep. Tak,
3aknountenbHblin akT CBCE pa3Bu nosioXXeHNa OCHOBHbIX MPUHLUIMOB
MeXXOyHapo4HOro npasa, onpenenns Mepbl Mo yKkpernsaeHno gosepus B EBpone;
CtokronbMmckmn nokymeHT CBCE pacwumpunn nepevyeHb Mep nosepus; MNapmxckon
XapTuven opraHmsaumoHHo ogopmsieHa cnctema CBCE; peweHnem byganewTckoro
coBelwaHmsa 1994 r. CoseltaHme no 6e3onacHOCTM U coTpyaHu4ecTBy B EBpone 6b1n10
npeobpa3oBaHO B MeXXAYHAPOAHYIO opraHm3auunto - OpraHmsaymio no 6e3onacHoOCTN w
coTpyaHundyectsy B EBpone (OBCE).

HacTo 3aKkN4nTesibHble aKTbl KOH(EPEHUUA U COBELLAHNIN, HEe SBIASACH
MeXXAYHapPOAHbIMU OOrOBOPaMU, HOCAT topuanvyeckn obsa3aTenbHbIN XapakTep.
[lOKa3aTeNbCTBOM TOMY CJ/y>KaT Takme nMmrnepaTmuBHblie TpeboBaHMSA, BKNOYEHHbIE B
TEKCT aKTOB, Kak "rocynapcTtBa oba3annuce cobnogats”, "obecneynsaTtb NCNONHEHNE
aKToB", "MpuBOONTL CBOE 3aKOHOA4ATE/IbCTBO B COOTBETCTBME C akTaMn" n T.4.



CnepoBaTesibHO, MOCKOJIbKY HEKOTOpPbIE aKTbl KOHEPEHLIMIA 1 COBELLLAHUIA coaep>XaT
MeXXOYyHapOo4HO-MPaBOBbLIE HOPMbI, NX CeAyeT CHATAaTb UCTOYHMKAMN MeXAYHApPOL4HOro
npa.a.

B nocnegHee BpeMsi 0oTMeYaeTCs CyLEeCTBEHHOE paclumpeHme hopM yvyacTus
MeXXIAYHapOoOHbIX OpraHM3aunii B MexxayHapoaHOM HopMoTBopYecTBe. Monyyunn
aKTVMBHOE pacrnpoCcTpaHeHNe HOBbIN METO/ CO3aHNS MeXAYHapOAHO-NPaBOBbIX HOPM -
NyTEM NPUHSATUS PE30JIIOLNNA MEXAYHAaPO4HbIX OPraHOB 1 OpraHu3auuii.

HeobxoonMo 0TMETUTb, 4TO IopnAnYecKas cuia pesositounin MexagyHapoaHbIX
OopraHmM3aumin Yalle BCero onpenensaeTcs ux yypegntesibHbIMU AOKYMEHTaMun
(ycTaBamu). B cooTBETCTBUM C yCTaBaMn B0NbLIMHCTBA OpPraHM3auUnii pesonoumnm nx
OpraHoOB UMelT peKoMeHaaTesNbHbIN XapakTep. Bcnencrteme 3Toro BelAeNsA0T OABE
rpynnbl HOPMAaTUBHbIX PE30JIIOLNIA:

1) ycTaHaBnmBatloLve obsi3aTeNbHble A9 OPraHoB AaHHOW OpraHM3aLumn npasuaa un
ABASIOLWMECS YAaCTblo BHYTPEHHEro NpaBa AaHHOM opraHn3auumn (pernamMmeHTbl OpraHos,
pe3onounn o GopMnpoBaHNK Bloa)xeTa opraHn3aLnmn, HOPMbI, PeryanpyoLlme nopsaok
PYHKLUMOHMPOBAHMS 3TON OpraHMsaunu, n ap.);

2) npuobpeTatowme opmnanyeckyto o06g3aTeNbHOCTb B CUY OTCIIKN K IOPUANYECKN
obsa3aTenbHbIM HOpMaM MeXXAyHapOoAHbIX AoroBopoB (CTaHaapTbl MKAO, pekoMmeHaaunm
MAIFATD n ap.) nanm BHYTPUrocygapCTBEHHOro0 3aKOHOA4AaTeIbCTBaA.

B KayecTBe npmMepa MOXXHO NPUBECTN pacnops>keHue MNpe3mnaeHTa PO oT 22 Hosbps
1994 r. "O Mepax, cBA3aHHbIX C BbiNnosHeHMeM Pe3ontounm Coseta beszonacHoctn OOH N
943 o1 23 ceHTa6psa 1994 r.". NMpaButenbcTBo PO BO NCNONHEHNE YKa3aHHOIo
pacrnops>XeHnsa yCTaHOBUJI0 OrpaHU4YnTeIbHbIe Mepbl B OTHOLEHNN CO3HOW
Pecnybnunkn KOrocnasum.

Takum obpa3oMm, NoaobHO npoueccy co3gaHna MexxayHapoaHO-NPaBOBbIX HOPM B
npouecce co3gaHns HOPMAaTUBHbIX PE30JIIOLIMA MeXOYHAPOAHbIX OPraHM3aLnin MOXKHO
BblAE/NTb ABa 3Tana: YyCTaHOBNEHME NpaBuaa NoBeAeHns 1 NpuaaHnue coriacoBaHHOMY
npaBuny LPUANYECKON CUJbl MEXAYHAaPOAHO-NPABOBOW HOPMbI.

K Me)xayHapoLHOMY NPaBOTBOPYECTBY B Ka4YeCTBe BCMNOMOraTesIbHOro MCTOYHMKA
NMPUBJIEKAETCHA BHYTPUIrOoCyAapCTBEHHOE NpaBo. JOCTaTOYHO BCNOMHUTbL XOTHA Obl TOT
haKT, 4TO NpaBa YenoBeKa Brepsbie OblN ChopMynMpPOBaHbl B HALLMOHAIbHbIX
OOKYMeHTaXx, a BNocneacTBun, Kak OANH U3 CaMbIX LLEHHbIX UHCTUTYTOB,
"nepeko4eBann" B obLiee mexxayHapoaoHoe npaso. B AaHHOM c/lydYae HaunoHalbHOoe



rMpaBo BbICTYMNWUI0 B Ka4yeCcTBe NepBUYHOro NCTOYHUKA. B ganbHenwem MHCTUTYT NpaB
yenoBeka TpaHchopmupoBascsa B npakTuke OOH. Ocobas ponb NpuUHaaNEeXuT
OOHOCTOPOHHMM aKTaM rocygapcTsa (3adABN1e€HUAM, HOTaM, BbICTYMJIEHUAM U T.4.),
KOTOpble, HE SABNASACb NCTOYHUKOM MeXOYyHapo4HOro npasa (He co3gatoT HOPM), TEM He
MeHee MOryT MopoXaaTb ONs rocyaapcTBa topuandeckmne obssaTtenbCcTBa.

CynebHble peweHUs B Ka4eCcTBe CaMOCTOATENIbHOMO UCTOYHMKA MeXXAyHapoaHOro npaea
MPU3HAIOTCA B @aHI/1083bI4HbIX FrocygapcTBax. O4HAKO KakK BCMOMOraTesibHbIN NCTOYHUK
rnpasa peweHnsa MexagyHaponHoro cyga OOH nMeloT Ba>KHOe 3HaYeHune npexne Bcero
Mo NpPUYMHE YNOMSAHYTOW BbllLe KOHKpeTu3aumm obbl4HbIX HOpM. KpomMe Toro, ero
peleHmnsa camm MoryT ObITb NepBOHaYasibHbIM WAroM Ha NyTU co3aHns 00bI4YHbIX
MeXXAYHAPOL4HbIX HOPM, MOCKOJIbKY B HUX (POPMYSIUPYIOTCA NN YTOYHSAOTCSA BaXKHble
MPUHUMNBLI, PEryanpyoLwme MexxAyHapoaHble OTHOLWEHUS.

Heobxoanmo Takxxe 06paTnTb BHMMaHME Ha OTCbIJIKY B CT. 38 CTaTyTa
MexayHapogHoro cyna OOH kK npasuny, 3akpensieHHoMy B cT. 59 CtaTtyTa. B
COOTBETCTBUU C 3TUM npasusaom MexayHaponHbin cyng OOH He cBA3aH CBOUMU
npenbliaoywmnmMmm peieHnsaMmn, 4To nog4yepKmMBaeT BCOMOraTesibHbIN XapakTep
npeueneHToB. Tem He MmeHee MexayHapoaHbin cyn OOH o6s3aH natn B pycne
MOJINTUKM, BbipaboTaHHOM NpeabiayWwmnMmn peeHnsamMmm, n, Takum obpasom, KOCBEHHO
3aBUCUT OT BblHECEHHbIX paHee peLueHnn.

Ocoboe MecTo B MEXAYHAPOAHO-MNPaBOBON CUCTEME NPUHAANEXNT OOKTPUHAM
MeXOyHapoa4HOro npasa. Teopusa Bcerga nrpana CywecTBeHHY poJib B
topucnpyaeHymnn. 1octato4yHo XoTs 6bl BCMOMHUTL, 4TO AurecTtbl KOCTMHMaHa
npeacTaBnsanm cobon cBof BblAEPXKEK U3 TPYAOB PUMCKUX IOPUCTOB. B hopmMumpoBaHmnmn
MeXXOYyHapOo4HOro npaBa TPyAbl OPUCTOB UMeNN o4eHb Bonblioe 3HavyeHue. IMeHHo B
3TuX Tpydax bblna BbiCKa3zaHa CaMa naes ero co3gaHus. TeM He MeHee NCTOPUYECKN
DOKTPUHbI MeXXAyHapo4HOro npasa Bcerga ctpagaav HaunoHasn3MoM, U TOJIbKO B
rnocsenHee BpeMAa yCUamMBaeTCsa npouecc MHTepHaunoHaansaumm MexxayHapoaHo-
npasoBoun Teopun. Ocoboe 3HavYeHme Npm 3TOM NMMEET KOJIJIEKTUBHOE MHEHME IOPNCTOB
pa3HbIX CTPaH, KOTOPOE HAaXoOUT BblpaXkKeHne B JOKYMEHTaX TakKMX opraHunsaunm, Kak
Accoumauymsa mMexxayHapoaHOro npaea, co3gaHHas B 1873 r., wTtab-kBapTupa KOTOpon
HaxoaunTcsa B JIoHOoHe, MHCTUTYyTa MeXXaAyHapo4HOoro npasa, y4ypexangeHHoro s 1873 r. B
bptoccene, n 1.4. TeM He MeHee OOKTPUHA COrlacHO POCCUNCKON TEOPUU npaBa - TOJIbKO
BCMoMoraTesibHOe CpenCcTBO AJis onpeneneHnsa HOpM.

OAHUM 13 BaXKHeENLWNX crnocoboB MexayHapoaHOro NpaBoTBOPYECTBA ABAAETCH
Kognpukauma mexayHapoaHoro npasa. Kogudukaumsa npeacrasnseT cobom npouecc



cuctemMaTusaumm OencTBYOWUX HOPM, YCTPaHAIOLWMN NMPOTUBOPEYUSA, BOCMOJHAOWNA
npobenbl, 3aMeHAILWNA yCTapeBLw e HOPMbl HOBbIMMU.

Koandunkaumsa MmexxayHapoaHoOro rnpaBa OCYLECTBASETCS CneayowmMMmm 0CHOBHbIMU
crnocobamu:

1) ycTaHOBNEeHMEM TOYHOIr0 CoAep)XXaHNA N YHeTKOro (GopMyIMpPOBaHNA y)Xe n3aaBHa
cyuwecTByroWwmx (06bI4HBIX U AOrOBOPHO-MPaBOBbIX) MPUHLUMNOB U HOPM
MeXXOYyHapoLHOro rnpasa B TOW UM NHOW Chepe OTHOLWEHUN MexXay rocygapcTsamMu;

2) N3MEHEHMEM NN NePeCcMOTPOM YyCTapeBLUMX HOPM;

3) pa3paboTKOM HOBbIX MPUHLIMMOB U HOPM C Y4E€TOM aKTyaslbHbIX MOTpebHOCTEN
MEeXAYHapPOOHbIX OTHOLLEHWNIA;

4) 3aKpensieHnem B COrjlacoBaHHOM BUAe BCEX 3TUX MPUHLUUMNOB U HOPM B €4UHOM
MeXXOYyHapOo4HO-NPaBOBOM aKTe (B KOHBEHLMAX, A0roBopax, cornaweHumnax) nnbo B page
AKTOB (B KOHBEHUMAX, AeKNnapaunsax, pe3osoumnax KoHpepeHuuin).

Koandukauma moxeT bbITb opuymanbHom n HeopuymanobHon. OcunymanbHas
Kooudukaumsa ocyecTsnseTcsa B popMme gorosopos. OHa nosiBuaacb BO BTOPOU
MOJIOBMHE MPOLUJIOro BEKa N BHa4Yase uenmkom bbisla NoCBslWEeHa 3aKOHaM 1 npasy
BOMHbI. Ba>XHY0 poJib B KOOAUKDUKALMOHHOM NpoLecce Cbirpasan ABe CoO3BaHHbIE MO
nHnymnaTtmee Poccuum MNaarckme KoHgepeHumn mmpa (1899 n 1907 rr.), Jiura Hauun.
OAOHaKo peaNibHble AOCTUXKEHMSA Ha 3TOM My TN BbIAM NONYyYEHbI TOJIbKO C CO3A4aHMNEM
OOH, KoTopas BblpaboTana MexaHnU3M Oaa Koanpukaumm Mexx4yHapoaHoro rnpasa.
LleHTpanbHOe MeCcTOo B HEM 3aHMMaeT KoMUccnmsa MmexxayHapoaHoOro npasa, cocroswasn ms
34 4yneHos, n3bnpaemblix Ha 5-neTHUN cpok. Ha 6a3e npoekToB KMA 6bisin MPUHATHLI gBe
KOHBEHLMWX MO npaBy A4OroBOPOB, KOHBEHLMN NO ANMNIOMAaTUYECKOMY N KOHCYJIbCKOMY
npaBy, YeTblpe KOHBeHUUN 1958 r. no MmopckoMmy npasy n T.4. KognpunkaynoHHON
paboTon 3aHNMAIOTCA TakXXe Apyrme CTPpyKTypHble noapa3saenerns OOH (Hanpumep,
Komunccua no npasam 4yesoBeka).

HeodunumnanbHaa kogndunkaums ocyecTeaseTcs obwecTBeHHbIMM OpraHm3aunsamm B
COOTBETCTBYIOLMNX OTPACASAX N YYeHbIMU-NPaBoBeLaM B HaCTHOM nopsake. NMNpumepom
MnepBoro Tuna HeoPMUMaNbHOW KOAUMDPUKALNN MOXKET CAY)XXUTb NOATOTOBKA MPOEKTOB
KoanpnkKaumm ryMaHMTapHOro npaBa BOOPYXEHHbIX KOHPJIMKTOB MeXXAyHapo4HbIM
KpacHbIM KpecToM, Ha OCHOBE KOTOPbIX Obl/IN MPUHATLI YeTbipe XXeHEeBCKNe KOHBEHL NN
1949 r. 0 3aWMTE XKEPTB BOMHLI U ABa A0MNOJHUTENbHbIX [TpoTOKOMA K HUM 1977 T.
OOKTpuHanbHaga Koandpurkaunsa srnepsble Obisla NpeanpuHATa aBCTPUNCKUM IOPUCTOM A.



OomMmuH-MNeTpywesnydem B 1861 r. Bnocnencrenm kogudnkaumen MexxAyHapoaHoro
npaBa akKTUBHO 3aHMMAJIUCb Y>Ke YNoOMAHYTble Bbille Accoumaumnsa MexxayHapoaHoro
npasa n MHCTUTYT MeXXayHapo4HOro npasa.

HecMoTps Ha pacnpoCTPaHEHHYIO NPAaKTUKY NMPUAAHUS B UCKIIOYUTENbHbIX CyYasnX
ob6s3aTeNnbHON IPUANYECKON CUJIbI aKTaM KOH(EepPEHLUA U COBELLAHWNN, PaBHO KakK U
pPe30JIoOLUNAM MeXXOYHapPOAHbIX OPraHn3aLmni, B TEOPUN CYLLLIECTBYET ABHOE He)XeslaHne
CYMTaTb BbllEeyKa3aHHbl€ aKTbl NICTOYHMKAMMN MEXAYHApPOAHOro npasa.

B uenom TeopeTnkn MexxayHapo4HOro npaBa CYHUTAIOT NepeyeHb MCTOYHNKOB
(MeXxOyHapoaHble KOHBEHUUN, MexxAyHapoaHble obbldan, obuwme npnHUMNGLI NpaBa,
MPU3HaHHbIE LWBUIN30BAHHbIMN HALUSAMUN, N, B Ka4eCTBE BCMOMOraTesibHbIX
NCTOYHUMKOB, cyaebHble peweHns (NMpeueneHTbl), @ TakXXe OKTPUHANIbHbIE Y4EeHUS
Hanbosiee BUAHLIX CMeunanncToB B 061acTn MexaAyHapo4HOro rnpasa), NepevyncieHHbIX
B CT. 38 CtaTtyTa MexayHapoaHoro cyna OOH, npnbnnsntenbHbIM U
Heunc4epnbIiBaOLWMM, HO BMNOJIHE MPUrogHbIM A1 U3Yy4YeHUSA N NCNOJIb30BaHNA B
MeXOYHapOoOHOW NMpakTuke.

CnucoK UCNoJib30BaHHOM NIMTepaTypbl

"MEXOYHAPOOHOE MPABO KAK CUCTEMOOEPA3YIOLWNA NCTOYHNK ®OPMUNPOBAHUNSA
YPE3BbIYAMHOIO 3AKOHOOATEJIbCTBA POCCUNCKOW ®EOEPALINIA"

(A.B. MenexuH)
("MexayHapogHoe nybnm4Hoe n 4actHoe npaso”, 2005, N 5)

"BCEMNPHAA TOPIOBAA OPTAHU3ALUNA: NCTOPUA CO3O0AHUA, NCTOYHUKWN MNMPABA
BTO"

(A.H. MansHoBa)
("MexgyHapoaHoe nyban4Hoe n 4acTHoe npaso”, 2005, N 5)

"MPOBJIEMA NCTOYHNKOB MHCTUTYTA MEXOYHAPOOHbIX ®AKTOPUHIOBbIX
OMEPALNIN"

(A.A. Mpuxoabko, M.B. dnnmmoHoBa)

("BaHkoBckoe npaBo”, 2005, N 4)



("BHewHeToOprosoe npaso”, 2005, N 2)

"OBLLUEMPN3HAHHBIE MPUHLUWMBI N HOPMbl MEXXAYHAPOOHOI O NMPABA U
MEXOYHAPOOHbIE JOIMOBOPbI KAK UICTOYHUNKN ®NHAHCOBOI O NMPABA*"

(O.1O. PyykuH)

("MexxayHapoaHoe nybanyHoe n 4acTtHoe npaso"”, 2005, N 4)
"OBbIYAN KAK UICTOYHUK MEXXOYHAPOLHOIO MPABA"
(O.r. Camxapapn3se)

("NMpaso n nonntunka", 2005, N 4)

"MATEPUAJIbHO-MPABOBBIE HOPMbl KAK MICTOYHUK POCCUNACKOIO
MEXOYHAPOOHOIO YACTHOI O MNMPABA"

(B.B. KygawKkuH)

(MopgrotoBneH ana Cuctemol KoHcynbTaHTIt0C, 2004)



