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BBenenue

Tema nanHou pa6oThl sBisieTcs: “ CyIIHOCTh U POJIb MpaBa B 00IIECTBE .

Urto OB OTBETUTH HA BONPOC, KaKOBa COLMATbHAS POJIb MpaBa B 0OIIECTBE,
HAJ0 TIOHATh KaKWUe OTHONICHHWsS M KaK peryJupyer ImpaBo. l[Ipexae Bcero,
HECOMHEHHO, YTO MPaBO BRIpAXKAET COOO0I MpaBWIIO TOBeACHMs. B KakoM cMbICTe
MBI, HE YIMOTPEOISsUTA JIK ObI CJIOBO IMPaBO, MBI BCETJa IMOJApa3yMeBacM IO HHUM
YTO-TO TAaKOE, Ha YTO HE CIEAYeT MOCATaTh, Yero HEe OJDKHO HapyIIaTh. Beskomy
MpaBy COOTBETCTBYET 4Ybsi - JIMOO OOS3aHHOCTH, TpeOOBaHHE, OOpaAIICHHOE K
KakoMy - JTu00 nuily wid nunaMm. Ecim Beskoe MpaBO HEMPEMEHHO BhIpa)kaeT
co00¥ IPUTA3aHUS OJTHUX JIUI] U 00SI3aHHOCTH APYTHX, TO SICHO, YTO BCSIKOE TIPABO
npeanosiaraer o0mecTBo M 0e3 o0IIecTBa MPEACTABISETCS HEBO3MOXHBIM, C

JIPYroil CTOPOHBI HE Mpe/oiaraeTcsi U o0uiecTBa 6e3 mpasa.

AKTYyaJIbHOCTb PACCMOTPEHUS JAHHOUM TEMBI MOXHO OIpEAENIUTh Tak. IIpaBo
0 CBOMM CBOWCTBAaM — TaKOWl COUMAJIbHBIM (EHOMEH, KOTOpPbI BbI3BaH
NOTPEOHOCTBIO BHECTH B  COLMAJIBHYK JKU3Hb HOPMATUBHBIE  Haydana,
OpPraHHW30BAHHOCTb M TOPSAOK, OCHOBAHHBIE HAa HaydajaxX COLMAJIbHON CBOOO/BI,
AKTUBHOCTH, OTBETCTBEHHOCTH, U IIOTOMY I10 CBOEU IPUPOJE OHO CONPOTUBIAETCA
npou3BOIy U Oe33akoHMIO. V1 BOBce He ciiydyallHO BO BCE MCTOPUYECKHE SIOXHU
PEaKLMOHHBIE MTOJUTUYECKUE PEKUMBI HA JI€JI€ HEU3MEHHO BBICTYIIAJIA B KA4E€CTBE
IIPOTUBHHUKOB MpaBa M 3aKOHHOCTH. VIMEHHO Kak SBIEHHE, IPOTUBOCTOSIIEE
IPOU3BOIY M O€33aKOHUI0O M B TO € BpeMsl 00ecleyuBarouiee MpoCTop IS
YIOPSAOYEHHON COLMAIbHOM CBOOOJBI M aKTUBHOCTH, MPaBO caMo IO cede —
3aHMMAaeT BBICOKO3HAYMMOE MECTO B COI[MAJIbHOM JKM3HM, BBICTYIAET Kak (hakTop
couuanbHOro mporpecca. IIpm 3TOM, MOHATHO, COOCTBEHHas IIEHHOCTh IIpaBa
npsiMO OOYCIIOBJIEHA €r0 COLMAIBbHONW MPUPOAON U BECbMA CYIIECTBEHHO 3aBUCUT
OT 3Tama pa3BUTHs OOIECTBAa, CTAAUM LUBUIN3ALUHU, XapaKTepa MOJIUTUYECKOTO

peKruMa U COOTBETCTBCHHO OT CTaJWU €ro «IryMaHHUTApHOT'O BOCXOXACHUS) —



JBIDKEHUS OT MpaBa CHJIBHOTO K MPaBy TPaXJaHCKOTO 00IIEecTBa.



1. IlonsiTHE ¥ PU3HAKHU NIPaBa

[IpaBo - »9TO cuUCTeMa YCTAHOBJIEHHBIX WM CAHKIIMOHUPOBAHHBIX
rocyJJapcTBOM, 00I11€0053aTeNbHbIX, (OPMAIbHO-ONPENEICHHBIX HOPM OOIIEro

XapakTepa, 00eCIeueHHbIX TOCYJapCTBEHHOM 3aIUTON.
[Ipu3Haku npasa:

- HopmartuBHocTh. Mcxopsmue OT rocynapcTBa BIIACTHBIE MpEANHCAHUS
MO>XHO Pa3JelUTh Ha JIBE TPYNIbl: WHIWBHUIYAIbHO-IIPABOBbIE U HOPMATUBHBIE.
[lepBble - CyThb KOHKpETHBIE yKa3aHHUs, BTOpbIE IpaBHJia OOIIEro XapakTepa.
[IpaBo mpencraBiser coOOW MMEHHO CHUCTEMY HOPM, TO €CTh HE KOHKPETHBIX
yKa3aHUH KOMy, YTO M Kak JejaTb, a Haubojee OOUIMX, TUIUYHBIX MOAenei
noBeZieHUsl. MIMEHHO TO3TOMYy MpaBOBbIE HOPMBI YAaCTO HAa3bIBAIOT 00pa3lamu,
ATAIOHAMH, KPUTEPHUSIMH, MacIITAOOM NMPAaBOMEPHOTO MOBEICHUS, B COOTBETCTBHH
C KOTOpPBIMHU CTpPOMTCS MOBEJCHHE Ka)XAOro JIMIA, IOMAaBIIEr0 B HOPMAaTHUBHO
perIaMeHTHpPOBaHHYI0  cuTyanuio. HopMaTtuBHOCTH  mpaBa  00ycIOBIIEHA
TUIIMYHOCTBIO, OJHOPOJHOCTBIO, MAaCCOBOCTBIO, IOBTOPSIEMOCTBIO OTIEIbHBIX

COLMAJIbHBIX CUTYALUH, SIBIICHUI, B3AUMOJCUCTBUH.

[IpaBOBBIE HOPMBI PETYJUPYIOT HE KAKOM-TO OTACJIbHBIA Cilydau, a
IIUPOKUNA KPYT OJHOPOJHBIX OOCTOSITEILCTB, OOIIECTBEHHBIX OTHOIICHUH,
pacIpoOCTpaHsasl CBOE PETYJIMpPYIOLIEe IECWCTBHE HA BCE Cllydaud JAHHOIO pOJa.
Hopwma npaBa nmokasbIBaeT, Kak cieAayeT ceOsi BECTH B TOM WIIM MHOW HOPMATHUBHO
OMMCAHHOM CHUTYyalluu, KaKO€ IOBEACHUE SIBISAETCS IMPABOMEPHBIM, YTO MOXKHO,
HY)KHO WM HEb3s JeJIaTh B ONPEAECIECHHOM, YPETyJIUPOBAHHOM IPABOM
COLIMAJILHOM B3aMMOJIEUCTBUH. TakuM 00pa3oMm, B OTJIMYME OT WHAMBHUAYaJIbHO-
MPABOBbBIX MPEANUCAHUN HOPMBI SIBJISIFOTCSI BCEOOIIUMU MOJICTISIMU IPABOMEPHOTO

IIOBCACHMA JIMIIA.

CyObekTaMu, Ha KOTOpBIX HAIPaBJIEHO JEWCTBHE HOPMATUBHBIX IPaBUI,

BBICTYIIAXOT HC KOHKPCTHBIC, IICPCUNCICHHBIC IIOMMCHHO CY6”beKTI)I, a OTHOPOIHBIC



KaTeropuy JIUI - BOCHHOCIY>Kall[e, MEeHCUOHEPhl, NHOCTPAHI[bl, OOBUHSAEMbIE U
NOTEPIEBIINE, AKLMOHEPHBbIE OOIIECTBA, OPraHbl MECTHOTO CAMOYMPABICHUS U
T.. TakuMm  oOpa3oMm, 1paBO  pEryaupyeT IOBEIEHHE  IEPCOHAIBHO
HEOIIPEICIICHHOTO Kpyra JML, JEUCTBYET IOCTOSHHO BIUIOTh 10 OTMEHBI WU
W3MEHEHUsI COOTBETCTBYIOLIEH IIPaBOBOM HOpMBI. Ilpyu 3TOM neucTBUE HOPMBI
HOCUT HE OJHOpa30oBbId Xapakrtep. OHa HE TepsSeT CHUIIy IIOCJIE OJHOKPATHOM
peanusanuy, IpoaoKas U Jajiee PeryjaupoBaTh MOBEICHUE JIUL, OKAa3aBIIUXCA B

cdepe ee nercTBUS.

- OOmeo0s3aTenbHOCTh.  HempaBoBble  cOIMAlIbHBIE  HOPMBI  HOCSIT
JIOKAJIBHBIN XapakTep, 3aMbIKasCh B ONPEAEICHHOM coo01ecTBe moaen. IIpaBo xe
peryjupyer IOBEACHHE KaXIAOro JIMNA, HaXOUAIIErocss B  HOPMAaTUBHO
[IPEIyCMOTPEHHON cuTyauuu. HUKTO He BhpImajgaer W3-moj aeucTsBus mpasa. Bee
CyOBeKTBl 0€3 HCKIIFOUEHHMs JOJDKHBI BBITOJIHITH NpaBoBble TpeOoBaHus. IIpaso
HOCHUT BCEOOIIMH XapaKTep, paclpocTpaHss CBOE JCICTBHE Ha BCIO TEPPUTOPUIO
CTpaHbl, Ha Bce ee HacesieHue. [Ipu 3ToM mpaBoBble HOPMBI 00s13aTEIbHBI JIJIS1 BCEX,
B TOM 4YMCJIE W Ui rocynapcra. MHorma HOpMBI mpaBa peryjdpyroT Y3KHM,
OTrPaHUYEHHBI KPYr OOILECTBEHHBIX OTHOIIEHUN WM CYOBEKTOB, IEHCTBYIOT
CTPOTO OIpEACICHHbIA NEepHoj, BpeMeHH. MIepaTUBHOCTb, 0053aTE€IbHOCTD
[IpaBa HE 3aBUCUT OT YCMOTPEHHUS WIM COIVIACUs OTACIBHBIX JIUIl NOAYUHATHCS

IIPaBOBOMY BO3IECHUCTBHUIO.

Kpome Ttoro, mpaBo o0Gmajnaer 0e3yclOBHBIM BEPXOBEHCTBOM B CHCTEME
COLIMAIBHBIX HOPM. B ciydae npoTtuBopeuns KOpIOPATUBHBIM MpaBUiIaM, MOPaJH,

PCINUIrun Ujin 00bIYasIM ﬂeﬁCTBYIOT HMMCHHO IIPaBOBBIC HOPMBI.

OO011e0053aTeNbHOCT ~ MpaBa  CO3JAA€T  OCHOBY A (hOpMalIbHO-
IOPUIMYECKOTO PABEHCTBA CYOBEKTOB IEpe/ 3aKOHOM U CYAOM, JJIsl JTUKBUIAINH
Kakoi-mnbo AuCKpUMHHALMU. B pesynpTare 3TOro B OOIIECTBEHHYIO >KU3HB
BHOCSITCSI DJIEMEHTHI CIPABEJIMBOCTH, €IWHCTBA, PABEHCTBA, MPUHIUIUAIBHON

OAMHAKOBOCTH.



- @opmann30BaHHOCTb. JlJIs TpaBa XapakTepHa JOKYMEHTalbHas (UKcalus
MPaBOBBIX HOPM B ONpPEAEIECHHBIX HMCTOYHHKAX, MPUHITHIX MO YCTaHOBJIECHHOMU
npouenype. IlpaBble HOpMBI O(PHUIMAIBHO 3aKPEIUISIIOTCA B 3aKOHAaX, yKas3ax,
NOCTAHOBJICHUAX U APYTUX IOPUAWYECKUX (PopMmax, COIepKaluX 00s3aTesIbHbIC
PEKBU3UTHI (HAMMEHOBaHUE, HyMepallMsl, 1aTa, MOANUCH YIOJIHOMOUYEHHOIO JUIA

U T.IL.).

HopMbl mpaBa - 3TO HE TPOCTO HJAEU, MBICIH, HaMEpeHHs, (OPMBI
OOIIECTBEHHOTO CO3HAHUS; OHU BCET/Ia BHEIIHE BBIPAXKEHbI (00BEKTUBUPOBAHBI) U
3auKkcupoBaHbl MaTepuanbHO. IIpu 3TOM HOPMBI HE MPOCTO OOBEKTUBUPYIOTCS
BOBHE, OHU JOJDKHBI OBITh MPUHATHI HA OCHOBAHHWH OMPEIEICHHON MpOIEAYpHI,
YTBEPXKACHBI M  TOANMCAHbl KOMIIETEHTHBIMU  JOJDKHOCTHBIMU  JIMLIAMH,
onmyOnMKoBaHbl. TakuM 00pa3oM, MpaBO H3JIaraeTcsi B OINpeAeseHHON ¢dopme,
HapyIIaTh KOTOPYIO HeaomycTuMo. [IpuHsATHE HCTOYHUKOB MpaBa OCYIIECTBISETCS
nyTeM OQHIMAIbHO YCTAaHOBIEHHBIX M CTPOrO OOS3aTENBHBIX MPOIERYp,
HA3bIBAEMBIX IPABOTBOPUECKMM TporieccoM. [IpomemypHbIM — acmekTtam B

IMPaBOBCACHUHU IIPUAACTCA OTPOMHOC 3HAYCHHUC.

HeonyOnmkoBaHHBIN 3aKOH NPUMEHEHHUIO HE MOMJIEKUT. To ecTb HOpMa, He
JIOBEJIEHHasi 70 BCEOOLIEro CBEACHHUSA, HE MOPOXKIAET IMPaBOBBIX MOCIEICTBUM.
Takum o0Opa3zom, HpaBO XapaKTepU3yeTCsl OOIIEOCTYHNHOCTBIO, ITyOJINYHOCTBIO

BOCIIPUATHA.

- OmnpepneneHHocTs. [IpaBoBblE HOPMBI OTJIMYAET OCOOBIA IOPUIANYECKUMN
A3bIK, 0co0asg opuauvecKas TeXHHKA. Peub mpexiae BCero UAET O YETKOCTH,
SCHOCTH, HEJIBYCMBICICHHOCTH HW3JI0)KEHHUs HOpMaTHUBHOro wmatepuana. llpaBo
JIOJKHO TOYHO (PUKCHUpPOBaTh TpeOOBaHUS, NPEIbSBIAEMbIE K MOBEIECHUIO JIIOJIEH,
pPaMKH M YCJIOBHS BO3MOXKHOT'O, JIOJDKHOTO U 3alpPEIIeHHOT0 TIOBEIEHUS, TOAPOOHO
pacnMchIBaTh BO3MOJKHBIE WM TpeOyeMble BapUaHThl IPAaBOMEPHBIX MOCTYIIKOB,

MOCJICACTBUS UX HAPYLICHUS.

Kpome Toro, si3bIk 3aKOHa JOJKEH ObITh OOIIETOCTYINEH JIs BOCIPHUSTHS,



IIOHATCH KaXKIOMY.

To4YHOCTBH, KOHKPETHOCTb, OJJTHO3HAYHOCTh HOPMBI 00€CIIEYNBAET IIPABOBYIO
YHU(PHUKALUIO, TO €CTh €IMHOOOpa3HOE NMOHMMaHWE M MPUMEHEHUE MpaBa BCEMU
yYaCTHMKaMU TpaBOOTHOIIeHU. HeomnpeneneHHOCTs coJepikaHus MpPaBOBOM
HOpPMBI, HAIPOTHUB, JOMYCKAET BO3MOYKHOCTh HEOIPAHMYEHHOI'O YCMOTPEHHUS B
Ipolecce pealn3aluy IpaBa, 4YTO NPHUBOAUT K PA3HOIJIACUAM, MPOU3BOIY,
npaBoBbIM KoH(uHKTaM. Tak, B YronoBHoM koaekce 1996 r. (B m3HaudaIbHOM
peNaKiMK) TaKUX HEOoNpeAeNEHHBIX HOPM ObLIO T0cTaTouHO MHOTrO0. Kak mokasana
IIPAaBOIPUMEHUTOIbHAS  NPAKTUKA, WX HAJIM4YME  BBI3BIBAJIO  MHOXECTBO
KOJUIM3MOHHBIX cuTyanmil. Hampumep, B cr. 199 YK P® npenycmarpuBanace
YTOJOBHasi OTBETCTBEHHOCTh 3a YKJIOHEHHE OT YIUIaThl HAJOTOBBIX IUIATEXKEH U
00s13aTeNbHBIX COOPOB BO BHEOIOHKETHBIE (OHIBI "MHBIM criocoboM". JlaHHas
(opMyIMpOBKa JaBaja HEOIPAHUYEHHBIE BO3MOXXHOCTU JUISl 3J0YHNOTPEOICHMI,
YTO TMPUBOAMWIO K OTMEHE OOJbIIMX KOJMYECTB IMPUTOBOPOB  CyJdamMH
KACCAllMOHHOM M Haa3opHOW wuHcTaHuuil. [lannas ¢dopmynupoBka Oblia
uckioueHa B pegakuun YK PO ot 8 gexabps 2003 r., HO 3TOT nmpuMep XOPOIIT IS
WUIIOCTpAllMM Te3Mca O TOM, YTO HOpPMa IpaBa JODKHA OBITh KOHKPETHOM H

ONPEAECIECHHOM.

OrnpesieIeHHOCTh TMpaBa 00ECNEYMBACT E€AWHBIN JUISl BCEX, YCTOWYMBBIN

MPaBOIOPAIOK B OOIIECTBE.

['ocynapctBenHas mnpupoga. ['ocyaapcTBo W MpaBO HEPA3PHIBHO CBSI3aHBI,
B3aMMOJICHCTBYIOT, B3aMMOOOYCIIOBIIMBAIOT JApYyT Apyra. B oOmiectBe aeilcTByer
MHOECTBO Pa3JMYHbIX COLMAJIbHBIX HOPpM. HO TONBKO mpaBO HEMOCPEICTBEHHO
HUCXOJUT OT TocygapcTBa. Tem caMbIM TMpaBy npuaaeTcs OoQUIIMATbHBIN,
nyOnuuHbI Xapaktep. HopMel mpaBa GopMupyroTcst He CTUXHUITHO, a B Pe3yJIbTaTe
L[E€JICHAIIPABICHHOM IPaBOTBOPYECKOU JEATEIIbHOCTH, BBICTYIAIONIECH

aTpuOyTUBHBIM MPU3HAKOM rOCyAapCTBa.

HpaBOBble HOPMbI BCCrJa YCTAHABJIMBAIOTCA WJIKM CAHKOUOHHUPYIOTCSA



rocyJapctBoM. Bce rocynapcTBEHHbIE OpraHbl B paMKax CBOEM KOMIETEHLIHUH
U31al0T ~ HOpMaTuBHbIE  akTbl.  [lpeacTaBuTenbHBIE  OpraHbl  BJIAcTH

CHEUATU3UPYIOTCS UMEHHO HA peann3aluyd HOPMOTBOPUYECKON PyHKIUU.

['ocynapcTBO BBISBIAET SKOHOMHMYECKHE, TOJMTHUYECKHUE, COLMATIbHBIE
NPUTSA3AHUS OTIEIBHBIX KJIACCOB, TPYIII, CJIOEB HAaceleHus, a 3aTeM (HOpMUPYET U
BO3BOJIUT B 3aKOH COTJIaCOBaHHYIO BOJIt0 oOmiecTtBa. Takum oOpa3oM, B mpaBe
BbIpa)kaeTcd oOIIas, MHTETPUPOBAaHHAsI BoJs HaceneHus. llpu 3TOoM cremyet
IIOMHUTh, YTO NPaBO W 3aKOHOAATEIBCTBO - HE TOXIECTBEHHBIE IOHSITHS.
[IpaBOBbIM SBISIETCS JIMIIb 3aKOH, COOTBETCTBYIOIIMM JIE€MOKPATUYECKUM
IPaBOBBIM HJAESIM, IPHUHIMIAM, [IEHHOCTSIM, HEOThEMJIEMBIM IIpaBaM U CBOOOJAM

YCJIOBCKA.

['ocynapcTBeHHas 3aIIuTa. oT1oT MIPU3HAK BBITCKAECT u3
0011e0053aTEIPHOCTA TIpaBa U JIOMOJHSET €ro. B To Bpemsi Kak MOpaJbHEIE,
KOpPIIOpPaTUBHbIC, OOBIUYHBIC, PEIUTHO3HBIE U WHBIE COIMAJIBLHBIE HOPMBI
MOJICP)KUBAIOTCS ~ MCKIIOYUTEIIBHO ~ OOIIECTBEHHBIMA  CAHKIUSIMHU,  IIPaBO
OXpaHsieTCsl W TrapaHTHUpyeTCs TrocyJapcTBoM. B ciaydae HEOOXOIUMOCTH
MPaBOIOPSAOK O0ECIEeUnBAETCS TOCYJapCTBEHHBIM MpUHYXJACHUEM. B ciiyuyae
HApYIIEHUs TPABOBBIX HOPM, HEUCIIOJHCHHS HOPUIMYECKUX OOsI3aHHOCTEH W

3a1IpC€TOB MPUMCHAIOTCA I'OCY JapCTBCHHBLIC CAHKIIUH.

Takum oOpa3oMm, TOCYAapCTBO KOHTPOJHPYET COOJIOJEHHWE IpaBa
YYaCTHUKAMHU TPABOOTHOIIICHUHU, TIPECEKAET TMPABOHAPYIICHUS, MPUBICKAET
HApYIIUTENeH K IOPUAMIECKON OTBETCTBEHHOCTH. (coboe 3Ha4YeHUE 37eCh
npuaaeTcss CyaeOHbIM OpraHaM, pas3peliallluM MpaBOBble KOH(MIUKTHL U

rapaHTUPYIOLIMM KaXA0OMY 3aIUTy €0 HapyUIEHHBIX IPaB U CBOOO/.

- Cuctemnocts. [IpaBo npejacTaBisieT co0oil He Ciy4ailHyI0 COBOKYITHOCTD,
a CTpPOMHYI0, UEJIOCTHYIO CHUCTEMY HOPM - OPraHM30BaHHOE MHOXECTBO
CTPYKTYPHBIX JJIEMEHTOB, OIpPEAEIEHHBIM O00pa30oM B3aUMOCBSI3aHHBIX W

B3aMMOJICHCTBYIOIITUX MEXKIy co0oi. PasymeeTcs, 3Ta cucTeMa HE HUCKIIOYaeT



BO3MOXHBIX Koyu3uii. Ho B 1eoM mpaBo o0namaer BHYTPEHHUM E€IMHCTBOM,

CTPYKTYPUPOBAHHOCTBIO, HEITPOTUBOPEUNUBOCTHIO.

2. Posb npaBa B GoOpMHUPOBAHMHU M PA3BUTHH COBPEMEHHOI0 001ecTBA

[IpaBoBBIE cucTeMbl MO pa3paboOTKe MpaB W OOA3aHHOCTEW B Pa3TUUYHBIX
HarpaBieHUsX. ['eHepaabHblii MOXKHO MPOBECTU PA3NTHUUE MEXKAY TPaKIaHCKOTO
npaBa, KOTOpas KOAU(PUIMPOBATh CBOM 3aKOHBI, U CHUCTeMa OOILEro Inpasa, IJe
Cy/lbsl IPUHSI 3aKOH HE 3aKPeNuTh. B HEKOTOPBIX CTpaHaX, pEIUTUU MO-TIPEKHEMY
uH(OpMHUpPYET TMpaBa. 3aKOH NPENOCTaBIseT OOraTtbli HCTOYHHK HAYYHOIO
pacciefioBaHus, B MPAaBOBOM HCTOpuH, puiocopuu, S3KOHOMHUUECKOIO aHalu3a U
COLIMOJIOTMU. 3aKOH TaKXe 3aTparuBacT BaXKHbIE U  CJIOXKHBIE BOIPOCHI,
KACaloIIMecs] paBEHCTBAa, CIPaBEUIMBOCTM U  IpaBocyausa. "B cBoeit
BEJIMYECTBEHHON paBeHcTBA', ckazan aBTop AHaroinbr ®dpanc B 1894, "3akoH
3anpeniaeT Oorarbie U O€qHBIE CIAaTh MOJ MOCTaMU, MONPOIIAHUYATh Ha YIUIaX
U BOpoBaTh OyxaHku xjeba. "B TUOUYHOM JEMOKpaTHs, LIEHTpaJIbHbIE
YUpeXKACHUS JJI1 UHTEPHOpEeTallM M CO3/aHMsl 3aKOHA SIBIIAIOTCS  Tpems
OCHOBHBIMU BETBSIMH BJIACTH, & UMEHHO OecnpucTpacTHas cyjaeOHas cucTema,
JIEMOKpaTUYECKHE 3aKOHOAATEIbHBIM M M0I0TYETHOCTh UCTIOIHUTENBHOM BIACTH.
Jlns ocymiectBiieHus U oOecrieyeHus: COOMIOIEHUs TTpaB U MPEJOCTABICHUS YCIIyT
JUIsl HAaCEJIEHHsI, OFOpOKPATHUIO MPABUTEIBCTBA, BOEHHBIX U MOTULEHCKUX SBIISIOTCS
KU3HEHHO BXKHBIMU. XOTSI BCE 3TH OpraHbl rOCYJIapCTBa SBJISIIOTCS CO3/IaHUSAMHU
co3aHa M CBsS3aHAa 3aKOHOM, HE3aBHUCHUMBIMH IOPUCTaMHU U  aKTHUBHOIO

TpaXKJaHCKOTO 0011ecTBa MHPOPMUPOBATH U MOJICPKUBATH UX TIPOTPECC.

Bce mpaBoBbIX cucTemMax AeI0 C TEMH K€ OCHOBHBIMU BOIIPOCAMH, HO
KaXKJasi CTpaHa categorises M ONpEe/eIseT ero MpaBoOBble CYOBEKThI MO-Pa3HOMY.
Ob6mee paznuure Mexnay ''nmyOnuyHoe mpaBo" (TEPMHH, TECHO CBSI3aHBI C

rocyaapCctsoM, B TOM YHCIC W KOHCTUTYHHMOHHOI'O, AaIAMHWHUCTPATHUBHOI'O H



YTOJIOBHOTO TIpaBa), U "yacTHOE MpaBo" (KOTOPBI 0XBaThIBAET I0TOBOp , Jlenukra
U uMyliecTBa). B cucreMax rpakgaHCKOro IpaBa, KOHTPAKTbl M IPaKIaHCKHUE
IIpaBOHAPYILIEHUS MOANAAA0T MOJ O0IIMe HOPMBbI 00 00s3aTeNIbCTBAaX, a JOBEPSIET
IIpaBO  PAacCMAaTPUBAETCS B  YCTAHOBJIEHHOM  3aKOHOM  PEXHMOB  WIH
MEXAYHAPOJHBIMUA KOHBEHUUSAMH. MEXIyHApOJHOTrO, KOHCTUTYIMOHHOIO U
aJMUHUCTPATUBHOTO MpaBa, yrOJOBHOIO MpaBa, JIOTOBOPA, JEIHKTa, IPABO
COOCTBEHHOCTH, M HAJEETCs, pacCMaTPUBAIOTCA KakK '"TpaJULMOHHBIE MPEIMETHI
ocHOBHON" , XOTS €CTb MHOIO JPYTMX JIWCLMIUIMH, KOTOPBIE MOIYT HMETh

OoJIBIIIOE IMPAKTHYCCKOC 3HAYCHHC.

Henmxumocts 3akOH peryivpyeT LEeHHbIE BEIlU, KOTOPhIE JIIOAU
Ha3bIBaIoOT 'mX'. HeBM>XKMMOCTh, MHOT 1A Ha3bpIBacMas "HEJIBMIKHUMOCTh'', OTHOCHTCS
K COOCTBEHHOCTH Ha 3eMJII0 M BEIIH, IpUjlararorcs Kk Hemy. JInuHoe uMyIIecTBo,
OTHOCHUTCSI KO BCEMY OCTalIbHOMY; JIBH>KMMbIE OOBEKThI, TAKUE KaK KOMIIBIOTEPHI,
aBTOMOOWIIH, IOBEJIMPHBIC U3Jenusl, u OyTepOpoIbl, WM HeMaTepuaabHbIe TpaBa,
TaKkue Kak akKIMu W akiuu. BelHoe MpaBo SBJISIETCS MPAaBOM HAa KOHKPETHBIN
KYCOK COOCTBEHHOCTH, KOHTPACTUPYS C MPABOM B OTHOIIICHUH KOHKPETHOTO JIMIIA
KOTOPBIX IMO3BOJISIET KOMIIEHCUPOBATh MOTEPH, HO HE OTJAENIbHAsl Belllb 0OpaTHO.
3eMeNbHOE MPaBO SABISIETCS OCHOBOW 171l OOJIBIIMHCTBA BUIOB UMYILECTBEHHOTO
nmpaBa, W SABISETCS HAuWOOJee CJIOXKHBIM. DJTO KacaeTcsl HWIOTEKH, JOTOBOPOB
apeH/bl, JIUIEH3UM, COTJIAIIEHUM, CEPBUTYThl U HOPMATHUBHBIX CHUCTEM
peructpanuu 3emid. llonoxeHne 00 MCMNOIB30BAaHUU JIMYHOTO HMMYIIECTBA MPHU
MaJIcHUU MHTEJUIEKTyallbHasi COOCTBEHHOCTh, KOPIOPATUBHOE MPaBO, TPECTOB U
KOMMeEpUYeCcKoro npasa. [Ipumepom oCHOBHBIE Cilyyae HanboJiee BEIIHOTO MpaBa B
Opyxeitnoit  Delamirie.  Manbuuk  TpyOOYMCT  Halmwia  JparolieHHOCTH
MHKPYCTUPOBAHHBIX JIParoleHHbIMU KaMHAMH. OH B3sU1 €€ K IOBEJIUPY, YTOObI OH
IEHWI. YUYEHUK IOBEIMpa IMOCMOTPENI Ha HEro, MCIOATHUIIKA yAAJIWIA KaMHHU,
3asIBUWJI MQJIbUMK, CTOUT TPU MEHHU, U UTO OH F'OTOB KynUTh. MaJlbuuK CKa3all, 4yTo
OH TIpe/noyves Obl AParoleHHOCTh OOpaTHO, TaK YTO YYEHUKH Jadu emy, HO 0e3
KamMHeld. Manbpunka mnojalia B CyJ Ha IOBEJMpa 3a MOMBITKY €ro Y4YEHUKOB

O6M21HYTI> €ro. HOp,ZI TJIaBHBIN Cyabsid HpaTT ITIOCTAaHOBHJI, YTO XOTsA MAJIbYUK HC



MOT CKa3aThb Ha COOCTBEHHOM JparolieHHBIM KaMeHb, OH JOJDKEH CUUTAThCS
3akoHHBIM Keeper ("uckaTenu xpaHuUTeNb'), MOKa MEpPBOHAYANBHBIN BIaJIEIel]
Hamencs. Ha camoM fene yueHuKoM, U Majb4MK U UMEN MpaBo Ha BiajaeHue Jewel
(TexHUYeckass KOHLEMIUS, TO €CTh JI0Ka3aTelbCTBa TOTO, YTO YTO-TO MOXKET
npUHaAJIekaTh Komy-nbo) , Ho moceccopHble HMHTEpechl MallbuMKa CUUTAIH
Jy4uie, IOTOMY YTO 3TO MOXET OBITh IOKAa3aHO, YTO B MEPBBI pa3. duznyeckoe

06H3,Z[3HI/IC OTO ACBATH ACCATBIX 3aKOHA, HO HC BCC.

['paxxpanckoe mnpaBO SABISETCS NPABOBOM CUCTEMOM, HCIOJIb3yEMOU B
OOJBIIMHCTBE CTPaH IO BCEMY MHUPY CerojHs. B TpaxaaHCKOM mpaBe
MCTOYHUKAMU  MPU3HAIOTCA  aBTOPUTETHBIMU  SIBJIAIOTCSA, TPEXJIE  BCETO,
legislationespecially komudukanuii B cBOUX KOHCTHTYIHMAX M yCTaBaxX HPHUHSTO
governmentand oOwruaii. Kogudukanuit JaTUpyrOTCS THICSYEICTUSIMU, C OJTHUM U3
PaHHUX TPUMEPOB SIBISETCS BaBUIOHCKOTO Kojaekca Xammyparu. CoBpeMEHHbIE
CUCTEMBI TPAXKJAHCKOIO IIpaBa, IO CYIIECTBY BBITEKAIOT W3 IOPUIMYECKOM
MpakTUKU PUMCKON HMMEpUH, TEKCThl KOTOPHIX OBUIM BHOBb OTKPBITHI B
cpenneBekoBoil EBpome. Pumckoe mpaBo Bo BpeMeHa Pumckoit pecrnyOnuku u
UMIIEpUU OblIa CHJIBHO MPOUEAYPHBIN XapakTep, U He UMEIOT podeccuoHaIbHOM
ropuanueckoi kinacc. Bmecto storo nexan aunom, ludex, Obuia BbIOpaHa aJis
paccMmotpenus. [IpeneneHTsl ObUIM HE COOOIMAETCs, TaK YTO JIIOOBIC MPEIEICHTHI,
YTO pa3BUTHIC OB 3aMaCKUPOBAaH U MOYTH HEMpU3HAHHBIM. Kaxk1oe 1ei10 T0IKHO
ObI0 OBITH pEIICHO 3aHOBO OT 3aKOHOB TOCYJapcTBa, KOTOPOE 3epKal
(TeopeTnyeckasi) HUYTOXKHOCTH pEUICHUN cyned uisi OyIayliux Jell B CHUCTEMeE
rpakJaHCKOTO TpaBa cerojis. B 6 Beke 10 H.3. B BocTtounoit PuMckoi umnepuu,
umniepatop FOctunuan [ komudunmpoBaHbl U OOBETUHEHBI 3aKOHBI, KOTOPHIC
cymectBoBanu B Pume , Tak 4TO TO, 4TO OCTaBajJOCh OJHOM JIBa/IlIaTON MAacchl
IOPUUYECKUX TEKCTOB, 4eM Mpexae. IJTo crano uzBecTHO kak Corpus Juris
[uBunuc. B kauecTBe OJHOTO NPaBOBOro HUCTOpUK nuier: "HOcTuHuaH
CO3HATEJIbHOE OTJISTHYJICS B 30JI0TOM BEK PUMCKOTO MpaBa M HAIpPaBJICHHBIX Ha
BOCCTAHOBJICHHE €T0 Ha NMUKE OHA JOXOJAWJIa JO TpeX BEKOB Ha3zajl. '"3amajHas

EBpona, TCM BPEMCHCM, MCIAJICHHO IIPOCKOJIb3HYJIa B TemHbIe Beka . M oHO HeE



ob10 10 11-ro Beka, 4uTo y4eHble B YHUBepcuTeTe BoIOHBM BHOBH TEKCTOB H
MCIOJIB30BAJI MX [IJISl TOJIKOBAaHHUS CBOMX COOCTBEHHBIX 3aKOHOB. ['paxkmaHcko-
npaBoBasi KoAU(UKAIMs TECHO YBSI3aH HA pPUMCKOM IpaBe, Hapsiay ¢ HEKOTOPHIMU
BIIMSHUSIMA OT PEIUTHMO3HBIX 3aKOHOB, TakuX Kak Canon mpaBe U HCIAMCKOM
npase , [Ipomomxaer pacnpocTpaHATbCd 1O Bced EBpome BIUIOTH 0 DIIOXU
IIpocBemienus, a 3ateM, B 19 Beke, kak ®pannus, ¢ 'pakaaHCKUM KOJIEKCOM, U
['epmanueii, ¢ Biirgerliches Gesetzbuch , MoaepausupoBaii CBOM MpaBOBBIE
KoJieKChl. O0a 3TH KOAEKCHl B 3HAUUTEIILHOW CTETIEHU MOBJIMSIA HE TOIBKO 3aKOH
CUCTEMbl CTpaH KOHTHHEHTaldbHOM EBponbl (Hampumep, I'penus), a Takxke
ANOHCKUX U KOPEMCKHX MPaBOBBIX Tpaauluil. CerogHss cTpaHbl, KOTOPbIE UMEIOT
CUCTEMBbI TpaxkJAaHCKOro mpaBa nuana3zoHe oT Poccum m Kurtas B OONbIIMHCTBE

ctpaH LlenTpanbHoil u JIaTUHCKO AMEPUKH. .

OO6miero mpaBa W CHPABEUIMBOCTH SIBJISIOTCS MPAaBOBOW CHUCTEMBI, TJI€
pelIeHns CyIOB SIBIIIFOTCS SIBHBIM IPU3HAH IMPABOBBIX MCTOYHHUKOB. "JlOKTpuHa
npeneeHTa", Uiau CTOSATh Ha PEIICHHOM (Ha JIATbIHU O3HAYaeT "'CTOSITh perieHui")
O3HA4YaeT, 4YTO PEIICHUS CYJIOB BBICIIEH CBSI3aTh CYJbl HU3IIEH HWHCTAHIIHH.
Cucrembl  oOmiero rmpaBa Takke ONUparbcs Ha  YCTaB, MPHUHSTHINA
3aKOHOJIATEJIbHBIM OPraHOM, HO MOKET CIEIaTh MEHEE CUCTEMATUYECKUE TTOTIBITKU
Koau(uKkamuu CBOM 3aKOHBI, YeM B 'TpaKJaHCKOro mpapa" CHCTEME.
OOmienpuHsATass MpaB BBIXOAINIAMU W3 AHIVIMM W OblIa yHacle0OBaHAa MOYTU B
KaXJIOW CTpaHe pa3 mnpuBs3aiv K bpuranckod wumnepuun (3a HCKIOUYEHUEM
Manetel, otnanauu, CIIA mrat Jlyn3uana, u kaHajckas nmpoBuHIus Keeoek).
B cpenneBekoBoil AHIIMM, HOPMAHACKOTO 3aBOEBaHUs MPUBEIH K 00bEAUHEHUIO
pPa3TUYHBIX TJIEMEHHBIX OOBIYAEB U, CJIEIOBATEIBHO, 3aKOH "OOmmM" mJisi BCel
cTpaHbl. BO3M0XHO, IO/ BIMSAHUEM HCIAMCKOW IIPAaBOBOM MPAKTUKON BO BPEMEHA
KpPECTOBBIX MOX00B , O0IIMM IpaBOM pa3paboTaH, KOT1a AHIJIMIACKUI MOHApXUs
Obl1a ociiabieHa OrpoOMHBIC 3aTpaThl Ha OOPHOY 3a KOHTPOJIb HAJ 3HAUYUTEIHHOM
gacteto @Dpannuu. Koposb JkKOH OBLT BBIHYXIEH €ro OapoHbl MOJNKUCATh
JIOKYMEHT, OTPAaHUYMB €ro MOJHOMOYMSIMU MPUHUMATh 3aKOHBI. JTa "Benukas

xaptusa", unu Magna Carta 1215 Takke TpeOyeT, 4TOOBI OKPY>KEHHE KOOI



CyJbsM MPOBOJIUTH CBOU CYJIbl M 3aKOHBI Ha "ompeaeieHHbIe MecTa", a HE BbIIaUU
cCaMOJIEP)KaBHOTO ~ TPaBOCYAMS B  HEMNPEJACKa3yeMbIX MeCTax O CTpaHe.
CocpenoToueHO W 3JIMTHYIO Tpynmy Cyled MpuoOpen JOMUHHUPYIOIIYIO pojib B
3aKOHOTBOPYECKOM IPOLECCE, B paMKaxX 3TOW CHUCTEMBI, U IO CPABHEHUIO C

€BPONEUCKUMHU KOJIETAMU

AHTIUiCcKui cyZIeOHBIX cTajla OYeHb lIeHTpain3oBana. B 1297, nanpumep, B
TO BpeMsl Kak BbICHIeH cyfeOHON mHCTaHIMU DpaHIuU MATHACCAT OAUH CYbS,
AHTJIMUCKHAMA CyJ OOIIETpaKIaHCKUX HCKOB OBLIO MATh. ITO MOIIHBINA U JIPY>KHBIHA
CyJIeOHBIX MOPOIMIN KECTKOU U HErMOKOM crcTeMbl o01iero npasa. B pesynbrare,
KaKk [UJI0 BpeMs, Bce OOJbIlIee YUCIO TPakIaH oOOpaTWINCh K KOPOJIIO
nepeonpeenuTh odemMy mnpaBy , M oT UMEHM KOPOJs JOpA-KaHIJIEP BBIHEC
pelieHue caenarb To, 4To B crnpaBeiiuBoM nene. Co BpeMeH capa Tomaca Mopa,
MepBbIA  aaBOKAT OyJeT Ha3HA4YeH JIOPA-KaHIJIEp, CHUCTEMAaTUYECKUE Tele
CIPaBEJIMBOCTA POC BMECTE C KECTKUM OOIIEro Impapa, W pa3paboTan CBOIO
COOCTBEHHYIO KaHLEJApHUIO cyna. Ha mepBom, cripaBeaJIMBOCTh YacTO KPUTHUKYIOT
OecTopsIOUYHBIME, YTO OHA MEHSETCS B 3aBUCUMOCTH OT JITMHBI HOT KaHiiepa. Ho
CO BpeMEHEM OHa pa3paloTaia TBep/Able MPUHILIUIBI, 0coOeHHO B ['ocnoae DiaoH.
B 19 Beke nByx cucteM ObulM CIUTHI Apyr ¢ apyrom. IIpu paspabotke oOriero
3aKOHA U CIPaBEIJIMBOCTH, aKaJIEMUUYECKUX aBTOPOB BCET/Ia UTPATH BaKHYIO POJIb.
Bunbsam Blackstone, u3 oxono 1760, ctan nepBbIM Y4Y€HBIM, 4TOOBI ONHUCATH U
Hay4yuTh €ro. Ho nuib B ONMMCaHWM, YUYEHBIMU, KOTOPbIE UCKAIU OOBSICHEHUS U

FJIY6I/IHHI>IX CTPYKTYP IHOCTCIICHHO N3MCHUJIN 3aKOH I[GﬁCTBI/ITGJILHO pa60TaeT. .

Penurnosnpie 3akoHa YETKO OCHOBaHbl Ha PEIUTHO3HBIX MPUHIUIAX.
[Ipumepnr BrOUaroT ['ajmaxa eBpeiickux W wuciaamckux Shariaboth koroporo
nepepoautrca kKak "llyTe K cineauTs", a XpUCTMAHCKOTO KAHOHMYECKOI'O NpaBa
TaK)K€ COXpaHIETCs] B HEKOTOPBIX LIEPKOBHBIX OOLIMHAX. 3a4acTylO MOCIIEICTBUS
pPENUTHH B HEMPETIOKHOCTU 3aKoHa, moToMy uTo CrnoBo bokue He MOXKET OBITh
W3MEHEH WJIM 3aKOHBI MPOTHB CYJbU WM MPaBUTEILCTB. OHAKO THIATENBHBIA H

NMOJAPOOHBIA TPABOBOM CHCTEMBI B I1I€JIOM TpeOyeTcss pa3paboTKa 4YeIOBEK.



Hanpumep, B Kopane, To B 3ak0HE, 1 OH IEMCTBYET B KAY€CTBE MCTOYHHUKA IPABA
nyTeM JaibHelnie narepnperanuu, Keisic (paccyxaeHus no asaioruu), Mmxma
(KOHCEHCYC) W MpeueAeHThl. ODTO IJIaBHBIM 00pa3oM, CoOJep)Kalluecs B CBOJ
3aKOHOB U CyJieOHas MpaKkTUKa M3BECTHA KaK IIapuaT M (PUKX COOTBETCTBEHHO.
Hpyrum npumepom siBiissercss Topel minn Berxoro 3aBera, B I[IATHMKHMWKMM WU
ATh KHUI Mowuces. DTOT JOKYMEHT COJEPKUT OCHOBHBIE KOJEKCA €BPEUCKHUX
3aKOHOB, KOTOPbIE HEKOTOPbIE U3palIbCKUE OOLMHBI BEIOMpAIOT. ['anaxa sBiseTcs
CBOJIOM €BPEMCKHX 3aKOHOB, B KOTOPOM KpaTKO HEKOTOPbIE U3 TOJIKOBAaHHM
Tanmyna. Tem He MeHEe, U3PAUIIBCKOE 3aKOHOJIATEIBCTBO MO3BOJIIET TSKYIIUXCS
UCIIOJIb30BaTh PEIMTMO3HBIE 3aKOHBI, TOJIBKO €CJIM OHU BbIOMpatoT. KaHoHMUeckoe
IIPAaBO TOJIBKO HA HCIIOJIb30BAaHUE IPEICTABUTENSAMU TyXOBEHCTBA B PHMcKo-

KaTOJIMYECKOU LIEPKBH, MPABOCIABHOMN LIEPKBU U AHIJIMKAHCKON LEPKBHU.

Jlo 18-ro Beka, 3aKOHBI IIApHUATA IIPAKTHKYIOTCS BO BCEM MYCYJIbMaHCKOM
mupe B Hekoauduimpoanusie popmel C kogoMm Mecelle Ocmanckoit umnepun B
19 Beke BpeMs MepBOM MOMBITKH KOAU(DHUKAIMKA AJIEMEHTHI 3aKOHOB Miapuarta. C
cepenuubl 1940-X TO0B OBUTM MPEINPUHATHI YCHINS, B OJTHOM CTpaHe 3a JIPYTroi,
YTOOBI MPUBECTH 3aKOHBI IIapUaTa B COOTBETCTBUE C COBPEMEHHBIMU YCIOBUSIMH U
KOHIleNnIuid. B  coBpeMeHHyI0 »3I0Xy, B TMPaBOBBIX CHUCTEMaX MHOTHX
MYyCYJIBMaHCKUX CTPaH ONMUPAThCs KaK TPaKJAHCKHUE, TaK M OOIIue IMpaBOBBIC
TpaIuIIMU, a TaKXKe MCIaAMCKHE 3aKOHbI U OOblYau. B KOHCTUTYIUAX HEKOTOPBIX
MYyCYJbMAaHCKUX CTpaHaxX, Takux, kak Erumer, Adranucran, mpu3HaTh UciIaM Kak
PEJIUTHIO  TOCYAApCTBa, OOSA3BIBAIONIUX 3aKOHOJATENbHBIA MPUIEPKUBATHCS
mapuara. CaynoBckas ApaBus mpusHaer KopaH Kak €€ KOHCTUTYLUHUEH U
yIOpaBIsieTCsl Ha OCHOBE HCIAMCKOro rmnpasa. MpaH Takxke cTan CBHUAECTEIEM
MMOBTOPEHUS UCIAMCKOr0 3aKOHA B CBOIO MPABOBYIO cucteMy mnocie 1979 ropa. 3a
MOCJICTHUE HECKOJIBKO JIECATUIICTH, OJHUM W3 OCHOBHBIX uepT JIBHKeHUE
MCJIaMCKOTO BO3pOKJIeHMs ObUT MpU3bIB K BoccTaHoBieHuto [lapuata , KoTopsiii
MOPOAWI OTPOMHOE KOJHUYECTBO JIUTEPATYPbl M TMOCTPAJABIIMX MHUPOBOU

ITOJIUTHKE.



Pumckoe mpaBo HaxoAgwics TOJA CUJIBHBIM  BIMSHHUEM T'PEUYECKOM
dbunocoduu, HO ee MoAPOOHbIE TTpaBUiia ObUTH pa3padboTaHbl MPOheCCUOHATBHBIMU
IOpUCTaMU, U OBIJTM OYCHB CIIOKHBIMU. Ha MpOTsHKeHNH BEKOB MEXKIY IMOIHEMOM H
najieHueM PuMckol uMmIiepuu, mpaBa Oblia aJanTUPOBaHA, YTOOBI CIIPABUTHCS C
MEHSOIICHCS] COMAIBLHON CUTYallMH, W TPOILIM OCHOBHBIE XOJ¢ KOAU(UKAINH
KOcturanan . XoTs OH cokpaTwiics B 3HAYEHUU B CPETHEBEKOBBE, PUMCKOE TIPABO
ObLJI0O BHOBBH BOKPYT 11-ro Beka, KOrja CpeHEBEKOBBIX YUEHBIX-IOPUCTOB Hayaia
WCCJICIOBAaHUSI PUMCKMX KOJEKCOB U aJaNTHPOBaTh UX KOHIENnuu. B
cpenHeBeKoBOW AHriuu, cyapbu Koposst paspaborana Tena MpeneneHT, KOTOPBIH
nmosznHee cranm oOmuM mpaBoM. OO6mieeBponerickoit Lex Mercatoria ObL
chopMUpOBaH TakK, YTOOBI KYMIbl MOIJIM TOProBaTh C OOUIMMU CTaHAApTaMHU
MPAKTUKH; @ HE C MHOTUMU acClleKTaMH PAacKOJl MECTHBIX 3akOHOB. Lex Mercatoria,
MPEAMIECTBEHHUK COBPEMEHHOTO KOMMEPUYECKOTO TIpaBa, MOTYCPKHYJ CBOOOIBI
JIOTOBOpA U OTUYKJ1aeMocTh uMyiiectBa. Kak Harmonanusm Beipoc B 18-M u 19-ro
Beka, Lex Mercatoria Oblsla BKJIIOYEHA B MECTHOE 3aKOHOJATENIbCTBO CTPAHbI B
COOTBETCTBHHM C HOBBIMH TpaKIaHCKMMH Kojekcamu. Kopekca Hamosneona
bpaHIly3ckMe W HEMEIKHE CTajll CaMbIMUA BIUSATEIBHBIMH. B oTimume ot
aHTJIMHACKOro O0IIEero mpasa, KOTopasi COCTOUT U3 OTPOMHBIX TOMOB IMPELEACHTHOE
paBo, KOABl B MaJIEHbKUE KHIDKKHU JIETKO AKCIIOPTHPOBATH M JIETKUM IS CyAeH
NpPUMEHATh. TeM He MeHee, CEroJHsi €CTh MPHU3HAKH TOr0, YTO TPaKIAHCKOE H
oO1iee mpaBo cxoasaTcsa. 3akoHoAaTenbcTBO EC 3akpemieHo B J0roBopax, HO

pa3BHUBACTCS YEPE3 NPEUEACHT U3JI0KEHHBIE B EBpONENCKOM Cy€ FOCTULINH.

HpeBusis Uunua u Kurtail npencTtaBiasioT coOOi pas3iidyHble Tpaauluu
npaBa, a TaKXKe HCTOPUYECKH MMENU HEe3aBUCHUMBIEC LIKOJIbI NMPAaBOBOW TEOpUU U
IPAaKTUKU. ApTXalacTpa, BEpOSTHO, cocTaBieHO okojio 100 r. H.3. (XOTS OHO
COEPKUT cTapblii Marepuan), W Manusmriti (ok. 100300 r. H.3.) ObUIH
OCHOBOIIOJIArarole TpakTaTtel B IHIUU, U BKIIOYAIOT B c€0sl TEKCTOB CUMTACTCS
aBTOPUTETHBIM IMPaBOBbIM pPYKOBOJCTBOM. CeHTpan ¢unocopuro Manu Obuia
TEPIUMOCTb U IUTIOPAJIu3M, U ObUTO Ha3BaHO 1O Bcel FOro-Boctounoit Azun. 310

PIHI[}WICTCKOﬁ TpaIuou, HapAay ¢ HCIIAaMCKHUM IIPpaBOM, Obl1a BBITCCHEHA C 06HII/IM



npaBoMm, Korjga Munus crana yacteto bpuranckon umnepuu. Manaizuu, bpyHes,
Cunranypa u ['oHKkOHTa Takke MpuHsI obuiee npaBo. Bocrounas A3us npaBoBas
TpaguLUs OTPAXKAET YHUKAIBHOE COYETAHUE CBETCKOTO M PEIMTHO3HOIO BIIASHUS.
SlnoHus crana nepBor CTpaHOW, KOTOpas Hadyajla MOJCPHU3ALNIO CBOEH MPAaBOBOU
CUCTEMBI MO 3alaJHOMYy 00pa3ily, UMIIOPTUPYS OUTHI PPAHILY3CKH, HO B OCHOBHOM
HEMELIKOTO TPaXXIaHCKOTO KOJEeKca. DTO OTYACTH OTpa)XaeT craTyc I'epMaHnn Kak
BOCXO/IsIIIas JAepkaBa B KOHIE 19 Beka. AHAJIOTMYHBIM 00pa3oM, TPaJIULIUOHHBIH
KUTaUCKUM 3aKOH YCTYNWJINA B HANPABICHUM BECTEPHU3ALUMU TMOCIECIHHUE TOJIbI
nuHactuu [luH B ¢opMe mecTH 4YacTHBIX KOJOB IMPaBO, OCHOBAHHOE TJIaBHBIM
oOpa3oM Ha SMNOHCKHE MOJeNM Hemenkoro mnpasa. CeroaHs TalBaHbCKUN
coxpaHsieT 3a co0oil mpaBo OMMXKaMIIMX CPOACTBOM K KOJAU(PHUKALKUUA HTOTO
nepuojia, u3-3a packoja mMexay Yan Kai-mu HaAIMOHAIUCTHI, KOTOPBIE OexXaiu
tam 1 Mao L331yHa, KOTOPBI1 KOMMYHHUCTBI BBIUTPAJIA KOHTPOJIb HaJl MAaTEPUKOM
B 1949 romy. Hemmemnss mpaBoBas mHbpacTpykrypa B HapomHoit Pecmybmuke
Kurtas Haxonunach 1OJ CHJIBHBIM BIIUSIHUEM COBETCKOM COLMAIMCTHYECKOMN
3aKOHHOCTH, KOTOpBIE CYLIECTBEHHO pa3lyBacT aJMUHHUCTPATHBHOTO IpaBa B
yimepd mpaBaM 4acTHOro mnpama. M3-3a ObIcTpoil MHAyCTpHAIM3ALMM, CETOTHS
Kuraii nepexxuBaet nporuecc pedopm, o KpaiiHel Mepe B IIaHe YKOHOMUYECKOM,
€CJIM HE COLUMAIbHBIE W TMOJIUTHYECKHE, mpaBa. HoBwIM KOJ KOHTpakTta B 1999
IpeJcTaBIsieT coO00M OTXO0J OT aJMUHHCTpaTHUBHOro rocmnojactsa. Kpome Toro,
MOCJIe IEPEroBOPOB MpOUHOTo maATHaauath jer, B 2001 roaxy Kuraii Bctynui BO

BcemupHyI0 TOProByto OpraHu3alHtio.



3akjiroueHue

B mporecce Hanucanusi paboThl ObUTH PACCMOTPEHBI TTOHSATUE U CYITHOCTh
TaKOM BAXXKHOM COLIMAJBbHOW KaTeropum Kak 1mpaBo. [IpaBo ecTp cucrema
pEryJsIuu O0IIECTBEHHBIX OTHOIICHUH, 11€JIb KOTOPOTO — YCTAaHOBJICHUE PEXUMA
npaBonopsaka. OgHAKO 3TO OINPENEIEHUE COBEPIIEHHO HE HMCYEPNBIBAET BCEH

MHOI'O3HaAYHOCTH 3TOI'O IOPUIANICCKOIO @eHOMeHa.

B pasnbix yactsax cBeTta, B rpynmax rocyJapCcTB WIH B OTACJIBHO B3SITOMN
CTpaHe UCTOPUYECKH CKIIAJbIBAJIACh CBOS cucTema rnpaBa. OOCTOATEIHLCTBA MECTA,
BPEMEHU U YCIOBUW pPa3BUTHS TeX WM JAPYIHMX HApOJIOB OOBEKTHUBHO
dbopMupoBaIM CBOM HMCTOYHUKHM IpaBa. BMecte ¢ TeM Ha KaxIOM OTAEIbHOM
OTpE3KEe BPEMEHHU M TIPH KKJI0U crerupuyecKoi CUTyalluu B ACHCTBUU BCTYIIAJIO
KOHBEHIIMOHHOE Hayajgo, KOTOpPO€ B YHUCIE JPYTUX CYOBEKTHUBHBIX MOMEHTOB

CIIOCOOCTBOBAJIO €IMHOOOPA3UIO B TIPEICTABIICHUSIX O TIPaBe.

Hanbonee TOUHBIM MpeACTaBIsAETCS omnpeneneHue mnpasa, ganHoe C. C.
AnekceeBbiM: «[IpaBo — 3T0 00ycCOBIEHHAs MPUPOON YETOBEKa U OOIIECTBA U
BBIPAKAIOIIAsi CBOOOAY JIMYHOCTH CHUCTEMAa PETYJIUpPOBaHUS OOIIECTBEHHBIX
OTHOILICHHUH, KOTOPOU MPUCYII HOPMATUBHOCTD, (DOpMalibHAsI ONPEICTICHHOCTh B
OoQUITHATBHBIX UCTOYHUKAX U 00ECTICUEHHOCTh BO3MOKHOCTBIO TOCYAapPCTBEHHOTO

MIPUHYKACHUS.

[IpaBo siBnsieTcs Takoil OOUIMPHON U COLMAIILHO 3HAUUMOMW KaTeropHeil, 4To
€ro CYIIHOCTh HEBO3MOXXHO YMECTUTb B OJHOM ompenaeneHuu. s rayOokoro
MO3HAHUSI MpaBa BCE OINPEICICHUS, €CIIM OHU OTPAXalT XOTh KaKyI-TO YacTb
peanuu, mnosne3Hbl. IS MOpPaKTUYECKOrO MCIOJIb30BAHUS MPUTOJHO E€IMHOE
MOHMMaHUe mpaBa. [[eHHOCTh MpaBa 3aKiOYaeTCss U B TOM, YTO OHO BBICTYHaeT
MOIIIHBIM  (paKTOpOM Tporpecca, HMCTOYHUKOM OOHOBJICHHS OOIecTBa B
COOTBETCTBUM C HCTOPUYECKUM XOJOM OOIIECTBEHHOro pa3Butus. Ero posb

OCOOCHHO BO3pacCTacT B YCIOBUAX KPYIICHHS TOTATUTAPHBIX PEKUMOB,



YTBEPKACHUS HOBBIX PHIHOYHBIX MEXAHU3MOB. [IpaBO B Takux CHUTyalUsIX UTpaeT
3aMETHYIO POJib B CO3/IaHUM KayeCTBEHHO HOBOM C(Qepbl, B KOTOPOH TOJBKO H

CIIOCOOHBI YTBEPUTHCSI HOBBIE (POPMBI OOIICHUS U JIEATEIbHOCTH.

Bcero ckazaHHOTro BMOJIHE JOCTATOYHO, YTO Obl BUJIETh, YTO MPABO OTHIOb
HE MOXET OBITh OTMPENIETICHO KaK MUHUMYM HPABCTBEHHOCTH. MBI MOXKEM TOJIBKO

CKa3aTb, 4YTO IIPaBO, KaK OCJIOC, TOJIZKHO CIIYKUTb HPABCTBCHHBIM L CJISAM.
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