Copnep>xaHue:

Mage noffpund or type unknown

focypapcTBeHHasd 3aliuTa npas

Mpu3HaHWe npaB 1 cBobof YenoBeKa BbICLLIEN LLIeHHOCTbIO, @ UX 3alWMTy 00653aHHOCTbIO
rocyapcTBa HEMNOCPEACTBEHHO BblTEKAET U3 3aPMKCUPOBAHHOI0 B KOHCTUTYLINK
NMOJIOXKEHNA 0 POCCUN KaK O AeMOKPaTU4YeCKOM NPaBoOBOM rocyapcTee. KoHeyHas Lenb
NeATeNnbHOCTW NocaeIHero cCocTomT B obecrneyeHnr npas 1 ceobo YenoBeka U
rpakaaHunHa. JoCTMXXEeHME 3TON Liesin Hepa3pbIBHO CBSA3aHO C 0683aHHOCTLIO
rocyaapcTBa Co34aBaTb CUCTEMY 3alUMThl NpaB U cBoboa, a TakXe yCTaHaBAMBaATb
YyeTKMe puandYeckme npouenypbl Takon OeaTenbHOCTU.

1.

PuMcCKoe YacTHOe nNpaBo KakK CUCTeMa UCKOB

FocypapcTBeHHas 3awmTa npaB 1 cBoboa NOHUMAETCA Kak AesaTeNbHOCTb
YyNPaBOMOYEHHbIX FOCYyAapCTBEHHbIX OPraHOB U AOJ/IKHOCTHbIX /INL, N0 cobnogeHuto,
obecneyeHmnio N oxXpaHe KOHCTUTYLMOHHbIX NMpaB 1 csoboa.

O653aHHOCTb MO 3awWwmTe nNpas 1 cBo6o4 rpakaaH NpM3BaHbl BbINOHATL Kak PO, Tak n
BCE BXoAsALMe B Hee CybbeKTbl, OpraHbl rocyapCTBEHHOW BAACTM U OpraHbl MECTHOIrO
caMoyrnpaBJ/ieHNs, a TakXXe 3aKOHHO AeNCTByowme B cTpaHe obLecTBeHHbIe
obbenunHeHnsa. OHM OoMKHbI 0becneynTb NpaBa 1 CBOOOALI rpa>KAaHWHA BCEMU
[OCTYMHbIMU UM criocobamn, MeTodaMun 1 cCpeAcTBaMm Ha BCen TeppuTtopumn Poccuu.

3a rpaHI/ILl,el7l 06583aHHOCTb 3aLnThI nMHTEpPECOB pOCCI/IIZCKI/IX rpa>xxgaH n ropnanvyeckmx
nny BO3J1laraeTcd Ha OOJIXXHOCTHbLIX JInL, ANTIJIOMaTUHYECKUX N KOHCYJIbCKNX
I'Ipeﬂ,CTaBI/ITeJ'IeVI, KOTOpPble B CBOUX ANENCTBUAX OOJIKHbI PYKOBOOCTBOBaTbCA KaK
HauMOHaJIbHbIM 3aKOHOOATEJIbCTBOM, TaK N MeXXAYyHapOOdHbIM NMPaBOM.


https://www.evkova.org/#evkova

NcKoBaa [aBHOCTb B KJlaCCMYECKUM nepuoa U npu
IOcTuHMaHe

TpeboBaHMe Mo NOBOAY 3aLLMTbl CBOEro NMpaBa B PUMCKOW KOCTULMN A0JIXKHO 6b1S10
HOCUTb OMpeaesieHHYI0 U 3aBepLUEHHYIO (MO0 CBOEMY coaep)xaHuto) GOpMy KOHKPETHOrr o
ncka (actio). OcobeHHOCTb BCEN CUCTEMbI PUMCKOIO MpaBa COCTOsAIa B TOM, 4TO UCK
coyeTan B cebe n npoueccyasbHOe CpeacTBo, NP NOMOLLN KOTOPOro peasn3oBbiBalacb
3alMTa npaBa YaCTHOro aMua, U MaTepuasbHOe coaep)kaHue npasa: 04HO 6biNo
HEBO3MO>XHO 6e3 apyroro. BocCTaHOBUTbL CBOE NPaBO B OTHOLLUEHWUW TOWN WU OPYron
BeLW, y4acTns B TOM UAW APYrOM NMPaBOOTHOLLIEHWN, COrlaCHO PUMCKOW Tpaanuuun,
3HAYNJI0 3a9BUTb TOYHYIO NPETEH3UI0, BMOJIHE CaMOCTOATENIbLHYIO MO cogep>XaHuto, 06
OrpakAeHnmn oT TeX NN UHbIX OENCTBUN CO CTOPOHbI OTBETYMKa, 11Mbo, HanNnpoTm., O
COBEepLUEeHUN B MoJib3y UCTLLA KOHKPETHOro aencteus. MHorna o6obLieHHoe NpaBo
noapa3yMeBasio A1 ero peasnsaunm HECKOIbKO CaMOCTOSTEsIbHbIX UCKOB, Ka)XAbl 13
KOTOpPbIX B6blJ1 HaNpaB/ieH TOJIbKO Ha YaCTb OXPAHAEMOro Uamn 3alnaeMoro NpaBoMoYuns
(HanpuMep, Npn3HaHWe B3auMHbIX 0693aHHOCTEN NOKyNaTena n npogasua
noapa3syMeBasio, HTO Ka>K4oMy NMpaBoOM yCTaHaB/IMBaJlaCb Leas Cepus KOHKPETHbIX
NCKOB MO NOBOAY YLIEMIEHNSA B YEM-TO €ro npaBs, BbiITEKAOLWMNX N3 CAENKW: OTAESIbHO
NCK 0 HeJobpoka4yeCTBEHHOCTU BELWN, OTAENbLHO — UCK 06 YMEHbLUEHNN NOKYMHON
LleHbl, OTAE/IbHO — O HEMpPensaTCTBOBaAHMW NMepexona Belln BO BlladeHNEe, — U HanpoTus,
obuwero TpeboBaHMA 0 BbIMOIHEHUN 0643aTENLCTB NO CAEJ/IKE B PUMCKOM MNpaBe He
Ob1n0).

®opMyINpoBaHNE NCKOBOIro TpeboBaHNA COCTABASAN0 MO3TOMY OYEHb CYLLECTBEHHYIO
4acTb PUMCKOIro CyA0Mnpon3BoACTBa B 06/1acTu YacTHOro npasa. ictey AosxeH 6bin
Bblpa3nTb cBoe TpeboBaHMe B CTPOrOM yyeTe 3aKOHHbIX NpPeAnncaHnii No KOHKPeTHOMY
nosoay. Ecnm e conep>xaHue TpeboBaHUs He ObIIO MPSIMO NPEyCMOTPEHO 3aKOHOM, TO
oT cyaebHon BnacTu (NpeTtopa B KJaCCUYECKYHO 3MOXYy) 3aBUCENO, AaTb S NPaBO Ha UCK
no NpeabsABJEHHOMY MOBOAY MM O0TKa3aTb B HEM. KpoMe 3Toro, UCK A0JIKEH Bbin
3aK/1l04aTb HEKOTOpPbIE 0bLLMe PeKBU3UTLI, KOTOPblE CTasn B CBOIO 04epellb OCHOBAHUEM
ANA KNaccMpurKaLumm NCKOB MO HECKOJIbKMM 06LLMM KaTeropusim.

Mo cBoen NpaBoOBOW HaNpPaB/IEHHOCTN NCKXU MOran Bbnb IYHBbIE (actio in personam) u
BelwHble (actio in rem). JINYHbLIN UCK UMEN CBOUM afpecaToM TOJIbKO BMOJIHE
onpeneneHHoe Nnuo, CBOMMU NpeabiaywmnmMm 0encTBUAMN y)Ke BCTyrnueLlee B



NMPaBOOTHOLLEHMNS C UCTLOM — «KOTOPbIA Mbl 3asiBJISEM NPOTUB TOr0, KTO OTBETCTBEHEH
WA Mo A0roBOpPY, MW BCNIeACTBUE NPaBOHApPYLLUEHUS, T.€. IMYHbIN UCK BbiBaeT Toraa,
Koraa Mbl hopMunpyemM nckosoe TpeboBaHne TaknuM ob6pa3oM, 4YTO OTBETHUK OOJIKEH UN
nepenaTb, WK caenaTb, UK NMPenoCTaBUTb YTO-NMBO». BewHbIn NCK — 3TO 6blN0o
TpeboBaHMe No NOBOAY 3aLUNTbI MPaB B OTHOLUEHUM KaKOW-TO BELLWN: «KOrga Mbl
3a9BJISEM N YTBEPXXOAEM, YTO TeJleCHasa Bellb Halla, Ui HAaYMHAEM CMOpP O TOM, YTO Mbl
nMeeM Kakoe-nmbo NnpaBoMo4vme B OTHOLLUEHUWN...». HanpaBNeHHOCTb UCKa
npeponpenensna, 4To 6ynet o6oCcHOBbLIBAaTLCSA U, HANPOTUB, UCKJIIOYAETCS U3
obocHOBaHMSA B Xoe npouecca.

Mo cBoeMy xapakKTepy UCKU MOrin ObliTb onpefeneHHbIMU 1 HeornpeneneHHbIMN.
OnpepeneHHbI UCK Bbl1 TpeboBaHMEM MO NMOBOAY KAaKOW-TO BeLLM UIN KAaKOro-To rnpasa
K OOHO3HA4YHO ACHOMY OTBETYMUKY (HanpuMmep, K N3BECTHOMY JINLY, MPUCBOUBLLUEMY
Belwb). HeonpeaneneHHbIM 66110 06Lee TpeboBaHME 0 BOCCTAaHOBIEHMM CBOUX MNpPaB Ha
Bellb N aapecoBanocChb Obl BCAKOMY, KTO CBOMMWU OENCTBUSAMU OKa3ascs Obl
NMPUKOCHOBEHHbIM K MOCAraTeNbCTBY.

o cBOEMY COAEPXKAHMIO UCKN MOTMIN BbITb CJIOXKHBIMU N NPOCTbIMU. [TPOCTON UCK
npegycMmaTpmBan eguHnYHoe TpeboBaHme: BbIMOJHUTL Takoe-TO AeNCTBUE, BEPHYTb
BELlb B pacnopsi>XeHne nctua v T7.4. BaxxHenwmnm npmMmepom C/I0XKHOMo UCKa cTana
KoHAaunKumMa (condictio) — obuiee TpeboBaHne, obycnaBinBaBLlEe KOMMNJIEKCHOE
BOCCTaHOBJIEHME MpaB M NMOHECEHHOro Npu HapylweHnn npas yuwepba (Hanpumep,
BO3BpaT BeLM 1 WwTpad 3a Hee, BbiNoJHeEHNe oba3aTeNbCTBa N BO3MELLeHne
HeoCHoBaTe/IbHOro oboraweHunsa, nMbo MmaTepumanbHOro Bpeda UcTuy 13-3a NMPOCPOYKN n
T.M.).

Mo 06byCcNnoBNEHHOCTU CBOEro CoOAEepP>KaHMA NPaBOM UCKM NOAPa3aAeNaIuCb Ha UCKK
cTpororo npa.a (a. stricti) n nckm pobpon cosecTtu (a. bonae fidae). Paznnyne 6bino
NCTOPUYECKNM N (hOopMasibHbIM N KacasioCb TOJIbKO KJ1IaCCMYECKOro pMMCKOro rnpasa.
MepBble A0/KHbI 6b1IM ObITb 3a8B/IEHLI B TOYHOM COOTBETCTBUN C NMpeanncaHnsamm
3aKoHa, u nboe oTCTyn/IeHne OT 3aKOHHOW HOPMbI MPUBOANIIO K OTKJIOHEHUIO NCKA.
BTopble NnpeabsABASNNCE HA OCHOBE KOHKPETHOro npeanncaHns Boicluen cynebHom
B/1IaCTW, rNaBHbIM 06pa3oM NMpm NOMOLLM aHaNormu, n He 6bln CBSA3aHbl hOopMabHbIMUK
obcToATENbLCTBAMM.

Hapon Puma, Kak 1 Apyrux MMnepuii, 4o MOMeHTa (POpPMUPOBAHUSA FrOCYAapPCTBEHHOMO
cyla nepexxun nepmop pacnpocTpaHeHs YacTHOM pacnpaBbl Ha nLaMu,
HapyLWaBWUMKN Ybu-11Mb0 nNpaBa. KaXkablli, KTO CYUTa, YTO €ro UHTEPECH! yLEeMJIEHbI,
pa3bupasncs c BUHOBHbIM CBOMMU cunamMun. B xone pa3Butus obuiecTBa Takas popma



pacnpasbl CTasla HeTepnumon. MNMepexon oT YacTHOW hopMbl pa3bupaTenbCcTBa K
rocynapCTBEHHOMY CyAy OCYLLECTBASAICS MOCTeneHHo. B KavyecTBe npeaLlecTBYOWNX
3TanoB BbICTYMasio BBEAEHME CUCTEMbI perjlaMeHTaunm camopacnpasbl NOCPeCTBOM
YCTaAHOBJIEHMSA CNeunanbHOro nopsagka npuMeHeHnsa K obng4ynkam Hacunms, 3atem bbina
yTBEpP>XXAEHA BO3MOXHOCTb BblKyna (406poBOsIbHOrO, a 3aTeM obsa3aTensHoro). U B
3aBEepPLUEHNN MPUHAIN MOJIOXKEHMNE O TOM, YTO BCEe Aefla A0JIKHbI pacCMaTPUBaTbCH
rocynapCTBEHHbIMU OpraHamMn. Takum obpa3om, y i, NOSBUIOCHL NPaBO NoAaBaTb UCKMU.
B HUX Mornu copep>xaTtbCa pa3nmyHble TpeboBaHnsa. OCHOBHbIMU MPETEH3NAMMU
CYMTaNNCb HapYyLUEeHNS BELHbIX N 0653aTeNbCTBEHHbIX NMpaB. OgHaKo ocTaBascA
HepeLweHHbIM BOMPOC Nepnoa, B Te4eHMe KOTOPOro MOXXHO 6b110 3aaBUTb TpeboBaHuns.
NckoBasd [aBHOCTb NpeacTaBsseT cobon yCTaHOBNEHHbIN CPOK, Ha NPOTAXXEHUN
KOTOPOro 4esioBeK MMeeT BO3MOXHOCTb 06paTuThCsa ¢ TpeboBaHMeEM O 3aWmMTe CBOEro
npaBa, KoTopoe 6bI10 HapyLeHo. Te4eHne 3Toro neprnoaa HadyMHaeTCcsa C MOMeHTa
NMosIBNIEHUSA NPETEH3NMN.
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