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Me)xayHapoOHas OTBETCTBEHHOCTb - MOHATME, OXBaTbIBaloLLEe pa3/InyHbIE NO
coaep>xaHuto sBneHus. MNMpexxae Bcero, TEPMUH «OTBETCTBEHHOCTb» ynoTpebnseTcsa B
MeXXOYHapOoAHO-NPaBOBbIX aKTax, KOrAaa Y4aCTHUKN MeXOYyHapoaHOro obuieHuns
NMPW3HaOT OTBETCTBEHHOCTb 33 CBOU AENCTBUS B TOW UKW UHON cdhepe MexayHapoaHbIX
OTHOLUEHUN. B faHHOM c/ly4ae OTBETCTBEHHOCTb, UCXOAS U3 MOJIOXKEHUA Teopun Npasa,
ABNISIETCS MO3UTUBHOW U 03HAaYaeT 0653aHHOCTb HaAJ1EXKALLLET O BbIMOJIHEHUS MPUHATbIX
0653aTeNbCTB, UMELWNX, KakK NpaBuio, BaXKHOe 3Ha4YeHne ans BCero MMpoBoro
coobuiecTBa.

B nepByto oyepenb nog MeXXayHapoaHON OTBETCTBEHHOCTbIO MOHMMAIOT COBOKYMHOCTb
HeraTUBHbIX MOCNEACTBUN, HACTYNAOLWMX AN HAPYLLUUTEeNs MexxayHapoaHbIX
obsa3aTenbCTB.

HaHHbIA NHCTUTYT UFrPaeT UCKJIIYNTENIbHO Ba)XKHYIO POJib B MEXAYHAPOAHO-NMPaBOBOM
pPerynmMpoBaHnNmn, NOCKOJIbKY B OTCYTCTBME HaOeXHbIX CpeacTB obecrneyeHnss HOPMbl
MeXXAYHapOo4HOro npaBa OCTalTCA JINLWb AeKNapaunsMm, He OKa3biBaloOWMNUMM peasibHOro
BO3AENCTBUSA Ha MeXXAYHapPOA4Hble OTHOLLEHWS.

B Hay4yHOM nuTepaType npobseme oTBETCTBEHHOCTU BCeraa yaenanocb npucrtajbHoe
BHUMaHMe. U3HavanbHO B paboTtax M. Fpouns, 3. BaTTend BO3SMOXXHOCTb HapOLOB
nobmeaTbCA 3alMTbl HAPYLUEHHbIX NpaB pacCcMaTpuBanacb C TOYKM 3peHUs
€CTeCTBEHHO- NPaBOBbIX KaTeropunn. OCoObeHHOCTbLIO N0AX0Aa K TeMe OTBETCTBEHHOCTMU
rnepuoaa KacCM4eckoro MexxayHapoaHoro npasa XIX B. B paboTtax W. baoH4ynn, A.B.
Ffeptepa, ©.®. MapTeHca U Op. MOXKHO Ha3BaTb LUMPOKOE UCMOJIb30BaHNE aHaI0rnMn U3
HauUMOHasibHOro npasa. lNpn 3TOM OTBETCTBEHHOCTb NrOCYAapCTB OTOXKAEeCTBAN1aCh C
rpa>ka4aHCKo-rnpasoBon NMbo yroaoBHOMNM.

MNpeobpa3zoBaHna B nepuod nocne Nepso MUPOBOM BOMHbI MPUBENN K NEepecMoTpy
NPUMEHSABLLUNXCA paHee (hOPM OTBETCTBEHHOCTU, B HaCTHOCTU, K OTKa3y OT aHHEKCU n
KOHTpMbyuuin. B paboTax 3Toro nepmona nojyyuaa passutme KOHUENLNSA YrOJI0BHOMN
OTBETCTBEHHOCTM rocyJapCTB 3a pa3BsA3biBaHMe BOMHbI U Apyrue Hanbonee onacHble
npaBoOHapyLUeHNs, poAOHAaYa/IbHUKOM KOTOPOM NPU3HAeTCa PyMbIHCKUIA npogeccop B.
MNenna. OgHako TeopeTnyeckme NoCTPOEHUA aBTOPOB 3TON KOHLEeNUuUn, OCHOBaHHbIE Ha
CTPEMIEHNN K YMaJIEHUIO roCyJapCTBEHHOr0 CyBepeHuTeTa, He y4YnUTbiBain cneynuky
MEXroCyAapCTBEHHbIX OTHOLEHUN 1 He Bblain BOCMPUHATHLI Ha npakTuke. WccnepoBaHuns
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WHbIX aCNeKTOB OTBETCTBEHHOCTU NPENMYLLLIECTBEHHO CBOAMINCH K 3alUMTe
cobCTBEHHOCTU U NINYHOCTU MHOCTPAHLEB, OCTABJIAA B CTOPOHE ApYyrune Ba)kHble cdepbl
MeXXAYHapoaHOro CoOTpyaHM4YecTBa.

Ba>kHy10 posib B pa3BUTUN NHCTUTYTa MeXAYyHapo4HOMW OTBETCTBEHHOCTW Cbirpasna
AeATeNIbHOCTb N0 Kogndukaumm u NporpeccnBHOMY pas3BuUTUIO ero HoOpM. HavynHasga
1927 r., n3y4eHuto TeMbl MEXAYHAPO4HON OTBETCTBEHHOCTU Oblna noceswieHa paboTa B
pamkax Jlinrn Hauun. OgHaKo ee paccMoTpeHue He Obi1o 3aBepLlueHo. B kayecTse o4HOM
N3 Tem, NOAXOAAWMNX ANA Koandnkaumm, oTBETCTBEHHOCTb rocygapcTs B 1949 r. 6bina
BbibpaHa KoMmuccuen mexxgyHapoaHoOro npasa - npasoTesop4yecknum opraHom OOH, B
3a[la4M KOTOPOro BXOAUT KOAUUKaLNSA U MPOrpeccnBHoe pa3sButme MexxayHaponoHoro
npasa. KMl OOH 6bina npoaenaHa 3Ha4yuTenbHada paboTa, B xoae KoTopon 6binan
pacCMOTpPeHbl OCHOBHbIE acrneKTbl OTBETCTBEHHOCTU roCcyLapcTB. 3aBepLlunsiacb OHa
ToNbKo B 2001 r. ¢ npuHATHeM MNpoekTa cTaTen «O6 0OTBETCTBEHHOCTU rOCyJapcCTB 3a
MeXXOYyHapoOHO-NpoTMBOMNpaBHble AeaHua (ganee - [NpoekT). NpegnonaraeTcs, 4TO Ha
ero ocHoBe byneT co3faHa MexAyHapoaHas KoOHBeHUMA. B HacToswee Bpems MNpoekT
aBssieTcs Hanbonee aBTOPUTETHLIM aKTOM, U3NaratowmM NPUHLUMNBLI 1 HOPMbl MHCTUTYTA
MeXXOYyHapoOoHOW OTBETCTBEHHOCTU. Ewe 3a00nro 0o 3asepweHuns paborel KM OOH
MexnayHapogHbin Cyn OOH cceinancsa Ha nonoxeHus MNpoekTa Kak Ha foKa3aTesibCTBO
CyLecTBOBaHMA 0ObI4YHbIX HOPM MeXAYHapO4HOro npasa.

B coBpeMeHHbIN nepnog MHCTUTYT MeXAYHAapOOHON OTBETCTBEHHOCTM NOOBEPKEH
rnyboKMM n3MeHeHnsAM, CBA3aHHbIM C MOMCKOM HaOeXHbIX CpeacTB YKpenaeHus
MeXXAYHapo4HOro NnpaBonopsaka, 4To A0JIKHO crnocobcTBoBaTL MObUAM3aLMm yCUINn
MWUPOBOro coobulecTBa Aasa npeonosieHns obwmx npobnem, yrpoxkarumx
CyLWlecTBOBaHMNIO BCero yenoBevyecTtBa. C y4eTOM COBPEMEHHbIX NOTpebHOCTEN
MeXXOYyHapo4HO-NpaBOBOE peryanpoBaHmne npmobpeTtaeT Ka4eCTBEHHO HOBbIE
XapaKTepucTmkn. HopMebl, HanpaBieHHbIe Ha obecnevyeHne MeXxxayHapoaHOro Mmpa m
6e30nmacHOCTN, pacCMaTPUBAIOTCA B Ka4eCTBE MMMNEePaTUBHbIX, @ BbiTEKaOLLME N3 HUX
obsa3aTenbcTBa Npnobpenm yHMBepcCcasibHbIM XapakTep U CHNTATCA 4EeNCTBYOWMMN B
OTHOLUEHNN BCEro MmmpoBoro coobuwectsa. B cBoto o4epenb, 3TO TpebyeT KOPEHHOro
nepecMoTpa MHOMMX TPaOANLMOHHbBIX NOJIOXKEHUA YHEHUSA O MEXXOYHAaPOAHON
OTBETCTBEHHOCTMW.

BMecTe c TeM coBepLUEeHCTBOBaHME CPenCcTB YKpenaeHnsa MexxayHapoaHoro
rnpasonopsiika 0TMe4YeHO NPOTUBOPEYNSAMU, KOTOPbIe Haraa4HO NPosBUNCHL B nNpouecce
pa3paboTku MNpoekTa KMI OOH, Mexxay CTOPOHHMKaMW YKpenaeHns encTBYOWNX
cnocoboB NpmBevYeHNs K MexxayHapoaHOW OTBETCTBEHHOCTN N TEMU, KTO BbICTyMan 3a
co3faHue HOoBbIX, 60s1ee COBEpPLUEHHbIX CPeACTB NOAAEPXKAHNA MEXOYHAPOOHOIr0



npasonopsaka. NocnegHmne KoHe4vHyto Lenb pabotel KMIMT OOH Buaenn B co3gaHunm
athhekTMBHOM cnucTembl, obecnedymBatollen HeyKJIOHHOe cobniogeHne MmexxayHapoaHbixX
o06sa3aTenbCTB. BoiABUraBLUMECS 014 3TOro npenioxeHus dbiam HanpassieHbl Ha
pacwmpeHmne pyHKLNN MeXxOyHapoLHbIX OPraHoB, co3aHne 3(p(peKTUBHbIX CPencTB
MWPHOIro pa3peLleHns CrNopoB, OrpaHNyYeHne 3sieMeHTa Npon3Bosia Npu oCyLWecTB/IEHNN
OLAHOCTOPOHHUX MPUHYOUTENbHbIX AENCTBUN rocygapcTe. C Apyron CTOPOHbLI, 3TU
npennoXXeHnsa paccMaTpMBaIMCb MHOMTMMW KakK aMbuLmMo3Hasa nonbiTKa CoO34aHns 13
peXxnMma MexayHapo4HON OTBETCTBEHHOCTW aJibTEPHaTUBbI CYLLECTBYIOLLEN
MOJINTNYECKOWN cnctemMe obecnevyeHns MexxayHapoaHoro Mmmpa n 6esonacHoCcTu.
OTMe4anochb, 4TO OHa Morna 6bl MMeTb LWAHChI Ha ycnex /Wb B yCnoBuax bonbLuen
MOINTUYECKON N SIKOHOMUYECKON NHTErpaynm B Mmpe, roe y4aCTHMUKOB yBaKanun bbl He
3a CUNy NPUHYXAEHUSA, a 3a CUy YybexxaeHunsa n rae HaunoHaslbHble nHTepechl 6bin 6ol
TECHO yBsA3aHbl C 06WMMN NHTEpecaMu.

OT OTBETCTBEHHOCTU 32 MeXXAYHapo4HO-MPOTUBOMNPAaBHbIE AeAHUA criegyeT oT/n4aTb
06BbEKTUBHYIO OTBETCTBEHHOCTb, HAaCTyMNaloLLYO 3a Bpep, Bbi3BaHHbIA NPaBOMEpPHOMN
DeATeNIbHOCTbIO, COMNPSAXKEHHON C 3KCMayaTaumen NCTOYHUKOB NMOBbILLEHHOW OMACHOCTN,
KOTOpPbl€ HECYT 0NAaCHOCTb NPUYNHEHUNSA 3HAYNTENIbHOIO TPaHCrPaHUYHOro Bpeaa.
Y4yuTbIBas, 4TO AaHHbIV BN OTBETCTBEHHOCTU CYLLLECTBEHHO OTJINYAETCA OT
rnocse4CTBUIN COBEPLUEHUA MeXXAYHAapPOo4HO-NpoTMBONpaBHOro gesHus, KMIM OOH,
HauynMHaa ¢ 1978 r., BKAOYMAa B NporpaMmy csoen paboTbl OTAENbHYIO TEMY,
0O3arjaBileHHY0 «MexayHapooHasa OTBETCTBEHHOCTb 3a BpeAHble NocneacTBuUA
OENCTBUN, HE 3anpeLleHHbIX MeXayHapoaHbIM npaBom». 1o HacToswee BpeMs paboTa
KMIM OOH Hap kogundukaumen n nporpecCuBHbIM pa3ButmeM HOpM B 3Ton obnacTtu
npoaoJiKaeTcs.

1.2 MexayHapoaHoe npaBoHapyLwleHue KaKk OCHOBaHue OTBETCTBEHHOCTHU
rocypapcrea

MeXxayHapo4HO-MPOTMBOMPaBHOE AesHne rocyaapcTea UMeeT MecTo, Korga Kakoe-nmbo
nosefeHmne, coctosLee B 4eNCcTBUN nnn 6es3nencTemmn, MoXXKeT NpuceBamBaTbCS
rocynapcTBy NO MeXXAyHapo4HOMY npasy 1 npeactasnseT cobon HapyLleHue
MexayHapoaHoro obs3aTenbCTBa 3TOro rocynapcTaa (CT. 2 lNpoekTa cTaTen o
MeXXOYyHapOoOoHOW OTBETCTBEHHOCTU rocyapCTB 3a NpaBoHapyLleHune).

AHanornyHble rMonoXeHus copepxatca B MpoekTe cTaTen «O6 0TBETCTBEHHOCTH
MeXXOYHapPOAHbIX OpraHn3aLnine.



Takum obpaszom, KMIN OOH ncxoant n3 HeobxognMoCTn HaAn4YmMa OBYX J1IEMEHTOB,
MO3BONAOLWMX KOHCTAaTUPOBaTb HaIM4YNe Mexx4yHapoLHO-NPOTUBOMNPABHOI0O AeAHUA U
HeobxoonMbIX AN HACTYNJIeHNA OTBETCTBEHHOCTU rocynapcTea. lepBbll N3 HUX,
HepeaKO MMEeHYeMbIN «CYyDbeKTUBHbLIM», COCTOUT B MPUCBOEHUN FOCYAAPCTBY
onpepneneHHoro obpasa nosegeHms. HeobxoaMMOCTb TaKOM KOHCTPYKLUUKM oBycnoBneHa
TeM, YTO rnoBefeHne rocyfapcTea B MeXAyHapoaHOW chepe BbipakaeTcs B AeNCTBUAX
€ro KOHKpeTHbIX OpraHoB, B Ka4eCTBe KOTOPbIX BbICTYMAOT OTAEJIbHbIe uua Uin
rpynna any. OHXM MOryT HEeCTU OTBETCTBEHHOCTb MO HaLMOHAaNIbHOMY 3aKOHOAATE/NbCTBY
cBoein cTpaHbl. O4HaKO Ha MeXAyHAapo4HOM YPOBHE OTBETCTBEHHOCTb JIOXKUTCA Ha
rocynapcTBO, KOTOPOE OHWU NMpenCcTaBastoT.

FfocynapcTBa HECYT OTBETCTBEHHOCTb 3a AENCTBUSA CBOUX OPraHOB HE3AaBUCMMO OT UX
MOJIOXKEHMNSA B CTPYKTypE B/ACTU, T.€. NPUHALNEXHOCTU K 3aKOHOAATENbHON,
NCNONIHUTENbHON, CyaebHOon BNacTn, CUCTEME LeHTPaibHbIX N MECTHbIX OpraHoB.
CnefnyeT OTMETUTb, 4TO onNpeaesieHHoe NoBegeHNne MOXXKeT NpMCcBamMBaTbCs roCynapcTBy,
Korga ero opraHbl 4ENCTBOBaN B 0OPNLMANBLHOM KaYyeCTBE, T.€. OCYLLECTBISANN
3/1EMEHTbI FOCy4apCTBEHHON BNACTN, AaXKe eC/IN NpeaoCTaBs/IEHHbIE UM MOJIHOMOYMS
ObII NPY 3TOM MPEBbILWEHbI NN UX OCYLLLECTBIEHWE BbIJIO CONPSAXKEHO CO
3noynoTtpebneHnem.

OTBETCTBEHHOCTb MeXAYyHapo4HbIX OpraHmn3aunin, B COOTBETCTBUU C [1poeKToM CT. 4,
npuHaTon KMIM OOH B npepBapuTenbHOM nopsagke rno temMe «OTBEeTCTBEHHOCTb
MeXOYHapo4HbIX OpraHm3aunn», HacTynaeT B pe3ysbTaTe noseneHuns nboro s ee
OpraHoB, AOJ/IKHOCTHbIX JINL, WX MHOMO JINLa, KOTOPOMY NopydeHa 4acTb YHKL NN
opraHusauun.

Hapsaay ¢ npucBoeHneM B KavyecTBe Cy6bEeKTUBHOMO aleMeHTa MeXXayHapoa4HO-
NPOTUBOMPABHOIr0 AeAHUS B 3aBUCUMOCTU OT XapakTepa HapylweHHoro obasaTenbCTBa
pa3nnyaloT BUHY rocyfapcTBa Kak HaMepeHue HaHeCcTn Bpe nNpaBaM Apyrux cybbekTos
MeXxAyHapoaHoro rnpasa. OgHako B 60/1bLIMHCTBE C/ly4aeB HaMepeHne rocygapcTea He
OKa3blBaeT CyLleCTBEeHHOro BJINAHNSA Ha KOHCTaTaLnio MeXX4yHapo4HOro
npasoHapyLweHus, n 31o nodbyamnno KMIM OOH NCKNIo4YNTb BUHY U3 YNCa He0bXoaNUMbIX
3/1IeMEeHTOB MeXXAYyHapoa4HOro npaBoHapyLUeHUs.

Opyron anemMeHT MexayHapoaHO-NMPOTUBOMNPABHOIO AeAHNA, HEPEAKO UMEHYEMbIN
«06BbEKTUBHbLIM», COCTOUT B HAPYLUEHUN FOCYyAapCTBOM CBOEro MeXXayHapoaHOro
obs3aTenbCTBa, T.€. HECOOTBETCTBUM €ro NoBeAeHnsa ToMy, 4To TpebyeT oT Hero
COOTBETCTBYlOULEE MeXAyHapoaHoe 06543aTeNbCTBO, KOTOPOE B 3aBUCUMOCTU OT
XapakKTepa MOXXeT npeanncbiBaTb onpeneneHHbin obpas noBeaeHnsa Nam AOCTUXKEHMNE



onpenesieHHoro pesysbTaTa. [1pn 3TOM HE MMeeT 3Ha4YeHUs, BbITEKAET JIN HapyLLUEeHHoe
0653aTeNbCTBO N3 MexAyHapoaHoro obblvas, AoroBopa ManM MHOro NCTOYHUKA
Me)XOyHapoaHOro npaea.

3acny>XnBaeT BHUMaHUA TOYKa 3peHNs 0 HeEOBXOAMMOCTN OTHECEHUSA K YNCY DJIEMEHTOB
MPOTUBOMNPABHOINO AeAHNA KaTeropun epena, Kotopbin He 6bin BkAto4eH KM OOH B
TeKCT lNpoeKTa CO CCbIJIKON Ha TO, YTO MaTepuasibHbI Bpen CONyTCTBYET TOJIbKO
OTAesIbHbIM HapyLIEHUAM N OH CTAHOBUTCS HEOBXO0AMMbIM 3/1€MEHTOM NMPaBoOHapyLLEHNS
B 3aBMCMMOCTW OT XapaKTepa HapyleHHoro oba3aTtenbLCcTBa.

NoBepeHmne rocygapcTsBa, nognagatollee Nnog nepeyncieHHble Bbille KPUTEPUN, TEM HE
MeHee, MOXXeT pacCMaTPUBATbLCS Kak NMpaBoMepHoOe, ecsin UMesn MecTo
obcTosaTeNnbCTBA, NCK/OYaKOLLMEe NPOTUBONPABHOCTL. B MpoekTe 0 MexxayHAapPoOaHON
OTBETCTBEHHOCTM Ha3biBAETCS LWECTb 06CTOATENLCTB NOAOOHOI0 poaa: cornacue,
camoobopoHa, KOHTpMepbl, opc-Maxkop, beacTeme n COCTOAHNE KparHen
HeobxoaomMMocTn. Hannymne nepeymcneHHbix 06CToATeNbCTB caMo No cebe He BAUSET Ha
COXpaHeHne B Cue NMoaBepPrnXCs HapyLLUEeHMNI0 MeXXaAyHapoaHbliXx 06583aTenbCTB, a
onpaBAblBaeT OTCTYMJIEHMNE OT HUX Ha MPOTSXKEHUN Nepnoaa BpeMeHu, Korga 3Tu
obcTosTEeNbCTBA BO3HMKANM U NPOAOJIKAIN CYLLEeCTBOBaTb. KpoMe 3TOro, HU 0AHO U3
nepe4vyuncieHHbix 06cToaTensCTB camo no cebe He n3basnsaeT oT 06A93aHHOCTH
BO3MeLLEeHUst NMPUYNHEHHbIX YObITKOB.

Cornacme KOMMNETEHTHbIX OPraHOB roCyAapCTBa Ha NPUOCTaHOBAEHNE MeXOYHaPOAHbIX
06a3aTeNbCTB, YCTAHOBMEHHbIX B €0 M0Jib3y, A0J/IKHO ObiTh AAHO B ABHO BblPpa)XE€HHO
¢opmMe, T.e. NUCbMEHHO WX C MOMOLLbI0O OpULINANBHOrO 3anBneHnsa. Cornacue sBNsieTCs
NencTBUTENbHbLIM Cyrybo B ABYCTOPOHHMUX OTHOLUEHUAX MEXY roCyNapCTBOM,
OTCTYMNAOLWINUM OT NPUHATOro 0643aTeNIbCTBa U AaOWMM COrlacne Ha 3TO, U He
NCKJIl0YaeT OTBETCTBEHHOCTU B OTHOLLEHUN TPETbUX rocyAapcTB. Kpome 3TOoro, HU OZIHO
roCyapCTBO HE MOXXET XOTs O6bl BDEMEHHO 0TKa3aTbCA OT CBOMX MpPaB, BbITEKAOLWMX U3
NMMNepaTUBHbIX HOPM MeXXAYHapOoAHOro NpaBa - HOPM jus cogens.

OTCTyn/eHne OT MeXAyHapoaHbIX 06a3aTeNlbCTB MOXXET OMNMpPaBAbiBaTbCA Tak>XXe B CBA3MU
C pearnpoBaHMEM Ha COBepLUEHME MeXAYHAPOL4HO-MPOTUBONPAaBHOro aesHnsa. OgHako
nonobHoro poaga AeNCcTBMUSA ONpPaBAbIBAlOT HEBbLIMOJHEHNE MEXAYHAaPOAHbIX
o653aTeNnbCTB B TON Mepe, HAaCKOJIbKO OHM CaMu SABAAIOTCSA 3aKOHHbIMUY, 0 YeM byaeTt
NOTU peydb HMXe. KpoMe 3Toro, NPoTUBOMNPABHOCTb UCKJII0YAETCS TOJIbKO B OTHOLLEHMWN
0653aTeNbCTB, NPUHATBLIX B NOJIb3Y NMpaBoHapyLwmnTens, n He ocsoboxxagaeT oT
06513aTeNbCTB B OTHOLLEHUN TPETbUX FOCYAapPCTB, NPaBa KOTOPbIX TakXe MoryT ObiTb
3aTPOHYThI.



npOTI/IBOI'IpaBHOCTb nedaHnda NCKJIlo4YaeTCAa TakKXXe B cieQyroLlnx cinydaax.

— (hOPC-Ma)>KOPHOW CUTYyaL NN, KOra y COOTBETCTBYIOLLEro rocyAapcTBa Noj BANAHUEM
NPUYXH NPUPOLHOI0 UM TEXHUYECKOr0 XapakKTepa He MMeJsIoCb BO3MOXXHOCTM
cnenoBaTh NMPUHATOMY 00693aTeNbCTBY;

— bencTeus, Korga oTcTynseHmne oT obsa3aTenbCTBa BbI3BAHO CTpeMseHnem nsbexaTtb
Bpeda XKWU3HW 1 300POBbIO JIIOOEN, €CNIN TONIbKO Takoe NoBeAeHne He CBA3aHOo C
npu4nHeHnem 6onee macwTabHbIX BpeOHbIX MOCAeACTBUNA.

— COCTOSIHUS KpalHe HeobXoAMMOCTHN, Korga oTCTyrnaeHne oT MexxayHapoaHoro
ob6si3aTeNbCTBa BbI3BaHO HEOOXOAMMOCTbIO 3aLNTbl KOPEHHbLIX MHTEPECOB rocyaapcTBa
NN MeXXAyHapoaHoro coobliecTBa ¢ y4eToM pa3yMHon 3a6oThl 06 MHTEpecax Apyrux
YYACTHUKOB MeXAyHapoaHoro obLieHus.

Hapany c opavHapHbIMU NMpaBOHaApPYLWEHUSAMU, UMEHYEMbIMU «Ae/IMKTaMu», cnenyert
pa3nMyaTb KaTeropuo MexxayHapoOHblX NpecTynieHnn. B HacToswee BpeMs rno nosony
XapakKTepa OTBETCTBEHHOCTU 3@ MeXXAYHapoAHble NpecTynieHns BbipaboTaHbl
pa3jinyHble NoAX0Abl, HAYMHAA OT pacnpoCTpPaHeHNs Ha rocygapcTBa YroJIOBHON
OTBETCTBEHHOCTU [0 OTKa3a NPOoBOAUTb pa3rpaHNyYeHne Mexay pas3myHbiMn
KaTeropuamMu npaBoHapyweHun. CTpeMacb AOCTUTHYTb KOMMNpoOMMCCa N n3bexxaTb
rnepeHeceHnsa B MeXXAYHapoL4HYIO chepy YyrosioBHO-NpaBoBbIX KaTeropun, KMIM OOH
OTKa3aslaCb OT TEPMUHaA «MeXOyHapoaHble npecTynjieHunsa», 3aMeHnB ero TepMMHOM
«Cepbe3Hble HapyLweHns oba3aTenbCTB, BbITEKALWMX U3 MMMEpPaTUBHbIX HOPM obLero
MeXXYHapOoL4HOro npaBsa».

OnHako npobnema hopMyIMPOBKN KPUTEPUEB Pa3rpaHNYEHNS TUNOB NMPaBOHapPYyLUEHNN
BO MHOIOM OCTaJlaCb HepelleHHon. Ecnn npexxae 6panacb 3a 0CHOBY y6e)XAEHHOCTb
MNPOBOro coobuiecTBa B NPecTynHOCTM ONpenesieHHOro AesiHNs, TO B HbIHELWHEN
penakumnmn NpoekTa yKa3blBaeTCa Ha XxapakKTep HapylleHHoro oba3aTenbCcTBa,
npoucTeKawLwWero n3 MMNepaTUBHOM HOPMblI MEXXAYHAPOAHOIro NpaBa, U CEPbE3HOCTb
HapyLUeHns, 4TO corsiacHo cT. 40 MNpoekTa MOXET Bblpa>kaTbCsi B rpybom un
CNCTEMAaTUYEeCKOM HEBbIMOJIHEHNN OTBETCTBEHHbIM FrOCYy4apCTBOM CBOEro
obsa3aTenbCTBa.

B uenom KMIN OOH ycTpaHuMnacb OT pelleHns npobnemMmbl 0OTBETCTBEHHOCTU 3a
Me)XOyHapo4Hble npecTynjeHna rocynapcTs, orosBopus B CT. 41 [1poeKkTa, 4To ero
CTaTbW He 3aTparuBaloT AajibHeNlee pa3BuTue MHCTUTYTa Hanbonee cepbesHbiX
HapyLweHun MexxayHapo4HOoro rpaea. BmecTe ¢ TeM peannsaumnsa OTBETCTBEHHOCTU 3a
MX CcoBepLleHne cBA3aHa C psaaoM ocobeHHoCTewN.



1.3 MexaHu3M peasiM3auum MeXXAyHapoaHOW OTBETCTBEHHOCTU rocyaapcTs 3a
npaBoHapyLwieHue

MeXaAyHapodHaA rnpaBoBad OTBETCTBEHHOCTb NMpaBOHapyLweHne

IOns onpepeneHns oCHOBaHUN HaACTYyNJIEHUS MeXAYHapo4HON OTBETCTBEHHOCTU
ynoTpebnsaT TEPMUH «HapYLLUEHNE MeXXAYHAPOAHOro obsa3aTtensCcTBa», KOTOPbLIN
OTpa)KaeT XapaKTep NOCTPOEHUNS MeXOYHAPOAHbIX MPAaBOOTHOLLEHWI, CBA3bIBAOLLNX
oTAesibHble rocyaapcTBa, BCIeACTBME HYero MexxayHapoaHoe rnpaBoHapyLleHmne
TOXKAECTBEHHO HapyLeHnto 0683aTeNbCTB B OTHOLLEHNN KOHKPETHbIX roCyAapCTB,
KoTopble NpnobpeTatoT BO3MOXXHOCTb MPAaBOMEPHO UCMNO0JIb30BaTb MEXAHN3M
peanmsaumn MexxayHapoaoHOM OTBETCTBEHHOCTM ON14 3alMTbl CBOEro HapyLLUEHHOro
npaBa. C y4eTOM 3TOro npaBoM Ha OCYyLLECTB/IEHNE Mep OTBETCTBEHHOCTM obnanatoT
TOJIbKO rocyfapcTsa, obnagatowme CTaTycoM «MoTepneBLLero» B pesyJsbTaTe
COBEpLUEHNS MeXXAYyHapOAHO-MPOTMBOMNPABHOr0 AeAHNA.

TpaAWUMOHHO MeXXAYyHapoaHble 06s3aTeNbCTBa HOCUAN ABYCTOPOHHWUIA XapaKTep,
BCNEACTBME YEro NoTepneBLUINM BbICTYMas OANH N3 Cy6beKTOB MeXAyHapoaHOro npaga,
KOTOpPbI CaMoCTosATENbHO obecneymBan 3alWMTy CBOUX NMpaB. Peakuns Ha coBeplUueHne
Me)XXOYyHapOo4HOro NpaBoOHApYyLLUEHUS BXOAK1a B €ro BHYTPEHHIO KOMMETEeHLUMIo, U
BMELLIaTeNIbCTBO B X0 OCYLLECTB/IEHNS OTBETCTBEHHOCTU CO CTOPOHbI NHbIX CYOBHEKTOB
6b1710 HegonycTUMbIM. OHAaKO CO BPEMEHEM CUTYaLUS MEeHsIacb. Ba)KHbIM 3Tarnom
CTasnio opMupoBaHme o0b6s13aTeNnbCTB, MPUHUMAEMbIX B MHTepecax rpynnbl cCTpaH. Mx
NnosiBNeHNE BbI3BAaHO PacLUMPEHMEM MPAKTUKKN 3aKIH0YEHNSI MHOFOCTOPOHHMX A0OFOBOPOB,
yCTaHaBAINBAOLWNX MEX Y YHaCTHMKaMW onpenesieHHbI NpaBoBOW pexxuM. HapylieHune
NPUHATBLIX 006583aTeNbCTB XOTHA O6bl 0AHUM U3 Y4AaCTHUKOB JOrOBOPa BeAET K pa3pyLUEHUto
BCE AOroBOPHON CTPYKTYpPbl. COOTBETCTBEHHO OTHOLLUEHNS OTBETCTBEHHOCTN,
BO3HMKAOLLME MeX Ay NPaBOHAPYLLUNTENIEM N OCTalIbHbIMU YHYaCTHUKAMUN peXxuma,
MO>XHO BbI€/ITb B OTAE/NbHbIA TUM.

BO3HWMKHOBEHME NPUHLNMNANBHO HOBOMO - TPETLEro MO CHETY TUMA OTHOLUEHU
OTBETCTBEHHOCTM CBSI3aHO C (POPMUPOBAHMEM OBLLINX NHTEPECOB MUPOBOIro coobLilecTBa
B YCTPaHEHUM yrpo3bl A1 CyLLIeCTBOBaHUSA BCEro YenoBevyecTBa. B coBpeMeHHbIX
YC/IOBUSIX AENCTBUSA OTAe/bHbIX FOCYAapPCTB MOTYT MOCTaBUTb Ha rPaHb BbKMBAHUSA BCE
4enoBeY4YeCTBO UM MPUBECTU K YHUUYTOXEHMIO €ro Ba)KHENLNX LeHHoCcTen. Psag
06a3aTenbCTB, B NepPBY0 o4Yepeb 3anpeLlatolinx yrpo3y CUIon 1 ee NpuMeHeHne,
MaccoBoe 1 rpyboe HapyLLeHVe NpaB YesI0BEKA, 3arpsa3HeHMe OKpYXKatoLen cpeabl,
NpX3BaHbl 3alLNTUTb KOPEHHbIE MHTEPECHI BCEr0 MMPOBOro coobuiecTBa. C y4eTom
3aMHTEPECOBAHHOCTU B UX COBJIIOAEHNN CO CTOPOHbI BCEX YYAaCTHUKOB MEXAYHapoaHOro



obuieHns, NnogobHble 0643aTeNIbCTBA PACCMATPUBAIOTCS KakK YHUBEpPCabHble erga omnes
(0T naT. «NPOTMB BCEX»), T.€. CBA3bIBAOLLME BCEX CYOBEKTOB MEXAYHAapPOA4HOro nNpasa.
X HapyLleHne NopoXKaaeT yHMBEpPCaslbHble MPABOOTHOLLEHNSI OTBETCTBEHHOCTU MEX Y
NpaBOHaPYLLUNTENEM, C OAHON CTOPOHbI, 1 MUPOBbLIM COOBLLLECTBOM, C APYrOW.
Bcnencteue 3Toro ntoboe 13 rocygapcts npuobpetaeT cTaTyc NoTEpPneBLUEro u
YMOJIHOMOYEHO Y4acTBOBaTh B peasin3auum OTBETCTBEHHOCTU MPaBoHapyLUMTEeNs .

YHuBepcasibHble NMPaBOOTHOLIEHUA OTBETCTBEHHOCTM BO3HUKAIOT MpeXXae BCero
BCNenCcTBMe coBeplleHna Hanbonee onacHbIX HapyLWeHUN MeXayHapoaHOro npasa.
KoopavHauma 0enCcTBUN roCyfapcTB OCYLWEeCTBAAETCA NyTEM NX pa3rpaHNYeHns Ha
KaTeropuwo HernocpencTBeHHO U KOCBEHHO noTepnesLwunx. Npu 3ToM TONIbKO
HenocpencTBEHHAs XXepTBa NPOTMBOMNPABHOro AesHns obnagaeTt nosHbIM Habopom
MOIHOMOYUI, TOrga Kak MoJIHOMOYUA OPYrux rocynapcTB, 3aUHTEepecoBaHHbIX B
cobntogeHnn HapylweHHoro obsa3aTenbCTBa, ABAATCA NPON3BOAHLIMU N Bonee y3KUMU.
YynteiBas 310, KMIT OOH orpaHn4nna nosiHOMO4YMNSA KOCBEHHO NOTepneBLUnX rocyaapcTs,
corsiacHo n. 2 cT. 48 lNpoeKTa, BO3MOXXHOCTbIO BblABMXEeHUSA TpeboBaHM 0O
npekpaLweHnn MexxayHapoaHO-NMPOTUBOMNPABHOIO AesHNS U NpenoCcTaB/IEHNS 3aBEpPEeHUNA
WU rapaHTUM HENOBTOPEHNS; U UCNOJIHEHUN 0BA3aTeNIbCTBa MO BO3MELLEHMNIO B UHTepecax
noTeprneBLWEero rocygapcrea nnm beHedurunapmeB HapyLeHHOro obssaTenbCcTBa.

B 601bLLIMHCTBE NPUMEPOB pearmpoBaHne Ha COBepLUEHME MEeXAYHAapPOo4HO-
MPOTMBOMNPABHOIO AeAHUSA CBA3aHO C AENCTBUSAMMN OTAENbHbIX CTpaH. NMpnyem nonobHas
peakuusa aBsseTCs NpaBoM rnoTepnesLUen CTOPOHbI, MPOUCXOOUNT B €e NHTepecax u B
OTCYTCTBME KaKOro-1nmbo BHeWHero KOHTPOAs. 3TO MOJIOXKEHNE KacaeTCs Kak
rocyoapcTB, Tak N MeXAyHapoOHblX opraHmn3aynin. B yactHocTun, CneynanbHbIn
noknag4muk KMI OOH no Teme MeXxxayHapoaHOW OTBETCTBEHHOCTU rocynapcTs I.
ApaHp>xuno-Pync no nosogy nosnHomou4umm Coeeta beszonacHoctmn OOH, nrpatouiero
KJII04EBYIO POJib B 06ecneyeHnmn MmexxayHapoaHoro Mmmpa n 6esonacHocTun, cnpasenvBo
oTMeyars, YTo:

a) CoBeT OEeNCTBYET B BbICLUEN CTENEHN ANCKPEeUMOHHO. OH He AencTByeT oba3aTenbHO
N perysspHoO BO BCEX CUTYyaUUAX, KOTopble, BUAMMO, TPeDYIOT NpUMEHEHMNSA ero
KoMneTeHuunn. HanpoTums, OH AENCTBYET U3bnpatenbHo;

b) CoseT He 06a3aH NPUMEHATbL eANHbIN KPUTEPUI B CUTYaLNAX, KOTOpPble MOryT
noka3saTbCs BNOJIHE CXOXUMU. COOTBETCTBEHHO NPECTYMNJIEHNA TAaKOro Xe Buaa N Takon
>K€ Cepbe3HOCTU, YTO N Apyrme, MOryT pacCMaTpMBaTbCA MHAYe UKW He
paccMaTpuBaTbCs BOOOLLE;



C) cam xapakTep peweHunin CoseTa, NO-BUOANMOMY, UCKJIIOHAET KaKyo-nmbo 06493aHHOCTb
C ero CTOPOHblI MOTMBUPOBATL CBOU PELUEHUS, CBOM AENCTBUSA Uan 6e3nencTeus.

AVCKPELMOHHbIA 1, BO3MOXHO, MPON3BOJIbHbIN XapakTep Bbibopa, caeNaHHOro 3TuMm
opraHom, ycyrybnaeTtcs, Takum obpa3om, TemM (hakKTOM, YTO OTCYTCTBUE MOTUBUPOBKN
NCKJTI0YaeT HeMeLJIEHHYI0 WM NOC/eAYIOLLYI0 NPOBEPKY 3aKOHHOCTU CAE/TaHHOro UM
BbIbOpa.

OcyLecTB/IeHNE MeXAyHapoAHOW OTBETCTBEHHOCTM He Ha 06A3aTeslbHOW OCHOBE
03Ha4vaeT, 4TO NONUTMUYECKNE MOTUBbLI UTPaOT 3HAYUTESIbHYIO POJib B X04€
BOCCTAHOBJIEHUWSI HApYyLEHHOro NpaBonopsiaka. Y4nTbiBas Takxe, 4TO peLleHune o
3allMTe HapyLIEHHOro NpaBa NoTepneBLee rocyfapcTBO NPUHUMAET CaMOCTOATENbHO,
OHW MOryT 6paTb BEpX Had NPaBOBbIMM COOBpParKeHNAMU. K 4ncay NOANTUYECKNX
MOTWBOB C/iefyeT OTHECTWU, HanpuMep, pasinynsa B GakTU4eCKOM NOJSI0OXKEHUN
rocynapcTB, B CUJTy YEro MHOrme 1u3 HMxX He o61agatoT 4OCTAaTOYHbIMU BO3MOXKHOCTAMU
npu peasan3aunm oTBETCTBEHHOCTU, B TO BpeMs KakK 6osiee CU/ibHble MOryT
3710ynoTpebnaTe NpenocTaBsiEMbIMU UM NpaBamMu. B uenom 3to ocnabnser
3h(PEKTUBHOCTb MEXAYHAPOAHO-MPABOBOr0 PeErynpoBaHunS.

1.4 Buabl n popMbl MEeXAYHAPOAHO-NPAaBOBOM OTBETCTBEHHOCTU rocyaapcTs

Peannsauns mexxayHapoaHO-NpPaBOBON OTBETCTBEHHOCTU BKJtOYaeT B cebs nse
CoCTaBAALWME: OPUANYECKME NOCNEACTBUSA MEXAYHAPOAHO-NPOTUBOMNPABHOIrO AesAHNS
N MEexXaHN3Mbl NPU3BaHNA BUHOBHOIO CybbeKTa K OTBETCTBEHHOCTMW.

B mexxayHapo4HO-NpaBoOBOM InTepaType CYyLWeCcTBYIOT 4OBOJIbLHO pa3Hope4YnBoe
MOHMMaHME N NMPUMEHEHNE NMOHATUNHO-KaTeropmasibHOro annapaTta, OTHOCALLErocs K
WHCTUTYTY peannsaunm MexxayHapoaHO-NpaBOBON OTBETCTBEHHOCTU. B 4YacTHOCTH,
OO0BOJIbHO YacCTO NPOUCXOAUT CMELLeHNEe TaKMX NMOHATUN, KaK «lopuanyeckme
nocneacTBUAa HaACTYNJEeHUA MeXXayHapoa4HO-NPaBOBOWM OTBETCTBEHHOCTU», «(POPMbI» U
«BMAObl» Takon oTBeTCTBeHHOCTU. Mexay Tem KMIT OOH (ganee - KMI1) npu pa3paboTke
TeMbl 06 OTBETCTBEHHOCTU KaK roCyaapCTB, TaK N MeXXAyHapoAHbIX OpraHn3aynin 4eTko
pa3rpaHuydmnia 3TN NOHATUSA.

K iopuanyeckmm nocneacTBuaM MexxayHapoaHO-NPOTUBOMNPABHOIrO AeSAHUS OTHOCATCS:
a) NpekpaLlleHne NpoTUBOMNPABHOIO AESHUS;

6) 0653aTeNbCTBO NPEAOCTAaBUTbL FAPAHTUN HEMOBTOPEHMNS, €Cn TOro TpebytoT
0b6CcTOATENbCTBA;



B) BO3MeLleHune Bpena, HaHeCeHHOro npoTmBoOrpaBHbIM AeAHNEM.

HaHHble MosIoXKeHNA oTpakeHbl B CT. 30 1 31 MNpoekTa cTaTen 06 OTBETCTBEHHOCTH
rocyfapcTB 3a MexayHapoaHo-npoTmeonpasHble geaHna 2001 r. (ganee - MCOrNN).

FOpnonyeckmne nocnenCcTBuUsA MeXAyHapo4HO-NPOTUBOMNPABHOIO AeAHUSA HE BANAIOT Ha
coxpaHstouwytcs 0653aHHOCTb BbINOJIHEHUSA HapyLLleHHOro obsa3aTenbcTBa. [laxxe B TOM
cslydae, ecqim HapylwmBLwasa 0643aTeNbCTBO CTOPOHA BbIMNOJHUT CBOU 06493aHHOCTM MO
rnpeKkpaLwieHnio NPoTUBOMPaBHOro NOBeAEHUSA U MO NpenoCTaB/IeHUIO BO3MeELLEeHNS, OHa
nponosmKaeT 6bITb CBA3aHHON HapyLeHHbIM eto oba3aTenbcTteoM. B NMCOI nonoxeHue,
oTpa>kawLlee AaHHbIA MPUHLNMN, COAEPXUTCA B CT. 29. BMecTe ¢ TeM B KOMMEeHTapun K
OAHHON CTaTbe yKa3blBaeTCs, YTO MPUHLMUMN, COrlacHO KOTOpoMy 0683aTeNbCTBO Kak
TaKOBOE He 3aTparmBaeTcs HapyLleHNeM, He O3HAaYaeT, 4YTO BbiNoJIHEHNE 06A3aTeNnbCTBa
BCe elle byneT BO3MOXXHbIM MOCJ/ie TOro, Kak HapylleHue bblsio coBeplueHo. 2To byaeT
3aBMCETb OT XapaKTepa COOTBETCTBYOLWEro obs3aTensCcTBa U HapyweHunsa. Kpome Toro,
cnefnyeT 3aMeTUTb, Y4TO YC/I0BUA NpeKpaweHnsa nin npuoctaHosneHnsa obasatenbcTBa
OOJDKHbI onpeaenaTbCa NepBMYHbIMU HOPMaMM, KacalowmnmMmncs atoro ob6a3atenbCcTBa,
T.e. HOpMaMM, KOTOpble HasaratT Ha cybbekTa AaHHoe 0b6A3aTenbCTBO.

Takum obpa3oMm, Nnocsie CoBEPLLUEHUA MEXOYHAPOOHO-MPOTUBOMNPABHOIro gesaHnsa y obomnx
CybbeKTOB BO3HMKAET HOBbIN 0ObeM npasB 1 06A3aHHOCTEN: Yy HAapYLUMBLLErO HOPMY
rocynapcTBa NMOsSBASAIOTCHA BTOPUYHbIE 06a3aTenbCcTBa (0693aTenbCTBO NpPeKpaTUThb
npoTmeonpaBHoe aesHne, 06a3aTeNbCTBO NPenoCTaBUTb rapaHTUM HEMNOBTOPEHNS U
065a3aTenbCTBO BO3MECTUTDb yuepb), a y noTepnesLllero cybbekta — BTOPUYHbIE NpaBa
(npaBo TpeboBaTb Bo3MeLlleHUs yuepba). To eCTb MeXAYHapo4HO-NPOTUBOMNpPaBHOE
nessHne rnopo>XKaaeT HOBble MPABOOTHOLLEHUS, KOTOPbIE ABJIAIOTCSA IOPUANYECKUMN
nocnencTBMUsAMM COBEPLUEHUSA 3TOr0 AeAHUS.

MaTepuasibHas OTBETCTBEHHOCTb — 3TO OTBETCTBEHHOCTb, KOTOpPasi BO3HUKAET B CBSA3U C
HaHeceHMeM noTepreBleMy cybbekTy MaTepuasbHoro yuiepba. Monntunyeckas
OTBETCTBEHHOCTb - 3TO OTBETCTBEHHOCTb, KOTOPAs HE CBSi3aHa C HAHeCEeHNEeM
MaTepuanbHOro yuiepba 1 BO3HMKAET B CUJTy CaMOro dakTa HapyLLUEHUs HOPMbI
MEeXXIYHapo4HOro rnpasa (Hanpumep, B CJly4ae HapyLleHNs HENPUKOCHOBEHHOCTM
ANNIOMaTUYEeCKOro NpeacTaBuTenbCTBa). To eCTb MNOINTUYECKAs OTBETCTBEHHOCTb
BO3HUKAET Aake B CJlyvae, ecim MexxAyHapoaHO-NPOoTUBOMNPaBHOE AessHUE He NOBEKJSIO
MaTepuanbHoro yuiepba. HeobxoaMmMo 0OTMETUTb, YTO ABA AAHHbIX BUAA He SABASIOTCA
B3aUMOUCKJIOYAOLWMMU, N B 6ONbLUMHCTBE CAy4YaeB Npu HACTYyNAeHUN MaTepuasbHON
OTBETCTBEHHOCTU HacTynaeT 1 NoauTuYecKas.



MOMMMO fOaHHbIX BUAOB OTBETCTBEHHOCTU HEKOTOPbIE aBTOPbI BbIAENAIOT MOPaJibHYIO
OTBETCTBEHHOCTb CYyOBbEKTOB MeXXAYHapOAHOro npaBa (POCCUNCKME IOPUCTbI-
MexayHaponHuku KO.M. Konocos, U.W. Jlykawyk). Mpn 3TOM HY>XHO NOAYEPKHYTb, 4TO B
[MpoeKTe He 3aKpenJJIieHO NOHATUE MOJINTUYECKON OTBETCTBEHHOCTU NN MNOJINTUYECKOro
ywepba, TaM roBoOpuTCSA NMLLb O BO3MELLEHNN MaTepunasibHOro Uian MopanbHoro yuwepba.

Obsa3aTenbCTBO Bo3MeLeHNs yuepba perynmpyeTca nonoxeHnamm ct. 31 MNCOIr. B n. 2
CcT. 31 NCOI 3akpenseHo NoHATUE Bpeaa A4 uenen 4aHHOro NpoekTa, KoTopoe
BKtoYaeT B cebs nobon yuwepb, MaTepunasibHbin NN MOPasibHbIN, HAHECEHHbIN
npoTmMBONpaBHbLIM aeaHneM. lNMpur aToMm KMI BbigenseT nvwb TP POPMbl BO3MELLEeHUSA
ywepba: pectutyumsa, KoMmneHcaumsa n catuchakyms.

PecTnTyums — 3TO BOCCTaHOBJ/IEHME NEePBOHAYaIbHOIO MOJIOXKEHNSA BELLEN, T.€.
NOJIOXKEHNSA, KOTOPOE CyL,eCTBOBaI0 A0 COBEPLUEHNS MEXAYHAaPOAHO-MPOTMBOMPABHOIO
heaHunsa. B npocTtenwen opme pecTuTyuns npeanosaraeT Takme OEeNCTBUSA, Kak
ocBobOXAEeHNe HENMPABOMEPHO 3a4ep>XXaHHbIX UL, NN BO3BpaLLeHe HernpaBoMepHO
apecToBaHHOIo nMyliecTsa. Takum obpasoMm, pecTuTyumsa nogpasymeBaeT TO, 4TO
OTBETCTBEHHOE rocy4apCTBO AOJIKHO JIMKBUAMPOBATL NPaBOBble N MaTepuasibHble
nocneacTBMA CBOEro NPOTUBOMNPABHOIO AEAHMNA NYTEM BOCCTAaHOBIEHUS CUTYaLMN,
KoTopas cyuwecTtBoBana bbl, ecnn 6ol He BbINO coBeplleHO Takoe aesHue. CywecTsyeT
TakXe NoHATUE «lopuanydeckasa pecTutyumns». K iopnandeckomn pectutyumnm oTHOCATCS,
HanpuMmep, O0T3bIB, OTMEHA UIN N3MEHEHWE 3aKOHOAATEIbHOIrO NOJIOXKEHUS, MPUHATOrO B
HapyLleHne HOPM MeXAYyHapoAHOro npasa, aHHY/IMPOBaHNE UM NepecMoTp
AAMUHNCTPATUBHOWN Mepbl, HENPABOMEPHON MPUHATON B OTHOLLEHNN KakKoro-nnbo nuua
NN MMyLecTBa MHOCTPaHLA.

KomMneHcauusa - 3To pnuHaHcoBaga (hopMa BO3MeLleHUAa Bpefa. B mexxayHapoaHo-
npaBOBOM NIMTepaType BO3MeLleHMe Bpeaa B IeHEe)XXHOM 3KBMBaJIeHTEe 4acTO Ha3blBalOT
penapaunen. B aHrnnnckom sapmaHTe lNpoekTa KMI ncnosns3osasa MME@HHO TEPMUH
«reparation» o4HaKo B pPyCCKOM MepeBoAe OH BCE XKe 3BYYUT KaK «KoMrneHcauusa». B
CBA3MN C 3TUM MOXXHO YTBEepXAaTb, YTO 3TO paBHO3Ha4YHble TepMUHbl. KMl onpepengerT,
4TO KOMMeHcauusa npeacrtasnseT cobom popmy hMHaAHCOBOro BO3IMELLEHNA Bpeaa,
NPUYNHEHHOI0 MeXXOYHAPOAHO-NPOTUBOMNPABHLIM AeSAHUEM, HACKOJIbKO Takon yuepb He
BO3MeLlaeTCsa pecTUTyUnen, ycTaHaBamBas, Takum obpasoM, NpnopuTeT pecTuTyumm
Kak (popMbl BO3MeLLleHUs Bpeda, T.e. ABe faHHble (DOPMbl COBEPLLUEHHO HE NUCKJIIOYaloT, a
AOMNONHAT ApYyr Apyra.

Tak>Ke BblAeNSaT Takylo (hopMy BO3MeELLEHMS MaTepuasibHOro Bpena, kak cybctmuTyumio
- BO3MelleHe MaTepuasibHbIX LLEHHOCTEN B HaType, T.e. nepefaYya nocTpagaBLUeMy



cybbekTy 06BbEKTOB, PaBHO3HAYHbIX MO 3HAYEHWUIO U CTOMMOCTW, B3aMEH yTpaveHHbIX.

K dhopMam NoNnUTUHECKON OTBETCTBEHHOCTWN OTHOCAT CAaTUCHAKLINIO, pecTopaLuio 1
peTopcuu.

CaTucgakums - opMa BO3MELLEHWS, MPM KOTOPOWN peyb nAeT 0 Bo3MelleHUM yulepba,
HenoaOatulerocss YMHaAHCOBOWM OLIEeHKe, T.€. yulepba HeMaTepurasbHOro xapakTepa.
CaTucakumst MoXKeT BblPaXKaTbCs B MPU3HAHUM HapPYLUEHUS, Bbipa>keHUn CoXXaJieHus,
ohnLMaNbLHOM N3BMHEHUN, 0HAKO, OHA He O0JI)KHA ObiTb HEMPOMOPLIMOHAbHA
HaHeCceHHOMYy yLlepby 1 He O0JIXKHA NPUHUMATb OPMbI, YHU3UTENbHOM ANs
OTBETCTBEHHOro rocyaapcTBa.

PecTopauus - 3T0 BOCCTAHOBJIEHME HApPYLUEHHbIX NPaB HeMaTepuasibHOro XxapakTepa B
TOM BUE, B KOTOPOM OHW CYLLLIECTBOBAJIN 40 COBEPLUEHUS NpaBoHapyLleHus. To eCTb B
MPUHLMNE 3TO Ta XXe PeCTUTYLMNSA TOJIbKO B OTHOLUEHMN HEMATepuasbHOro yuepba.

PeTopcunm — 3TO OTBETHbIE Mepbl B CBA3U C HEAPY>XXeCTBEHHbIMN OEeNCTBUAMU OPYTrOro
rocyfnapcTtsa. IHorga B MeXxxayHapo4HO-NpaBoBOW inTepaType PeTOPCUM He CHNTATCA
opmMoOi OTBETCTBEHHOCTU, TakK KakK 4acTo NpeinpuHUMaloTCs Npu OTCYTCTBUN (haKTa
npaBoHapyLleHns (Hanpumep, BpeMeHHbI 0T3bIB CBOEro nocsia B OTBET Ha
Heapy>XeCTBEHHbIe 3asBJIeHUs B afipeC CBOEN CTPaHbl).

YacTo K popMaM NOIMTUHECKON OTBETCTBEHHOCTM OTHOCAT penpeccasnm n CaHKLUN.
Penpeccanmm — 3To OTBETHbIE HACUJIbCTBEHHbIE OENCTBMA CO CTOPOHbI NOTeprnesLlero
rocypnapctBa. CaHkuum - 6onee WnMpokoe noHATME, BKKOHatowee B cebs nobbie mephl,
NnPUHMMaeMble B OTHOLLUEHUN rocyfapCcTBa, COBEPLUMBLUEro MexxayHaponHoe
npecTynieHne. HekKoTopblie COBETCKUE IOPUCTbI-MexxayHapoaHuku (.. TyHkuH, O.b.
JleBuH, J1.A. MOXXO0pPSH) BKJOYaIM B MOHATUE CaHKLUIA Te XKe penpeccasnm n peTopcun.

KMI npwn pa3paboTke npobnembl MexayHapoaHO-NMPaBOBON OTBETCTBEHHOCTH
chopMynmpoBana NHYO KOHLUEMLUUIO MOHATUSA CaHKLUW. B LAaHHOM MOHMMaHNK
OTBETCTBEHHOCTb, €e BUAbl N (POpMbl OTAE/IeHbl OT CaHKUMW. locnenHue BbICTYNaloT Kak
cpencTsa NPUHYXOEHUS HapyLWNTens BbiMOJIHUTb BO3HUKLLUME B paMKax
MPaBOOTHOLLUEHNI OTBETCTBEHHOCTN BTOPUYHLIE 0bs3aTenbCcTBa (06s3aTenbCcTBa,
BO3HMKalOLWME B paMKax NMPaBOOTHOLIEHNUN OTBETCTBEHHOCTU) U HUKAK He SBIAIOTCA
caMumm 3TuMmn obsasaTtenbcTsamMu. MNMpm 3ToM HEOBXOAMMO OTMETUTL, YTO Ha
3aBepliatowiem 3tane pabotbl KMl Hag NMCOI TEPMUH «CaHKLUUN» B TAKOM MOHMMaHNM
Obl/1 3aMeHEH Ha TEPMUH «KOHTPMEpPLI». B 4ncsie oCHOBHbIX MPUYNUH TaKOW 3aMeHbl CTOUT
HeobX0AMMOCTb pa3rpaHUYeHnNs Mexay CaHKLUNAMN, MPUMEHSAEMbIMU OpraHnu3aunsamu, n
MepaMn MHONBNOYANIbHOMO rOCYyAapCTBEHHON0 NPUHY>XXAEHUSA. B TaKOM NOHUMaHNN



KOHTPMep 3TO NOHATME OXBaTbiBaeT Nt0Oble 0HOCTOPOHHME MEpPbI MPUHYANTENBHOIO
XapakTepa, NPUHUMAEeMble roCyapCcTBOM (B TOM YMUC/e U pernpeccannn).

1.5 OTBeTCTBEHHOCTb MHAUBUAOB 32 COBepLUEeHUEe MeXAYHapoaHbIX
npecTtynJjieHuun

OTBETCTBEHHOCTb MHOMBMAA B CBA3WN C COBEPLUEHNEM MEeXAYHAPOOHOro NpecTynjieHns
Heo4HOKpPaTHO peasin3oBbiBasiaCb Ha NpPakKTUKe, HadynHasa ¢ HiopHbeprckoro u
TOKNINCKOro BOEHHbIX TpUbyHanoB Hapg rflaBHbIMM BOEHHbIMU NPeCcTynNHUKaMn. Ba>xHoe
3HaYeHne nMeeT AesaTesIbHOCTb MeXXAyHapoaHbIX TpubyHanos, CO34aHHbIX ANSA
npuBae4YeHNa K OTBETCTBEHHOCTIN NINL, COBEPLUMBLLUNX MeXAYHapoHble NpecTynieHns
Ha TeppuTopun PyaHabl 1 bbiBwen KOrocnasmm. B cOOTBETCTBUM C NOJIOXKEHUSAMN
PuMckoro ctaTtyTa MexxayHapo4HOro yrosloBHOro cyaa, BCTynmBLUEro B cuy 1 nions
2002 r., obpa3oBaH NMNOCTOSAHHO OENCTBYOLWMN OpraH MeXxayHapo4HOW YroslIoBHOW
OCTULNN.

XapakTep MexaAyHapo4HON OTBETCTBEHHOCTU MHAMBUAA MOPOXKAAeT HeMaslo
TeopeTn4ecknx crnopos. Npexae BCcero, BO3HUKaET BOMNPOC O MeXAYHAapoaHOMN
NpaBoCcybbLEKTHOCTU MHOMBUAA, KOTOPbLIN B pAae clly4aeB pacCMaTpuUBaeTCs Kak
HenocpenCcTBEHHbIN HOCUTENb MeXAYyHapoaHbIX NpaB U 0693aHHOCTEN, 3a HapyLleHne
KOTOPbIX HAacTynaeT ero OTBeTCTBEHHOCTb. CoBeTCKasa opuan4yeckas Hayka,
nocnenoBaTeslbHO OTpULUaBLas 3a NHAMBUAOM Ka4yeCcTBO CybbekTa MeXxayHapoaHoro
rnpasa, TOJIKOBasia 3TO ABJIEHNE KaK OOHY U3 (pOopM OTBETCTBEHHOCTU rocynapcTBea,
COBEpPLUMBLLErO0 MEXAYHapoaHoe npecTynjeHne, KoTopoe BCeACTBME 3TOro
yTpaymBaeT IPUCONKLMNIO B OTHOWEHNN COBCTBEHHbIX rpa)kgaH. COOTBETCTBEHHO
MeXXAYyHapoaHas YyrosoBHas OTBETCTBEHHOCTb MHAMBMAA NCKKOYanacb, €Can ero
O0EeNCTBUA He BblipaXkajin BOJIIO rocygapcTBa.

OOoHaKo 3TOT B3rnda4 BCce Haule nogsepraeTtcsa Kputuke. N.B. PuceHKo, ykasbiBas Ha
HeoonyCTUMOCTb NepeHeceHNsa OTBETCTBEHHOCTU MHOAMBUAA Ha NOCY4AapPCTBO Kak
abCTpaKTHbIN CybbeKT, BeayLero K yMeHblleHUto bpemMeHn ero oTBETCTBEHHOCTH,
npuwen K ydbexaeHunto, 4To MexxayHapoaHble NpecTynJeHns MOryT COBepLUaThbCS
nHanBuaom 6e3 yv4acTtmsa rocygapcTBa U MexxayHapogHas yrosioBHas OTBETCTBEHHOCTb
MHOMBMOA ABNSAETCA CaMOCTOATENIbHbIM MHCTUTYTOM MeXAyHapo4HOro npasa,
OTJINYHLIM OT MHCTUTYTa OTBETCTBEHHOCTU rOCy4apCTB.

Ipyro TeopeTnyeckon NpobaemMor MexxayHapooHON OTBETCTBEHHOCTU (PU3NYECKNX
NL, 33 MeXOYHapoA4HOe NMpPecTynJIeHNE BbICTYNaeT KOHKYPUPYHOLLLAsS PUCONKL NS
MEXIYHAPOOHbIX UHCTUTYTOB U HaLMOHAIbHbIX MPABOOXPAHUTENbHBIX U CyaebHbIX



opraHos. CriegyeT cornacuTtbCs ¢ MHeHneM N.B. druceHKOo, 4TO Mo CyuecTBY 3TO ABJIEHUS
pa3n4yHoro nopsagka: «HaunoHasnbHOE yrosioBHOE NPaBo He peryampyeT U He oxXpaHsaeT
HaNPAMYIO0 OTHOLWEHNA MexXxay rocygapcTteaMu n Hapogamu. A ecnm MexxayHapoaHblie
OTHOLUEHMNSA HE MOTYT BbITb 00WMM 06BEKTOM NpecTynaeHnsa No HauMoHaIbHOMY
YroJI0BHOMY MpaBy, TO OHW, eCTEeCTBEHHO, He MOryT BbITb N 06BbEKTOM NpecTynjieHuns,
npenycMoTpPeHHOro HauMoHas IbHbIM YIrOJIOBHbIM 3aKOHOM» 1,

BMecTe Cc TeM OpUCconKuna MexxgyHapogHblX OpraHOB MOXKET UMETb NMPUopuTeT.
CornacHo cT. 8 YcTaBa MexxayHapoaHoro TpubyHana no PyaHae TpubyHan «umeeTt
MPUOPUTET NO OTHOLLEHMNIO K IOPUCONKLNN HAaLNOHaIbHbIX CY00B BCEX FrocyaapcTs. Ha
nobom atane cyaebHoro pasbupatensctea MexxayHapoaHbin TpubyHan no PyaHae
MOXXeT opuLUManbHO MPOCUTb HaUuMOHaNbHbIE CyAbl NepeaaTb eMy NpomM3BoACTBO MO
neny». B TakoM csiydae npu onpegeneHnm Mepbl HakasaHnsa MexxayHapoaHbIn
yronoBHbI TpnbyHan no PyaHae nosmkeH 6blsl NPpUHUMaTb «BO BHUMaHME CTeMneHb
oTbbITKA NOOOro HakasaHMs, onpeaesIeHHOro HauMoHa bHbIM CYyOM A1 3TOr0 XXe AunLa
3a coBepLlleHmne Toro xe gesHusa» (n. 3 cT. 9 YcTasa).

OcHOoBaHVEM IPUCAUKLNN MeXOYHaPOOHbIX OPraHOB, OCYLLECTBALWNX
npecnegoBaHne 3a CoBepLleHne MeXayHapoaHbIX NPecTynaeHnin, MoXXeT bbiTb
cornaweHme C rocygapcTBOM, Ha TEPPUTOPUN KOTOPOro nogobHble AesHNA nMenm MecTo
nnbo rpa>kgaHMHOM KOTOpPOro aBnseTcs anuo, obBMHAeMoe B CoBepLUEHUN
npectynaeHusa. B cuny n. 1 cT. 12 CtatyTa Me)XxayHapo4HOro yroJioBHOro cyga
topuncankumio Cyna npusHatoT BCe rocyapcTsBa, CTaBwune y4acTHMKamm CtaTyTa.
OfHaKo B NPOLUIOM MpakKTMYeckas peanmsauns oTBETCTBEHHOCTU 3a MeXXAYHapoLHble
npecTynjieHnsa Nponcxoansia B OCHOBHOM B OTCYTCTBME TaKOro NpusHaHusa. Taknum
obpaszomM 61 yupexaeHbl HiopHOBeprckuin 1 TOKUNCKUA MeXXOyHapoAHble BOEHHbIE
TpunbyHanbl. Ha ocHoBaHun peweHuns Coseta besonacHocTtn OOH 6bin yypexxaeH
TpubyHan no 6biBwen KOrocnasumn. AHanOrM4Has BO3MOXKHOCTb NpeaycMoTpeHa B CT. 13
CtaTyTa MeXxayHapo4Horo yrososHoro cyna, npu obpaweHnm B Cya CoeTa
be3onacHocTK, gencTBytowlero Ha ocHoBaHum rnasbl VIl YcTaBa OOH.

CocTaB MeXXAYHapoAHbIX NPeCcTyrnjeHnn, 3a KOTOpble MOryT HECTU OTBETCTBEHHOCTb
WHOWUBUAbLI, onpefenseTca yCTaBHbIMU OKYMEHTaMN OPraHoB MeXXAYyHapoaHOWN
yrosoBHom toctuummn. B yctasax HiopHbeprckoro (cT. 6) u Tokmnckoro (cT. 5)
MeXOYHapoaHbIX BOEHHbIX TpMbyHanoB NpeaycMaTpmBaiacb OTBETCTBEHHOCTb 3a
npecTynjieHnsa NpoTUB MUpa, BOEHHbIE NPeCcTyrnjaeHus, NpecTyrnjieHnsa NnpoTmns
4yenoBe4yHoOCTU. NMeuwme Ba>kHenLwee 3HavYeHe a5 BCero 4yesoBevyecTBa, 3TH
MOJIOXKEHNSA KOHKPETU3NPOBaINCh U Pa3BMBAINCL B APYrMX MeXAyHapo4HO-MNPaBOBbIX
akTax. Hanbonee nosnHoe oTpakeHne OHM Hawam B cT. 5 CTaTtyTa MexxayHapoaHOro



YyroJIOBHOI0 Cy[a, KOTOpbIA NpuobpeTaeT OPUCANKLNIO B OTHOLLEHUN CaMbIX CEPbe3HbIX
NpecTynnaeHUn, Bbi3blBaloLMX 03a604EHHOCTb BCEr0 MMPOBOro coobLLiecTBa, Takux Kak
reHouun, NpecTynaeHns NpoTUB YeSIOBEYHOCTU, BOEHHbIE NPECTYMJIeHNs, arpeccus.
DTOT NepeyeHb Hesb3s pacCMaTpUBaTh Kak ucyepnsiBatowmin. B ct. 9 CtaTyTa
npeaycMoTpeH MexaHn3M OasibHenlero yTouHeHnsa onpeaeneHnini coctasa
MEeXIYHAPOOHbIX NPecTyrnJeHun,
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