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BBepneHue

Teopusa NnpaBa B Hallen CTpaHe yCUJIeHHO pa3BuBaloTCca n TpebyeT, npu 3ToM,
KPUTUYECKOro NepeocMbiC/ieHns pada ee pyHAaMeHTalbHbIX KaTeropumn, BbixoAa Ha
HOBbI YPOBEHb UCC/Ie0BaHNIN, NPU3BAHHLIA COEAUHUTb OOCTUXXEHUS NMPaBoOBON HAayKu 1
CMEeXHbIX oTpacnen 3HaHusa. K yncny Takmx, Tpebyowmnx nepeocMbicieHns n rnybokom
npopaboTkn KaTeropumn, crefyet OTHECTU KaTeropmsa «MCTOYHUKK nNpaBa» 1, bonee
KOHKPETHO - «MCTOYHUKU MeXXAYHapoAHOro YaCcTHOro npasa» N «MCTOYHUKU
MexayHapoaHoro nybsanyHoro npasa». aHHOe nosioxxeHue obycsioBu0 BbIOOP MHOM K
nccnenoBaHMIO AAaHHOW TeMbl.

Llenbto paHHom paboTbl - ABNSETCA NCCefoBaHNe U CpaBHEHUTENbHbIN aHanus3
NCTOYHNKOB MeXXAYyHapoAHOro nyban4yHoOro n Me>xxayHapoaHoro 4acTHoOro rnpasa.

NCTOYHNKN MeXOYHapO4HOro YaCTHOro npasa UrparT Ba>KHYK POJib B MeXAYHapo4HOM
YaCTHOM npase. be3 HNX HEBO3MOXXHO Ob110 6bI coTpyoHmn4yecTBO MeXxay CTpaHaMu.

B cooTBeTCTBMM C MOCTABJIEHHON LEJIbI0 B IEKL NN pewaloTCcqa nocneagoBaTtesibHblE
3ada4yn:

- paccMoTpeTb 0COBEHHOCTM B3aUMOAENCTBUSA MEXAYHAaPOAHOr0 NyBANYHOIrO 1
4aCTHOro npaea,

PacCMOTPETb NCTOYHUKM MeXAYHapoaHOro nybn4YHoro v YacTHoOro npasa.

rMnoka3aTb 0COBEeHHOCTN B3auMMOOeNCTBUSA NCTOYHUKOB MeXaAyHapodHOoro rnpasa,

CpaBHNTb 0C0B6EHHOCTN B3aNMOAENCTBUNA NCTOYHUNKOB I'Iy6J'II/I‘-IHOFO n 4aCTHOI o rnpaeBa,

BbISIBUTb BO3MOXXHOCTW Pa3BUTUSA B daJibHeNLLIEM B3aUMOAENCTBUM NCTOYHUKOB
MeXAYyHapoaHoro nybimyHoro n MexxayHapoaHoro YacTHOro npasa,

- MPOaHaN3MPOBaThb BbllleyKa3aHHble 0COBEHHOCTN
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- NpoOoeMOHCTPNPOBAaTb BO3SMOXHOCTHU hanbHenwero pa3BnTna CUCTtemMbl NCTOHYHUKOB
MeXayHapoOHOro I'Iy6J'IVI‘-IHOFO n MeXxxgyHapoagHoro 4aCTtHoOro rpasa.

OCHOBHbIMW UCTOYHMKaMW MO LAHHOW TeMe ABNAITCA:

KoHcTuTyumna PO, MexayHapogHble gorosopa, B T.4. YcTtaB OOH, CtaTyT
MexayHapoaHoro Cyaa, Pesontoumnsa NeHepanbHom Accambnen OOH 2625 (XXV) oT 24
okTA6pa 1970 roga «Jleknapayms o NpuHUMNaAxX MeXAYHapPO4AHOro rnpasa, Kacatowmnxcs
OPYXXeCTBEHHbIX OTHOLUEHNN N COTPYAHMYECTBa MeX Ay rocygapcTBaMm B COOTBETCTBUN
c YcTtaBoMm OOH»u T.4. PenepanbHoe 3aKkoHO4aTeNbCTBO PP, B T.4. «O cynebHon
cucteme Poccuinckonm depepaumnmn» d®egepaibHbli KOHCTUTYLNOHHbIA 3aKOH OT
31.12.1996 r. Ne 1-®K3, «O nopsaake onybsnKoBaHMNA U BCTYNEHNSA B CUITY
denepanbHbiX KOHCTUTYLMOHHbLIX 3aKOHOB, (defiepalibHbiX 3aKOHOB, aKTOB NanaT
depepanbHoro CobpaHuna» ®epepasibHbll 3aKOH OT 14 uoHa 1994 r v T.4.
MeTogonormn4yeckom 6a3onm nekyumm aBNATCA: AECKPUNTUBHbINA, OPMasibHO-
topnanyeckmn, CpaBHNTEsIbHO-NMPaBOBON MeTOAbl, @ TaK XXe, MeTo[ NPaBOBOro
perynmposaHusa N NPorHOCTUYECKUN MeTo .

HdaHHasa TemMa [oCTaTO4YHO XOPOLIO pacCMOTpPeHa B 0OTe4eCTBEHHOM U MHOCTPaHHOM
nuTepaType, B T.4. B Tpyaax X.-J1. bepxenb yaenmslieMy BHUMaHue cobnogeHums
H6anaHca 4acTHOro n nybanyHoro npasa, A. MypomMueBa onpeaenieHbl OCHOBHbIE MOHATUSA
1 paspeneHnsa 3Tux Tunos npasa, . B. ManbueBa onpenenmeLlero 4YacTHble U
ny6nn4Hble Ha4Yana B 06WeCcTBEHHOW U NPaBoBON XN3HU, A. ®. YepaaHues nccnenosarn
perynnpoBaHns 4aCTHbIX OTHOLWEHUN C NPUMEHEHNEM NMMepaTUBHOIo MeToaa
«nybnvumnsauymen» 4yactHoro npasa. OgHaKo HeKOTopble Npobnembl MPoLO/IKAOT
0CTaTbCA He pelueHHbIMWU, B TOM Yuchne:

- Mpobnema «NPOTUBOMONIOXKHOCTU» KOMMOHEHTOB NMy6ANYHOIro N YaCTHOIO B
MeXAYyHapoa4HOM npaBe

- Mpobnema NpeBannMpoBaHnNsa NyOGANYHOI0O N YaCTHOrO MeXAYHAapPOAHOro rnpas

- Mpobnema pasrpaHuyeHne cpep MexxayHapoaHoro ny6amM4yHoro 1 YacTHOro rnpasa.

naBa 1. CooTHOWEeHue MeXXaAyHapoaHoro
nyoJIMMHOIro U MeXXAyHapoAHOro 4YacTHOro npasa



1.1 3Ha4YeHue B3aMMOOEenCTBMA MeXAYHapoaoHOoro
nyo/sIMYHOro M 4YacTHOro npasa

CoOTHOLLEHNE MeXAYHAPOAHOro nybanyHOro n MeXxayHapoaHoro YacTHOro npasa, u
paHee 6bII0 0AHOM N3 CNOXKHENLINX NpobaemM, HO cellyac oHa npuobpena ocobyto
OCTPOTY M aKTYaJIbHOCTb.

DTO CBSI3aHO C TEM, YTO B COBPEMEHHbIX YC/I0BMSAX B CBA3M C pacLUMpPEHNEM
MaTepuasibHOM OCHOBbI U Chepbl LENCTBUSA, YCIIOXKHEHMEM CTPYKTYPbI, @ TakXe
A depeHumnaumen cybbekToB MeXXaAyHapoAHbIX 3KOHOMUYECKNX OTHOLLEHUN.

NMeHHO «BbloeneHmne onpeaesieHHbIX HOPM MeXXAYHapo4HOro npasa, peryampyowmnx
OTHOLLUEHMA MeXAyY rocyaapcTBaMum U NPONU3BOAHLIMU OT HUX CybbekTamMum B
3KOHOMUYeckom 061acTun, B OTAEJbHYIO COBOKYMHOCTb topuandeckmn obsasatesibHbIX
npennMcaHnuin - MexayHapoAHOro 3SKOHOMMYECKOro rnpaBa - U BO3HUKHOBEHNE
HEeOO4HO3HAYHO peLlaeMbiX MeXXAyHapoAHO-MPaBOBON N HALMOHAIbHO-NPaBOBOW
OOKTPUHaMK CONYTCTBYOLWMNX 3TOMY BOMNPOCOB TEOPETUYECKOr0 N NPaKTUNYECKOro
XapakTepa (Hanpumep, «TpaHCHaUWOHaNbHOroO» NpaBa, «BHEHALMOHAa/IbHOrO» NMpasa -
lex mercatoria («Kyrne4yeckoro», «npaBa TOProBueB», UIN «NpaBa MeXxayHapoaHoWn
ToproBan» n ap.) obycnosmnum cam akT n MmacwTab AUCKYCCUin MO NoBoAy NPUPOALI,
MecCTa B CYLLECTBYIOLWMX MPaBOBbIX CACTEMAX MeXOYHapoaHOro nyban4yHoro v
MeXXOYHapOoAHOro 4YaCTHOro npaBa, UX COOTHOLLUEHWSA, HANNYNSA NN OTCYTCTBUS
B3aMMOOENCTBUA MEXAY HUMU>».

MO>XHO B KaTeropu4Hom popme yTBep>XaTb, 4TO B MPaBOBON HayKe nocsegHen TpeTu
XX BeKa UHTepec K MexxaAyHapoaHOMY YaCTHOMY MpaBy XapakTepu3oBasics NpsaMon
3aBMCUMOCTbIO OT aKTyasIbHOCTU N COCTOSHNSA pa3paboTok MexayHapoaHOro
nybanyHoro npaea. Bo3pacTaHue MeXXAyHapoAHbIX KOHTAaKTOB MeXAy rocyaapcTBaMu U
HaxoOAWMMUNCS MOA NX BNacTblo CybbekTaMu, a TakKe HebbiBaslas akTUBM3aLUNA
npoLeccoB MUrpaL NN HacesNeHnNs, paclUMPeHnsa KYJIbTYPHbIX N XO39NCTBEHHbIX CBSA3EN,
yCuUneHmne B3anM03aBUCUMOCTN N OTKPLITOCTY 0OLWECTB MO OTHOLIEHMIO APYT K APYry B
LLesIOM - BCe 3TO NposABUIO cebsi Kak COOTBETCTBYOLME TEHAEHLUN COBPEMEHHbIX
MeXXAYHapOoAHbIX OTHOWEHNN. TakmM obpa3oMm, Npouecchl MHTePHaLMOHaAn3aunum
MeXXOYHapOO4HOW XW3HW, C OAHON CTOPOHbLI, 1 obulee pycno coumnaibHON, MONTUYECKON
N SKOHOMUYECKOWN OeATesIbHOCTU rocy4apcTB, NPaBUTENIbCTB, MeXAYHAPOL4HbIX
opraHmsaumm, obbegnHEHN NnL, U rpa>kaaH B HanpaBJeHUN K TpaHchopmauum B
eQNHYI0 B3aMMOYBS3aHHYI0 rnobasbHyt0 CUCTEMY OTHOLWLEHUNI U CBA3EW - C APYron,
3aCTaB/IAOT HblHE eLle 1 elle pa3 3agyMaTbCs,



B YEM XKe COCTOSAT uenm, obbekT n chepa peryanmpoBaHns MexxagyHapoaHoro nybnamyHoro
npasa (MIMM) npMMeHUTENIbHO K CONOCTaBJ/IEHNIO C MEXAYHAapPOAHbIM YaCTHbIM NPaBOM
(M4YnM), ocobeHHO, KOorga peyb 3aXo4NUT O MPABOBOM MOJIOXKEHUWN KOPUONYECKNX W
PU3NYECKNX UL, OTBETCTBEHHOCTU rocynapcTB nepen KpyromMm 4acTHOMPaBOBbIX
CyObEKTOB, KOTOPbIE MMEIOT Pa3/INYHYIO FOCYAapCTBEHHYIO NPUHAANIEXHOCTbL U BEAYT
3KOHOMUYECKYIO AeATesIbHOCTb

Ha TEPPUTOPUAX HECKOJIbKMUX CTPaH.

1.2 OcobeHHOCTN B3aUMOAEUCTBUA MEXAYHAaPOAHOro
nyo/sIMYHOro M 4YacTHOro npasa

OpraHunsaumnsa O6begnHeHHbIX Hauunm obbasuna 2001 rog «rogom gmnasora Mmexay
uMBMAn3aumnsaMm». B 3ToM KoHTeKCTe npobsemMa COOTHOLWEHMSA MEXAYHAPO4HOro
ny6/IM4HOro N MeXxAyHapoOoHOro YacTHOro rnpasa npuobpeTtaeT 0cobyto 3HA4YNMOCTD,
MOCKOJIbKY MO3BOJIAET PACKPbITb X POJIb HA Pa3JIMYHbIX 3Tarnax pa3BuTus
yenoBe4yeckoro obuiecTtsa, B TOM YUCJIE N Ha CTbIKE BEKOB U ABYX ThiCAYENeTUN - Mexay
npowegwnmm n 6yaywmnmMmm unBnan3aumamn. «ns pocCMNCKON AeNCTBUTENIbHOCTH
BOMPOC O pa3rpaHnyeHnmn n COOTHOLLEHNN, MOHNMaeMOM KaK cornogynHeHune ogHoro
ApyromMy, B3auMoCBA3U 1 B3anMogenctema mexgy MMM n MY nony4ymnn HOBbIN NMMMYbC
C NPUHATMEM U BCTYyNAeHnem B cuny KoHcTutyumm P® 1993 r.». B Hel 3aKpensieHo, 4To,
BO-MNepBbIX, «0bwenpu3HaHHbIe MPUHLUUMbI 1 HOPMbl MEXOYHapOo4HOro npasa u
MeXXOyHapoLHble 0OroBOpbIl, 3aKJo4YeHHble Poccnmnckon depepauven, SBnsTCA
COCTaBHOMN 4aCTblO €e NPaBOBON CUCTEMbI». BO-BTOPLIX, 4TO «B PD npu3HaoTCa n
rapaHTMPYTCA NpaBa U cBOOBOAbI YesloBEKA M FpaXKAaHMHa CornacHo obuenpusHaHHbIM
npUHUMUMNam n HopmMam MexayHapogaHoro npasa» (KP® n.1 cT.17).

B cBeTe e nonoxeHun cT.18 KoHCTUTyumm Poccumn, TpakTyoWwmMX npasa

n ceobobl YesioBEKA U rpakgaHnHa B Ka4eCcTBe HernocpeaCcTBEHHO AENCTBYIOLWMNX, B
YaCTHOCTW, N B CJZIy4asaX, KOrga OHWN 3aKperJsieHbl B MeXXAyHapoHbIX gorosopax PO,
pelleHmne NocTaB/eHHON NpobieMbl COOTHOLIEHUSA MEXAYHAPOAHOro Ny6ANYHOro 1
MeXOYyHapOoAHOro 4YaCTHOro npaBa CTAaHOBUTCS KJIOYEBbLIM M B Cyrybo npakTu4eckomn
MJOCKOCTWN, €C/IN FOBOPUTb O AEATESIbHOCTU CyAebHbIX Nan UHbIX
NpaBoNpPUMEHNTENbHbLIX OPraHOB. B oTe4eCTBEHHOW HayKe N MPaKTUKe TaK Xe, KakK U B
ODOKTPUHE MeXAYyHapoa4HOro npaBa ApPYyrux ctpaH, B Tom yncne CHI, npeobnapawouwee
4YMNCJI0 NCccnenoBaTesien eANHOOYLWHbI BO MHEHMW O XapaKTepe COOTHOLLUEHUS
MeXXLYHapOL4HOIro N BHYTPUroCcyLapCTBEHHOro (HaunoHanbLHOro) npasa.



O6LLl,eI'IpI/I3HaHHbIMVI ABNAKTCA NMOJIOXKEHNA, HTO «MeXXaAyHapogHoe

n BHYTPUTroCyadapCcTBeHHOE MpaBO - 3TO CaMOCTOATEJIbHbIe, XOTA U B3aMMOCBA3aHHbIE
npaoBblie CUCTEMbI N HTO OHN HaXoaATCA B NMOCTOAHHOM B3aMMOOeNCTBUMN,
COMPUKOCHOBEHWIN, OKa3blBad B3aMMHOE BJINAHNE OPYIr Ha APpYlra».

Opyrum He MeHee CTabuibHbIM TEOPETUYECKNM YyTBEPKAEHMEM B 0bLLEN Teopun npasa
N OTpacseBblX NPaBOBEeAYECKNX OANCLUMUMIINHAX,

MPUHATBIX N B HalWlen, 1 B 3apybexxHon Hayke, BbICTyNnaeT NoCTyslaT O TOM, 4TO
MeXOYyHapo4HOe YaCcTHOe NpaBo eCTb OTAes/IbHas CaMOCTOATEeNlbHaA OTpac/b
BHYTPUroCcynapCTBEHHOrO Nnpaea.

OTctoga BbIBOAUTCA HEOBX0AMMOCTb UCC/Ie0BaHNA MeXAYHapo4AHOro YacTHOro npaea,
KaK 4aCTn BHYTPUIroCcyaapCTBEHHOr o NpaBa, a CONoCTaB/IEHNE ero C MeXXAyHapOoAHbIM
ny6anyHbIM NpaBoM TpebyeT NpoBeAeHNSA aHaNM3a Yepe3 NPM3My COOTHOLIEHUS CUCTEM
MeXXOYyHapo4HOro N HaunoHasbLHOro Npaea.

1.3 NMpobnemMa COOTHOLUEHUA MeXAYHapPOOHOro
nyosIMYHOro n YacTHoro npasa B PO

«[Mpobnema COOTHOLWEHNS MEXOYHAPOAHOIr0 U BHYTPUIroCcyAapCTBEHHOr o rnpasa -
LeHTpaJibHasa B TeEOpUnN MeXAyHaAapo4HOro npaBa, MOCKOJIbKY B XO4€e ee NPaKTU4YeCKoro
nccnefoBaHNA MMeeTCs BOSMOXXHOCTb OCYLLEeCTBUTb CPaBHUTEbHLIA aHann3 06beKkToB
perynnpoBaHns Ka>kaon n3 CUCTEM, BbIABUTb cneunguyeckme ocobeHHoCcTwH,
MPOCTPAHCTBEHHYIO N Cy6bEKTHO-00BbEKTHYIO Chepbl AENCTBMNSA, CBOMCTBEHHbLIE TON U
Apyron metonbl perynmpoBaHus,

a Tak>Xe onpenenntb OPMbl N CNOCOOLI MMNAEMEHTALUN MEXAYHAPO4HO-NPaBOBbIX
HOPM B paMKax OoTAeNbHOW cTpaHbl». COOTHOLUEHME MeXAYHAPOAHOIro n
BHYTPUroCcyLapCTBEHHOr O NMpaBa - 3TO BCcerja oTHOLWEeHUS CBA3U U 0bpaTHLIX CBA3EN,
obpa3ylowmnx B KOMMNJEKCe B3aumMmogencTeme cnctem. NocnegHee obycsioBneHo
06BbEKTUBHBLIM XapaKTepPOM B3aUMHOI0 BANAHUSA U 3aBUCUMOCTU MeXXAY BHELLUHEN U
BHYTPEHHEN NONINTUKON Ka>KA0oro rocyfapcTBa, TEHOEHUNSAMN Pa3BUTUS MUPOBOIO
coobuiecTBa B LLeJIOM, @ TakKXXe TeM, YTO rocygapcTBa ABAAIOTCA CO34aTeNAMN KakK
HaUWOHaJIbHO-NPABOBbIX, TaK N MEXAYHAaPO4HO-NPaBOBbIX HOPM.

OOHakKo NpaBOMEPHO JIM pacCMOTPEHME MEeXAYHAPO4HOro YaCTHOro rnpasa B BuAae
MPOCTO OTpPAacC/N BHYTPUIroCyaapCTBEHHOr0 NpaBa, TOXXAECTBEHHON Ntobon gpyron
CaMOCTOSATesIbHOWN (C MO3nLMN OTpac/ieBON NPUHALNEXHOCTN) COBOKYMHOCTU HOPM Mpu



COOTHECEHUMN ero C MeXxayHapoaHbIM NpaBoM?

NHbIMKM cnoBaMu, eciuv B3STb 3a MCXOOHYO MO3ULUIO NOJIOXKEHME,

4YTO HaUMOHaIbHO-NPAaBOBbIE CUCTEMbI NPUCYTCTBYIOT B rnobasnbHON (MNpPoOBOI)
IOpUONYECKO CUCTEME B Ka4eCTBe YCJI0BHOIO Lenoro, a MUl aBnseTcsa HeKoen ero
4acTblo, NPUYEM BXOASALEN Pa3pPO3HEHHLIMU «aHK/IaBaMnU» HOPM (XoTH Obl n
caMocCTosiTesibHbIMN, 060CO061EHHBIMU B OTAEJIbHbIE OTPAC/IN BHYTPUTIOCyAapCTBEHHOI 0
npaBa) B MpaBOBble CUCTEMbI Ka>XO0ro oTAE/IbHOro rocyaapcTBa, TO, CNpallnNBaeTCs, Kak
>Xe OHO ByoeT COOTHOCUTBLCSA C COOTBETCTBYIOWMUM APYrUM LesibiM - CACTEMON
MeXOyHapoaHOro npaea?

Kak Kanns Boabl, B3siTad U3 CTakaHa, HAaNOJIHEHHOr O €10, OTpaKaeT AOCKOHaJ/IbHO BCE TO,
4TO CBOWCTBEHHO Boae? Unn, byayym, TeMm He MeHee caMoCToATesIbHOM ocobon
06/1aCTbl0 BHYTPUIroCy4apCTBEHHOIO NpaBa, MMELEeN B Coaep>XaHUM CBOen crneundunkn
N XapaKTepHble MyTU B3aUMOAENCTBUSA C MEXAYHAPOAHbIM MPaBOM, - KaK Kanssa He
MPOCTO BOAbl, @ UMEHHO TOW BOAbI, KOTOPAas HaXoAUTCA B CTakaHe? «Mcxoaa n3
dopmManbHOM NOrnkn, Kotopas obycnoBamBaeT CTPOryto NocsenoBaTeNbHOCTb B
KOHCTPYUPOBAHUN CY>XAEHWN, 3aKN04YeHMe 0 ToM, 4To MYI 6e30roBopovHO CyTb
BHYTPUrocygapCTBEHHOE NpaBo, HeEM30e)XXHO NMPUBOOUT B AaJIbHENLUEM K KOHCTaTauum
TOro, YTO ero HoOpMbl A0JIKHbI 6bITb 3aNKCMPOBaHbI TOJILKO BO
BHYTPUIroCy4apCTBEHHbIX UCTOYHUKAX NpaBa, TO, COOTBETCTBEHHO, MEXAYHapoOHble
A0roBopbl (paBHO Kak 1 0bbl4an) He ABNAKTCA HOCUTENAMU U BHELWWHUMKU hopMaMm nx
Bblpa>KeHns».

Bce 3TO HepeaKo BCTpeYaeTCs B COBPEMEHHbIX nybnankaymax no MY,

B nyHKTe 4 cT.15 KoHCTNTYuUMn PO onpependeTcs, 4To B ciy4aax, Korga
«MeXXAyHapoAHbIM 40roBopoM Poccuinckonm depepaumnn ycTaHoOBJIEHbl NHbIE NPaBUa,
yeMm NpefycMoTpPeHHbIe 3aKOHOM, TO NPUMEHAIOTCA Npasuia MexxayHapoaHOoro
[0rosopa».

OTo noaTBep>xfaeT 6e3yCcNoBHbLIN BbIBOA O NpUopuTeTe MeXX4yHapo4HO-NMPaBOBbIX HOPM
MO OTHOLUEHMIO K HOPMaM HaLMOHaIbHO-MNPaBOBbIM.

OOHaKo Kak ObITb C NCMOJIb30BaHNEM AN1A Lefie perysmpoBaHns NoN0XKeEHUN
HauUWOHaJIbHOro 3aKoHo4aTesIbCTBa, CO34aHHbIX HA OCHOBE COOTBETCTBYIOLWEro
MeXAYHapOo4HOro A0rosopa 1 BbICTynawwmx, Takum obpa3om, C O4HON CTOPOHbI, B
KayecTBe npeanncaHnim HaunoHaIbHOro Npasa Hallero rocyaapcTsBa, a C Apyrom -
ABJIAOLLNXCA HOPMaMU MeXXAYyHapoLHOro orosopa, GoOpMUpPYOLLIMMIK COCTaB
poccumnckoro MYrm?



MNMonyyaeTcs, 4TO Takasd HopMa byaoeT nMeTb NpUoOpUTET Had camon cobon.

Bpsng i MOXKHO NOJSIHOLEHHO OTBETUTb Ha 3TU U AOMNOJIHUTE/IbHO BO3HUKaKOLWME
BOMNpOChl 6€3 yCTaHOB/IEHNS CYyTU BXOOALWMNX B CONMOCTaBAAEMbIE MOHATUSA TaKUX
KaTeropun, Kak cCMcTema rnpasa W NpaBoBasi CUCTEMa, PerynpyemMblie OTHOLLEHUSA, LEeNn
perynmpoBaHus, nybam4yHoe n 4YaCTHOE, MeXXAYHapPOAHbIN XapaKTep, HOPMbl, MCTOYHUKMN
npaBa, ®OPMbl B3aUMOBJIMAHUS N B3aMOMPOHNKHOBEHNSA U T.A4.

HavyHeM C pyHAaMeHTaIbHbIX KaTeropuin, B Ka4eCTBe KOTOPbIX 3aKOHOMEPHO BbICTyMaloT
AedNHULNN COOTBETCTBEHHO MEXAYHAPOAHOro Ny6/IMYHOro N MeXxxayHapogHoro
4aCTHOro npasa.

«Me)xayHapoaHOe npaBo B caMmoM obuieM Buae noHMMaeTcsa Kak ocobasi cuctema npaea,
perynanpytowas OTHOLEHNS Mex Ay BJaCTHbIMU, CyBEPEHHbLIMU CybbeKTaMu
MeXXOYHapOOHbIX OTHOLLUEHWI - rocyAapCTBaMun, rocy4apCTBONOA0OHbIMN U/Mnu
NPON3BOAHbLIMU OT roCcyAapcTB 06pa3oBaHNAMU (MeXroCyAapCTBEHHbIMY
opraHm3aumsamm)».

Me>xAyHapoAHOe NpaBo eCTb CUCTEMA CO34aBaEMbIX FOCYyAapCcTBaMM (M HaCTUYHO
APYruMun cybbekTaMn MexxayHapo4HOro npasa) NyTeM COrlacoBaHMS X BOJb
IOPNANYECKUX HOPM, PEryINPYOLWMX onpeaeseHHble 06 ecTBeHHbIE OTHOLIEHUS.

naBa 2. PasButue B3aMmMoaeuCcTBuUA
MEeXXAYHapoOaHOro nydbsIM4HOro n 4acTHOro npasa

2.1 NMpobnema «NPOTUBONOJIOXKHOCTU» KOMIMNOHEHTOB
nyOJIMYHOIroO M YaCTHOro B MeXXAyHapoaAHOM npase

OTBET Ha BOMPOC O COOTHOLLUEHUN MeXOYHapOoAHOro ny6an4yHoOro n MexxayHaponHoro
4aCTHOro NpaBa A1 MHOMMX YYeHbIX-IOpUCTOB NpeacTasaseT cobon NpuUHUMNUaIbHbIN
MOMEHT, NpeXxhe BCero rnpu BbiABJeHUN NPUPOLbl U CneundunKkn nocnenHero, paBHo Kak
N XxapakTepa B3ammogencTemsa mexxay MMM n MY,

ymMaeTcs, 4TO OCHOBHbLIM BO34ENCTBYHOLWMM (PpaKTOPOM, KOTOPLIN 00bACHAET NoA0OHbIN
noaxon, BbiCTyrnaeT, C O4HON CTOPOHbLI, HAaIM4YMe U B TON N B OPYron KaTeropmax
3/1IeMeHTa «MeXXAYyHapoAHbI», a C APYrOi - aHTOHUMUYHOCTbL U 06beKTMBHas
MPOTMBOMNOCTAB/IEHHOCTb ABYX APYrMX KOMMNOHEHTOB: «My6ANYHbIN» B OQHOM Clly4ae n
«4aCTHbIN» - BO BTOPOM.



«Me)XyHapo4HbIV, B 3HAYEHUN «MeXIoCyLapCTBEHHbIN», xapakTep MMM B
COBpPEMEHHbIX YCJIOBUAX HE Bbl3blBAET COMHEHUN, XOTS U NpeanpUHNUMAOTCA NOMNbITKA
pacWnpUTb KPYr ero cybbekToB 3a CHeT BKJIIOYEHMSA B HEro TpaHCHaUNOHaIbHbIX
Kopropauuin 1 MHOMOHALMOHaIbHbIX KOMMaHUN, a TakXXe MHAUBNAYYMOB ((PU3NYECKNX
nnu)».

OOHOBPEMEHHO TOT XXe CaMbll TEPMUH BECbMa HEOAHO3Ha4YHO MOXXeT ObITb NCTOJIKOBaH
B KaTeropum «MexxayHapogHoe 4acTtHoe npaso». B TepmuHe «MYI1» oHO npucyTCcTBYET
Aans obo3HavyeHus 6onee LWMPoOKoON,

HeXXein BHYTPUrocyAapCTBEHHbIE PaMKN KOHKPETHOro rocyaapcTaa, cepsl
CyLLeCTBOBaHMUSA peryampyemMbolX UM obLecTBeHHbIX OTHOLWeHN. OgHaKo ncyepnbiBaeTCs
N1 3TUM NpaBoBas Npupoaa paccMaTpMBaEMOW COBOKYMHOCTM NPaBoOBbIX MPeAnUCaHNN U
perynnpyemMbiX UMN OTHOLLEHUNI?

[encTBUTENbHO, «KpalHe Ba>XHO NOAYEPKHYTb NMPOSABAEHNE MEXOAYHAPOLHOr0
XapakTepa MYl He TONbKO 3a CYET TOro, 4TO OHO peryanpyeT OTHOLLUEHMWS, fiexallme B
chepe MexayHapo4HOro X035iMCTBEHHOI0, TOProBOro N rpa)kaaHckoro obopoTa, To eCcTb
BbIXOASALLME 3a NMpefesbl NpaBonopsaka O4HOro rocyfapcrBa».

«MexxagyHapogHocTb» MYI ycMaTpmnBaeTCcs TakxXe 1 B Apyrom obcroatenscTee. Bo-
nepBbiX, BECOMbIN yaAeNbHbIA BeC B cocTaBe HOpM MY 3aHMMalOT npeanncaHuns,
COorslacoBaHHble MeXXAyHapOoA4HO-MPaBOBbIM (40rOBOPHLIM NN 0BbIYHO-NPABOBbLIM)
nytem. CnefgoBaTesibHO, MOCKOJIbKY Takue HOPMbl HE MOryT BbITb N3MEHEHbI
rocyfapcTtBaMum B 0O4HOCTOPOHHEM nopsaake, MYl nmeeT B CBOEeM COCTaBe, XOTA U C
N3BECTHbIMU OrpaHNYEHUAMN MO CBOEMY CMbICJIOBOMY COAEpPXKaHUI0, einHbIe (TO eCTb
BO3HUKLLME N3 MeXOYHapOoaHbIX A0roBopoB /inbo obbl4aeB) HOPMbI.

3aKJslo4YyeHue

C y4eTOM N3N0XKEHHOI0 KaTeropmns «MexayHapoaHoe 4YacTHoe npaBo» BPAL /I MOXET
npeacTaTbh Kak ornocpeacTBOBaHNE MHTEPECOB YaCTHbIX UL B OTPbIBE OT Ny6ANYHO-
NpPaBOBbIX LleNen rocynapcTs Mpu UCNoJsib30BaHUN €ro HOPM.

AHanorn4Ho 3TomMy "MexagyHapogHoe nybam4Hoe npaso" He cBoOOOAHO OT
4aCTHOMPAaBOBLIX MPOSABJIEHUN, KaK U B CBOIO Oo4epedb «MeXXAyHapoaHoe YaCTHoe
npaBo» obnagaeT 3Ha4YMTENbHbIM 06 bEMOM KayecTBa «NyBANYHOCTU».

Tak, ceoboaa forosopa, yCMOTPEHME CTOPOH U UX PAaBEHCTBO Kak MPUHLMMbI
perynmpoBaHunsa niobbix OTHOLWEHUN LNBUINCTUYECKON HaNpPaBJEHHOCTMU B
MeXAYHapo4HOM YacTHOM npase 6eCKOMNPOMUCCHO MOryT BbITb OrpaHNYeHbl CTPOrMMU



NMNepaTUBHbLIMU HOPMaMK, @ Tak>Xe OrOBOPKOWN 0 «Ny6AMYHOM nopsiakes,
«nNpoTMBOpeYnn 0obpbIM HpaBaM», «0bLLECTBEHHLIM NHTEpPECaM», «FOCyAapCTBEHHOMY
cyBepeHunTeTy, 6e30macHOCTM» U T.A4.

MpuHUMN coCTA3aTeNIbHOCTU B rpaXkAaHCKOM npouecce, ciyxawunm

pbl4aromMm 4YaCTHOMPaBOBOro perysnpoBaHns, B TOM 4Yucsae n Torga, korga B gesne
Y4aCTBYIOT MHOCTPaHHble CyObeKTbl, B MPaBOBbIX CUCTEMAX HEKOTOPbIX CTPaH BMOJIHE
y>XnBaeTca ¢ TpeboBaHneMm oencTeum cyga. Kpome Toro, aToT NpUHUMN OENCTBYET B
YyCNOBUAX NpUHUNNA 06 BEKTUBHOCTN, BCECTOPOHHOCTU U BHYTPEHHEN yOeXX AeHHOCTH
CyZa B OLEeHKe 00CTOATeNbCTB Aesia U paspeLlleHnn Cropos. B ntore nog4yepkHem ewe
pa3, He 60ACb MOBTOPUTLCS, BECbMa Ba)KHOE XapakKTepHoe KayeCcTBO COOTHowweHna MMM
n MY - ypaBHOBELLUEHHOCTb «NYB/INYHOr0» N «4aCTHOro».

No>xanywn, Hanbonee APKNM CBUAETENbCTBOM B M0OJIb3y 3TOW MO3NLMKN BLICTYMAET TO, 4TO
n B MIT, n B MYIT porosop CNy>XmMT UCTOYHUKOM HOPUONYECKUX HOPM, NCMOJIb3YyeMbIX A4
perynnpoBaHns COOTBETCTBYOLLMX OTHOLIEHUN.

OOHaKo B MeXXAYHapooHOW CUCTEME OH ABNAETCA PeryaaTopoM OTHOLUEHUN MexXay
rocyfiapCTBaMun U MeXMnpaBUTeNbCTBEHHBIMU MeXAYHAaPOOHbIMW OpraHu3aunaMmm
(oTHOWeEHU, NO CyWwecTBY, BJIACTHOro xapakTepa).

B o6nacTun xxe MexayHapoaoHOro 4YacTHOro npaBa MexxayHapoaHbl gorosop 6narogaps
PYHKLMOHUPOBAHUIO onpenesieHHbIX MeXaHWU3MOB, YCTaHOBJIEHHbIX
BHYTPUroCyAapCTBEHHbIMU (MpenMyLLeCTBEHHO KOHCTUTYLMOHHBbIMUY, XOTS B psge
C/lyqaeB U UHbIMUW) NpeanucaHmnammn, obecneymBaeT perynsaTUBHOE BO3AENCTBMUE
cogep)Xawmxcs B HEM NONIOXKEHUN Ha YacTHOMNpPaBoBbIe

OTHOWEHNA CybbeKkTOoB MeXXAYHapo4HOro X03AMCTBEHHOIO (rpakaaHckoro) obopoTa. B
NTOre MHCTPYMEHT, Ka3anocb 6bl, NybAn4yHOro npaBa - eXXAyHapoaHbIn OOr0BOp -
aKTUBHO NMpuMeHseTcsa B chepe pernameHTaunm 6eccnopHo 4YaCTHOMPAaBOBbIX
OTHOLLUEHMNN, N3 KOUX CKJlagbiBaeTca 0bbekT perynnposaHmns B MUl. B ceeTe 3TOro
peLleHne BOMNpoca 0 XxapakTepe, NpaBoBON npupone n cooTHoweHum MYIM ¢
MeXXAyHapoaHbIM Ny6/IMYHBIM NPaBOM COCTOUT B NoAAep>XKe Te3nca o ero
MPUHALNEXHOCTU K BHYTPUroCcygapCcTBEHHOMY npasy. [Mpy CYyMMUPOBAaHNN HEKOTOPbLIX
NTOroOB OLEHKUN «MeXAYHAapOoa4HO-MPaBOBbIX» (MX MOONMDUKALWN), @ TaKXKe
«BHYTPUrOoCygapCTBEHHbIX» KOHLUENUUA onpenesieHnsa npmpoabl 1 mecta MYl B
HOPMaTUBHON CUCTeMe NpuBnekaeT K cebe BHUMaHMe cnenyowmnin GakT.

Mpwn BCeM pa3Hoobpas3nm ToYeK 3peHUS BCE OHU MOAYEPKMNBAOT CBA3b MEXAYHAPOO4HOro
YaCTHOro NpaBa C MeXxayHapoAHbiM NpaBoM. [puyem npmneepxeHuamu naen o
BHYTPUrocyaapCTBEHHOW NpuHaanexHocTn MYI B kavyecTBe ocobon, cneymngpmnyeckon



«OTpac/In HaUMOHaIbHOIr O
npaBa» 3TOT MOMEHT BbiaenseTcsa faxke 6onblie, 4eM B MeXAYyHAapPO4HO-NPaBOBbIX
KOHLLenumax, 4To, COBCTBEHHO rOBOPS, Kak pa3 1 C/yXUT 060CHOBaHMEM €ro
YHUKAJIbHOCTU, @ 3HAYUT, U CaMOCTOATENbHOCTM 3ToM obslacTn npaea.

OfHako, cornawaschb € YHaCTHOMNPaBOBOW HaMpPaB/E€HHOCTbIO peryampyeMbiX OTHOLWEHUN,
cnenyeT coenaTb CYyWEeCTBEHHYIO OFOBOPKY: OHa HN B KOEM CJly4ae He LO0JI)KHa
npeBasinpoBaTb HaA APYron UX CYLWLHOCTbO, KOTopas n obycnoBanBaeT CcCneumpuyHoCcTb
obbekTa B AaHHOM CJly4ae, a 3Ha4YnUT N 9BASeTCA onpegenswowen - ab initio, nx
MeXXYHapo4HON NPpUpPOLOoN.
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