Copnep>xaHue:

Mage noffpund or type unknown

BBepneHue

Ha cerogHAWHWN AeHb, NHCTPYMEHTOM MPaBOBOro perysmpoBaHnNs ceMenHbIX
OTHOLUEHUN ABNAITCA pa3Hoobpa3Hble A0roBOopbl N COrylalleHuns, 3aKnYyaemble
4ysieHaMun ceMbu Mexxay coboin. bpadHbI 4OroBOp SABNASETCA BapMaHTOM
CaMOCTOSATEesIbHOIr0 perysimpoBaHnsa CBOUX UMYLLECTBEHHbIX OTHOLWEHUN. bpak
POCCUNCKNIA CYNpYyr MMyLLEeCcTBO

NMoHATME «BbpayHbIN 4OroBOP» NOSBMAOCL B POCCMNCKOM 3aKOHOAATesNbCTBE
CPaBHUTENbHO HElABHO M MO3TOMY Ha MEPBbIX MOpPax HE MOoJy4Yu LUNPOKOTo
pacnpocTpaHeHns. B 4acTHOCTK, 3TO KacaeTcs 6pakoB, 3aK/II0YAEMbIX MEXAY MOOAbIMU
nogbmn, He obpeMeHeHHbIMU AOPOroCTOALWMM UMYLLLECTBOM U KPYMHbLIMU OEHEXHbIMU
HakonaeHuaAMN. Ho NocTeneHHOo BCe Yalle BpayHbIn 4OrOBOpP HAaYMHAET BCTpeYaTbCH B
Halwen XXN3Hn, n Bce bonblue ceMenHbIX Nap 1 auy, BCTynawowmnx B 6pak, Bbibnpatot
NMEHHO Takown crnocob peryampoBaHns MMyLLECTBEHHbIX OTHOLLUEHUA.

TaK KaK B HacToslLEee BpeMs Ha NeEPBLIA MJiaH B Ka)XA0W CEMbE BblABUIraeTCs INYHasN
Kapbepa 4/1eHOB CeEMbM, MaTepunasibHOE KU coumanbHoe 6naronony4vme, To 3aKJK4YeHne
OpavyHoOro goroesopa ABASAETCHA aKTyasibHOW 0N KL, BCTYNUBLUMX (BCTyNatoLwmx) B bpak.

Tem caMblM, 6pa‘-IHbIVI 0OroBop BbI3bIBAa€T NHTEPEC K cebe 1 MHOro4YnCNEeHHbIE BOMpPOChHI,
KaK IOPNCTOB, TaK 1 F'pa>XaaH, >XeJ1aloLnX 3aKJIIHYNTb Takoun OOroBop.

Llenb nccnemoBaHns - U3yHYnTb MHCTUTYT BpayHoOro gorosopa.
Heobxoanmo pelwmnTb cnegytoume 3aaa4ym oas pelieHmns nocTaBleHHOoN Lenu:

1. PaccmoTpeTb CTaHOBNIEHUE N pa3BUTME BpavyHOro 4orosopa B 3apybeXxHbIX CTpaHax 1
B Poccun;

2. OnpenenuTb NoHaTMeE, hopMy BpadyHOro 4OroBopa, yCJoBMS 1 NMOpPsiAoK ero
3aKJ1Il04eHNs;


https://www.evkova.org/#evkova

3. BbISCHUTb NpaBa, 0653aHHOCTN CTOPOH Mo 6payHOMY AOroBOpPY, a TaKXXe PacCMOTPETh
OTBETCTBEHHOCTb MO HpayHOMYy 4OroBOpPY;

4. PackpbITb C/ly4an U3MEHEHUS N pacTop»XeHns BpavyHOro 4orosopa.

MpeaMeT nccnenoBaHus - 6payvHbin gorosop Poccuinckon denepauuu, T.e.
NMYLLIeCTBEHHbIE NMpaBa 1 0693aHHOCTY CYnpyros.

CTpyKTypa paboThbl: COCTOUT U3 Tpex YacTen, BBeAeHUS U 3aK/io4eHns. B nepeon 4acTtu
KypcoBon paboTbl paccMaTpumBaeTcsa obwasn xapakTepucTunka bpayHoro gorosopa. Bo
BTOPOW 4acTu KypcoBOWN paboTbl pacCMaTpMBalOTCA CoOAep>KaHMe U OTBETCTBEHHOCTb Mo
bpayHoMy goroBsopy. B TpeTen 4acTm paccMaTpmMBalOTCA NOPALOK U3MEHEHNS,
pacTop>XeHUs N Npu3HaHme 6payHOro 4oroBopa HeAENCTBUTESIbHbIM.

B npouecce HanncaHmns paboTbl 6bi1 UCNONBL30BaH PSAL TaKMX NCTOYHUKOB KaK - Hay4Hble
ctaTtbu (CtenansaH W. Y., leBywkuH A. H., TutapeHko E.l., Anbbukos U.P n ap.),
yyebHas, opnandeckasa nutepatypa (Cnenakosa A.B., M4yenuHuesa J1. M.,
KpaweHuHHukos I1. B., Anekcun . B., boHgos C. H., JaHwunos E. 1. n ap.) n OCHOBHbIE
HOpMaTuBHbIe aKThbl (MpaxaoaHckun Kogekc, CemenHbln Kogekc n ap.).

1. O6wan xapakTepucTuka 6payHoro gorosopa

1.1 CtaHOBJIEHMe U pa3BuTHUe bpavyHoOro porosopa B
3apybeXxHbiIX cTpaHax u B Poccunckon depepauum

Bonpekn obwenpuHATOMY MHEHUIO, MPAaBO NepBeHCTBa B n3obpeteHnn 6payvyHoro
KOHTpaKTa NnpuHagaexXmnT H1U coBpeMeHHon EBpone, HM AMepuKe. Tbica4u neT Ha3afg B
OpesHen 'peunn n Pume My>X4mHa U XXEHLKMHA, NpeXxae 4Yem co3gaTb CEMbIO,
ohopMAANN cornalleHne, rae onncbiBasn CBON NMMyLLECTBEHHbIE OTHOLUEHUS, Cpasy
obcy>xaas TakXe 1 BONpocChkl HacnenoBaHMA B byayLuiemM COBMECTHO HaXKUTOro
NMyLLLeCTBa. ITO He CYNTANOCh NOCTbIAHLIM WX 3a30PHbIM, N TaKasa «CTpaxoBka» Bblna
O4YeHb pacrnpocTpaHeHa BMJOTb A0 NMPUXoAa XpUCTUaHCTBa. B nocneayiouime sBpeMeHa
«CBSILLEHHbIN COK3» 3aKJ104aICa N pPerysnpoBasica NCKIIIHYNTENIbHO LLepPKOBbIO.

BoccTaHoBeHME NHCTUTYTa 6payHOro KOHTPaKTa BHOBb Ha4anoChb b B KOHUeE XVIII --
Hadvane XIX Beka Bo ®paHumm, AHrAmun, Frepmanmnm, ABCtpun. KoHTpakT npnobpetaeTt
IOPULANYECKYIO CUJTy C TOFO MOMEHTA, KOrga Ha CMeHy LLepKOBHOMY MPUXoanUT Tak



Ha3bIBaeMbI CBETCKNIM Bpak. Cenvac 6payHbIn KOHTPAKT Hanbosee pacnpoCTpaHeEH B
CTpaHax 3anagHon EeBponbl, AMepuke n KaHage. Takon nonyaspHOCTbIO OH 06s3aH
MOLLHbIM (PEMUHNCTUYECKUM ABUMXKEHUAM 1 Bopbbe «cnabo NoNoBMHbLI» 3a CBOW NMpaBa,
paBHOMpPaBMe MY>XUMHbI N XXeHLNHbI B Bpake.

CyLlecTByeT MHEHME, YTO Yalle BCero 6payHbii KOHTPAKT OPOPMISIOT COCTOATENbHbIE
OO - NONINTUKK, BU3HECMeHbI, NeBLbI, 3Be3/1bl KMHO, T.e. 6pavHblie 4OoroBop.I
pPaccyYMTaHbl B OCHOBHOM Ha HEOONbLUYIO NPOC/IONKY OYEHb COCTOATESbHbLIX JI0AEN 1
NO3TOMY He NpeacTaBNaT ocoboro MHTepeca AN 6o0NbLWNHCTBA HAaceneHus.

[0 HEKOTOPbLIM CTAaTUCTUYECKUM OaHHbIM, TONIbKO 5% BCTynatwowmx B Opak B cTpaHax,
rae BO3MOXHOCTb 3aKJllo4eHna bpavyHOro KOHTpakTa AaBHO NpU3HaHa
3aKoHOOaTesIbCTBOM, €ro 3akJito4atoT, npnyem B BObLUMHCTBE C/ly4aeB 3TO NMPOUCXoaNT
npu BCTYMJE€HNN B NOBTOPHbIN 6pak MakcumoBuY J1.b. BpayHbin [OroBop (KOHTPAKT). -
M., 2001 r..

OAHaKo onbIT 3apybeXxHbIX CTpaH NOCNeaHUX NeT CBMAETENbCTBYET TakXe 0 TOM, YTO
bonble n 6onblle Naen cpeaHero goctaTka, BCTynasa B 6pak, 3akaodatoT bpayHble
[0rosopbl. BeposATHO, 0fiHA N3 OCHOBHbIX MPUYNH 3TOr0 CBsA3aHa C POCTOM 4ucna
pa3Bo4oOB N, COOTBETCTBEHHO, NtoAen cTpemMawmxca obesonacutb cebs ecnm He oT
MOpaJibHbIX, TO XOTs 6bl OT MaTepuasbHbIX NOTEpPb B C/yvae, ecnn bpak oKkakeTcs
Heyha4HbIM Xa3oBa O. A. bpa4HbIn JOroBOp: OMNbIT CTpaH 3anaja, [eno v npaso. - M,
1995 r..

Kak oTtmeTunna CnenakoBa A.B. CnenakoBa A.B. «[1paBoOTHOLWEHNA COBCTBEHHOCTM
cynpyros» - M.: CtaTyT, 2005, c. 269, y4yeHune o 6pake Kak o0 rpaxaAaHCKOM Oorosope
BO3HUKJI0 B XpUCTUaHCKOW EBpone B Ka4ecTBe BapuaHTa peleHns Bonpoca o
KOMMNEeTEeHUNN - 0 pasrpaHU4eHNn LEPKOBHbLIX N CBETCKUX MOJIHOMOYMA. BOKpyr gormaTa
PUMCKO-KaTOJ/INYECKON LLEPKBM O CaKpaMeHTasibHOM npupoae bpaka BO3HUK CMop eLlle B
cpefHne BeKa MeXX Ay CcxoslacTnyeckumMn wkonamm NMapumxa n BonoHbM 0 TOM, Korga 3To
npupoa BCTyrnaeT B cBOU NpaBa. CTOPOHHUKN FrajlJIMKaHCKON Teopuun BbICTYMNMUAN 3a
OrpaHMYeHNEe LEPKOBHOW KOMMETEHUNN CakpaMeHTanbHOW obnacTblo. OTCoaa
nponcTekaeT oTaesnieHne bpaka-TanHcTBa n bpaka-gorosopa. 1o BO33peHUsm
€CTeCTBEHHOro npasa bpak - 4OroeBop, NOAYMHSAOLMECA FOCYAaPCTBEHHOMY
3aKoHOOaTesIbHOMY PerysimpoBaHunio. bpayHbin COO3 eCTb KOHTPAKT, N HM4ero 6osnbLue.
HakoHeu, Benukas ®paHuy3ckas Pesontoumsa npuHecna ¢ cobon otaeneHne Lepken oT
rocyfapcTBa U B TOM 4Yucne cekynsapumsaunto bpaka, nocKosibKy 3agaden
HapoXxaatouwencs byp>xyasmm dbis10 gaTb NMPM NOMOLLM CBOEro rocygapcTsa
COOTBETCTBYHOLME MPaBOBblE POPMbI KANUTANCTNYECKNM 06LLECTBEHHbBIM



OTHOLWEHUAM, 4TO A8 6payHbIX N CEMENHbIX OTHOLLEHWA 03HaYasio NOCTaBUTb Ha MECTOo
LLepKOBHOro 6payHOro rnpasa CBETCKOE U NMpeayCcMoTpeTb FrocyAapCTBEHHO-NPaBOBOE
coaep>xaHue bpaka Kak OCHOBbI CEMbW, KOTOPOE MOXXHO OTAENNTb OT PEsINrno3Ho-
3Tn4eckoro. ®paHuysckaa KoHcTtutyumsa 1971 roga obbsaBuia bpak rpa>KaaHCKNM
[O0roBOPOM, YTO O3Ha4as10 NOJIHYIO 3aKOHOL4ATEIbHYIO BlaCTb rocyAapcTBa B 3TON
obnacTtun. bpak, no nNpeacTaB/eHNAM TOro0 BPEMEHU, pacCMaTPMBaAJICH KaK NPaBOBOWN
OOroBop Mexxny OBYMS MHOUBUAYYMaMWU, KOTOPbIA AOJIKEH 3aK/1l04aTbCs MO CBETCKOMY,
rpa>kgaHCKoOMy Mnpasy.

Tak>Xe nNpaBo psiga rocynapcTB, HANPUMEpP, B aHIJ10-aMepuKaHCKOM CUCTEMe, OOoMNyCKaeT
BKJIIOYEHME MOJIOXKEHWUIA, PErYNNPYIOLLNX HE TOJIbKO UMYLLECTBEHHbIE, HO U NINYHbIE
HeMMYyLLIeCTBEHHbIe NpaBa U 0693aHHOCTK CYMNpyros.

Tak>xe bpayvHble OroBOpPbl OTAEJIbHbIX MYCYJ/IbMaHCKUX CTPaH MOryT onpenensiTe He
TOJIbKO MMYLLECTBEHHbIE NpaBa 1 0693aHHOCTU CYyNpPyroB, HO U JINYHbIE, BNJIOTb A0
npasa Ha pa3soAd. CynebHasa npakTuka rocynapcTs, opuLmMasbHON pesinrnen KoToporo
ABJISIETCHA UCJIaM LUMNTCKOIoO TOJIKa, AONYCKaeT Npu 3akiYeHnn bpaka oroBopky, 4To
)XEHa MOXXeT BrnocnencTBUM 0TKa3aTbCa OT Bpaka, ecsin My>X He COXPaHUT
eonHobpa4uns.

Mo eBpencKoMy penmrmosHomMy bpavyHoOMy MpaBy, MPaKTUYECKN HE NMpeTepneBllemMy
N3MEHEHWN C APEBHOCTU N AENCTBYOLWEMY A9 BCEX eBpeeB B M3panne, a TakxXe B Tex
NCNaMCKUX CTpaHax, rae rocygapCTBeHHOe CBeTCKoe BpayvyHoe npaBo OTCYTCTBYET U
BOMpOChl 6paka 1 pa3Boda perynpyroTca B COOTBETCTBMM C NEPCOHAJIbHbIM CTaTyTOM
penrnosHbIMu obwmHamm, 6pak HOCUT CTPOro PEIUTMO3HbIN XapaKTep N He
pacCMaTpUBAETCA KaK rpa>kgaHCcKkni aorosop. OgHaKo HEOTBHEMJIEMOMN HYaCThblO
LLepPEMOHUN 3aKJII0YEHNA Nyoenckoro bpaka aBnsaeTcsa noanncaHme 6payvyHoro KOHTpakTa
(kTyba, Kcyba). OTOT AOKYMEHT TPAaAULMNOHHO COAEp>Kal CBEAEHMSA O pa3Mepe N cocTaBe
NnpUAAHOro, MPUMHOCUMOIr0 HEBECTOM XXEHNXY OT CBOUX POAUTENEN NN NHBIX
POOCTBEHHNKOB, AEHEXXHYIO OLLEHKY NPUAAHOr0, AaHHbIE O TOM, 4YTO XXeHux gobasnsan
HeBeCTe U3 CBOEro MMyLLLECTBA, a TakXe 06 OTBETCTBEHHOCTU XXEHUXaA 3a NPUOaHOE "
nobaBo4yHoe, 06 obecnevyeHnn npmnagaHoro n ob6aBo4YHOro, NpU4eM OTBETCTBEHHOCTb
BO3J1arajlaCb He TOJIbKO Ha CaMOro XXeHnxa, HO U Ha ero HacnegHMKoB. Ho rnaeHoe -
obsa3aTesnibHbIM yCioBMEM KTybbl sBnseTcsa 0683aTeNbCTBO XXEeHUxXa B CJlyyHae pa3Boaa
YyNNaTUTb XEHe ONpeneneHHyo JeHEXHYI0 CYMMY NMOMMMO BO3BpaTa NpUOaHoro.

Taknm o0bpa3oM, MOXKHO cenaTb BbIBOA O TOM, 4TO CTaHOBMEeHNe 6pavyHOro Jorosopa B
3apybexxHbIX CTpaHax MPoOUCXoanao C ApeBHUX BpeMeH. OnbIT 3TUX CTpaH B obnactu
WHCTUTYTa 6payHOro AoroBopa Npetepnen MHOro n3MeHeHNn. Tak B OTInYMe OT



POCCUMNCKOro 3aKoHoO4aTeNbCTBa, 3aKOHO4ATeNbCTBO 0 HpayHOM JOroBope MHOrMx CTpaH
He COOEepP>XUT 3anpeTa Ha peryanpoBaHne NNYHbIX HEUMMYLLECTBEHHbIX OTHOLLUEHUA B
cembe. Tak, Hanpumep, MHorue 3apybeXxHble akTepbl CTPaxyoT cebs oT
HenpeaBuAeHHbIX CUTyauuin (Hanpumep, B caly4ae Uu3MeHsbl, 3noynotpebneHus
CMUPTHBLIMW HaAaNUTKaMn U T.4.), COCTaBAAKT OpaydHbIN OrOBOP, B KOTOPOM B Cjly4ae
HapyweHusa cynpyr(-a)-HapywuTenb HeceT paa HebNaronpuAaTHbIX UMYLLLECTBEHHbIX
rnocneancTBun.

NHCTUTYT OOroBOPHOro pexxmma nmyuiectsa cynpyros (cT. 40-44 CK P®) asnsaeTcs
HOBEJIJION CeMenHOoro 3akoHogatenbcTBa. OH AaeT cynpyraMm CaMoCTOSATESIbHO
onpenensaTb CoOAep>XXaHMe CBOUX MMYLLECTBEHHbIX OTHOLWWEHWN (NpaB 1 o6A3aHHOCTEN) B
BpayHOM forosope. Bo3MOXKHOCTb 3aKJilo4eHns 6pavyHOro 4orosopa Brepsblie B
POCCUNCKOM 3akoHofaTeNbCcTBe Oblsia NnpenycMoTpeHa n. 1 ¢T. 256 MK PO (pencreyeT C
1 anBaps 1995 r.), roe 66110 YKa3aHo, 4TO «MMYLLECTBO, HAaXKMUTOE CynpyraMmm BO BpeMS
Obpaka, ABseTCsa UX COBMEeCTHON COBCTBEHHOCTbIO, eC/i JOFOBOPOM MeXAY HUMU He
YCTAHOBJIEH NHON PEXUM 3TOro MMyLLLeCcTBa». B pe3ynbTaTe cynpyru nosay4ynam npaso
CBOOOAHOIr0 pacrnopsiXXeHns HaXXUTblM B Opake NMyLLeCTBOM C y4eTOM COBPEMEHHbIX
COLMNasIbHO-3KOHOMUYECKNX YCIIOBUI N YKaOa XU3HMN HacesieHUs, a TakXXe ucxogsa m3
CBOMX KOHKPETHbIX 06CcTOATENLCTB N NHTEpecoB. Hopmbl FK PO obuiero xapakrtepa o
bpadyHOM OoroBope Cynpyros noayynnun ganbHenwee pa3sutme B CK PO. Bra. 8
«[10roBOpPHbLIN pexxnm nmyuiectsa cynpyros» CK PO goctaTto4yHO noapobHo
yperysmpoBaHbl OTHOLLUEHUSA, CBA3AaHHbIE C 3aKJ/Il04YeHUEM, UCMOJIHEHUEM, U3MEHEHUEM,
pacTop)XeHneM, a Takxe npusHaHuemM 6payvyHOro forosopa HeLenCTBUTENbHbIM
MNyennHuesa J1. M. CemenHoe npaso Poccum - M.: Hopma, 2004. - c. 205.

HencTeoBaBwunin 0o 3toro Kogekc o 6pake n cembe PCOCP, NpUHATLIN BEpXOBHbIM
CoseTtoM 30 utonsa 1969 r., npeanonarasn TONIbKO 0ANH PEXNM COBCTBEHHOCTM CYNpyros -
pexxnm coBMmecTHom cobctBeHHOCTU (cT.20 KobC PCOCP). NlocnoacTteoBaBLUas B
COBeTCKMe BpeMeHa ngeonorma rnpeanosiaraia cBoeun Lesibio NocTpoeHne
KOMMYHWNCTMYECKoro obuiecTtsa, rae npaso cCOOCTBEHHOCTM B NpUHLMNE He
cywecTtBoBasio. CeMbs B COBETCKON UAEONONNN - «a4erka obuiecTBa», COOTBETCTBEHHO,
MOCTPOEHNE CEMbUN MbICSINAOCH UCK/TIOYNTESIbHO C MO3ULUIA MOJIHOIO PpaBEHCTBA
Cyrnpyros BO BCEM, B TOM 4YMCJsie N B NMpaBax Ha Ha>xmTtoe B bpake nmyLLecTso.

BonblwnM HeAOCTAaTKOM MPOLLJIOro 3aKoHoAaTeNbCTBa 6bISI0 TO, HTO OHO COAEPXXao
04eHb MHOI0 HOPM, KOTOpble 0653bIBasIN Y1EHOB CEMbU K YETKO OnpeneneHHomMy
noeBeneHunto. Hanpumep: Ha>xnToe Bo BpeMsa Bpaka MMyLLLECTBO BCerga siBnseTcsa obuien
COBCTBEHHOCTLIO, MUMYLLLECTBO Cynpyroe Ao 6bpaka - pa3aenbHoOM COBCTBEHHOCTLIO. o-
Apyromy pewnTb 6b1/10 HENBL3A, AaXKe eCsIn 3TO MOJIOXKEHMNE He yCTpanBaao Cynpyros.



Tenepb NOAN MOFYT AOrOBOPUTLCS, YTO AOM UM KBApPTUPa, KOTOPbIe, HAXOAUINCH B
cobCTBEHHOCTU 0AQHOIr0 U3 Ccynpyroe, byayT NnpuHagnexxatb MM oboum, nnu, Hanpumep,
MaLUWMHA, KYMJieHHas Ha OeHbrn, HaXKNTble COBMECTHO B bpake, byaeT npuHaanexaTb
KOMY TO OZIHOMY. DTM BOMNPOChI OHX MOryT NpeaycMoTpeTh B 6padyHOM goroBope.

Takum obpa3oMm, 4eNCTBOBaBLUNI 00 HEAABHOro BpeMeHn Kogekc o bpake n cembe
PCOCP aBHO ycTapen. Ero npymeHeHumne B HOBbIX YCJ/IOBUSAX YLLLEMNAIO NpaBa, cBoboAbI 1
WHTepechbl rpakaaH B CeEMbe, yMansano npecTtux cembn B obuiecTse.

B HacToswee BpeMsa MHCTUTYT BpayHoro gorosopa perynmpyetca CemenHbiM Kogekcom
Poccunckon ®epepaunu (rnasa 8), a Takxe NpakgaHckmm Kogekcom Poccmmnckon
depepauynn (cT. 256).

CornacHo MHeHuto CtenaHsgHa L. Y. CtenaHaH LW. Y. CTaTba «bpayHbIin 4OroBop Kak
pPerynsaTop MMyLeCTBEHHbIX OTHOLUEHWNIA CYNPYyroB B POCCMNCKOM 0bLLecTBe»,
«CemenHoe n xunnuwHoe npaso», 2006, Ne2, NnpakTUka NpUMEHEHNs 4Or0OBOPHOIro
pexxnma nmyuiecTtsa Cynpyros B Poccnm foBOJIbHO CKyAHAdA. 9TO CBA3aHO, BO-NepPBbIX, C
TeM, 4TO OH COBCEM HeZlaBHO MNOJy4uns1 CBOK NPaBOBYIO perjameHTaLunto, BO-BTOPbIX, C
TeM, YTO caMO 3aKJto4yeHne BpavyHOro 4orosopa 4y>K4o Anasa poccumnckoro obuiecrtsa. Ero
Hann4Yne NPOTUBOPEYNT STUHECKNM NPeacTaBeHUAM HaceneHus, XoTa Bce bonblee
4YUCNO Cynpy>Xecknx nap npuberatoT K NogobHOMY peryampoBaHUI0 NMYLLLECTBEHHbIX
OTHOLWEHNN. NMpninHaMmm peaKkoro 3akyeHns b6padyHoro 4oroBopa ABAATCA U
rnpaBoBas HErPaMoOTHOCTb HaCeNeHUdA, N HU3KNIN MaTepualibHbI YPOBEHb XXU3HWU
obuwecTBa. [ng TOro 4T1o06bl NPUMEHEHNEM AOrOBOPHOI0 peXXmMa nMmyLectsa Cynpyros
cTano 6onee peasbHbIM U NOAN NMOHMMAN, O 4YeM UAET peYb, @ HE OTHOCUJIUCE K 3TOMY
KaK K 4eMy-TO CTpallHOMY 1 NpefaTesibCKOMY C TOYKU 3PEHUSA NINYHbLIX OTHOLLEHWNA
cynpyros nnm byayuwmx cynpyro, Heobxoanma 6onblias pabota cpencTs MaccoBOM
nHpopmaumn. Kpome Toro, Asa ycrewHoro npeoaosleHns CyLecTByowero B MaCCoBOM
Cco3HaHun bapbepa uenecoobpasHo opraHam 3AlCa npeaocTaBnAaTb rpakgaHam,
»XenawLwmM BCTYNMUTb B Opak, KBaIMPUUMPOBAHHYIO KOHCYJ/IbTaLuio Mo NoBoOAY
BO3MOXXHOCTM 3aKJl04eHnsa BpayHOro 4oroBopa, a TakXXe 0 NMpaBOBbIX NOCNEACTBUSAX,
BO3HUKAIOLLMNX B pe3ysibTaTe BblILLEYNOMSAHYTOIr0 lOpUaAN4eCcKoro oencTeus. ToNbKo Tak
MO>XHO MOBANATbL Ha (POPMUPOBAHNE OTHOLLEHUSA FrPaXKaaH K BpayHOMY AOroBOpY Kak K
BCEro /b ele ogHoMy cnocoby peryampoBaHnsa MMyLLECTBEHHbIX OTHOLLEHNN
Cynpyros.



1.2 MoHaTne, popmMma n 3aKsnvYeHne bpadHoro
Aorosopa

BpayHbIn 4OroBop - cornaweHne nuu, BCTynatowmx B 6pak, nam cornawieHme Cynpyros,
onpegenstoliee MyLLeCTBEHHbIE NpaBa 1 0653aHHOCTK Cynpyros B bpake u (nin) B
cny4dae ero pactop»xeHus (cT. 40 CK P®). NyTem 3akno4eHna 6padyHoro gorosopa
yCTaHaB/IMBAETCSA AOMOBOPHbLIM PEXUM UMYLLECTBa CYrnpyros, KOTOPbIN MOXET
OT/INY4ATbCA OT 3aKOHHOI0 peXXnuma nmyuecTtsa cynpyros lNMyenmHuesa J1. M. CemenHoe
npaso Poccum - M.: Hopma, 2004. - c. 205.

N3 paHHOM feduHNUMK BbITEKAIOT Caeaylowme npm3Hakm 4orosopa:
1) 6payHbIN OOroBOp - 3TO COrJlalleHune;
2) cybbeKTHbIN COCTaB AOroBopa - 3TO JMua, BCTynawwme B bpak, nnm cynpyru;

3) coaep>xaHne OoroBopa - onpenesieHne nMyLecTBeHHbIX NpaB 1 obs3aHHOCTEN
Cynpyros;

4) nepmnoa OEeNCcTBUSA NOJIOXXEHUN A0roBopa - B TeyeHue bpaka n (nnm) nocne ero
pacTop>XeHus.

3akno4yeHne 6payHOro orosopa nNpexkae BCero A0J/IKHO NpencTaBiATb MHTepecC A
Cynpyra, »eJsawLiero orpagnTb B CJly4ae pa3sofa cBon busHec oT pa3fena Bcero
MMyLlecTBa, Kak 3To npenycMoTpeHo CK PD, nnu xxe onda nuu, KOTopble Ha MOMEHT
BCTynseHnsa B Bpak y>xe obnagatoT 4OCTaTOYHO BbICOKMM NMYLLECTBEHHbBIM MOJIOXKEHNEM
N BbICOKUM 3apaboTKOM, MMeLLX HaMmepeHne B JajibHenlweM aenaTb onpeaesieHHble
KpYynHble MyLLLeCTBEeHHble BOXeHns. Kpome Toro, 3akntodeHne 6payHoro gorosopa
MO>XEeT BbICTYMaTb AOMOJIHNTENbHON FapaHTUen OS89 XXEeHLWNHbI, KOTopas XXesaeT
no3aboTnTbCa 0 MaTepuasbHOM obecrneyeHnn cBonx dyaywnx geten JlesylwkuH A. H.
CtaTbsa «[Mpobnembl NpuMeHeHUsA 1 NyTU COBEPLUEHCTBOBAHUSA 3aKOHOAATENIbHOI0
perynnpoBaHns MHCTUTYTa 6padyHoro gorosopa», Hotapuyc, 2011, Ne4.

BpayHbI 4OroBop - 3TO OAUH N3 BUAOB Fpa)kK4aHCKO-NpaBoBOro 4orosopa.
OboCcHOBaHMEM OaHHOM0 YyTBEPXKAEHUSA MOXKET CNYyXUTb cneaytouwee. Cama
BO3MOXXHOCTb 3ak/to4eHnsa bpadyHoro gorosopa npegycMmaTtpmBaeTca B 'pa)KAaHCKOM
Kogekce. I3ameHeHne n pactop>XeHne 6payHoOro 4orosopa rNpPon3BOAATCHA MO OCHOBAHUAM
M B MOpsaKe, TakXe YCTaHOBJIEHHbIMW HOpMaMu [paxgaHCKOro Kogekca ons
N3MeHEeHUsA N pacTop>XeHusa gorosopa (n. 2 cT. 43 CK). AHasIorM4yHOro ykasaHums Ha



3aknto4eHne 6pavyHoro gorosopa B CeMenHOM KogeKkce HeT. 3TO ynyLleHne B
3HaYNTENIbHOW CTEeNEeHN HUBENUPYeTCa npaBusioM, cogepxxawmmca B cT. 4 CK PO: k
OTHOLUEHMNAM, PErYJINPYEMbIM CEMENHbLIM 3aKOHOAATENLCTBOM, B CybCcmanapHoOMm
nopsgke NPUMeHseTCA rpax4aHCKoe 3aKOHO4aTesIbCTBO NOCTOJIbKY, MOCKOJIbKY 3TOT He
MPOTUBOPEYUT CYLLECTBY CEMENHbIX OTHOLLUEHUA.

CnenyeT 06paTuTh BHMMaHME Ha TO, YTO B OT/IMYME OT 3aKOHOAATEeNbCTBA psaa
€BPONencKnX rocynapCcTB POCCUNCKOE 3aKOHO4ATEeNbCTBO NpeaycMaTpuBaeT
BO3MOX>XHOCTb 3aKJ/II04EHNS TaKOro cornalleHns ToNbKO Mo NoBoay MMyLLecTBa
(MMyLLEeCTBEHHbIX MpaB). HepencTemTenbHbIMM ByayT MosioxxeHus 6pavyHoro Aoroeopa,
pernaMeHTUpyloLe NnYHble B3aMOOTHOLLEHWS CYMNpyros.

Kpome 6pa4yHOro norosopa peryanpoBaHne MMyLLECTBEHHbIX OTHOLLEHUN MexXxay
cynpyraMmm MoXeT OCYLLEeCTBAATLCA cornaweHnamMm o pasgene obuero nmyuiecTsa
cynpyros (n. 2 cT. 38 CK) n cornaweHnmnamm o6 ynnate annmeHToB (cT. 99 CK).

KBanngukaumns 6pavyHoro orosopa B Ka4yecTBe 04HOI0 M3 rpa>kAaHCKO-MpaBOBbIX
J[LOrOBOPOB MO3BOJISIET CAeNlaTbh BaXKHbI MPaKTUYECKNIA BbIBOA: MOCKOJIbKY 3TO He
npoTnBOpeYnT HopMaMm CeMenHOro Koaekca v CyLecTBy CEMENHbIX OTHOLLEHWUA,
NoCTOJIbKY K BpavyHOMY OOroBOPY NMPMMEHSOTCSA HOPMbI FPaXK4aHCKOro
3aKOHOZaTeNbCTBaA O CAesIKaxX, MCNOoJIHEHNM 0653aTeNbCTB U T.4. 9TO B NMOJIHOW Mepe
OTHOCUTCS M K 3aKJto4eHunto bpavyHoro goroeopa.

CornaweHne Mexay cyrnpyramMmm A40JKHO 3aKJ/t04aTbCs B COOTBETCTBUM C HOPMaMWy
rpa>kKAaHCKOro 3akKoHogaTenbCcTBa, obecnevmBatowmmm ceobony norosopa (cT. 421 IMK).
Cynpyru nnéo byayuwimve cynpyru snpase (HO He 065a3aHbl) 3aKJ4YUTb 6payHbIN 4OFOBOP.
MoHYy>XXOEeHMe K 3aKJII0YEeHNI0 JoroBopa He gonyckaeTca (n. 1 cT. 421 TK).

Ycnosusa 6padyHoro orosopa onpenenstoTcsa No YCMOTPEHUIO CTOPOH (N. 4 cT. 421 MK).
OAOHakKo OOroBoOp AOJIXKEH COOTBETCTBOBaATb 06A3aTeNbHbLIM OJ19 CTOPOH NpaBusiaMm,
YCTaHOBJIEHHbIM 32aKOHOM M NUHbLIM MPaBOBbIM aKTOM (MMMepaTUBHLIM HOPMaM),
ODENCTBYIOWMM B MOMEHT ero 3akJ4deHuns (cT. 422 INK).

N3 cT. 41 CK PO cnepyeT, 4To 6payHbI OroBOP MOXET ObiTh 3aK/II04YEH KakK [0
BCTynJieHMs B Bpak, Tak 1 BO BpeMs CyLlecTBOBaHMSA BpavyHbIX OTHOLWEHUN.
HoTapnanbHoe opopMsieHHOe corsaleHune, 3aklo4eHHOe MYXYUHON N XXKEHLLWHOW A0
BCTynsieHnsa B 6pak, BCTynaeT B CUJ1Y TOJIbKO Noc/e peructpaunm bpaka. B Tex cnyyasx,
Korga My>X4nHa N X)eHLwunHa, byayym cynpyramm (He3aBUCUMO OT TOro, CKOJIbKO
BPEMEHU MpoLLSIo C MOMeHTa 3akJitoyeHus bpaka), pewnan onpenennTb CBoe
NMYLLLeCTBEHHOE MNOoJIOXKeHne, corsaleHmne BCTynaeT B CUJly C MOMEHTa HoTapuasibHOro



opopmMneHuns.
NTak, 6padHblin [OrOBOP MOryT 3aKJo4YaThb:

1) cynpyru, T.e. nmua, COCToALLME B 3aperncTpupoBaHHoM bpake. bpak 3aknto4aeTcsa B
OpraHax 3annucu akKTOB FPa>kAaHCKOro COCTOAHUS U CHNTAETCS 3aKJ/II0YEHHbBIM CO OHS
rocyaapCTBEHHOW perncTpaunm 3akaoydeHns bpaka (ct. 10, 11 CK);

2) nnua, BCcTynawowme B bpak. bpayHbin JOrOBOP MMEKT BO3MOXXHOCTb 3aKJ04YUTb
TONbKO ML, KOTOPblIe MOTYT CTaTb Cyrnpyramu.

Kak oTMe4anocb, 6payHbIi 4OrOBOP eCTb BN FPpaK4aHCKO-NPaBOBOro A40roBopa.
OnHaKo Npu CpaBHEHUU Kpyra cybbeKToB, COBEPLUAOLWMNX FPpaXKAaHCKO-MNpaBoOBble
CLesIKN B COOTBETCTBUU C [paKAaHCKUM KOAEKCOM U UMELLNX NPaBo 3aKJII04YUTb
OpayHbIn forosop, 06HaAPYKMBAKTCA CYLLEeCTBEHHbIE pa3In4nsa. bpayHbin [OroBop
MOryT 3aKJIl04YNTb TOJIbKO rpakaaHe. Ml NoCKobKy Bpak 3ak/o4aoT My>X4YMHa U
»eHwwmHa (n. 1 cT. 12 CK), noCcToNbKy 1 BpaYvHbin 4OrOBOP MOryT 3aKJIO4YNTb
COOTBETCTBYOLME Nnua.

Mo obwemy npasuay 6pavyHbll 4OrOBOP MOrYT 3aKJK4YUTb Anua, gocTurwme 6padyHoro
Bo3pacTa, T.e. 18 net (N. 1 cT. 12, n. 1 cT. 13 CK), BMecTe C TeM opraHbl MECTHOI 0O
camoynpasJsieHns MOryT No nNpocbbe nuu, Xxenarowmnx BCTYNUTb B 6pak, paspewnTb
3ak/o4eHne bpaka nmuam, OCTUrwnMM 16-neTHero Bo3pacTta. [JonycTuMo 3TO npu
HaJINYNKN YBa>KUTesIbHbIX NPUYMH. 3aKoHaMKn cybbekToB Poccuimnckonm degepaumm MoryT
OblTb YCTAHOBNIEHbLI MOPSAAOK U YCNOBUSA, MPU HANNYUN KOTOPbIX BCTynaeHne B bpak B
BUAE NCKJTIOYEHNS C y4eTOM 0CobbiXx 06CTOATENLCTB MOXET ObITb pa3peLleHo 4o
OOCTMXeHnsa Bo3pacTta 16 net (n. 2 cT. 13 CK).

B cOOTBETCTBUM C rpa’kAaHCKMM 3aKOHO4ATENIbCTBOM MPU HAaNNYUK onpeaesieHHbIX
YC/NIOBMWM M B YCTAHOBJ/IEHHOM MOpsAKe MOXeET 6blITb MPM3HAH NOJHOCTbLIO AeeCnoCcObHbIM
(3MaHCMNMpPOBaHHbLIM) rpakgaHNH, 4OCTUrWKA 16-neTHero Bo3pacTa (cT. 27 IK).
OOHaKo aMaHCMNauma HNKaK He CKa3biBaeTCA Ha BO3MOXXHOCTM BCTyNaTb B Bpak u
3aKJo4aTb 6paydHbIn gorosop. C TOYKM 3peHns rpa>KaaHCKO-NPaBOBON TakKomn
rpa>kKAaHWH NOJIHOCTbLIO AeecnocobeH, a C No3MUMM CEMENHOro NpaBa OH elle He O0CTuUr
BbpayvHoro Bo3pacTa (cT. 13 CK). 3aknto4eHne bpadHoro 4orosopa B 3TOM cClly4ae He
nornyckaeTcs.

[PaXkKJaHCKOE 3aKOHO4ATe/IbCTBO NpeagyCcMaTPUBaeT BO3MOXKHOCTb OrPaHNYeHuns CyaoM
rpa)kJaHnHa B JeecrnocobHOCTN, ecqin BCNeacTBMe 3/10ynoTpebnieHns CnnpTHLIMU
HAaNUTKAMW UIN HAPKOTUYECKMMUN CPeCcTBAaMN CTaBUT CBOKO CEMbIO B TaxXKesioe



MaTepuasibHOoe nosioxxeHue. Takon rpa>kgaHuH MOXKeT CaMOCTOATE/IbHO coBepLllaTh
TOJIbKO MeJikue BbiToBble CAeNKWU. [lpyrne caesiku oH coBepLuaeT C corjacus
noneyduntens (cT. 30 FK). NMOHATHO, 4TO 3akato4eHne BpayHOro 4OroBopa HE OTHOCUTCSH K
yucny Mmenkmx 6bIToBbIX CAENOK. BO3MOXXHOCTbL 3ak/to4eHns bpayHoro gorosopa ¢
cornacusa none4ynTens nNpoTueopeyvmna bbl CyLecTBy COOTBETCTBYOLLMX OTHOLWEHUN.
CnepoBaTesibHO, NNLA, OrPaHNYEeHHbIN B eeCnoCobHOCTN, He MOryT 3aKJo4aTb
BpayHbIN 4OroBop.

BpayHbIn 4OroBOp OTHOCUTCSA K CAesIkaM, KOTOpble M0 CBOEMY XapaKTepy MoryT ObiTb
CoBepLeHbl TONIbKO IMYHO. [1o3ToMy, Kak oTMeYvaeT lNyennHuesa J1.M. MNyennHuesa J1. M.
CemenHoe npaBo Poccun - M.: Hopma, 2004. - c. 207, 3aknto4eHne bpayHbiX 4OrOBOPOB
yepes npeacTtaBuTenenm HegonyCcTUMO.

He MoryT cTaTb CTOpoHaMu 6payHOro AoroBopa smua, 3akdeHne bpaka mexnay
KOTOPbIMU He gonyckaeTcs. K ux 4ncny oTHOCATCS:

- LA, U3 KOTOPbIX XOTS Obl OIHO Y>XKe COCTOUT B 3aperncTpupoBaHHOM bpake;

- 61nM3KMe poaACTBEHHUKN. MU NPpU3HAIOTCA POACTBEHHUKN MO NPAMON BOCXOAALWEN N
HUCXOAAWEN NUHUK (poontenn n getn, aenywkn, 6adbyLkm n BHYKN), NOJIHOPOOHbIE Y
HernoJIHOpOoAHble (MMetowme obLwmx oTua nav MaTb) bpaTbsa N CecTpsbl;

- YCbIHOBUTEJIN N YCbIHOBJIEHHbIE,

- Inya, N3 KOTopbIX XOTH 6bl 04HO MPU3HAHO CYyA0M HeneecrnocobHbIM BCneacTeme
ncuxunyeckoro pacctpounctsa (cT. 14 CK) CemenHoe npaso nog pea. N.B.
KpaweHunHHuKoBa - M.: CtaTtyT, 2010. - 101-105 c..

BpayHbIn gorosop B o6s3aTeNbHOM NopsagkKe 3aka4aeTcs B NMCbMeHHon dopme. lMpun
3TOM CYMNpyrm MOryT CaMOCTOATESIbHO COCTaBUTb ero Mmbo obpaTUTbCA C 3TOW LeNbIo B
lopuanyeckyto pupmy. bpadHbin gorosop nognexuT oba3aTeslbHOMY yOOCTOBEPEHUIO
HOTApPWUyCOM, MO3TOMY MHOIMe HOTapPMYCbl TAaKXXe MOryT NMOMOYb B COCTaBJ/IEHUN
bpayHoro porosopa. HecobnogeHve HoTapmnaibHON hopMbl BpadyHOro orosopa BaeyeT
ero HeleNnCTBUTESIbHOCTb.

BpayHbIn 4oroBop MoXXeT BbiTb 3aKJII0YEH KaK A0 roCyAapCTBEHHOW pernctpaumnm
3aKJilo4eHns bpaka (B TakoM Csiydae OH npuobpeTaeT topuanvyeckyto cuiy ¢ MOMeHTa
rocyfapCTBEHHON pernctpaunm bpaka), Tak n B ntoboe spemsa B nepunopg bpaka (B
JAaHHOM CJly4ae OH SB/IIeTCA 3aKJIl04YeHHbIM C MOMEHTa ero HoTapuaJsibHOro
yOoCTOBEPEHUSA).



FocynapCTBEHHaAA perncTpaumsa 3akndeHna bpaka AsnseTca obsi3aTeNbHbIM YCJI0BUEM
OJ19 32aKOHHOCTM N NPaBOMOYHOCTM 6payHOro goroBopa, N03TOMY 3akJ/toyeHne bpayHoro
O0roBopa Mexxay nnmuamn, KoTopblie BNoCneacTBMM He BCTYNAT B Bpak, He BneYyeT ons
HUX HUKAKKWUX NPaBOBbIX NOCAeACTBUNA (NMpaB 1N 0693aHHOCTEN), N 3aKJOYEHHbIN MU
OpayvHbIN 0OrOBOP aHHYMPYeETCS.

Bpa4Hbin [orosop, No BbIbOpY Cynpyros, MOXeT BbITb 3aK/0O4YEH Ha onpefesieHHbI CPOK
nnn 6eccpoyHo.

Ba>kHo 0cob6eHHOCTbI0 BpavyHOro AOroBopa ABJASETCA TO, 4HTO OH MOXET bbITb 3aK/0YEH
noAa ycsoBMeM, TO €CTb MOryT BbITb NPeayCcMOTPEHbI YCI0BUS, B 3aBUCUMOCTMN OT
HaCTYyNJEeHNSA NN HEHACTYMJEHNA KOTOPbIX BO3HUKAOT Te UIW UHble npaBa n
o06s3aHHOCTK CcynpyroB. Hanpumep, CTOPOHbI MOFYT BKJIIOYUTL B OpayHbIn 4OrOBOP
yC/IOBME O TOM, YTO B CJlydae NOKYNKWM cyrnpyramMmm gavym B COOBCTBEHHOCTb XXEHbI
nepexognT aBToMoOUb.

BpayHble oorosopsl 3akato4YeHHble ¢ 1 aHBapa 1995 r. no 1 mapta 1996 r. umerot
topuanYeckyto cuny n 6e3 HotapmasbHOro oYOpPMIEHUS MO TOW NMPUYNHE, YTO
pakaaHCKMN Kogekc PP, BnepBble YCTaHOBUBLUNIA BO3SMOXXHOCTb 3aK/lo4eHna 6padHoro
[0oroesopa, He npegycMmaTpumBan 4as HAX HoTapumaibHOM opMbl. No3TOMy A0roBop,
3aKJII04EHHbIN CynpyramMmm B NpoCToM NMMCbMEeHHOW (hopMe B yKa3aHHbIN nepmnon nmeet
topunanydeckyto cuny Lanunnos E. . CemenHble cnopbl M.: KHOPYC, 2008, c. 95-100.

BpayHbIn 4OroBOpP COCTABAAETCS B TPEX IK3EMMIAPaAX: N0 OQHOMY IK3eMNasApy nosay4vaeT
Ka>KOas U3 CTOPOH, @ KOHTPOJIbHbIN 3K3EMMNAP OCTAaeTCs B apXxmuBe HoTapuyca (B cnyvae
rnoTepn Ha ero ocHoBe MoXXeT bbITb odopmneH aybnukaT).

3a HOTapuanbHOe AencTBme Nno yaocToBepeHunto 6payHoro 4orosopa B3nMaeTcCs
rocyfoapCTBEHHas nownHa (HoTapuanbHbi Tapud) B pa3mepe 500 py6. (moan. 10 n. 1
CT. 333.24 HanoroBbi Kogekc Poccnmnckon depgepauynmm (4actb BTopas) ot 05.08.2000 N
117-®3 (pen. ot 06.12.2011)) AxmeTbsaHOBa 3. A., KoBanbkosa E. 0., Huzammnesa O. H.
KomMmeHTapum Kk CemenHomy kogekcy PO (MoctaTtenHsbin) - M: MpocnekT, 2011 r. - c. 142.

2. Coaep>xaHme M OTBETCTBEHHOCTb NO ODpaYyHOMY
AOroBOpy



2.1 NpaBa n 00A3aHHOCTU CTOPOH Opa4yHOro porosopa

CornacHo n. 1 cT. 42 CemenHoro kogekca P® 6pa4yHbiM OOroBOPOM Cyrnpyru BripaBe
N3MEHNTb YCTAHOBJIEHHbLIN 3aKOHOM PEXXUM COBMEeCTHOW cobcTBeHHOCTHU (CT. 34 CK PO),
YCTaQHOBUTb PEXXWUM COBMECTHOW, 00/1€BOV UAKN pa3aesibHON COBCTBEHHOCTM Ha BCe
MMYLLECTBO CYNnpyroB, Ha ero oTAejibHble BUAbl NN Ha UMYLLECTBO Ka)XA4oro 13
Cynpyros.

DTO O3HayvaeT, YTOo CYrNnpyrn B OTHOLIEHUN UMYLLLEeCTBaA, COBMECTHO HaXxuToro B bpake,
yCTaHaB/MBAOT peXuM pasgebHon cobcTBeHHOCTN NMbo, HA06oOpPOT, B OTHOLIEHNN
NMyLLLeCTBa, ABNALWErocs COOCTBEHHOCTLIO KaXX40ro B OTAeNIbHOCTU (fobpayvHoe
NMyLLLEeCTBO, MMYLLECTBO, NOoJly4YeHHOe BO BpeMsa bpaka B Aap, no HacieacTBy M T.0.),
yCTaHaB/IMBAIOT PEXUM COBMECTHOMN COBCTBEHHOCTU. MOXXHO Cco4eTaTb passinyHble
peXWMbl: B OTHOLLIEHUN O4HOr0 BUAa UMYLLLEeCTBa (B YaCTHOCTUN HEABMXMUMOI0)
YCTAHOBUTb PEXUM pa3fesibHON COBCTBEHHOCTW, B OTHOLWWEHUN APYroro (ABMXXMMOro) -
peXXuM COBMeCTHOW cobCTBEHHOCTU U T.4. Hanpumep, cynpyrn B nepunog bpaka
npuobpenu xunnom oM, 6bITOBYIO TEXHUKY U aBTOMObOUNL. B 6pa4yHOM A0roBope oHU
MOrYT YCTaHOBUTb, 4TO XXWUJION AOM NPUHAONIEXMT UM Ha NpaBe [0NeBON COOCTBEHHOCTU
(nons my»xa 2/3, XeHbl - 1/3), aBToMobWb - Ha NpaBe COBMECTHON COBCTBEHHOCTN,
OblTOBasA TexXHUKa ABAAeTCA COBCTBEHHOCTbIO XKeHbl. B npnBefeHHOM npuMepe Hanumuo
coyeTaHue pe>xxnMoB [0J1eBON, COBMECTHOW U pa3fesibHON CO6CTBEHHOCTMW.
MpefycMoTpeTb BCe BapuaHTbl BpavyHbiX 4OrOBOPOB HEBO3MOXXHO, MOCKOJIbKY B Ka>K0M
KOHKPETHOM cily4ae oHn 6yayT 3aBUCETb OT MHTEPECOB N YCTPEMJIEHUN TON NN NHOW
Cynpy>Xeckomn napesbl.

Pe)xum pa3genbHon cCOBCTBEHHOCTU B OTHOLWEHUN MMYLLLECTBA, NMPUHaA/IeXXaBLlero
Ka)XAoMy 13 Cyrnpyros Ao BCTynjeHus B 6pak nmbo nonyvyeHHoro B bpake ogHUM U3 HUX
6e3B03Me34HO, KaK NMpaBuo, ycTpanBaeT 0bouX CyrnpyroB N He HY>XOaeTCs B
n3MeHeHUn. OQHaKO B CYNPY>XXECKOM XXNU3HU MOrYyT BO3SHUKHYTb CUTYauun, Npu KOTOPbIX
0N 3alWnTbl NHTEPECOB 0O4HOI0 U3 CyrnpyroB LesiecoobpasHO YCTAaHOBUTb PEXUM
06WHOCTN Ha MMYLLLECTBO, HaxoasLeecs Nno 3aKOHY B COOCTBEHHOCTU Ka>Kgoro U3 HuXx,
NHa4ye roBops - U3MEHUTb YCTAHOBJIEHHbIN PEXXUM pa3aesibHOCTU Ha peXxmum obwHOCTM
NN OrpaHNYeHHON (YaCTUYHON) OB HOCTMN.

Tak, KaXxablli U3 Cynpyros [0 BCTYMNJieHUs B 6pak umen aBTomobusb. MNocne 3akao4eHmns
6paka OHU MO B3aMMHOMY COMJ1IAaCUIO MPOAasN MaLlLUUHY XXEeHbl U NPOA0JIXKaIN
NoJIb30BaTbCsl aBTOMOOMNEM My»Ka. [leHbrn, BbipyYeHHbIe OT MPOAaXku, TPATUINCL Ha
HY>X bl CeMbU. Briocneacteum 6pak 6bia1 pacTOPrHyT U Npu pa3gese nmyulecTsa



aBTOMObOW/Ib, KOTOPbLIM MOJIb30BaNCb 06a cynpyra, OTHeCeH K COBCTBEHHOCTUN My>XXa KakK
NMYLLLECTBO, NpuHagnexauiee eMmy 0o bpaka. B pesynbTaTe nHTEpPECHl XXEHbl OCTaINCb
He3awunweHHbIMN. YTobbl n3bexxaTb NogobHoM cnTyauum, uenecoobpasHo
BOCMOJIb30BaTbCsl BO3MOXXHOCTAMM BpayHOro Aorosopa, NpeaycMoTpeB B HEM MpPaBo
COBMECTHOMN COBCTBEHHOCTUM CYyNpyroB Ha AobpavyHoe MMYLLECTBO Ka>KA0oro U3 HMX Kak
Ha nepuon 6bpaka, Tak 1 B CJ/ly4ae ero pacTop>XeHus.

Cynpyrn MoryT Tak>Xe npefycmoTpeTb B 6padyHOM JOroBope, 4TO A€HbI M, NOJIyHYeHHbIe
OT MPOoAa>kKnN nMyLLecTBa, NMPUHaAsieXXaBLero KaXx4oMy N3 HUX, ABAAIOTCA COBMECTHOM
COBCTBEHHOCTbIO UK, HA0OOPOT, AeHbru, MNoJlyYeHHbIe B fap WK No HacneacTBy O4AHUM
N3 HUX, ABNAIOTCHA ero COBCTBEHHOCTbIO, @ UMYLLLECTBO, NpuobpeTeHHoe Ha 3TU AeHbIN, -
COBCTBEHHOCTbLIO 060MX CynpyroB. BapmaHTbl perysimpoBaHns NMyLLLEeCTBEHHbIX
OTHOLWEeHNN B BpavyHOM gorosope MOryT BbITb CaMbiMUN pa3HbIMW.

NHorpa cynpyrn o6beaAnHAT MMYLLECTBO, NPUHagieXxaBllee Ka)KaoMy 13 HUX, ONS
OOCTUMXEeHNs Kakon-nmbo obwen uenn. Hanpnmep, ogHOMY 13 Cynpyroe A0 BCTYMJeHUs
B Opak npuHaane)xas TPakTop, APYroMy - XXujonm oom. Bctynus B Bpak, cynpyru
3aka4nan 6payHbIi 4OroBOP, YKa3aB B HEM, YTO TPAKTOP U XKWUJIOM AOM CTAaHOBATCHA MX
COBMECTHON COBCTBEHHOCTLIO.

Taknm obpa3som, BpayHbIM JOrOBOPOM MOXXHO U3MEHUTb YCTAHOBIEHHbIN 3aKOHOM
peXxunm pasnenbHon cO6CTBEHHOCTN Ha PEXXUM COBMECTHOM COBCTBEHHOCTW.

CornacHo 6pa4yHOMY LOrOBOPY MMYLLECTBO MOXKET HaXoOUTbLCA B A40JIEBOW
COBCTBEHHOCTM CYNpyros, KOTopas npeanosiaraeT ToOYHOe onpeaeneHne Aosen B npase
Ha MMYLLECTBO, @ He B CaMOM nmMyulecTBe. Pexxum gosneson COBCTBEHHOCTU MOXeET
0encTBoBaTb Kak B nepuoa 6paka, Tak 1 B Cly4ae ero pactop>xeHus. Tak, cynpyru
MOryT 3anmcaTb B 6payHOM JOroBope, 4TO XXU0oM AOM, NpnobpeTeHHbIN MK B Mepuos
Opaka, NPUHAANEXMNT UM Ha NpaBe A0J1IeBON COBCTBEHHOCTU (A0NA MyXa - 2/3, XKEHbI -
1/3) nnbo aBnseTcs nx COBMeCTHON cOBCTBEHHOCTbIO, @ B C/ly4ae pacTop>eHusa bpaka no
NPUYNHE HeJOCTONHOroO NOBEeAEHNSA XEeHbl CTAHOBUTCSA A0J1€BON COBCTBEHHOCTbLIO (4014
MYy>Xa Npu 3TOM cocTaBnsaeT 2/3, XeHbl - 1/3).

PeXxnum pasgenbHON COBCTBEHHOCTU MOXXeT yCTaHaBAMBaTbCA Ha BCE UMMYLLLECTBO
CynpyroBs. OTO 03Ha4vaeT, 4To Jiioboe MMyLLeCcTBO, KOTOPOe NpuHaasiexano paHee,
NPUHaSIeXUT B HacTosiLee BpeMsa unm byneT npuHagnexxaTb B byayuiem ogHOMY 13
Cynpyros (kak npnobpeTeHHOe, Tak U yHacnenoBaHHoe), rae 66l OHO HU HaXoauIoCb N B
4yeM Obl HX COCTOANO, ABNISAETCH ero JIMYHON cCOBCTBEHHOCTbIO AaXke Ha nepuog bpaka
(NnonHas pa3fesibHOCTb UMYLLLECTBA).



HaHHbIN pexnm obecrneyrBaeT NOJIHYIO HE3ABUCUMOCTb Ka)4oro U3 Cyrnpyros,
3allMaeT OT NPUTS3aHNN KPeanTopoB UK POACTBEHHUKOB APYroro cynpyra, naeTt
BO3MO>XHOCTb CAMOCTOSITE/IbHO pacnopsi>KaTbCs CBOUM MMYLLECTBOM, He co3aaeT
npobnem npu pasgene nmyllecTsa B C/ly4ae pa3Boga. B To )xe BpeMs pexxum
pa3nenbHOCTU MMeeT U CBOM HepocTaTku. OH NpeanonaraeT yvyeT UMYyLLECTBa,
npnobpeTeHHOro KaXkablM n3 cynpyros. OlHaKo HEBO3MOXXHO TpeboBaTb OT Cynpyros,
4T0bObI OHW MO NOBOAY Ka)k[0/ HOBOW BELLW 3aK/t04aNn corialleHue.

Taknm obpa3om, BpayHbIn 4OroBOp NpefocTaBAseT HacToAWwmMM 1 byoywimm cynpyram
60o/iblUME BO3MOXXHOCTW MO YPEryaMpoBaHUIO CBOUX MMYLLLECTBEHHbIX OTHOLLUEHWNA.
OpnHako ceobona 6payHoro gorosopa He 6e3rpaHnyHa Anekcun I. B., bongos C. H.
CemenHoe npaso - M.: KOHUTN-OAHA: 3akoH n npaso, 2007. - 138-140 c..

Bonblioe npakTnyeckoe 3HavyeHne nmeeTt ycTtaHoBsieHHoe B . 1 cT. 42 CK PO
NOJNI0OXKEHME 0 TOM, BpayHbIN LOrOBOP MOXKET ObITb 3aK/II0Y4EH KaK B OTHOLLUEHUM
nMeroerocs, Tak U B oTHoweHunn byayuiero nmyuiectsa cynpyros. B npoTuBHOM
c/lydae Ha MMyLecTBO, KoTopoe nprnobpeTanochb Bbl UMK NOCE 3aKIYEHNA OOMrOBOPA,
aBTOMaTU4YeCKU pacnpocTpaHsancs 6bl He 4OrOBOPHbLIN, @ 3aKOHHbIN PEeXNM nMyLLecTBa
cynpyros. [MopsafoK n 0CHOBaHUA NPUMEHEHNSA OOrOBOPHOr0o pexxmma K (pakTn4eckun
nmerowiemycsa n byayuiemMmy nMmyLLecTBy Cynpyros oguHakosbl. OH MoXXeT ObITb
YyCTaHOBJ/IEH KaK KO BCEMY MMYLLECTBY, KOTOpoe npnobpeTyT cynpyru B byayuiem, Tak n
K ero otaenbHblM Bnaam MuyennHuesa J1. M. CemenHoe npaso Poccun - M.: Hopma, 2004.
-C. 211.

B 6payHOM gorosope cynpyru Brnpase onpenesnTb caMble passinyHble acneKThbl
MMYLLECTBEHHbIX OTHOLLIEHNI MexXay coboin: cBon npaBa U 06493aHHOCTN NO B3aUMHOMY
coaep>xaHuto, cnocobbl y4acTus B 4oxonax Apyr Apyra, Nnopsaaok HeECEHUS KaKabiM 13
HNX CEMENHbIX PAacX0A40B; ONpenennTb NMYyLLECTBO, KOTopoe byaeT nepenaHo Ka)KaoMy
N3 Cynpyros B C/ly4ae pacTop>XeHuns bpaka, a Takxe BK/YNTb B BpayHbIn JOroBop
ntobble NHble MONTI0XKEHNS, KacatoLmecs NMyLLLECTBEHHbIX OTHOLWLEHNI CYynpyros.

CornacHo n. 2 cT. 42 CK P® npaBa 1 06493aHHOCTN, NpeayCcMOTpPeHHble BpaYvyHbIM
O0roBOPOM, MOFyT OrpaHU4YMBaTbLCA onpeneseHHbIMU CPOKaMn NNbO CTaBUTLCS B
3aBMCUMOCTb OT HACTYMJIEHUSA UK OT He HAaCTynJIeHNs onpeneneHHbIX YC/10BUN.

CornacHo n. 3 cT. 42 CK Po:

- BpayHbIN 4OrOBOP HE MOXXET OorpaHuyMBaTb NPaBOCNOCOBHOCTbL U AeecnocobHOCTb
cynpyroB (byaywmx cynpyroB), T.e. COAeP>XaTb MOJIOXKEHUS, KOTOPbIE YLLEMISAIOT NPaBo
OLHOM N3 CTOPOH Ha Tpya, Bbibop npodeccuun, nonyveHmne obpasosaHns, ceoboay



nepeaBu>XeHnnm v T.n. Hanpumep, My> He BrnpaBe 0653aTb XXeHY 0OCTaBUTb paboTy 1
3aHMMaTbCA BeAEeHMEM AOMallHero Xxo0341nCcTBa 3a TO, YTO OH NpefocTaBaseT en
coaep>xaHune. Kaxxabin n3 cynpyros ceoboneH B Bbibope pona 3aHATUN, npodeccuu,
MecT npebbiBaHUA n xutenbctea (cT. 31 CK PO).

Bpa4HbiM LOrOBOPOM HE MOXKET orpaHmnymBaTbhCa ceobofa 3aBelaHns: Henb3sa 06A3aTh
OLHOro N3 Cynpyros 3aBewaTb NpuHagaexalee emy MMyuecTBo AUy (HECKONbKUM
MuaMm), KOTopoe yKaXkeT Apyroun cynpyr. B aTom cnyyae HapywaeTcs npaso
rpa)kgaHMHa 3aBelaThb NpuHagsiexaliee eMmy NMMyLLLEeCTBO N0 CBOEMY YCMOTPEHMIO.
NMpaBocnocobHOCTb U AeecnoCObHOCTb rpakaaHnHa MoXXeT bbITb OrpaHM4YeHa TOJIbKO Ha
OCHOBaHUM 3aKOHa (B YaCTHOCTKU, nMweHne cBoboabl 3a COBepLUEHME YIOJIOBHOIO
npecTynieHuns).

He orpaHuymBaeTcs 6payHbiM JOrOBOPOM M NPaBO Cynpyros Ha obpalleHue B cyq 3a
3alMTON CBOMX NpaB. Tak, 0OAuNH Cynpyr He BnpaBe 0653aTb ApPyroro He obpallaThCs B
cyn ¢ TpeboBaHMeM o pasgene obuero MMyLLeCTBa UM C 3asiBJIEHNEM O B3bICKaHWN
a/IMMEHTOB Ha TOM OCHOBAHMW, YTO MO AOroBOPY B €ro cO6CTBEHHOCTbL NepeaaHa
KBapTupa nepBoro cyrnpyra. OTKas oT npaBa Ha cyaebHyto 3alnTy HeaeNCTBUTESEH.

- BpayHbI OOroBOp 3aKYaeTCa TOJIbKO MO MOBOAY MMYLLLECTBEHHbIX OTHOLLEHWN
Cynpyros. JIN4yHble HEMMYLLECTBEHHbIE OTHOLLEHUNS He ABNAIOTCA NnpeaMeTom 6payHoro
Aorosopa: Henb3s 0643aTb cynpyros Nt0bUTb Apyr Apyra, XpaHUTb CYNpPy>XXeCKyo
BEPHOCTb, He 310ynoTpebnaTb afKOrosibHbIMWM HAaNMTKaMn, He BECTU npa3aHbi obpas
XXN3HN N T.M. OQHAKO NMMYLLLECTBEHHbIE MPABOOTHOLLUEHWNSA CYNPYroB MOryT ObIThb
MoCTaBJIEHbl B 3aBUCUMOCTb OT HACTyneHusa (MM HeHacTynJIeHNS) YCI0BUN
HEeMMYLLLIECTBEHHOr0 XxapakTepa. Tak, B 6pa4yHOM OOroBope MOXKHO NpeayCcMoOTpPeTb
NMpaBO OQHOr0 N3 CyNnPyroB Ha KOMMNEHCaLUMN0 MOpasibHOro Bpeaa, NPNYNHEHHOr 0
HeOOoCTOMHbLIM NOBEAEHMEM APYroro (cynpy>xeckas nameHa, nobon n 1.n.), nmbo obs3aTb
My>Xa NoA4apuTb )XeHe HOPKOBOE MaHTO B CBA3M C poXxaeHnem pebeHka.

- CYnpyru He MmoryT 6pa4yHbiM LOrOBOPOM perysimpoBaTb CBOU rnpasa n 0683aHHOCTU B
OTHOWEHUN aeTen, HanpuMmep, ycTaHaBAMBaTb, C KEM B CJly4yae pa3Bofa oCcTaHeTcs
pebeHOK 1 KakmMm bygeT nopsaaok obweHns ¢ HUMKU 1 T.n. OrpaHn4YeHmne 3aKoHa
CnpaBeasnMBO, Tak Kak HegonyCcTUMO NpupaBHUBaTb pebeHka K Bewmn. B To xxe Bpems CK
P® npenycMmaTpmBaeT BO3MOXXHOCTb 3aKJ/Il0OYEHNSA CneynanbHbIX cornaweHnin ob
YCTAHOBJIEHNN MeCTa XUTeNbCTBa AeTen npu pa3aesibHOM MPOXUBaAHUN poanuTeNen n o
nopsiike OCyLW,eCcTB/IeHNS POANUTENbCKUX MPaB TEM U3 HUX, KOTOPbIA NMPOXXnUBaeT
oTAeNbHO OT pebeHka (CT. 65 n 66 CK PD). lNMpn oTCYyTCTBUN TaKNX COrnalleHnn 3Tu
BOMPOChHI B CJZly4ae BO3HUKHOBEHUSA Cropa pellaeTca CyaoM NCXOAS N3 NHTEepeCcosB



pebeHKa C y4acTMeM opraHoB OMeKn N NnonevynTenbCTBa. PoanTenn BrnpaBe TakxXe
3aK/I04NTb OTAeNbHOEe cornaweHne 06 ynnate aZIMMEHTOB Ha CoAep>XaHune
HecoBeplleHHoNneTHuxX geten (cT. 99- 105 CK P®). OgHako ciiegyeT nMeTb B BUAY, 4TO
BCE Ha3BaHHbIe COrJjlalleHNA HOCAT CaMOCTOATESIbHbIA XapaKTep U 3aKJIo4atoTCs
He3aBMCUMO OT Hasm4ma bpadHoro gorosopa. B 6payHomM goroBope MoryT 6bITb
3aKpenseHbl 1 0653aHHOCTM CYNpPyroB NoO HECEHUIO PacxonoB Ha BOCNUTaHUE n
oby4yeHne peten.

HamHoro 6onbwyto ceobony 6payHomMy AOroBopy NpenocTaBasieT aMepuKaHCKNn
3akoHodaTenb. NMpegmetom 6payvyHoro gorosopa B CLUA ABNAOTCA HE TONbKO
NMYLLECTBEHHbIE, HO K Ntobble Apyrrne OTHOLIEHNS MeX Ay Cyrnpyramu.

- BpayHbIN 4OroOBOP HE MOXKET OrpaHMYMBaTb NPaBO HETPYAOCNOCOOHOro
HY>XalouWwerocsa cyrnpyra Ha nojsiydyeHume cogep>xaHnda. B cooTBeTCTBUM C 3aKOHOM
cynpyru obs3aHbl MaTepuasnbHO NogaAepXnUBaTb APYr ApPYyra, U B C/lydae OoTKa3a oT
Takon NogaepPXKN N OTCYTCTBUA MeXAY HUMKU cornaweHnsa ob ynnate aIMMeHTOB OT
apyroro cynpyra B cynebHom nopsake (ct. 89 CK P®). OTka3 oT 3TOro npaBa
HeOeNnCTBUTENIEH.

NMoMMMO BbllEHA3BaHHbIX BpPaYHbIA AOrOBOP HE MOXKET COAEpPXKaTb Apyrue
OrpaHuYeHns, NpPoTHUBOpEeYaLlMe TakuM HavyaslaM CEMENHOro 3aKoHOAaTeNbCTBA, Kak
nobpoBONLHOCTL Bpay4yHOro cot3a, paBHOMPaBMe CyrnpyroB B ceMbe, 3aboTa o
61aroCoCTosIHUM U Pa3BUTUX AeTen, NPUOPUTET 3aLUTbl NPaB U UHTEPECOB
HecoBepLUEHHONIETHUX N HETPYA0CNOCOOHbIX YleHOB ceMbu 1 Ap. YcnoBus 6pavyHoro
[0roBopa, HapyLlaloLwme 3TU NPUHLUMbI, MPU3HAITCA HUYTOXKHbIMU.

BpayHbIn 4OroBOp HE MOXKET CoAepXaTb TakMe yCNI0BUA, KOTOpPble CTaBAT O4HOIo 13
CYynpyroB B KpaliHe HebnaronpusaTHoe NonoXxeHue. Peyb naeTt 0 pa3HOBUOHOCTM Tak
Ha3biBaeMon KabanbHoOM coenkn. KabanbHom NpmnsHaeTcsa caenka, KoTopyr anuyo 610
BbIHY>XEHO COBEPLUNTb BCNEACTBMNE CTeYeHM 06CTOATENbCTB Ha KpanHe HEBbIFOAHbIX
ans cebsa ycnoBuax, 4em 1 BOCNOJIb30BasNlacb Apyras cTopoHa (cT. 179 TK P®). Onga
NPU3HaHWA coenkn KabanbHOM BCe TPU YCNOBUSA O0JIKHbI MPUCYTCTBOBATb
o4HOBpPEeMeHHO. lNMpnMmeHnTenbHO K BpadyHOMYy OOrOBOPY MOXXHO NPennosioXNUTb, YTO OH
CTaBUT O4HOI0 N3 CYNPYroB B KpamHe TsXXenoe NoJsioXeHne, Korga, Hanpumep,
npenycMaTpuBaEeT, 4TO BCe Ha)KMUToe BO BpeMsa Bpaka MmMyLLecTBo 1 (1nnn) Bce
noJslyv4eHHble [oXo4bl CTAHOBATCA COBCTBEHHOCTbIO Apyroro cynpyra. OgHako NpusHaTb
TakKoW 4OroBop HeAeNCTBUTESIbHbIM NOJIHOCTBIO WX YaCTUYHO MOXXHO TOJIbKO B
cynebHoM nopsagke no TpeboBaHMIo cynpyra, npaBa KOTOPOro yuweMaeHbl, U NpuHUMas
BO BHMMaHWe BCe 06CTOoATEeNbCTBa CEMENHOM XXNU3HWN CynpyroB. Takmm obpas3om,



OpayHbIN OroBop, CTAaBALWMNA OAHOIrO U3 CYrnpyroB B KpanHe HebnaronpusaTHoe
MOJIOXKEHME, ABNAETCA OCNOPMMbIM, MOCKONbKY haKT KpanHe HebnaronpusaTHOro
MoJsioXKeHna HeobxoaAnmMo AoKa3aTb B cyfe.

MNepeyeHb ycnoBui GpayHoro forosopa, npuBefeHHbIn B CT. 42 CeMenHOro Kogekca
Poccuinckon ®egepaumnm BNaeTCA OTKPbITbIM, TaK KaK 3aKOH NO3BOJIIET BKJIIOYUTL B
[orosop nobble NoNoXKeHUs, KacaLwmecs NMyLLeCTBEHHbIX OTHOLLIEHUI CYNpyros.
BpayHbIN LOrOBOP MOXXET ABUTbCA CBOeObpa3HbIM NMYLLLECTBEHHBLIM KOOEKCOM
KOHKPETHON CYNnpy>XeCKon napbl, AeTasibHO onpeensas npakTu4ecku sce
NMYLLLECTBEHHbIE acneKTbl cCeMenHON XN3HW. Cynpyrv Brnpase CaMOCTOATESIbHO
onpenennTb Te YCJ/IOBUSA, KOTOPbIE OHU XOTAT BKJIKOYUTL B CBOE COrjalleHue, nnLlb
cobnofas yctaHoBJIEHHbIE 3aKOHOM orpaHnydeHns TutapeHko E.MN. CtaTtea «ConepxaHue
bpayHoro porosopa», Hotapuyc, 2008, Ne5.

Takmum obpa3om, 6payHbIn AOroBOp HadenseT CynpyroB UMyLLECTBEHHbIMW NpaBaMn n
00653aHHOCTSIMM, HO BMECTe C TEM 3aKOH Tak)Xe npegycMaTpuBaeT onpeneneHHble
orpaHunyeHmnsa ceoboabl 6pavyHOro 4oroBopa, T.K. 3aKOHOAATENb He XKeNlaeT AoNyCTUTb
HapyLLUeHNs NpaB N MHTEPECOB He TOJIbKO CaMUX CYMPYroB, HO TakXXe N ApYrux Jnd.

2.2 OTBETCTBEHHOCTb N0 Dpa4YyHOMY AOroBopy

Cnenyet 06bpaTuTb BHUMaHMe, 4To CeMenHbIn Kogekc Poccnmnckon degepaunnm He
COLAEPXUT HOPM, NMpefycMaTpMBaOLWMX OTBETCTBEHHOCTb 3a HapyweHne 0643aTeNbLCTB
no 6pavyHomy gorosopy. Ho 3To He ABAAeTCA NpenaTCTBMEM A8 TOro, 4To6bl CTOPOHLI
CaMOCTOSATEs/IbHO MOI I YCTaHaBMBaTb OTBETCTBEHHOCTb 3a HapylleHne 0b6s3aTenbCTB
no 6pavyHomy porosopy. Ecnm ncxoontb U3 cogepxaHusa n. 4 cT. 421 MK PO, ycnosus
[0rosopa onpenenanTcsa No yCMOTPEHUIO CTOPOH, KpoMe CJly4aeB, Korga cogep)xaHue
COOTBETCTBYIOLLEro yCN0BUSA NMpearnncaHo 3aKOHOM WJIN UHbIMU NPaBOBbIMN aKTaMMU.
HeobxoamMMo 0TMETUTb, YTO JOFOBOP A0JIXKEH COOTBETCTBOBATb 06A3aTe/IbHbIM A4
CTOPOH MpaswsiaM, YCTAaHOBJIEHHbIA 3aKOHOM U UHbIMW NPAaBOBbLIMUN aKTaMW,
OEeNCTBYOLWMMN B MOMEHT ero 3akto4deHunsa. Jng 6pavyHoro norosopa CyLecTByoT
obsa3aTenbHblE A4 BbINOJIHEHUSA NMPaBuia, KacatLmecs ero cogep>XXaHus,
npenycMOTpPEHHbIE B BUAE NEPEYHS YCN0BUN, BKIIOYEHME KOTOPbIX B Bpa4vHbIin OroBop
HeponycTtumo (N. 3 cT. 42 CK P®). 3aKOHOM He 3anpeLleHo CTOpoHaM onpenensaTb
OTBETCTBEHHOCTb, MO3TOMY CTOPOHbLI BpavyHOro AOrosBopa, PyKoBOACTBYACH 0OLLMMU
HopMamun 06 OTBETCTBEHHOCTU 3a HapyweHne obsa3aTenbCTB, BNpaBe onpenennTb B
bpavyHOM goroeope ycnoBue 06 0OTBETCTBEHHOCTU 3a HEUCNOJIHEHNE 0653aTeNbCTB.



Kak npaBunao, CTOPOHbI Mpun 3aka4eHun bpadyHoro gorosopa, B 601bLLINHCTBE C/y4YaeB
He BKJ/II0YaloT B coaep>kaHune ycnoBue 06 0oTBETCTBEHHOCTU 3a HEUCMNOJIHEHME
o6a3aTenbCTB. A B C/ly4asiX, KOraa BO3HMKAET Cnop, CTOPOHaM NpuxoanTcs
PYKOBOACTBOBATLCA NNLUb OOLLMMN MNONOXKEHNAMU 06 nCnoNHeHUn 0653aTeNbCTB,
KOTOpble He BCeraa MoryT pa3pelinTb CNop, KaCaloWwmnxcst OTBETCTBEHHOCTU CTOPOH MO
HeuncnoJsiHeHUto 06513aTeNnbCTB. Ba)KHO NpeaycMoTpeTb B 6padyHoOM OOroBope yCJ/i0BUS,
MPU KOTOPbIX KOHKPETHOE nMyLLecTBo byaeT nepenaHo KaXkaAoMy 13 Cyrnpyros B Cjlyyae
npekpalieHns bpaka.

Ona 6pavyHOro Aorosopa nosioXKeHmnsa 06 0TBETCTBEHHOCTM CTOPOH 3aBUCAT
HernocpencTBEHHO OT coAep>XaHnsa obsa3aTensCTB NO gorosopy. Hanpumep,
onpepeneHne CTopoHaMmu 4orosopa ycsoBmim 06 0OTBETCTBEHHOCTU A0/KHO BbITb
CBSAA3aHO C OCHOBHbIMU NoJIOXXeHnsaAMn bpavyHoOro Aorosopa, a UMeHHo o crnocobe, nopsgke
N CpOKax nepenaydn MmyLlecTBa B C/lydae pacTop)xeHus bpaka.

3akno4veHne bpavyHoro gorosopa, 6e3 onpeneneHns NosoXKeHnin o6 0TBETCTBEHHOCTU
CTOPOH 3a HeHaaJsiexxallee NCMNOoJIHEHNE WX XKe HEUCMNOJIHEHMEe YC/I0BUIA LOroBopa
Boobule, He BygeT NpsAMO 3aliMLWaTh NpaBa CTOPOH. Ba)>XHO MOMHUTBL, YTO HEUCMNOJIHEHKE
ob6sa3aTenbCcTB B 60/bLWINHCTBE CJ/lyHaeB NMpUYnHAET onpenesieHHble yobITKn. OCHOBHOW
YHMBEpPCasibHOW (POPMON rpa>kgaHCKO-NPaBOBOM OTBETCTBEHHOCTU ABJIAETCSH
BO3MeLlleHne yObITKOB, KOTOPOE MOXET NMPMMEHATLCSA BO BCEX CJIyHasXx, eC/M UHOe He
npenycMoTPEHO B 3aKOHE WM B AOr0OBOPE, a TakKXXe B COMeTaHnu C ApyruMu
camMocToaTesNIbHbIMU dOPpMaMUN UMYLLLECTBEHHOW OTBETCTBEHHOCTU. CornacHo cT. 15 MK
P® ybbITKM NpeacTaBnsaioT cobon pacxonbl, KOTOpble INLO, Ybe MPaBo HapyLUEHO,
Npon3Besio NN LOJHKHO ByaeT Npon3BecTn 4519 BOCCTAaHOBJIEHUSA HApYLUEeHHOro rnpasa,
yTpaTa Wan noBpexxaeHue ero nmyuiectsa (peanbHbin yuiepb), a TakXe HenoJsly4YeHHble
[0X0A4bl, KOTOPbIE 3TO NMLO MOAYHnsI0 6bl Npyu 0BbIYHBIX YCNOBUAX FPaXK4aHCKOro
obopoTa, ecsm bbl ero npaso He 6BbI1I0 HapyLweHo (ynyuweHHas Bbiroaa).

Ecnun cTopoHbl npeaycmoTpenn B 6padyHoOM A0OroBOpeE MO0XKEeHUSs, Kacarwmecs
OTBETCTBEHHOCTMN B onpefesieHHon hopMe, HanpuMep HEeYCTOMKN 3a HEHaAexxallee
ncnosHeHne obs3aTeNbCTB, TO MOXXHO ObITb CMOKOMHLIM B TOM, 4TO YObITKN B
onpeneneHHonm cteneHn 6yayT Bo3MelleHbl. B OCHOBHOM 3TO KacaeTca MMyLLeCcTBa,
KOTOpOEe ABMAeTCA OCHOBHbLIM UCTOYHUKOM oxo4a. B KadecTBe npuMepa MOXXHO
MPUBECTN TPaAHCMOPTHOE CPencTBO, KOTOpOE ABNSETCA AN Cynpyra, 3aHMMatlowerocs
rnepeBO3KON NAacCa>KMpoB UJN Fpy3a, OCHOBHbIM 40X0A0M. B 3TOM ciiydae 3agep>kka
nepenayn nmyuiecTsa, byaeT HapyLlwaTb He TOJIbKO NpaBa CO6CTBEHHMKA, HO U
MPUYUHNT onpenesieHHble yObITKN. B 60MbLUMHCTBE Cly4aeB CTOPOHbLI ONpeaenstoT
OTBETCTBEHHOCTb 3a HapyLlleHne yCcaoBMin 4OroBopa, CCbIIafgCb Ha HOPMbI FPa*KAaHCKOro



3aKoHogaTesNIbCTBa. B 6payHOM AoroBope HY>XKHO YETKO onpeaennTb YC/10BUSA
OTBETCTBEHHOCTU N NOCNeACTBUSA HENCTMOJIHEHNA N HEHAL/IeXXallero NCNoJIHeHNS
yCJI0BUI LOroBopa.

B cnyyae HeHaanexXallero NCrnosiHeHns 06s3aTenbCTB yraaTa HEYCTONKN K
Bo3MeLlleHne ybbITKOB He 0CBOBOXXAAT A0/KHUKA OT UCNonHeHnsa o6a3aTenbCTB B
HaType. 9TO MOXXHO 06BbACHUTb TEM, 4YTO YObITKN, BO3HUKLLUME BCNeOCTBME
HeHaaNe)allero UCNOoJIHEHUSA N BO3SMELLLEHHbIE A0JIKHUKOM, HE MOTYyT KOMMNEHCUPOBaTb
MOTHOCTbIO BCE NOHECEHHbIE CTOPOHOW NoTepu, N NO3TOMY 0053aTeNbCTBO A0JIKHO ObITb
NCMNOJIHEHO B HaType.

Bonblioi NnpakTnyeckon npobremon 6pavyHOro AOroBopa SABASETCS NPOYTEHUE €ro
3aKOHHOI0 COAEP>KaHMs B C/lydae BO3HUKHOBEHUS crliopa Mexxay cynpyraMmun. KoHe4yHo,
Nto60I UMYLLLECTBEHHbIN BOMPOC CYNPYroB MOXHO PELUNTbL LMBUIN30BAHHbLIM Ny TEM,
ecqn B 6pavyHOM OOroBope NpenyCcMoOTpPeHbl CPOKU 1 YKa3aHO, Kakoe UMEeHHO NMYLLLeCTBO
noaneXXunT nepefaye B CJlydae pacTop>keHuns bpaka, a TakXe yCJIoBUSA O
HebnaronpusaTHLIX NOCNEACTBUSX B C/ly4ae HEUCMNOSTHEHMS YCNoBUIA BpayHoro gorosopa.

Taknm obpa3oM, eciv CTOPOHbI XXenatT UMEeTb A0r0BOpP, KOTOPLIN 3allmuaeT nx rnpaea,
a He NOKYMEHT, KOTOpbIN onpeaensieT TOJIbKO PeXUM nMyLLecTBa Cynpyros,
HeobxoaAMMO NpeayCcMOTpPeTb B COAEP>KaHMM BpavyHOro Aorosopa nonoxeHue ob
OTBETCTBEHHOCTU B CJ/lydae HeHaasiexxallero NCroJIHEHUSA NN HEUCNOJIHEHUS YCI0BUI
norosopa Anbbukos U.P CtaTtba «OTBETCTBEHHOCTb NO BpayYHOMY AOrOBOpPY»,
«CemenHoe n xunnuwHoe npaso», 2011 r., Nel.

3. N3MeHeHMe u pacTop>XeHue OpayHoOro gorosopa.
NMpu3sHaHue Opa4yHOro nOroBopa HeAEeuCTBUTEJIbHbIM

3.1 N3MeHeHue U pacTop>XeHue Dpa4yHoOro gorosopa

PernameHTaumsa 0OCHOBaHUN M3MEHEHUS N pacTop)XeHns GpayHoOro gorosopa
copepxunTcsa Kak B CeMenHOM, Tak 1 B [pa>kaAaHCKOM KoJeKce.

Mo cornaweHnto CTOpPoH BpaydHbI 4OroOBOP MOXET 6blITb U3MEHEH UM PAaCTOPrHYT B
noboe BpemMs, Kak 1 nobon Apyron rpa>kaaHCKo-npasoson gorosop. Makcumosuy J1. b.
BpayHbIn KOHTPAKT. KoMMeHTapuun. PazbsacHeHus. - M.: «Ocb-89», 1997. - c. 41



BeCKOH(PINKTHOE N3MEHEeHNEe N pacTOp)XXeHne O0rosBopa BO3MOXXHbI TOJIbKO MO
B3aMIMHOMY COrjlacuto cyrnpyroB. [lencTeme 6pavyHOro Aorosopa npekpawaeTcs ¢
MOMEHTa npekpalweHnsa bpaka, 3a uckayeHneM Tex 0b6a3aTenbCTB, KOTOpbIe
npenycmMoTpeHbl bpayHbIM OrOBOPOM Ha Nepuog rnocse npekpaieHus bpaka. B
COOTBETCTBUK CO CT. 16 CK PO 6pak npekpalwlaeTcs BCaencTtesne CMepTm Nun
06baABNEHMA CyaOM 0OHOMo 13 Cyrnpyros ymepwnm. Kpome Toro, bpak MoxxeT ObITb
npeKkpaweH NyTeM ero pacToOp>XeHns no 3asaBeHU0 04HOro uam obounx Ccynpyros, a
Tak>Xe Mo 3asBJIEHUIO ONeKyHa Cyrnpyra, NPM3HaHHOro CyA0M HeaeecrnoCobHbIM.

CornacHo cT. 43 CK P® 04HOCTOPOHHUI OTKa3 OT UCNOJIHEHUSA BpadYHOro AoroBopa He
ponyckaeTtca. OQuH U3 CynpyroB MoXXeT TpeboBaTb NM3MEHEHUS UIN PAaCTOPXKEHUS
00rosopa no peLeHnto cyna rnpu cyLecTBeHHOM HapyLleHUn 0orosopa BTOPbIM
CYynpyrom, T.e. rnpuv TakoOM HapyLleHNUN 4orosopa OgHUM U3 CYrnpyros, KOTOpoe BJeYveT
ana gpyroro yuepb, Bchegctene KOTOPOro OH B 3HAYNTENIbHOM CTEMNEHN NNLLAEeTCS TOoro,
Ha 4To 6bIN1 BNpaBe pacCcHYnUTbIiBaTb Npu 3aktoyeHun bpadyHoro gorosopa.

CornacHo cT. 451 'K P® ocHOBaHMEM A1 NU3MEHEHUNS WU PacTop>XeHusa 6payHoro
[0roBopa ABAAETCS CyLeCTBEHHOEe N3MeHeHne obCToATEeNIbCTB, N3 KOTOPbIX CTOPOHbI
NCXo4WIN Npu 3aKJIKDYEeHUN 00rosopa.

N3meHeHne 06CTOSATENbCTB NMPU3HAETCA CYLECTBEHHbIM, KOrga OHU U3MEHWUJINCh
HaCTOJIbKO, 4TO, cenn Bbl CTOPOHbI MO 3TO Pa3yMHO NpeaBuaeTb, 4OroBop Obin Obl
3aKJ1l04EeH Ha 3HAYUTEJIbHO OT/INYAOLWMNXCHA YCNOBUAX an Boobuie He 6bia 6bl UMK
3aKJIlo4eH (Hanpumep, CTOPOHbI BbISCHUIIN, YTO SIBASIOTCSH POACTBEHHUKAMN).

B Tex cnyvasx, Korga Cynpyrum He oOCTUI I COrnalleHnsa 0 pacTOPXXEHUN NN
npuBeOeHNN OOroBopa B COOTBETCTBME C CYLLIECTBEHHO NU3MEHUBLUMMUCS
obcToATENLCTBAMM, OOrOBOP MOXKET ObiTb pacTOprHyT MM60 n3mMeHeH CyaoM Mno
TpeboBaHMIO 3aMHTEPECOBAHHOW CTOPOHbI NPN HANNYUKN OOHOBPEMEHHO 4 yCNOBUN:

BO-MNepBbIX, B MOMEHT 3aKJIIO4YHEHNA OOroBOPa CTOPOHbLI UCXoOnAnM N3 Toro, 4HTo TakKoro
N3MEeHeHNs 0b6CTOoATENbCTB HEe r|p0|/|30|7|,u,eT;

BO-BTOPbIX, N3MeHeHne 06CcTOATENLCTB BbI3BAHO npn4MHamMmm, KOTopble
3anHTepecoBaHHasda CTOPOHa He MOrJla NpeodosieTb nocsie X BO3HNKHOBEHNA,

B-TPETbUX, UCMOJIHEHNE [0roBOpPa HACTOILKO HapyLuio bbl COOTBETCTBYOLLEE
JIOr0OBOPY COOTHOLLEHME UMYLLIECTBEHHbIX MHTEPECOB CTOPOH 1 MOBJIEK0 Okl ans
3aMHTEPECOBAHHOM CTOPOHbI TaKoM yLlepb, 4To OHa B 3HAYMTENIbHOW CTENEHU NNLLINIACh
6bl TOro, Ha 4To 6bl/la BNpaBe PacCcyMTbiBaTbh NPM 3aKOYEHUM AOFOBOPA;



B-4eTBEPThbIX, U3 CyLlecTBa BpayHOro AOroBopa He BbITEKAET, YTO PUCK U3MEHEHUS
06CTOATENLCTB HECET 3aMHTEpPecoBaHHasA CTOPOHa.

B cny4vae pacTop)xeHus 6pavyHoro Aorosopa BCAeACTBUE CYyLLLECTBEHHO U3MEHUBLLNXCSA
06CTOATENLCTB CYA Mo TPeboBaHWIO 0AHOIO U3 CYNpPYroB onpeaenseT nocaeacTens
PaCTOPXXeHUsa OoroBopa UCxoas N3 HeobxoaMMOCTU CNPaBeasINBOro pacnpeneneHuns
MeXXly CTOPOHaMU PacxooB, MOHECEHHbIX UMW B CBA3U C UCMOJIHEHWEM 3TOr0 AOroBOpa.

Kpome Toro, uaMeHeHue [0roBopa B CBA3U C CYLLECTBEHHbIM U3MEHEHNEM
06CTOATENLCTB A0MYCKAETCS MO PeLleHnto Cyda B UCKIIOYUTESbHbLIX C/lyYanX, Koraa
pPacToOp)XeHne NoroBopa NPOTUBOPEYUT 06LLLEeCTBEHHBIM MHTepecaM nnbo BnevyeT ans
CTOPOH YyLep6, 3HaYNUTENbLHO NpeBbILLALWNIA 3aTPaThl, HeEOOXoAUMbIE A5 NCMOJIHEHUS
JIOroBOpPa Ha U3MEHEHHbIX CYy10M YC0BUAX.

CornaweHuns o6 nsMeHeHN Nan pacTopxeHmnm bpayHoro 4OroBopa COBEPLUAOTCS B
HOTapuasbHOW hopme. Ecnm BpayHbin oroBop 6bia 3aknto4eH 6e3 HoTapuasibHOro
yaooctoBepeHusa B nepuopn ¢ 1 aHBapsa 1995 r. go 1 mapta 1996 r., To ero npekpauwieHune
MOXXEeT BbITb OCyLLEeCTB/IEHO B MPOCTON NUCbMEHHOW hopmMe. I3MeHeHne Takoro
norosopa 6e3 HoTapnanbHOro yA40CTOBEPEHMNSA BO3MOXHO TOJ/IbKO NPU UCKJIKOYEHUN N3
norosopa Kakunx-nnbo ycnosmin. BHeceHmne HOBbIX YCN10BUA B 00roBop notpebyeT
HOTapMasibHOIro yOOCTOBEPEHMUSA, XOTS KOHEYHO XKe npeanovytTuTesibHee HoTapuasbHasd
dopMa BO BCeX Cydasax nameHeHms 6padHoro gorosopa CemenHoe npaso noA pen. I.B.
KpaweHunHHuKoBa - M.: CtaTyT, 2010. - c. 113-115.

3.2 NMNpu3HaHue Opa4yHOro porosopa
HeaeuCTBUTEesibHbIM

B cootBeTcTBUM Cc M. 1 cT. 44 CK PO H6payHbIi 4OrOBOP MOXKET ObITb MPM3HaH CyaoM
HeOeNCTBUTEsIbHbIM MOJIHOCTbLIO AN YaCTUYHO MO OCHOBAHUAM, NpeayCMOTPEHHbIM
pa>K4aHCKNM KOOEKCOM AN HeAENCTBUTENbHbIX CAeNoK. KpoMe Toro, cyg MoXXeT
npu3HaTb 6payHbIN OrOBOP HEAENCTBUTESIbHLIM MOJIHOCTLIO AN YaCTUYHO MO
TpeboBaHMIO OOHOIO N3 CYNpPyros, eCc/in yCJ0BMUA AOroBopa CTaBAT 3TOro cynpyra B
KpanHe HebnaronpmnsaTHOe NoJsioXKeHue.

HeobxoanmbiMu yCnoBnamMu 6pa‘-IHOI'O 0OroBoOpa ABNAITCA YCJIOBUA NEeNCTBUTENIbHOCTM
OaHHOIo gorosopa.



NMyulecTBeHHble NpaBa U 06513aHHOCTM CyNpyroB, YKa3aHHble B 6padyHOM O0OroBope,
BO3HMKAKT Npu cobnogeHnmn cnegyowmnx yciaoBun eNCTBUTENbLHOCTN AOroBopa:

BO-MepBbIX, cogep>xaHmne 6pa4yHOro A4orosopa He OO/HKHO MPOTUBOPEYNTL 3aKOHY.
HeponyCTuMbl, B 4aCTHOCTW, COralleHuns, HanpaB/lieHHble Ha perjaMeHTaunto JTNYHbIX
HEeMMYLLLECTBEHHbIX OTHOLLEHW, OrpaHnYeHmne NpaBoCcnocobHoOCTU U (nnun)
neecnocobHocTn 1 T.4.;

BO-BTOPbIX, CYNpPyrn Aos/mKHbl 061aaaTbh NpaBoCcnoCObHOCTbLIO U AeecnocobHOCTbIO. B
KayeCcTBe NCKJIIOYEeHUs BO3MOXXHO 3aKJIlo4eHMe CorflalleHns npun OCTMXEHUN BO3pacTa,
[onycKatowiero BctynsaeHne B bpak;

B-TPETbUX, HOTapuaabHoe odopmaeHne 6pavyHoro Aorosopa;

B-4eTBEPTbIX, BOJIEN3bABJIEHNE YHYaCTHNKA BpayHOro 4oroBopa A0/IKHO
COOTBETCTBOBaTb €ro AeNCTBUTENILHON BOJIE, T.€. AO/IKHO ObITb NpaBU/iIbHOE NMOHMMaHne
CornalleHuns, a ero copepLleHmne osXKHO bbiTb 4OOPOBONbHLIM.

CnepyeTt uMeTb B BUAY, 4TO NPU OTCTYMJIEHUN XOTS Obl OT OAHOr0 N3 Ha3BaHHbIX
ycnosvn7| 6pa‘-IHI:>II7I OOroBop CHNTaeTCHA He0EeNCTBUTENIbHbIM.

B cooTBeTCTBUM C rpakAaHCKMM 3aKOHOL4ATeIbCTBOM CAesKa, HefencTBuUTebHas B
CUy NPU3HAHNS ee TaKoBOM CyO0M, NMpuU3HaeTca ocnopmumon. Hanpumep, 6payHbIn
00roBop, COBEPLUEHHbIN OrpaHU4YeHHO AeecnoCobHbIM NMbBO HeCoBEPLUEHHOIETHUMNA
nvuamu B Bo3pacTe oT 14 no 18 net (cT. 175 n 176 ITK), coBepLUeHHbIN Mo BJANSHUEM
Hacunnsa uianm yrpossbl (cT. 179).

Choenka, HefencTBUTEebHasA BHE 3aBUCUMOCTN OT cyaebHOro peweHuns, aBnaeTcs
HUYTOXXHOW. Hanpumep, bpayvHbin OroBOP, COBEPLUEHHbLIN C y4acTuUeM HegeecnocobHoro
(cT. 171 IK), 6payHbIn AoroBop, coBeplueHHbIn 6e3 HaMmepeHnsa co3aaTb
COOTBETCTBYWOLWWME NpaBoBble nocnenctemsa (n. 1 ct. 170 IK), nmbo 6payHbIn Aorosop,
Hapywatowmnn TpebosaHme n. 3 cT. 42 CK P®. B cT. 168 K PO ycTaHOBMEH NpMHLMUN
OTHEeCeHnsa caoesnok (B ToM yncae n 6pavyHoOro 4orosopa) K TOM NN NHOW KaTeropumn
HeOeNCTBUTENIbHOCTU: eCJIN 3aKOH He YKa3blBaeT Ha OCMOPUMOCTb, TO COEJIKN, He
COOTBETCTBYOLWME 3aKOHY WJIN UHBIM MPaBOBbLIM aKTaM, MPU3HAKTCA HUYTOXKHbLIMU
CemenHoe npaso nopg pen. MN.B. KpaweHunHHukoBa - M.: CtatyT, 2010. - ¢. 115-117.

3aKJn4yeHue



Takum 06pa3oM, MOXKHO cllenaTh c/ieayloLline 0OCHOBHbIE BbIBOAbl OTHOCUTEJIbHO
COBPEMEHHOI0 COCTOSIHMS AOFOBOPHOIr0 NPABOBOr0 PEryINPOBAHNS UMYLLIECTBEHHbIX
OTHOLUEHUIA MeXay Cyrnpyramu:

1. BpayHbI 4OrOBOP - NPEMMYLLECTBEHHO HOBbIA UHCTUTYT COBPEMEHHOI O
OTe4yeCcTBEHHOr0 CEMENHOro 3aKoHoAaTeIbCTBA, BBEAEHNE KOTOPOro NPOANKTOBAHO
n3MeHeHneM ob6CTaHOBKM B CTPaHe.

2. Mo ceoen npupone 6payHbIN JOroBOP SABAAETCA FPaXKAaHCKO-MPaBOBbIM AOMOBOPOM,
HanpaBJIeHHbIN Ha N3MEHEHMEe NMPaBOBOIro peXXuMa Cynpy>Xeckoro nMyLiecTsa.

3. OcHOBHO 3aaa4en 6payHOro 4oroBopa ABAAETCA YCTAHOBJIEHME NMPAaBOBOro peXxmnma
NMYLLLECTBA CYMPYroB N MHbIX UMYLLLECTBEHHbIX B3aMMOOTHOLLEHWUIA BO BpeMsa 6paka, a
Tak>XKe B CJIy4ae ero pacTop>XeHus.

4. bpa4yHbIn gorosop obsa3aTesibHO O0/1XKEH ObITb 3aK/04eH B MUCbMEHHON hopMe n
HOTapuaibHO YOO0CTOBEPEH.

5. FocynapcTBEeHHasa perucTpaumns 3akayeHns bpaka ssnseTca obsa3aTeNlbHbIM
yCNI0OBMEM [OJ1 3aKOHHOCTW 1 NPAaBOMOYHOCTK BpayHOro Aoroesopa.

6. 5pa‘-IHbII7I OOroBOpP MOXET ObITb 3aKJ/IH04EH TOJIbKO JINYHO;

7. B cocTaBe obLiero nmyuiecTsa CynpyroB MoryT 6biTb Kak NpaBa TpeboBaHMs, Tak U
0643aHHOCTW MO UCMNOJIHEHUIO:

8. OCHOBHbIM 3/1EMEHTOM coAep>XaHnsa bpayHOro oroBopa sIBASETCH YCTAaHOBJIEHME
MPaBOBOIr0 pPeXXmMMa Cynpy>XKeCckoro nmyLecTsa. Tak MOXeT ObITb YCTaHOBJIEH PEXUM
COBMECTHOI, 00NEBON NN pa3aenbHol cobCTBEHHOCTN Ha BCE UMYLLLECTBO CYNpyros, Ha
€ro oTAeNbHble BUAbl UM Ha UMYLLLIECTBO KaXX[0ro U3 Cyrnpyros.

9. NI3MeHeHne n pacTop>xeHne bpa4yHoro gorosopa, kpome CemenHoro Kogekca
perynmpytotca NpaxxagaHcknm Kogekcom Poccuimnckon depepauymm

Kak yTBep>xgaeT Anbbukos N.P. AnbbukoB U. P. CTaTbsa «OCcobeHHOCTM NpaBoOBOWA
npupoabl n cogep>xaHusa 6payHoro gorosopa», KOpuct, 2010, Ne8, no csoen npupoae
OpayHbIN 0OroBOpP ABASAETCS onpeaesieHHOro poaa rapaHTmen CynpyroB OTHOCUTESIbHO
pa3gena umyllecTBa Ha cnydan pacTtop)xeHus bpaka. Ml 1 NONHOCTbLIO COrslacHa C ero
MHEHMeM, T.K. nua, BCTynatowme B bpak, nnv cynpyru, A0JKHbl NpeaycMoTpeTb
3apaHee cnocobbl pa3gesia COBMECTHOro MMyLecTBa Uan onpeaennTb NHbIEe
NMYLLLECTBEHHbIE NMpaBa n 0b6a3aHHOCTK Apyr gpyra.



BpayHbI 0OrOBOP CYLLLECTBYET A1 TOro, 4Tobbl yKPenuTb MHCTUTYT CeMbM, Hanbonee
MOJIHO YYECTb UHTEPEChl KaXA0ro U3 Cynpyros, YMeHbLLINTb KOJIMYECTBO KOHMJINKTOB U
CHopoB Mex Ay Cyrnpyramu 1, caMoe r1aBHOe, Ha Caly4yai pa3Boda v pasgenia uMyllecTsa
- pewnTb 3TO LMBUIN30BAHHbLIM CrIOCOHOM.

BBegeHne B ceMenHoe 3aKOHO4aTeNbCTBO MHCTUTYTa 6payHOro AoroBopa He 03HAYaeT,
4YTO BCe InLa Npu BCTYNJIeHUN unun B nepuod bpaka ob6s3aHbl 3aK/104aTh TaKoW A40roBop.
9To npaBo, a He 06583aHHOCTb NnL, BCTyMnatowmx B 6pak nam cynpyroB B 6pake nnm B
Cc/lyqae ero pacTop)XeHus onsa onpeneneHns CBOMX MMYLLLECTBEHHbIX NpaB n
obs3aHHOCTEN.

OcHoBHoOe npefHa3Ha4YyeHe bpayvyHOro AOroBopa 3aklo4aeTCs B C/Iy>)KEeHUN ceMbe.
HaHHoe cornalleHne Jo/MKHO CrnocobcTBOBaTbL yKpenaeHuto bpaka. Kak coBepLleHHOo
cnpaBennneo oTMeTuna J1. b. MakCMMOBUY, «...3TUYECKU acnekT BpayvyHOro forosopa
COCTOUT B HEBO3MO>XHOCTW NpeBpaLleHnsa camoro bpaka nnwb B CpeacTBo A4
3akto4eHns bpavyHoro gorosopa. Jorosop He MoxXeT bbITb e AUHCTBEHHON NN
AOMUHMPYOLWENn NPUYNHON BCTyNneHnsa B 6pak... HegonycTtmMo, 4Tobbl UMyLLLECTBEHHbI
NHTepec B bBpake B35/ Bepx HaL 3MOLMOHAJIbHO-A0BEPUTENbHOM CTOPOHOM Bpaka.
Bpa4Hbin forosop cyuwecTsyeT ang bpaka, a He HaobopoT. B NpOTUBHOM Crly4ae 3TO
HaHeceT CyLeCTBEHHbIN Bpen MHCTUTYTY Bpaka» MakcumoBumY J1. b. BpayHbIh KOHTPaKT.
KomMeHTapun. PasbscHeHuUs. - M.: «Ocb-89», 1997. - c. 45.
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paxxpaHunH Poccunckon depepaunm

(hamMunng, nmsa, oT4eCcTBO)

N rpa>xgaHka Poccunckon ®egepayummn

(hamunng, nmsa, oT4eCcTBO)

nmeHyemble ganee "Cynpyrun", 0obpoBoJibHO, N0 B3aUMHOMY COrjlacuto, BCTynas B bpak B
Lensax yperyampoBaHuns B3aMMHbIX UMYLLECTBEHHbIX NpaB 1 06s3aHHOCTEN Kak B bpake,
TaK 1 B CJly4ae ero pacTop>XeHUs, 3aKJI4YNAN HacToALWMN 6padHbIn 4OroBOp O
HuXecnenyrouwemMm:

1. NPEOMET OO OBOPA

1.1. Cynpyrun noroBapuBatoTCs 0 TOM, 4TO Ha BCE MMYLLECTBO, HAaXKNUToe Cyrnpyramu
COBMECTHO B Bpake, HE3aBUCUMO OT TOr0 Ha YbM [0X0Abl OHO ObIIO NpuobpeTeHo,
YCTaAHaBJ/IMBAETCSA PEXUM COBMECTHOM COBCTBEHHOCTU. [INa OTAeNbHbIX BUAOB
NMYLLLECTBA, CNeLManbHO YKa3aHHbIX B HACTOSLLLEM OOrOBOPE UM AOMOJIHEHUN K HEMY,
MOXXET YCTaHAB/IMBATbLCS NHOW PEXUM.

1.2. MmywecTBO, NpMHaAnNeXasllee KaXkaoMy U3 CyrpyroB Ao BCTynaeHus B bpak, a
Tak>XXe MMYLLLeCTBO, NoJly4eHHOe OA4HUM U3 CYrnpyroB Bo BpeMsi 6paka B Aap, B nopsake
HacNefoBaHUA UK NO UHbLIM 6e3B03Me3HbIM CAeJIKaM ABNAeTCA ero CoObCTBEHHOCThIO.

1.3. K MOMeHTY 3aK/lo4eHns HacToALero 4orosopa

rp.

NpUHaONEXUT cregytollee NMyLLEeCTBO:

- KBapTupa obwen niaowanbio KB. METPOB, Haxo4ALAsACA No agpecy:
aBToOMObOWIIb ,
ABuraTtenb No. , Ky3oB No. , FOCYapCTBEHHbIN HOMEP ,

3aperncTpmMpoBaHHbIv B ;
- npeaMeTbl Mebenn cornacHo npuaaraeMomMy K A4OroBopy CruncCKy;

- 30J10TblEe N cepe6pﬂHble YKpalleHnA, a TaK>Xe I0OBEJIMPHbIE N3nennda n3 AparoueHHbIX 1
nonyaparoueHHbIX KaMHel corsacHo npuiaraemMomMy K goroBopy Crimcky,



- rapaxx gns aBTomMmobuns, pacrnosioXXeHHbIN No agpecy p.
K MOMEHTY 3aKJIl04eHUNs

(hammnusa, nma, oT4ecTBO)
HacTosLero 4oroBopa NpuHagaexuT cnepytoLiee nMyLLecTBo:

1.4. K obwemMy nmyLiecTtsy, HaXXMTOMY BO BpeMs Bpaka, OTHOCATCSA AOXOAbl KaXAoro m3
Cynpyros OoT TPYyAOBOW AeATE/IbHOCTU, NPpeanpPUHMMATESNIbCKON AEATENbHOCTU U
pe3y/ibTaTOB MHTENNEKTYaIbHON OeATEeNIbHOCTU, MOJIYYEHHbIE MU NEHCUK, Mocobus un
WHble LeHeXHble BbIMaaTbl, HE NMeLl e cneynasbHoOro HasHa4yeHns. BnageHme v
noJsib30BaHMe 06LLNM NMYLLLECTBOM OCYLLECTBAAETCA Mo 060I04HOMY COracuio.

1.5. NpaBo Ha obuiee MMyLLECTBO MPUHAANEXNT TakKXKe CYnpyry, KOTOpbIA B NeproL
bpaka ocyLecTBnan BegeHne goMallHero Xo3sancTBea, yxo4 3a 4eTbMU Uav no gpyrum
YBaXXUTENbHbIM NPUYNHAM HE MMesT CaMOCTOATEsIbHOr0 A0X04a.

1.6. Bew nHANBNAYanbHOro Nosib3oBaHUs (ogexaa, obyBb 1 Apyrue), 3a UCK0YEeHNEM
[paroLueHHOCTEN N Apyrux NpeaMeToB POCKOLLK, XOTSA U NpnobpeTeHHblie B nepuog,
6paka 3a cyeT 06X CpeacTB CynpyroB NPU3HaTCs COBCTBEHHOCTBLIO TOro Cynpyra,
KOTOpPbIN UM MOoJib30BasCs.

1.7. Joxonbl LeneBoro HasHa4yeHnsa (CyMMbl MaTepuasbHON NOMOLLM, CYMMBbl,
BbiMJla4eHHble B BO3MelleHne yuiepba B CBSA3M C TpaToOM TPpyA0CnoCcobHOCTN BCNencTeme
yBe4YbS NN MHOIO NMOBPEXOEHNSA 300POBbA M T.M.) NPU3HAOTCA COBCTBEHHOCTbIO
cynpyra, KoTOpoMy OHU BbIMJla4€eHbl.

1.8. Cynpyra BnpaBe pacnops»aTbCs 06LLMM NMYLLECTBOM MO B3aMMHOMY COrlacuto.
Cornacue cynpyra Ha coBeplLUueHne JpyruMm Cynpyrom caesikm ¢ obwmm nmyLecTsom
npepnonaraeTcs, ecav ApYyron Cynpyr He BbICKa)keT BO3parKeHU NpoTuB CAENIKN [0 ee
coBepLlieHus. ,D,.HS'-I coBepLlieHunsa caoeyiok ¢ HeBUWXNMbIM MMYLLIECTBOM (B TOM Hnucne C
KBapTunpamMmu, XmJibiMn n HeXXxmiabiMmn rnomMeweHnamMmm, semMmesibHbiIMn y4aCTKaMn 1 T.I'I.),
TPAHCMOPTHbLIMK CPEeACTBAMU U UHBIM UMYLLLECTBOM, CAEJIKW C KOTOPbIM noasnexaT
HOTapuasibHOMY yOOCTOBEPEHUIO NN FOCYyAapCTBEHHON perncTpaumnmn, Heobxoomnmo
npenBapuTenbHOE NMUCbMEHHOe corjlacne Apyroro cynpyra. Ecnm cgenka no
COrJIalEeHNIO CTOPOH UM B CUJTY 3aKOHa COBEpPLUAETCSA B HOTapuaabHOM opMe,
cornacume gpyroro cynpyra Ha CoBepLUeHWE TaKoW CAENIKM TakXe A0JIXKHO bbITb
HOTapuasibHO yA0CTOBepeHo. NpenBapnTenbHoOe NMCbLMEHHOE corjlacme apyroro
cynpyra Heob6xoOomMMo npu oTYY>XAEHUN U NpnobpeTeHnn nmyulecTsa, ecsm CyMma
COoesNKN NpeBbllWaeT pybnen, He3aBUCMMO OT BMAA MMYLLLECTBA, B OTHOLUEHUN



KOTOPOIro coBepLUaeTCd caesika.

1.9. B ntobort MOMeHT B nepuog 6paka cynpyru rno B3aMMHOMY COrJialleHuto BrpaBe
N3MEHATb YCTAHOBJIEHHbIN HACTOSLWWUM JOrOBOPOM PEXXUM COBMECTHON COBCTBEHHOCTN.

2. MPABA N OBA3AHHOCTW CYTPYIOB

2.1. Kaxxabin cynpyr o6s3aH nposiBAATb Hagsiexxallyto 3aboTy 0 COBMECTHOM MMYLLLECTBE
n 06 nmyLLecTBe, NpnHagnexalem gpyroMmy Cyrnpyry, npuHMMaTb Bce Heobxoanmele
Mepbl 4118 NPeaoTBPALLEHNA YHUYTOXKEHNSA NN MOBPEXOEHNS UMYLLLIECTBA, a TakXxe s
YCTPaHEHUS Yrpo3bl YHUUYTOXKEHUSA NN NOBPEXAEHNSA, B TOM 4YuCae - NpoM3BOAUNTDb
HeobXxoAMMble pacxofbl Kak 3a CHeT 0OLWMX AEeHEXHbIX CPeACTB, TaK U 3@ CHET UHbIX
[0X040B.

Kakabin cynpyr obs3aH cobntogaTh npaBa U 3aKOHHbIE MHTEpPEeChl APYyroro cynpyra,
yCTaHOBJIEHHbIE HacToAWMM BpavyHbIM OrOBOPOM M 3aKOHOM, Kak B bpake, Tak n nocne
€ero pacTtop>XeHus.

2.2. Cynpyru ob6si3aHbl BO34EpP)XXMBaTbCA OT 3aKJII0YEHUNS PUCKOBAHHbIX caesnok. MNon
PUCKOBAHHbLIMW CAeSIKaMW MOHUMAIOTCS CAEJKM, HEBbINOJIHEHNE 0643aTeNbCTB MO
KOTOPbIM MOXXET MPUBECTM K yTpaTe 3HAYNTESIbHOW YaCcT COBMECTHOI0 MMYyLLECTBA
nmbo K CyLLLeCTBEHHOMY COKpaLLleHMo 10X040B CYrnpyros.

2.3. Ka)xablh U3 CynpyroBs MMeeT MpaBo MoJ1b30BaTbCA UMYLLECTBOM OPYroro cyrnpyra,
npuHagne)XxaBLWMM eMy 00 BCTynJeHns B 6pak, B COOTBETCTBUM C HA3HAYEHMEM
NMyLLLecTBa.

2.4. B nepuog bpaka Ka)kabl N3 Cynpyros BrpaBe pacnopsanTbCa NPMHaANEXaBLINM
eMmy 0o 6paka nMyLLECTBOM MO CBOEMY YyCMOTpeHuto. OQHaKO A0X0A4bl MO TaKMM COeNKaM
cynpyru npu3sHatoT obLien coBMecTHOM CO6CTBEHHOCTLIO.

2.5. Kaxxablh 3 cynpyroB obs3aH yBeJOMNATb CBOEro KpeanTopa (KpeamTtopos) o
3aKJII04EHUN, NU3MEHEHUN NN O PaCcTOpPXXeHUN HacTosAwero 6payHoro gorosopa.

2.6. B cny4vae pacTop)keHus 6paka MMyLLeCTBO, NPUHa4JiexaBsllee cynpyram ao
BCTYMNJIeHUs B 6pak B Maccy UMyLLEeCTBa, NOANEXKaLlyo pa3aesy He BXOAUT.

2.7. Mpw pacTop>xeHun bpaka obuiee MMyLLECTBO NOANEXMNT pa3neny B paBHbIX O0NSX.

3. OTBETCTBEHHOCTb CYNnpyros



3.1. Kaxxablli N3 CynpyroB HeceT OTBETCTBEHHOCTb B OTHOLLEHUM NPUHATLIX Ha cebs
06a3aTeNnbCTB Nepes KpeanTopamMmu B Npeaenax npuHagiexallero emy nMmyuiectsa. Mpu
He[OoCTAaTOYHOCTM 3TOro MMYLLECTBa KpeanTop Bnpaee TpeboBaTb BblAeNa 40NN
cynpyra-noJiKHuKa, KoTopast npuynTanacb 6bl Cynpyry-ao/KHUKY npu pasaene obuero
nMyLLLecTBa, Ana obpalleHns Ha Hee B3bICKaHMS.

3.2. Cynpyr He HeceT OTBETCTBEHHOCTM MO CAesIkaM, COBEPLUEHHbIM APYrM CynpyromM
6e3 ero cornacus,

3.3. Ha obuwee nmyLiecTBo B3biCKaHWe MoXXeT ObiTb 06palleHo Avwb No obLwmm
obsazaTenbcTBaM cynpyros. [pn HEJOCTAaTOYHOCTM 3TOr0 NMMyLLLECTBA CYNpyrn HecyT Mo
yKa3aHHbIM 06a3aTenbCTBaM COMMAAPHYO OTBETCTBEHHOCTb CBOUM MMYLLLECTBOM.

3.4. OTBETCTBEHHOCTb CYMNpyros 3a Bpef, NPUYNHEHHbIN NX HECOBEPLUEHHOIETHUMU
neTbMun, onpepenseTcs Npa>KAaHCKMM 3aKOHOAATEIbCTBOM.

4. BCTYTJIEHWE B CWJ1Y, USMEHEHWE N MPEKPALLEHWE OO OBOPA

4.1. HacTosLWwW O0roBop BCTyNaeT B CUJTY CO OHSA rocyAapCTBEHHOW perucrpaumm
3aKJlloyeHns bpaka,

4.2. HacTosilniA 4OroBoOp NOAJIEXUT HOTapMasibHOMY YOCTOBEPEHMUIO.

4.3. enctene OoroBopa NpekpallaeTcss B MOMEHT roCy4apCTBEHHON perncrpaumnm
pacTop>xeHuns bpaka.

4.4. Cynpyru BnpaBe B JItOOON MOMEHT BHECTWN B HACTOSALLMNA OOrOBOP NU3MEHEHUS U
nononHeHns. OQHOCTOPOHHMIA OTKa3 OT MCMNOJIHEHMS HACTOSLWEro 4OroBopa He
[oMycKaeTcs.

4.5. Bce cnopHble BOMPOCHI, KOTOPbIE MOrYyT BO3HUKHYTb B Nepmnon encTBus
HacTosALlero orosopa, B cJiydae He JOCTUXEeHUS CcyrnpyramMuy corsacus, paspeLuatoTcs B
cynebHoMm nopspgke.

Moanncm CTOPOH:

rp.

nacnopT: cepus

No.




BbioaH

Appec:

(nopnwncek)

rp.

nacrnopT: cepus

No.

BblAaH aapec:

(nopnwncek)



