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BBepneHue

Mpob6nema 60pbb6bI C KOPPYMLUMEN HEN3MEHHO OCTAETCS aKTyasIbHOW, MOCKOJIbKY
yenoseyeckme c1laboCcTn Mano 3aBUCAT OT AMOXM UIN MECTa XUTeNbCTBa JAEN.

KcTaTn, no poccnmnckon KoOHCTUTYyuUMKM NpaBa NoTeprneBLnX OT 3/10ynoTpebneHnn
BJIACTbO OXPAHSATCH 3aKOHOM, HO, KaK NoOKa3blBaeT NpakTUKa, Halle 3aKOHO4ATeNIbCTBO
[aneko OT coBepLueHCTBa. Nopon fO/KHOCTHbIE NOJIHOMOYMA 6e33acTeHYnBOo
3KCMJIYaTUPYIOTCA UCKIOYNTESIbHO B KOPbLICTHbLIX Lles1sX, @ NoKapaTb 3TO 3J10 He B cunax
He TOJIbKO MPOCTble rpakaaHe, HO N KOMMEeTEHTHbIe Be4OMCTBA.

[leno B TOM, 4TO NPaBOOXPaHUTENbHbIE CTPYKTYPbl POCCMN NPOTUBOAENCTBYIOT
KOpPYMLMM Ha OCHOBE AENCTBYHOLLEro 3aKoHoAaTeNbCTBA, KOTOPOE MoKa AaJIeko oT
coBeplUeHCcTBa. HapoaHaa MyapoCcTb AOHEeCNa A0 HalMX BPpeMEH MEeTKOe CpaBHeHMe:
«3aKOH, YTO AbILWJI0: KyAa NOBEPHYN, TyAa W Bbiw10». CoXpaHsAsi BEPHOCTb 3TOWN
nevyasibHOM TpaanLUNK, OTeYeCTBEHHbIE 3aKOHbI (POPMYNMPYIOTCS TakK, YTO MOryT ObITb
NCTONIKOBaHbI MPOW3BOJIbLHO, @ B TaKOW CUTYyaLMn BpSg Nu

CTOWUT XAaTb MOJIOXKMUTENbHbIX pPe3y/ibTaToB OT paboThbl HaWMX cneucayx6.

K pa3pelwieHuto npobsiemMbl Hago NoAXOANTb KOMMJIEKCHO, T.€. 0AHOBpPEMeHHO 6opoThCs
C NocneacTBUAMK (packpbiTUe 1 paccsiefoBaHNE KOPPYNLMOHHBLIX NPECTYMN/IeHNIA,

a TaKXXe NPUHSATME Mep MO BO3MELLEHMIO NPUYNHEHHOT0 MK yulepba) N yCTpaHSaTb
MPUYNHBI 3TOrO ABJIEHUS.

B cBSA3M C 3TUM X0Tenocb 6bl B 04epeaHON pa3 HANOMHUTbL, YTO NPaBOOXPaHUTESNIbHAA
NesTeNnbHOCTb - HE €AUHCTBEHHbIN 3JIEMEHT B CUCTEME Mep NMPOTUBOAENCTBUSA
PacCnpoCTPaHEHNIO KOPPYNUMKU. 30eCb HEMAJIOBAXKHAs poJib OTBedeHa NpPouiakTuke
NPecTynHOCTWN, B TOM YMC/1e Ha CTaaun pa3paboTKy 3aKOHOB U NMOA3aKOHHbIX
HOPMaTUBHbIX aKTOB, @ TakK)Xe Ha 3TanaxX UX COBEPLUEHCTBOBAHMS.

Onsa 6onee 4YETKOro U AeTasibHOrO pacCMOTPEHUSA 3TOro Bornpoca pasbepém cT. 201
YronosHoro kogekca P®, npeaycMaTpuBaloLlyO OTBETCTBEHHOCTb 3a
3noynotpebneHmne NoTHOMOYNUAMMN.
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1. O0beKT u 0bbekKTUBHaA CTOPOHA coCcTaBa
npecTtynjieHus

HenocpenCcTBeHHbLIM 06BEKTOM AAaHHOIMO NPecTynjeHns aBNsaTCA 06LeCTBEHHbIE
OTHOLLEHMS, CKNaAblBatloLWMecs B cpepe ocylecTBaeHns cnyxbol nmuamu,
BbIMNOJIHAOLNMUN yNpaB/ieHYeCcKne PyHKUUN B KOMMEepYeCKon UM NHOW opraHu3sauunn.
9TO OQHO U3 OTANYMIM 3n0ynoTpebneHns NOIHOMOYUAMU OT aHaNOrUYHOI O

coCTaBa npecTynjeHus, NpeayCcMOTPEeHHOro B CT. 285 YK P®. [JonosiIHNTEIbHbIM
06BbEKTOM B 3aBUCUMOCTN OT 06CTOATENLCTB MOrYT BbITb MHTEPECHI FPaXkaaH,
opraHusaumn, obuiecTsa Ui rocynapcTaa.

ObbekTnBHas CTOPOHa MNpecTyruieHnd BKJIIOYaeT cyiegyrownme npnaHakn:

e 1. ncnosb3oBaHue JINLOM MOJIHOMOYUIN BOMPEKN 3aKOHHbIM MHTepecaMm
KOMMepYeCKOW U MHOW opraHmn3auunu;

2. NMpUYMHeHne CyLwecTBEHHOr 0 Bpeda rnpaBaM 1M 3aKOHHbIM NHTepecaM rpakaaH
nnn opraHm3saunin nmMbo oxpaHAaeMbIM 3aKOHOM NHTepecam obuwecTsa nan
rocyfapcTBa;

3. NPUYNHHYIO CBA3b MEXAY UCMO0JIb30BaHMEM MOJIHOMOYUA N HAaCTYNUBLUMMN
nocneacTBUAMMN.

1) Ncnonb3oBaHMe INLOM CBOUX MOJIHOMOYUW BOMPEKM 3aKOHHbLIM MHTEepecaMm
KOMMEpPYECKOW NN MHOW OpraHmM3auunm - 3To AesHne, KOTOpoe MoXXeT ObiTb COBEPLUEHO
Kak B popMe OencTeus, Tak n besgenctemsa. cxona n3 HazBaHUsS NPeCcTyYrneHnsa u ero
onncaHuns, cnepyeT, YTO YroJsloBHAas OTBETCTBEHHOCTb MOXKET HacTyrnaTb TOJIbKO 3a
NCNOoJIb30BaHMWE KOHKPETHbIX MOJIHOMOYNI, KOTOPbIMU HaZeNnaeTcs L0, BbiNOAHAKLLEe
ynpasseH4yeckmne (pyHKUNUN B KOMMEPYECKOW UK MHOW opraHm3auunn. NMosToMy B Ka)X oM
CcJslydae yroJsloBHOro npecnefnoBaHns 3a Ha3BaHHOE NpecTynjeHne go/HKHO BbiTb
YCTAHOBJ/IEHO, KaKMMW MOJIHOMOYNAMUN BbIS1I0 HaQe/leHO L0, KaKne U3 3TUX MOJTHOMOYUNA
Oblnn M ocyuwiecTBneHbl. CiegoBaTeslbHO, NCMOJIb30BaHNE BO3SMOXXHOCTEWN,
06yCNOBNEHHbIX 3HAYNUMOCTbIO 3aHUMAEMON OO0JIKHOCTU, APYXKECKMX OTHOLLEHUHN,
CZTIOXKMBLUNXCA MeXAY ynpaBJiieHLamMun opraHmusaumm, n T.4. He obpasyeT cocTasa
OaHHOro npectynaeHna. Takum obpa3om, AMCNO3NUNSA pacCMaTPUBAEMON YIrOSIOBHO-
rMnpaBoBOW HOPMbI ABNAeTCA 6/1aHKEeTHON.



Jlloboe nnuo, BbINOJIHAOLLLEE yMnpaB/ieHYeckmne PyHKLNUN B KOMMEPYECKOWN NN UHOWN
opraHm3aumu, oas oCyLLeCTBIEHUS BO3/I0)XEHHbIX Ha HEero QyHKUMN HagenseTcs
COOTBETCTBYOLWMMN NosIHOMOYNAMNU. OQHAKO B AAHHOM C/llyYae NpeaoCcTaB/IeHHbIe
NOJIHOMOYMS AO0J/IKHbI 6bITb NCNOJIb30BaHbl BOMPEKN 3aKOHHbLIM MHTEepecamM opraHusauunm.
Hapsgy ¢ opyrumm nprMsHakamm cocTaBa Takas peasnsaumsa nosHOMOYNN ABNAETCS
CBUIETEe/IbCTBOM MNPECTYNHOCTM COBEPLUEHHOro aAesaHns. JaHHbIA MPU3HAK 03Ha4vaeT,
4YTO MCMOJIb30BaHME MOJSIHOMOYMI He oTBeYaeT TpeboBaHNAM NPaBOBbIX HOPM, HA OCHOBE
KOTOPbIX O0JIXKHA OCYLLECTBAATLCS AeATeNbHOCTb OpraHm3aumn. Hanpumep, oaHon ns
Pa3HOBUAHOCTEN HEKOMMEPYECKMX OpraHmn3aLmnin senseTca oHa,

KOTOPbIN yYpeXxxaaeTcs rpaxgaHaMmu n (Mnuv) opnanyeckumm nMuamMmm Ha ocHoBe
N06pPOBO/IbHLIX UMYLLIECTBEHHbIX B3HOCOB U MpecienyeT counabHble,
6naroTBopuTeNbHbIE, KYJIbTYPHbIE, 06pa3oBaTeibHbIE UIN UHbIE

o6LIecTBEHHO noJsie3sHble Lenn. MIMyuwecTBo, nepenaHHoe hoHOY ero yypeanTtensamu,
NOJIXKHO NCMNOJIb30BaThCA A5 Lenen, onpenesieHHbIX yCTaBoM oHAa. Takum obpa3som,
3noynotpebneHne NOSHOMOYMSMU pyKoBoAMTENEeM (POHAa MOXKET BblPa3nTbCS,
HanpuMmep, B HE3aKOHHOM NpPeaoCTaB/EHUN MOMELLEHUI, MPUHaAnexalmnx oHay,
POACTBEHHNKAM /151 OCYLLECTBNEHUS NpeanpuHNMaTENIbCKON AeATesIbHOCTH, B
NCMNOJIb30BaHUMN AEHEXHbIX CPeACTB (DOHAa Ha Lenu, He NpeayCcMOTPEeHHbIe YCTaBOM, U
T.0. K 4yncny apyrux pasHoBuaHoCTen 3710ynoTpebneHns noHOMoYnsMH,
BCTPEYALWMXCA Ha NPAaKTUKe, B YAaCTHOCTU, OTHOCSATCS: MCMOJIb30BaHME TPAHCMOPTHbIX
cpencTB N paboTHMKOB OpraHM3aL M B JIMYHbIX LEeNAX, Hanpumep, npu CTPoOUTENbCTBE U
PEMOHTE XXWUJIbIX OOMOB; 3aKJIl04eHNE OOroBOpPa Ha PEMOHT C/y>KebHbIX MOMELLEHWI C
opraHmM3aumsMmn, BO3rnaBisieMbIMU POACTBEHHMKAMU UKW 3HAKOMbIMW, MO 3aBblLLIEHHbIM
pacueHKaM 3a npou3BeneHHble paboThl; BblAeNEHNE KOMHATbI B 06LLIEXUTUN
KOMMEPYECKOI opraHM3aumnm amuam, He UMeLW MM Ha 3TO NpaBa; HapyLleHNe HaANoroBO
AVCUNMINHBI, 3aKJIl0YEHNE HEBbIFrOAHbIX A8 OpraHu3aumnm 4OroBOPOB KYMJIN-NPoAaXkKnu 1
T.0.

B rnase 30 YK P® Hapsaay co 3noynoTpebneHnemMm gosmKHOCTHLIMU MOJTHOMOYUAMMN

(cT. 285) 3akoHOLaTeNb NpeaycMoTpes COCTaB NpeBbIWEeHNA OOJIKHOCTHbBIX MOJITHOMOYUN
(cT. 286). OTclopma cnenyeT, 4TO Npu 3n0ynoTpebneHnn fOMKHOCTHLIMU MOJIHOMOYUAMU
MU0 OeNCTBYeT B paMKax CBOMX Npas, a Npu NpeBbIlEeHUN - ABHO BbIXOOUT 3a UX
npenesnbl. Y4eT JaHHOMO MOJIOXKEHMA NO3BONSET YyTBEPXXAATb, YTO 3/10ynoTpebneHne
rnonHoMmo4namMmM (cT. 201 YK PD) MoXKeT Bbipa>KaTbCA JINLb B UCMOJIb30BAHNN TeX
MOJIHOMO4YUIN, KOTOPbLIMU HaJesIeHO INLO, BbIMOJIHSAOLLLEE yYrpaB/ieH4Yeckmne yHKLNN B
KOMMep4eCKon nav nHown opraHmsaunn. CnegoBaTesibHO, COBEPLUEHNE TaKNM CyDbeKToM
O0EeNCTBUN, BbIXOAALLMX 3@ npeaenbl NpefocTaB/IeHHbIX eMy NOoJIHOMOYNIA (Hanpumep,
npojarka umyLlecTsa opraHusaumnm 6e3 cornacmsa npaBieHUs B Tex Cry4vasax, ecan Takoe



cornacue aABnseTcs HeobxXxoANMbIM YCIOBUEM 3aKJIIOYEHNSA COENKN), HE OXBaTbIBaeTCs
rnpu3HakaMun paccMaTpmMBaEMOro coctasa npectynneHus. OgHako B rn. 23 YK PO
OTCYTCTBYET HOpMa, yCTaHaB/MBaoLWasa NpecTyrnHOCTb NPeBbILLEHNSA MOJITHOMOYNIN, YTO
aBnseTca npobesnoMm AencTByOWEro 3akoHa. [JaHHbIN HELO0CTAaTOK HE MOXET bbITb
yCTpaHeH nNyTeM aHasormm, nockosibky 4. 2 cT. 3 YK PO 3anpewaeT npMMeHeHne 3Toro
npuHumna (npmenevyeHme K yrosoBHom OTBETCTBEHHOCTU 3a AesiHUe, NPecTynHOCTb
KOTOpOro He npegycmoTpeHa B YK PO, He gonyckaeTcs).

2) MNpuynHeHMe CcyLeCcTBEHHOr o Bpeda NpaBaM N 3aKOHHbIM MHTEpecam rpakaaH nnm
opraHusaumn nmbo oxpaHAEMbIM 3aKOHOM MHTepecam obLiecTBa UM rocyaapcTBa
XapaKTepusyeT NoCcNeacTBus u sBnseTcs oba3aTeslbHbIM NPU3HAKOM 06 BbEKTUBHOWN
CTOPOHbI 3/10ynoTPebNeHns MOTHOMOYUSAMN.

OTO OUEHOYHOE NOHATUE, KOTOPOoe He MMeeT JierasibHoro TosikosaHus. CyLecTBeHHOCTb
Bpeha AoJ/KHa bbITb yCTaHOB/IEHa U MOATBEP)XAEHA AOKa3aTeIbCTBaMu
npaBornpuMeHuTesIeM B Ka)K4OM KOHKPETHOM ciy4dae. [pu npuBsie4eHnn K yrosoBHOMN
OTBETCTBEHHOCTM HEAOMNYCTUMO OrpaHMN4MBaTbhCa obwen (opMyIMPOBKON O TOM, YTO
NCrMoJsb30BaHWE MOJIHOMOYUIA JINLLOM, BbIMOJIHAOWMM YyrpaBsieHYeCcKne MyHKLUN B
KOMMepPYeCKOM NN MHOW OpraHm3aunm, npuYNHNIO CyLLLEeCTBEHHbIN Bpe nHTepecam
rpakaaH, opraHmsaumm, obuwecTsa i rocypapcTea. JaHHoe NocneacTBmME OOKHO
ObITb KOHKPETU3NPOBAHO, T.€. YKa3aHo, B 4eM OHO NPOSABUSIOCH.

CyLLeCcTBEHHbIN Bped MOXKET OblTb Kak MaTepunaibHbIM, TaK N HEMaTepUabHbIM.

B yactn 1 cT. 42 YK P® yKa3biBaeTCs, 4TO NOTEpPrneBLLNM MOXET ABNATLCA
opnanyeckoe nuUo «... B CJlydae NpUYnHEeHNsa rnpecTyrnjieHnemM Bpea ero uMyuecTBy u
0enioBon penytaunm».

NMpencraBnsgeTcs, 4TO NPU OLEHKEe CyLeCTBEHHOCTM Bpeda B onpeaesieHHON Mepe
MO>XHO PYKOBOLCTBOBATbLCS pa3bsACHEHNEM aHaJIONMYHOro NocNencTBuS,
cogepxawmmcs B n. 18 NoctaHoBneHuns MNMneHyma BepxosHoro Cyna PO oT 16 okTabps
2009 r. N 19 «O cynebHon npakTuKe No genam o 3s0ynoTpebneHnm go>KHOCTHbIMK
MOTHOMOYUSAMUM U O MPEBLILLEHNN OOJIXXHOCTHbLIX NOJIHOMOYNIN» (Oanee - NNocTaHOBIEHUE
N 19), HO c y4éToM ocobeHHoCTen 3n0ynoTpebneHmns NoAHOMOYUAMMN.

Ncxoas n3 3Toro, CyLWecTBEHHbIA Bpe MOXKET BblpaXKaTbCsA B HApyLUEHUN npaB 1 ceobon
IOPUANYECKUX N PU3NYECKUX NUL, (B TOM Yucne paboTHUKOB opraHusaunm),
rapaHTUPOBaHHbIX 06LLENPU3HAHHBIMUY MPUHLMMAMN HOPMAaMK MeXXAyHapoaHOro NpaBsa,
KoHCcTuTyumnen PO; noapbiBe Ae/I0BOV penyTauum opraHn3aunm; co3gaHnum cepbesHblX
nomex n cboeB B ee paboTe (Hanpumep, BbIPa3MBLLUNXCA B HEOOXOAMMOCTN COKpPaLLEHUS



npomssBoacCTBa ﬂpO,EI,yKLI,VIVI); NMPUYNHEHNN 3HAYNTEJIbHOIO NMYLLECTBEHHOI O yLu,ep6a n
T.0. [1pn OLEeHKe cylecTBeHHOCTN Bpea HeobxoanmMo YY4NTbIBaTb CTeMNneHb
oTpnuaTenbHOro BJaNAHNA NpoTmBornpaBHOro AedaHmMA Ha HOpMaJibHYIHO pa60Ty
opraHmMsaunn, Xxapaktep n pasmMep rnoHeCeEHHOro €10 MaTepmnajibHOro yu_l,ep6a, 4yncso
noTeprneBLNX rpagaH, TAXXeCcTb NMPUYNHEHHOIO UM PU3NYECKOro, MOPaJIbHOro Uaun
nMmyLiecTtBeHHOro speaa n T.11.

Takon Bped MoOXKeT BbITb MPUYNHEH MHTEpecaM rpa>kgaH (B Tom 4yucne paboTHUKOB
opraHm3aummn), opraHnsaumnin (B ToM Yncne Ton, B KoTopon paboTtaeTt nmuo), obuiecTsa
nnu rocygapcTea. MNpu NpmMBIeYEHNN K YrOJIOBHON OTBETCTBEHHOCTM Ba>XHO YCTAHOBUTb
KOHKPETHOro agpecaTta, KoTopomy 6bi1 npuynHeH Bpen (rpaxaaHuH nnu Kakas-nmbo
opraHum3auma u 1.4.).

Taknm obpa3om, HeobxooNMO BbIACHATb U YKa3blBaTb B MpoLecCyasibHbIX JOKYMEHTaXx,
KaKne MMEeHHO npaBa M 3aKOHHbIe MHTEpPEeChl rpakaaH nan opraHmsauymm nmbo
oXpaHsAeMble 3aKOHOM MHTepechl obLwecTBa M rocygapcrea Obliv HapyLUeHbl, U
HaxXoAUTCSA N NPUYNHEHHBIA 3TUM NpaBaM N NHTepecaM Bpef B MPUYNHHON CBA3N C
AOMNYyLWEeHHbIM JINLOM, BbINOJIHAOLWNM yrnpaBieHYeckme PyHKLNM B KOMMEPYeCKon nau
WHOW OpraHu3aunmn, HapyLleHneM CBOUX Cy>KebHbIX NOJIHOMOYUN.

2. CyObeKkT n cybbekTuBHasa CTOPOHA NpecTynJeHus

CneumnanbHbIM CyObEKTOM AAaHHOMO MNPEeCTYMEHNS MOXET ABAATLCA TONbKO MLO,
BbINOJIHAOLLEe yripaBsieHYeckKue PYyHKLUNMN B KOMMEPYECKON NN MHOWN OpraHmn3aLunn.
Ero onpepeneHne cogepXxnTcs B npumMedaHmm 1 K cT. 201 YK PO.

N3 6yKBanbHOro TOJIKOBAHNS OTMEYEHHOr0 NpUMeYaHunsa crienyeT, 4To cdepa AencTBus
3aKpenJieHHOW B HEM AeUHULMK pacnpoCTpaHAeTCsa TOJIbKO Ha cTaTbn . 23 YK PO, B
KOTOpPbIX MPAMO YKa3aHO JINL0, BbIMOJIHAIOLWLEe yripaBieH4Yeckmne PyHKLNN B
KOMMEPYECKON NN UHON opraHm3aunm, a Takxke Ha CT. 199.2 n 304 YK PO. 3TOT BbIBOA
TpebyeT nosiCHeHMs.

Bo-nepBbiX, B rn. 23 YK P® Takoe nmuo Ha3BaHO ToJIbKO B CT. 201, 4. 3 n 4 cT. 204. Bo-
BTOpPbIX, Ha3BaHHbIN CYOBHEKT yKa3aH 1 B CTaTbaX Apyrux rnas YK PO, Hanpumep, B

CT. 215.1 "MpekpalieHne nam orpaHnYeHne nogadn 3eKTpm4eckon aHeprmum nmbo
OTKJIlOYEHME OT OPYrnX NCTOYHUKOB XN3HeobecnevyeHns". B gaHHOM ciyyae npu
YSICHEHMW €ero Npn3HakKoB Takxe HeobxoAMMO pyKOBOACTBOBATLCSA NMpUMedYaHmeM 1 K



CcT. 201 YK P®. lNpencrasngeTcs, 4TO MHOE TOJIKOBaHME HEBO3MOXXHO. 3aKoHo4aTe b
A0NYCTWUJ1 HETOYHOCTb, OFrPaHNYMB Npeaesbl 4eCTBUA onpeaesieHuns,
npenycMoTpeHHoro B npuMedaHum 1 K ct. 201 YK PO, Tonbko ra. 23 n ct. 199.2 n 304
YK PO®. B-TpeTbunx, B COCTaBe NpecTyrnjeHuns, npegycMoTpeHHoM B CT. 199.2 YK PO, K
KOTOPOW OTCblslaeT paccMaTpmBaeMas AepUHNLNA, HECKOJIbKO MHa4ve onpenesieHsbl
CybbeKTbl - COBCTBEHHUK UM PYKOBOOUTENb OpraHu3sauum nmbo nHoe nuuo,
BbIMOJIHAOLLLEE yrpaBsieH4Yeckme PyHKLUN B 3TON OpraHM3aunun.

CybbekToM, BbINOJHAWNM ynpaBaeHYeCcKne pyHKUNN B KOMMEPYECKON NN NHOW
opraHmsaummn, Bo-NepBbiX, MOXXET ObiTb MPU3HAHO NNLO, OCyLlecTBAAOWEee PyHKLNN
eNHOJINYHOI 0 UCMOJIHNTENIbHOIr0 OpraHa, 4JeHa coBeTa ANPEKTOPOB WX UHOIO
KosernaabHOro NCNOJIHNTEeNbHOro opraHa. B cootsetcTeuun ¢ n. 11 lNocTtaHoBNeHUSA

N 19 K HAUM OTHOCATCS, HAaNpPUMep, ANPEKTOP, reHepasibHbIM ONPEKTOP, YEeH NpaBiaeHns
aKumnoHepHoro obuiecTsa, NpeacenaTesnib MPoON3BOACTBEHHOIO KoonepaTmea 1 T.M. Tak,
B COOTBETCTBUMN C 4. 3 CT. 103 «YnpaBneHne B akUMOHepHOM obuiecTBe» [NpakaAaHCKOro
Kogekca Poccunckon depgepaunn (ganee - 'K PO) ncnonHuUTenbHbIN opraH obuiectsa
MOXXeT bbITb KOMINernanbHbiM (NpaBneHne, oupekums) n (Mnn) eanHONNYHbLIM (OUPEKTOP,
reHepasbHbIn gupekTop). OH OCYyLEeCTBASET TeKyLllee PYKOBOACTBO AEATENIbHOCTbIO
obuwecTBa N NOOOTYETEH COBETY AMPEKTOPOB (HabnogaTenbHOMy CoBeTy) 1 obuwemy
CcobpaHmMIo aKLMOHEPOB.

Jlnu, BbINOSIHAKLWMKX ynpaBiieHYeckmne yHKUNN B KOMMGp‘-IGCKOVI NN NHON
opraHmsaunn, B paay Apyrmnx cayXxXallmnx BbloendaeT XapaKTep oCywecTBIdeMbIX NMA
MoNHOMOYUN. Takme nnuua AoSIKHbI BbITb HageNeHbl opraHmM3aunoHHO-
pacnopaanTesbHbIMU NN a,D,MI/IHVICTpaTI/IBHO-XO3FIVICTBeHHbIMI/I NMnpaBOMO4YNAMMN.

Onsa ysacHeHna ocobeHHOCTen Ha3BaHHbIX hyHKUM cnengyeT obpaTuTbCcsa K N. 3
MocTaHoBneHUs NneHyma BepxosHoro Cyaa PO ot 10 dpeBpansa 2000 r. N 6 «O cynebHown
rnpakTuUKe no gesiamMm o B3ATOYHUYECTBE U KOMMEPYECKOM noakyne» (nanee -
MocTtaHoBsieHne N 6) u n. 4, 5 NMoctaHoBneHnAa N 19. XoTHA B HUX COOEPXKUTCS
pa3bACHEHNE OpraHu3auMOHHO-PaCcCropAaNTENIbHbIX U aAMUHNCTPATUBHO-
XO3ANCTBEHHbIX (PYHKLN OOSIKHOCTHOIO NNUa, TEM HE MeHee, NMpeacTaBAgeTCs, Y4To
coaep>xaHme oTMeYeHHbIX MOJIHOMOYMIM Ha3BaHHOIr0 CybbekTa 1 nmua, BbIMOJHAKOLWErO
yrpaBJsieH4YeCcKne pyHKLNKN, CXOXKe.

Moa opraHM3ayNOHHO-pacnopaanTebHbIMU PYHKLUNAMKU ClieayeT NOHUMaTb
Takume rnoJIHOMO4YUMS yrpaBsieHUa, KOTOpble CBA3aHbl C PYKOBOACTBOM TPYOO0BbIM
KOJNIJIEKTUBOM KOMMEPYECKON NN MHON opraHmn3ayum, nnbo Haxoaswmmmcs

B ero cny>kebHom nogvYnHeHunmn oTaesbHbiMN paboTHUKaMu, C



opMMpoBaHMEM KaApOBOro CoOCTaBa W onpenesieHneM TpyaoBbiX pyHKLMIA
paboTHMKOB, C OpraHn3aunen nopsaaka nMpoxXoXXAeHUs cnyx0bl, NPUMMeHeHUs Mep
NOOLLPEHNS NN HAarpa>KAeHUS, HANOXXEHNA ANCLUMNJIMHAPHbBIX B3bICKAHUA 1 T.M.

Taknm o0bpa3oM, AaHHbIMK MPAaBOMOYNAMM HALENAOTCA NMuUa, UMeL e B CBOEM
nogYnHeHUn paboTHUKOB. MM aBNAOTCSA, B HaCTHOCTU, PYKOBOAUTESb OpraHusaunm
(ynpaBnsawowmn, oUpeKTop, Npe3naeHT, reHepaJibHbIN AUPEKTOP U T.4.), ero
3aMeCcTUTesNIN, PYKOBOOUTENN CTPYKTYPHbIX Nogpa3fesnieHnn opraHmsaumm (Hanpmumep,
HavyaJIbHUK lOpUan4ecKoro otaena n 1.4.) u ap.

ALMWUHUCTPATUBHO-XO3ANCTBEHHbIE PYHKLNN XapaKTEPU3YIOTCA HaIMYMEM MOJIHOMOYUIA
Mo ynpasBJ/ieHUO N PaCMNoOPSXKEHNIO UMYLLECTBOM U (MIN) OEeHEXHbIMU CpeacTBaMu,
HaxoaAawmMMmnucs Ha banaHce n (Mnn) BaHKOBCKUX CHETaxX OpraHuU3aunn, a Takxxe no
COBEepLUEHUIO NHbIX OeNCTBUI (Hanpumep, rno NPpUHATUIO peLleHUn 0 HAaYNCNeHN
3apaboTHOM NiaTbl, NPEMUNA, OCYLLECTBJIEHNIO KOHTPOA 3a ABM>XKEHMEM MaTepuasibHbIX
LeHHOCTeun, onpefesieHNto Nnopagka NX XpaHeHus, ydyeTa n KOHTPOoJIA 3a UxX
pacxo4oBaHNEM).

Mpn NpuBReYeHNN K YyrosioBHOMW OTBETCTBEHHOCTW pacCMaTpPUBAEMOro crneunasbHoro
cybbekTa NpecTynaeHns OOoJIKHbI ObITb YCTAHOB/IEHbI KPYT €ro MoJIHOMOYUIA, NX
OTHOCUMOCTb K OpraHn3aLnoHHO-pacnopaanTesbHbIM U aAMUHNCTPATUBHO-
X03ANCTBEHHbIM YHKLMNAM, KAKUMU KOHKPETHO M3 HMX OH 3/10ynoTpebun npu
OCYLLLECTBJIEHNN CBOEN AeATeNbHOCTU. [N 3Toro Heob6xoanmo obpaTnTbCA K
NOJIOXKEHNAM TeX HOPMATUBHbIX aKTOB, B COOTBETCTBUMN C KOTOPbIMM NMLO HagenseTcs
KoMneTeHumMen No BbINOJIHEHWNIO yYNpaBieHYeCcKnX QyHKLNA.

B nyHKkTe 22 MNocTaHoBneHnsa N 19 o6oCcHOBaHHO NMoAYepPKMBAETCSA, YTO «Mpu
paccMOTPeHUN YyroNoBHbIX Aes 0 NMpecTyrnjeHusax, NpegyCcMoTpeHHbIX cTaTben 285 YK
PO nnn ctatben 286 YK PO, cyaam HagnexXuT BbISCHATb, KAKUMU HOPMaTUBHbIMM
MPaBOBbIMU aKTaMW, a TaK)XXe MHbIMU LOKYMEHTaMN yCTaHOBJIEHbI NpaBa N 06583aHHOCTK
06BMHSAEMOro JO/HKHOCTHOMO Nnua, C NpMBegeHneM UX B MPUroBope U yKasbiBaTb,
3noynotpebneHmne Kakumm U3 3TUX Npas U 06A3aHHOCTEN U NMPEBbLILLEHNE KaKUX N3
HUX BMEHSAETCS eMy B BUHY, CO CCbIJIKON Ha KOHKPETHbIE HOPMbI (CTaTblo, YaCTb, MYHKT).
Mpwn OTCYTCTBUN B OOBUHNTENBHOM 3aKJHOYEHUN NN 06BUHNTENBHOM aKTe YKa3aHHbIX
OaHHbIX, BOCMOJIHUTb KOTOPbIe B CyaebHOM 3acefaHnm He NpencTaBaseTCcsa BO3MOXXHbIM,
YyroJIoOBHOE [eN10 Mo4J/IeXNT BO3BpaLLEHNIO NPOKYypopy B nopsaake cT. 237 YIK PO gn4
yCTPaHEHUA NpenaTCTBUN ero pacCMOTPEeHUs CyaoM». ITO pa3bACHEHNE MOXXHO
pacnpoCcTpaHUTb Ha NMOPSALOK CyAOMNMpPOM3BOACTBa MO YroJIOBHbIM AesiaM 0
3noynotTpebneHmnn NoHOMOYNAMN.



MNepeyncreHHble ynpaBieH4Yeckmne PyHKLUN MOryT BbIMOJHATLCS MOCTOAHHO, BPEMEHHO
nNn No cneumanbHOMy NOJIHOMOYUIO. BpemeHHoe BbinosHeEHME 06513aHHOCTEN O3HaYaeT,
4YTO UX OCYLLEeCTBJIEHNE OrPaHNYEHO HEMPOAO/DKUTESIbHBLIM MepruoaoM, Harnpumep,
60s1e3HbI0, KOMAaHAMPOBKON, OTMYCKOM PYKOBOAUTENSA OpraHusaummn. cxons vs
TpakToBKM [NneHymMmoM BepxoBHoro Cyaa PO BbiNOAHEHUNS PYHKLNIA OOSIXKHOCTHOIO AMua
no cneunasnbHOMY MOJIHOMO4YMIO, MOXKHO CAeslaTb BbIBOL O TOM, YTO OpraHM3aumMoHHO-
pacrnopaanTesibHble NN aAMUHUCTPATUBHO-XO3SANCTBEHHbIE PYHKLUN MOTYT
OCyLLeCcTBNATbCA MO OGHOMMEHHOMY MOJIHOMO4YUIO HA OCHOBaHUN 3aKOHa, HOPMaTMBHOIO
aKTa, NpuKasa nUam pacnops>XeHns BbIlLeCTOALLEero pyKoBoguTena opraHnsauun,
cynebHoro peweHuns (HanpuMep, apbuTpa)KHbIN yNpaBAALWNA, YTBEPXKOAEMbIN
apbuTparkHbIM CyoM An8 npoBeaeHns npoueanyp 6aHKPOTCTBA U OCYLLLECTB/IEHUS NUHbIX
yCTaHOBNEeHHbIX PenepabHbIM 3aKOHOM OT 26 okTsa6psa 2002 r. N 127-03 «O
HecoCcToATeNbHOCTU (BaHKPOTCTBE)» MOJIHOMOYUIN N ABASAIOLWLMNCS Y1EHOM OOHOWN N3
caMoperysimpyemMsbix opraHu3aunin).

[Mpy 3TOM Ba>XHO y4MUTbIBaTb, YTO NP BpeMeHHOM NN Mo cneunasbHOMY MOJIHOMOYUIO
NCMOJIHEHUN COOTBETCTBYHOLWINX (pyHKLI,VII7I mMuo MoxKeT bbITb NMPM3HaHO
paccMaTpmnBaeMbIM CrieynaJibHbIM Cy6'beKTOM Nnb B nepmon

ocywecTBJIEHNA BO3J1I0O)KEHHBIX Ha HEro I'IpaBOMO‘-II/IVI.

Takon cybbekT HeceT yrosloBHYO OTBETCTBEHHOCTb Aa)Ke B TOM CJly4ae, eCc/iv OH
OblN1 HA3HA4YeH Ha COOTBETCTBYIOLWYIO AOJIKHOCTb C HapyleHnemM TpeboBaHuni,
npenbsaBAseMblX 3aKOHOM U UHBIMW HOPMATUBHLIMU MPaBOBbIMU aKTaMu, K
KaHOMOaTy Ha 3Ty OOJ/DKHOCTb (Hanpumep, Npu oTCYTCTBUWX AUMNJIOMA O BbiCLLUEM
npodeccrnoHanbHOM obpa3oBaHNN HeEOOXOAMMOro CTaka paboThl 1 T.1.).

Mpwn yacHeHUn ocobeHHOCTEN XapaKTepa MPaBOMOYNN, BbINOJHAEMbIX JINLIOM,
3no0ynoTpebuBIMM NOHOMOYMAMU, HEOBXOANMO UMETL B BUAY, YTO 3aKoHOoOaTe b
OorpaHnymBaeT X NnepevyeHb opraHn3aunoHHO-pacnopaanuTesIbHbIMU N
AOMUHUCTPATUBHO-XO3ANCTBEHHBIM (DYHKLNSAMN, KOTOPbLIA HE MOANEXNT
paclWwmnpuTesibHOMY TOJIKOBaHUIO. B 3TOW CBSA3M Ba>XHO NpaBUJIbHO OTrpaHU4YnBaTb
Ha3BaHHble 0653aHHOCTK OT NpodeccnoHaNbHbIX PYHKLUUA Cny>Xalwero. Takum obpa3om
y Cy6beKTOM OaHHOro NpecTynjeHns He MoryT ObiTb NMPU3HaHbI MLA, BbINOJHAOWME B
opraHmsaumax npodeccrnoHasbHbie NN TexHn4Yeckme 06493aHHOCTU, KOTOpPbIe He
OTHOCSATCS K OpraHu3auMoHHO-pacnopsaanuTesibHbIM NN aGMUHUCTPAaTUBHO-
X03ANCTBEHHbIM PYHKUMAM. [1paBo coBepwaTb No cny>xbe pnanyeckn sHa4ynMmble
0encTBuA, T.e. cnocobHble NopoXOaTb, U3MEHATL UM NPeKpallaTb NpaBoOBbIE
OTHOLLEHMSA, camo Nno cebe He ABNAETCS CBUOETENIbCTBOM BbINOJIHEHUSA Ha3BaHHbIX
ob6sa3aHHOCTen. CoBepLlUeHME IOPUANYECKN 3HAYUMbIX AENCTBUN - MPU3HAK, KOTOPbIN



XapakKTepusyeT AesTesibHOCTb Jloboro cny)xawero opraHmsaumn. NMosTomMy He ABAAIOTCSA
cybbekTamMm NpecTynaeHnin NpoTUB MHTEPECOB CJTYKObl B KOMMEPYECKUX U UHbIX
opraHmsaumax, HanpmMmep, MeguumMHcKmne paboTHUKK (Bpay Npu yCTaHOBEHNM OMarHo3a
3abonesaHuns, NnpoBeneHNn onepaunn), npenogasatenn y4ebHbix 3asegeHunn (npum
npoBeneHnn 3aHATUN C 0byYaeMbIMM), UCNOJTHAKOLWMNE CBOU NMPOdeCcCUoHabHbIe
06sa3aHHOCTN. TONLKO B C/ly4ae HaAeNeHNsa NX OpraHn3aLnOHHO-PaCropaaAnTesNIbHbIMIN
NN aAMUHUCTPATUBHO-XO3AMCTBEHHBIMU PYHKLNSAMU OHN MOTFYT BASATLCA CybbekTamm
NpecTynieHnin NPoTMB NMHTEPECOB CAY>XObl (Hanpumep, rnaBHbIA Bpay, ero 3aMecTuTenu,
OVPEKTOP HEroCy4apCTBEHHOI0 N HEMYHUUMNANBLHOIO y4pexxaeHmna obpasoBaHmsa n
T.4.).

TpeTbsa coCTaBNsAOLAs YrOJOBHO-NPABOBOro ctaTtyca cybbekTa 3s10ynotpebneHums
MOJIHOMO4YMAMMN - MECTO BbINOJIHEHUA OPraHN3aLNOHHO-pacnopaanTesbHbIX

NN a4MNUHUCTPATUBHO-XO3ANCTBEHHbIX PYHKUMNW. B npumedaHun 1 k cT. 201 YK P®
YKa3aHO, 4TO Ha3BaHHble PYHKLNN MOrYT BbIMNOJIHATLCA B KOMMEPYECKOW opraHm3auum
NN MHOW OpraHm3auunn, a Tak)Xe B HEeKOMMep4eCcKon opraHusaunm, He ABAAIoLWenCs
rocyfapcTBEHHbIM OpraHoM, opraHoM MecTHOro caMoyrnpaBJieHUs, rocyAapCTBEHHbIM
UM MyHULUMaNbHbIM y4Ype)xaeHneM.

B cootBeTCcTBMM C 4. 1 CT. 50 TK PO, KOMMep4eckne opraHmsaumnm - 3To Takme
OopraHmM3aumun, KOTopble NpecseayloT nisnevyeHne npmbbinm B Ka4eCcTBE OCHOBHON Lesn
cBoen geatenbHOCTU. OHM MOryT CO34aBaTbCA B CefyoLmx opraHn3auMoHHO-
NMpaBoOBbIX hOpMax: XO3NCTBEHHbIE TOBapuMuwecTBa (NoJIHOE TOBapuLLECTBO,
TOBapPULLLECTBO Ha Bepe), XO3ANCTBEHHbIE 0bulecTBa (OTKPbITbIE N 3aKpPbITbIE
aKuUMoHepHble obuiecTBa, obuwecTBa C OrpaHNYEHHOW AW AOMONHUTEIbHON
OTBETCTBEHHOCTbIO), MPON3BOACTBEHHbLIE KOOMEPATMBbI (apTenmn), roCygapCTBEHHbIE U
MYHULMMNaNbHbIE YHUTAPHbIE NPeanpusaTus.

HekomMmmep4yeckune opraHusaunm He nMeroT u3BnevyeHne Nnpubbiiv B Ka4eCcTBe OCHOBHOM
Lenn n He pacnpenensaoT NoJlyYyeHHYo nNpubbiib Mexay yd4acTHukamm (4. 1 ¢T. 50 TK
P®). B yactu 3 cT. 50 TK P® yKa3biBaeTCH, 4YTO Takne opraHm3aumm MoOryT Cco34aBaTbCs B
hopMe noTpebuTenbCKNX KoonepaTUBOB, 0BLLLECTBEHHbIX UKW PESTUTNO3HbIX
opraHusaumn (obbegnHeHUn), PUHAHCUPYEMbIX COOCTBEHHNKOM YyUYpeXX 4EHUNA,
B6naroTBOpUTESIbHBLIX N NMHBIX (POHOO0B, @ TakXXe B ApYrux popmMax, npenycMoTpPeHHbIX
3aKOHOM. 34ecCb XXe OTMe4aeTCs, YTO HEKOMMepYecKmne opraHm3saunm MmoryTt
OCYLLEeCTBNIATL NpeanpuHMMaTesibCKyo AeATeIbHOCTb JINLb NOCTOJIbKY, MOCKOJIbKY 3TO
CNY>XKUT OOCTUXKEHUIO Lienen, paan KoTopbiX OHM CO34aHbl, U COOTBETCTBYIOLLYIO 3TUM
Luensm.



CybbekTnBHasA CTOPOHa AAaHHOM0 NMPEeCcTYNeHNSA XapaKTepusyeTcs yMbICJIOM (MPAMbIM
NN KOCBEHHbIM) 1 cneunanbHOM Uuenbio. Takum obpa3oM, MU0 OCO3HAET, YTO
MCMOJIb30BaHNE UM CBOUX MOJIHOMOYUI MPOTUBOPEYUT NMHTEPECAM opraHm3ayuu,
npeasnanT HacTynaeHne nocaencTsuin B Buae CyLecTBeHHOro Bpeda npasam um
3aKOHHbIM MHTEpEecaM rpakgaH nam opraHusaunm nmbo oxpaHaeMbIiM

3aKOHOM MHTepecaM obLliecTBa UM rocygapcTBa U XKesaeT UX HacTynaeHus, nnbo
CO3HaTeNbHO UX AonyckaeT, Mbo OTHOCUTCA K HUM 6e3pa3n4yHO. KOCBEHHbIN YMbICES
npu 3noynotTpebneHnn NoHOMOYNAMN BO3MOXKEH, HECMOTPSA Ha obs3aTeNlbHOE Hann4une
B 3TOM MPEeCTYMN/EeHNN LEeNN U3BJIEYEHUSA BbIFr04 U NMpenMyulecTB ansa cebs nan apyrmux
nvu nnbo HaHeceHus Bpeda APYrum nnyam. 9To o6bsacHSAeTCa 0CobeHHOCTAMM
KOHCTPYKLUWMW COCTaBa NpecTynaeHnsd. JInyo MoXeT npecsiefoBaTh Lesib U3Be4YeHUS
Bblrog Ansa cebs, He xenas npum 3TOM HaCTyMJeHUa NocneacTBUN UM CO3HATENbHO
aonyckas nx. Tem 6onee 410 NocnenCTBMA 3TOM0 NPECTYN/IeHUA HOCAT OLLEHOYHbIN
XapakTep.

Boirogbl 1 npenMmyuiectsa MOryT ObITb KakK nMywecTtBeHHbIMUA, TaK
N HemmyLieCcTBeHHbIMU. [Tpy 3TOM NoJsiy4YeHne BbIFro4 UMYLLLEeCTBEHHOro XapakTrtepa
HeobxoanMo oTNnYaTb OT XULLEHNSA Hy>XOro nMyLiecTBa.

B maHHOM cny4ae no aHanormm C pasrpaHnYeHmnem 3710ynoTpebnenHmna Ao XKHOCTHbIMU
MOJIHOMOYNAMU, COBEPLLUEHHOI0 C KOPbICTHOW 3aMHTEPECOBAHHOCTLIO,

N XULEeHNa cnenyeT MeTb B BUAY, YTO BbIro4bl UMYLLECTBEHHOI0 XapakTepa OOJKHbI
ObITb MOJyYeHbl B pe3ysibTaTe 3/10ynoTpebneHns nmuom, BbINOSHSAOLWNM
ynpaBsieH4Yeckne QyHKLUNN B KOMMEPYECKOW UM MHOW OpraHn3aumm, HO

6e3 He3akoHHOro 6e3B03Me3[HOro N3bATUA N (MNK) obpalleHns Yy»Xoro

MMyLLecTBa B NOJIb3y BUHOBHOIMO WAM Opyrux nuvy (HanpuMmep, nepenada B apeHay
rnoMeLLeHnin, NpuHaanexalmx opraHnsaynm, U NCrnosib30BaHME NoJy4YeHHbIX He
ONpPUXOA0BaHHbIX AEHEXHbIX CPeACTB B INYHbIX Lensax). Ecnm 3noynotpebneHune
MOTHOMOYNSAMW BbIPa3nNA0Cb B HE3aKOHHOM 6e3B03Me34HOM U3bATUKN U (nnKn) obpalleHnn
MMyLLEeCTBa B MOJIb3y BUHOBHOIMO AW APYruxX Auu, T.e. SBUI0Cb CNOoCo6oM XULLeHuns, To
coaesdHHOoe NoaNneXXuT Keannukauum no ctateaMm YK PO, npenycMmaTpmuBaownMm
OTBETCTBEHHOCTb 3a XULLEHNE YYy>KOro MmMyLLecTBa.

K 4yncny Bbirog v npenmMyLlecTs HemmyLeCTBEHHOro XapakTepa OTHOCATCH,

B YaCTHOCTU, TaKue, KOTOpble Bbl3BaHbl XeflaHMEeM NPOABUHYTLCA MO KapbepHOW
NleCTHULE, He BbINOJIHATb BO3JIOXXKEHHble 00643aHHOCTU, OKa3aTb HE3aKOHHOEe
COOenCcTBME 3HAKOMbIM NINLaM U T.4. ANbTEePHaTUBHON Liesibio ABJISETCA HaHeCeHne
Bpenda opyrum nuuam. B yactu 1 cT. 10 'K PO yKa3biBaeTCH, 4TO He fONyCKalTCA
OeNCTBUA rpaXKaaH 1 lopuanvyeckux ny, ocyLecTBIseMble UCKTHYUTESNIbHO C



HaMepeHneM NPUYNHUTDL Bpea APYromMy JInLy.

Bbiroabl 1 NpenMyLLecTBa MOryT U3BJIeKaTbCsA s ceba nnu apyrux nuu
(pOOoCTBEHHUKOB, 3HAKOMbIX U T.M.).

3. Keanupuvuumpyrowmm npmusHak

B yactu 2 cT. 201 YK P® yKa3aH KBaiMpUUUpyoLWnin NpusHak 4aHHOro nNpecTynjeHuns -
TAXKKME nocnencTems. OTO OLeHOYHOoe NoHATMe. Bonpoc 0 BO3MOXKHOCTW NMpU3HaHuA
TOro UJin MHOIro NOCNEACTBUA TAXKKUM OOJ/IKEH pellaTbCs B KaXXA0M KOHKPETHOM
cnyyae. lMpn 3ToM criegyeT y4nUTbIBaTb, B YaCTHOCTW, KOJIMYECTBO NMOCTpanaBLUnNX
rpakaaH uam opraHusaumnn, 3Ha4nTesIbHOCTb MPUYNHEHHOINO UM UMYLLLECTBEHHOI 0
ywepba n T.n.

B npumedaHmax 2 n 3 K cT. 201 YK PO copgepXxuTcsa yka3aHume o HeobxoammocTu
cobnoageHna ocoboro nopsaka yrosoBHOro npecnenoBaHus.

B 3aBMCMMOCTW OT TOro, KOMy COBEpPLUEHNEM MPEeCcTynaeHns 6bin NpUYNHEH Bpea,
pasnn4yaeTcs npoueaypa NnpuUBJEYEHUS K YroJIOBHOW OTBETCTBEHHOCTU. Tak, ecnu
NesiHMeM NMpUYNHEH Bpea MHTepecaM UCKIIYNTENIbHO KOMMEPYECKOM OpraHn3aumnmy, He
ABNISOLLENCS roCyAapCTBEHHbIM NN MYHULUMUMANbHBIM NMPeanpuaTUeM, yroloBHoe
npecnenoBaHNe OCYLLLIECTBISIETCSA NO 3asiBJIEHUIO 3TOW opraHu3aunum nian C ee cornaacus.
Korpa »xe Bpen NpUYnNHSAETCS MHTepecaM APYrux opraHn3auni, a TakKe nHTepecam
rpa>xgaH, obwecTBa nam rocygapcTBa, yrosoBHoe rnpecsenoBaHne oCyLecTBAAeTCS Ha
06LLMX OCHOBaHUSX.

[JaHHble NpnMeYyaHusa pacnpoCcTPaHAKTCA TOJIbKO Ha NMPeCcTYyrnJeHns, yKa3aHHble B . 23
YK P®. [lo3TOMY YyrosioBHble fAesla 0 NpecTynieHnax anL, BbINMOJHAKLWMNX
ynpasJieH4Yeckne PyHKLUNN B KOMMEPYEeCKMX U NHbIX OpraHun3aunax, npenyCcMoTpeHHbIe B
apyrux rnasax YK P®, Bo3byxaatloTca Ha 06LWKMX OCHOBAHUSX.

YronosHoe npecnenosaHune onpenensetca B YINK PO kKak npoueccyasibHas
0eaTenbHOCTb, OCYLLEeCTB/IAEMas CTOPOHON 0OBUHEHUNSA B LLensxX n3obnmyeHns
noao3peBaemMoro, o6BMHAEMOro B copepLueHmnn npectynnenuns (n. 55 ¢t. 5). BaxxHo
OTMEeTUTb, 4TO CT. 23 YIK PO, ycTaHaB/MBaloLasa NOPALOK YrOJIOBHOIO npecsieoBaHUSA
3a NpecTyrnJjieHnsa, npeaycMoTpeHHsblie ri. 23 YK PO, cywecTBeHHO OoT/In4aeTCcs OT
npuMmedaHmm 2 n 3 K cT. 201 YK P®. B cTaTbe 23 YIK P® 3akpenneHo: «Ecnn gesHue,



npenycMmoTpeHHoe r. 23 YK PO, npnyinHuWiIo Bpen nHtepecam NCKIYNTENbHO
KOMMepP4YeCKOW Uin MHOW opraHm3aummn, He SBAIoWeEenNCca rocyjapCTBEHHbLIM NN
MYHULUMMaNbHbIM NpegnpuaTueM, N He NMPUYNHNIIO Bpena nHTtepecam gpyrmx
opraHmM3saumnn, a TakXxe nHTepecam rpakaaH, obwecrtsa nin rocyaapcTsea, TO yroJsloBHOe
neno Bo3byxgaeTcs no 3asBJIEHUI0O PYKOBOAUTENS AAHHOW OpraHnu3aumn uam C ero
cornacmsa».

Takum obpa3om, BO-NepBbIX, €Cn B npuMedaHmmn 2 K cT. 201 YK PO rosoputcs o
nopsiike npecsiefoBaHUSA B C/lyvasx, ecav Bpes NpuYnHeH ToJIbKO KOMMep4YecKom
opraHusaummn, 1o cT. 23 YINK P® pacnpocTpaHseT ero n Ha cMTyauum npudnHeHusa spena
WHbIM (HEKOMMEpPYECKMM) opraHmnsaynam. Bo-eTopbix, No YK PO TpebyeTca 3asaBneHune
Wan cornacme opraHusaummn, a no YMNK PO - pykosoauTesa opraHusauunn.

YIK P® oTHOCUT fena 0 MnpecTyrnjeHusax, npeaycMoTpeHHbix ri. 23 YK PO, k oenam
ny6nmn4Horo ob6suHeHUSA (4. 4 cT. 20). CnepoBaTesibHO, €CK cornacme Ha Bo3byxaeHune
YrOMI0BHOIO Aesla B HagJsiexxalem nopsake 6o110 noayyeHo, a 3aTeM nocTpagasLuas
opraHum3auma U3MeHUT CBOK NO3NLUI0, TO YroJIOBHOE npecsiefoBaHne ocyLlecTBaseTcs
Ha obwmx ocHoBaHUsX2. BmecTe ¢ Tem nonoxeHusi YK v YMK B 3TOM CMbIC/1e HeJb3s
npu3sHaTb 6ecCcrnopHbIMU. YCTaHOBIEHHbIN B NpuMedaHnmn 2 K cT. 201 YK PO n cT. 23 YK
P® nopsanok yrosoBHOro npecnenoBaHnsa cybbekTa NnpecTynieHns ogHO3Ha4yHo TpebyeT
Han4una 3asaBJIeHUA OpraHn3aunum nnm ee cornacug. OTcroga cnepyeT, 4HTO TakKUM genam
NPUCYLLN 3/IEMEHTbl YaCTHOIro 06BNUHEHUS, U TONbKO B CAyYasaXx, NpenyCcMOTPEeHHbIX
npuMmedvaHmem 3 K cT. 201 YK PO, obBuHeHMe cTaHoBUTCA NybanyHbiM. Kpome Toro, B
COOTBETCTBUM CO CT. 76 YK PO un cT. 25 YIK P® B cnydasax, npeayCMOTPEHHbIX UMW,
YrosIoBHOE Ae/10 MOXKeT BbITh NnpekpaLwleHo B CBSA3M C NPUMUPEHNEM CTOPOH.

3asBaeHne 0 NpecTynJjeHnmn aBaseTcsd ogHUM U3 NOBOLOB AN

BO3Oy>xaeHus yronosHoro gena (n. 1 4. 1 ct. 140 YIMNK P®). BmecTe c TeM cBeAeHUS 0
NpecTynieHnn NPoTMB NMHTEPECOB CAYXKObl MOryT CTaTb U3BECTHbIMU U U3 coobuieHns o
roTOBALLEMCS UM COBEPLUEHHOM MPECTYMJIEHUN, MOJIYHEHHOI0 U3 APYruX NUCTOYHUKOB
(n. 34.1cT. 140 YINK P®). B nocnegHem cnyyae cienyeT NOJy4YnUTb coraacme
PYKOBOOUTENA Ha YrOJIOBHOE NpecsiefoBaHue Nnua, BbIMOJIHAOLWEro yrnpasseH4Yeckme
PYHKLMN B KOMMEPYECKON UM NHOWN OpraHnu3aunu.

AKTYya/lbHbIM ABNSIETCHA BOMNPOC O TOM, KTO OOJDKEH AesiaTb 3as8BJIeHNne Win fasaTb
corslacue Ha npuBJieYeHNe K YroJIOBHOMY rnpeciefoBaHUIO B CJlydae, ecsn

CaM pPyKoBOOUTESIb COBEPLUW NpecTyrnseHune, npegycMmoTpeHHoe ria. 23 YK PO. MHeHus
crneymnasncToB No 3ToOMy BONpPoOCy pa3gennancb. OOHM CHUTAOT, YTO B TaKOW cUTyauumn
YYaCTHUKMN NN aKLUMOHEPbl OpraHm3aunmn OoJKHbl Ha3HAa4YUTb HOBOE JIMLO, KOTOpOoe U



OyneT NpeAcTaB/IsTb UX MHTEPECHI, B TOM 4YUC/e AenaThb 3asaBjeHne oT UMeHu
IOPMANYECKOr0 INLLA. 3asiBJIEHNE XKEe YAaCTU aKLIMOHEPOB UM YHaCTHUKOB IOPUANYECKOr0
NML@ 0 He06X0AMMOCTU YrOJIOBHOIO NpecsiefoBaHNA PYKOBOAUTENSI HE MOXKET UMETb
MPaBOBOro 3HaYeHus. [lpyrmue aBTopbl MNosaratoT, YTO 3asBJIEHNE Oa)Ke 0OHOro
yypeauTens (y4acTHUKA) opraHu3aumm Ao/)KHO NpU3HaBaTbCA NOBOAOM As
BO3OYy>X1eHUs yronoBHOro gena.

B nyHkTe 12 MNMocTaHoBneHusa N 19 ykasaHo: «Korga B pe3ysbTaTe 310ynotpebneHuns
MOJIHOMOYNAMU PYKOBOOUTENIEM KOMMEPYECKOW UM MHOW opraHun3aumnu spen npu4nHeH
NCKJIIOYNTESIbHO 3TOW OpraHM3aumm, yrosioBHoe npecsenoBaHne pykosoanTens
OCyLLeCcTB/IAeTCA NO 3aABNEHUIO UM C COrslacusa opraHa yrnpasJieHns opraHusauuu, B
KOMMNETEHLNI0 KOTOPOro BXoAUT U3bpaHue nam HasHavyeHne pyKoBoaAUTESNA, @ TakKXKe C
corjlacusd 4seHa opraHa yrnpasJieHUs OpraHusaunm nam nuy, NMerLwmnx npaso
NMPMHNUMAaTb pelleHns, onpegensowme LeaTe/IbHOCTb IPUONYEeCKOro anua».

B nyHkTe 6 NocTaHoBneHns N 6 ocobo noavyepkmnBaeTcs, 4TO NPaBUIIO, N3N0XKEHHOE B
npuMmedaHmm 2 K cT. 201 YK PO, npumMmeHsaeTCca TONIbKO Torga, Korga spen npn4ynHeH
NCKJIIOYNTENbHO MHTEpecaM TOM OpraHmsaunm, B KoTopon pabotaeT cybbekT,
CoBepLWMBLLUMK NpecTynnaeHne. Ecnn B pesynbTaTe NpecTynjieHnsa nocTpaganim NHTepecsl
APYrunx opraHusaunin, obuiecTsa nam rocygapcTBa, TO YrosIOBHOE npecsiefoBaHue
ocyLiecTBAseTCcs Ha obwmx ocHoBaHUAX. MNpencTaBNseTCH, 4TO K nNocaegHeMy ciyyalo
cnenyeT OTHeCTU U MHTepechl COTPYAHUKOB OpraHusaummn, B kotopon paboTtan
BMHOBHbIN.

B cootBeTcTBMM C 4. 1 1 2 cT. 31 YIK P® yrosoBHoe en0 0 NpecTyrnjeHnn,
npegycMoTpeHHoM B cT. 201 YK PO, noacyaHoO panioHHOMY cyay.



3aKJso4yeHue

Taknm obpa3om, HenocpeacCTBEHHbIM 06BEKTOM OAaHHOIO NPECTYN/IeHNs ABAAITCA
obuiecTBeHHbIE OTHOLWLEHNS, CKIaablBatoLMecs B chepe oCyLecTBIeHNs cnyXbbl
MUaMu, BbINOJHAKOLWMMK yripaBieHYeckne YHKLNM B KOMMeP4YeCcKon Nan NHOM
opraHu3saumun. JononHnTeNbHbIM 06BEKTOM B 3aBUCUMOCTU OT 0BCTOATENLCTB MOIyT
ObITb MHTEpPECHI Frpa)KaaH, opraHu3saumnn, obwecTsa Uam rocygapcTea.

ObbekTMBHas CTOPOHa NpPecTynJeHNs BK/OYaeT creaytowme npmu3Hakn: NCrnosib3oBaHne
NNL,OM MOJIHOMOYU BOMNPEKM 3aKOHHbLIM MHTEpecaM KOMMepPYeCKon NN NHON
OpraHusaumun; NPMYNHEHNE CyLLEeCTBEHHOIO Bpeaa rnpaBaM M 3aKOHHbIM MHTepecaMm
rpa>kaaH uam opraHmsaynin nnmbo oxpaHseMblM 3aKOHOM UHTepecam obuiecTBa nan
rocynapCTBa; NPUYNHHYIO CBA3b MeXXOy UCMNOoJIb30BaHMEM MOJIHOMOYMIM U HAaCTYMUBLLUVMMN
nocnencTBUAMMU.

CneumnanbHbIM CyObEKTOM AAaHHOIO MNPEeCTYMNAeHNS MOXET ABAATLCA TONbKO MLO,
BbINOJIHAOLLEE yripaBsieHYeckue PyHKLUNM B KOMMEPYECKON NN MHOWN OpraHn3aLnn.
Ero onpepeneHne cogepXxntcs B npumMedaHmm 1 K cT. 201 YK PO.

CybbeKkTuBHasa CTOpOHa OAaHHOM0 NMpecTynieHnsa XapakTepusyeTcs yMbICJIOM (MPAMbIM
NN KOCBEHHbIM) 1 cneunanbHOM Lenblo. Takum obpa3oMm, N0 OCO3HAET, YTO
MCNOJIb30BaHME UM CBOUX MOJIHOMOYUW MPOTUBOPEYUT NHTEpPEeCaM OpraHm3aumnm,
npeasBnanT HacTyrnJeHne nocsencTesnin B Buae CyLecTBeHHOro Bpea npasam 1
3aKOHHbIM MHTEepecaM rpakaaH nan opraHmsaunin nmbo oxpaHaemMbiM 3aKOHOM
NHTepecam obLiecTBa UM rocygapcTBa M xesaeT Nx HacTynaeHus, MMbo co3HaTesIbHO
nx gonyckaet, 6o OTHOCUTCSH K HUM 6e3pa3/InyHo.
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