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PerynmpoBaHmne oTHOLWEHUN, BO3HUKAIOLWMX NO NMOBOAY CO34AaHMNSA U UCMNOJIb30BaHUS
pe3y/bTaTOB MHTENNEKTYasIbHOW AEATENbHOCTU, A0JIKHO BbITh, MCX0AA N3 KOHCTUTYLMK
P®, npeacTtaBNeHO KOMMIEKCHOW OTpacablo "lpaBo NMHTENNEKTYaslbHON COBCTBEHHOCTM
(MHTennekTyasibHoOe NpaBo)", 3aKpernsieHHoON B HopMax Kogekca NHTeIeKTyasibHOW
cobcTBeHHOCTN Poccunckonm denepaumnu.

Kak nokasblBaeT aHa/n3 3aKoHo4aTeNbCTBa 06 MHTenneKTyasbHON COBCTBEHHOCTH, B
Hero BXoOAT lpuandeckme HoOpMbl, XxapakKTepHble AN psga oTpacsien npasa.
KOHCTUTYLMOHHO - MpaBOBble HOPMbl COCTaBNSAT NOENHYIO OCHOBY COBPEMEHHOI0O
3aKoHopaTesIbCTBa 06 nHTennekTyanbHon cobCTBEHHOCTW. DTO, NpeXxae BCero,
rnono)xeHusa o ceoboae TBopyYecTBa, NevyaTun, CJI0BaA, MbICN, HEMPUKOCHOBEHHOCTU
JINYHOM XKU3HUN, @ TaKXXe NMpaBo Ha AOCTYN K MHPOPMaLUN U KYJbTYPHbIM LLEHHOCTSAM.
AOMUWHUCTPATUBHO - MPaBOBbI€ HOPMbl XapaKTEPU3YT CUCTEMY YNpaBiaeHUS
WHTeNNeKTyasIbHbIMM NpaBaMn N KOHTPOJIS 3@ X OCyLLecTBleHneM, (puHaHCOBbIE -
pacKpbIBalOT NOPALOK (PUHAHCUPOBAHMA NOCYAAPCTBOM U MYHMLUMMNAJNIbHBIMW OpraHamu B
chepe co3gaHns o6bLEKTOB MHTENIEKTYaIbHOW COBCTBEHHOCTN.

Bonblioe 3Ha4YeHne B CTPYKTYPE UHTEsIEKTYasIbHbIX MPAaBOOTHOLUEHUA MPUHALNEXNT
MHGPOPMALMOHHLIM, @ TaK>Xe NPaBOBbIM OTHOLIEHNSAM MO MOBOAY NCMOJIb30BaHUS
MaMATHUKOB KYJIbTYpPbl U APYIrUX KYJIbTYPHbIX LLEHHOCTEN.

Mpa>K4aHCKO - NpaBOBble HOPMbI PEryinpyoT peaan3aumnio UCKIIYUTEsIbHOro npasa, a
TakK>Xe O0roBOpHbl€ OTHOLWEHUA. Ha nHTennekTyasnbHyto cO6CTBEHHOCTb
pacnpocTpaHATCA obuwime NpuHUMnbLI Hac1e4oBaHUS, yCTaHaBIMBAaEMbIE FPa>kgaHCKUM
3aKOHO4aTe/IbCTBOM.

TpyAooBble HOPMbl XapaKTEPM3YIOT OTHOLWLEHUSA co3haTesNiIa TBOPYECKOro pesysbTaTa C
aAMUHUCTpaUnen NpeanpusaTuin, y4pexx aeHun, opraHnsaumnin no NnoBoay ciy>KebHbix
npon3BeaeHuin.

MpoueccyasibHble HOPMbl HanpaB/leHbl Ha OCYyLeCcTBJIEHNE B YCTaHOBJIEHHOW 3aKOHOM
dopMe npas N 3aKOHHbIX MHTEPECOB aBTOPOB 0OBLEKTOB UHTENIEKTYasIbHON
cobCTBEHHOCTN.

Heobxoanmo Ha3BaTb W KOPUCOANKLNOHHbIE HOPMbI, PerjaMeHTUpyoLwme Bonpochl
OTBETCTBEHHOCTMN 3a HapyLUeHMe 3aKoHO4aTeIbCTBa, O KOTOPOM UAET peyb, N NopsaaoK
nXx peanmsauyun.

B To )Xe BpeMs, Ha MOW B3rnsag, MOXXHO FrOBOPUTb N O KA4eCTBEHHO HOBOM TUMe
MpPaBOBbIX OTHOLLUEHUI B chepe co3aaHMA U UCNOIb30BaHNS 06BHEKTOB
MHTennekTyanbHom cobcTBeHHOCTU. CBoeobpa3HoOe, Nnogv4ac NpMYyaInMBoe coyeTaHme
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pa3JINyHbIX NPaBOBbLIX HOPM, MPABOOTHOLWEHNN 1 METOL0B NPAaBOBOIr0 pPeryanpoBaHuns,
cneundunka obbekTa co3aatoT ocobbie NPaBOOTHOLIEHMNSA, KOTOPbIE MOTyT ObiTb Ha3BaHbI
WHTeNnneKTyasabHbiMU. MNpupona nx obycnosneHa xapakTepHbIMU CBONCTBaMN 06BEKTOB
WHTEeNNeKTyasibHOW COBCTBEHHOCTU, @ TakKXe AByeaANHOW X NPpUpoaon,
npenHa3sHaAa4YeHHOW CAYXXNTb KaK MHTepecaM JINYHOCTU, Tak 1 obuweCcTBEHHbIM, NPUYeM B
CaMOM LLUMPOKOM MOHMMaHUKM 3TOro CNOBa.

MO>XHO CKa3aTb, hopMUpyeTCs HOBas OTpacC/ib POCCUNCKOro 3aKoHO4aTeNIbCTBa.
3HavYeHne ee npenonpenesneHo posblo NHTeNNeKTa U MHpopMaLmum B COBPpEMEHHOM
obuwecTBe. [lyMaeTcCs, NepCcneKkTUBbl OTPaC/IN TPYOLHO NMEPEeoLEeHNTD.
NHTennekTyanbHYy COBCTBEHHOCTb clefyeT NOHMMATb KakK MHOIoMnJlaHoBOoe
coynanbHoOE ABNIEHNE, B KOTOPOM TECHO nepensieTatoTca AYXOBHbIE U MaTepuasbHble
Havana. OTcoda - AByeanHasa Nnpupoaa UHTessIeKTyaslbHOM COBCTBEHHOCTH,
NMPOSBAAOLANACS B €4UHCTBE YaCTHOro (IM4YHOro) nHTepeca n obLecTBEHHbIX
notpebHocTen Nnpu 3Ha4ynTenbHoM npeobnagaHmm nybanM4YHOro NpPaBoOBOro Havyana. 3TUM
XapakTepusyeTcsa ocobas npupona AaHHOMO SABJI€HNS, BbICTyNatoWero o4HOBPEMEHHO B
OBYX MNOCTAacAX - YHaCTHO - MPaBoOBON 1 NyBAMYHO - NpaBoBon. [NpucyTcTeue
OLHOBPEMEHHO ABYX Havas u Ux nepenseteHne, obwerocygapCTBeHHas 3Ha4YMMOCTb
WHTEeNNEeKTyasibHON COBCTBEHHOCTU ONpeaensatoT MeCcTO UHTENIEKTYyasIbHON
COBCTBEHHOCTWN B CUCTEME COBPEMEHHOI0 NpPaBa Kak 0cobon KOMMIEKCHON NPaBOBOW
oTpacnau - "npaBa MHTeNNEKTyaslbHOM COBCTBEHHOCTU", KOTOPYIO MOXKHO 6b1710 Obl
YCJIOBHO Ha3BaTb "MHTeNIeKTyaslbHbIM npaBoM". OroBopuMcs, 4YTO peyb UaeT o
OOCTaTO4YHO WMpokon chepe obuecTBeHHbIX OTHOLWEHWNI, CBA3AaHHbIX C MPaBOBbLIM
peryampoBaHUEM NHTENNEKTYaslbHON COBCTBEHHOCTW, BKJIIOYAs NpaBa TBOPYECKON
NNYHOCTU 1 ee 3awmnTy. COOTBETCTBEHHO, 06LLECTBEHHbIE OTHOLLIEHWSA, BO3HMKAlOLWME B
3TON chepe, MOXKHO C U3BECTHOW O0J1eM YCNOBHOCTU Ha3BaTb MHTEIEKTYaslbHbIMU
NMPaBoOOTHOLEHNAMN. IMEHHO OHM COCTaBIAT NpeaMeT UHTeJIIeKTYyasIbHOro npaBa Kak
rMpaBoOBOW OTpac/In.

MpeaMeT MHTeNNIeKTyasIbHOro npaBa, T.e. UHTe/JIeKTyaslbHble MPAaBOOTHOLLEHUSA, MOXXHO
Ob1s10 661 ONpegennTb crenyowmm obpasom. 3To 0bLLECTBEHHbLIE OTHOLLEHMS,
onpegenstoLme npaBoBoe NoJsIoXKeHMNE JIMYHOCTU KaK co3gaTesia TBOPYEeCKNX
pe3y/bTaTOB, @ TakXe ee npaBa U 06493aHHOCTN, B3aUMOOTHOLLEHNS C 0OLLECTBOM U
rocyiapCTBOM MO NMOBOAY TBOPYECKUX pPe3ysibTaToB, KOTOPbIM 3aKOH npugaeT rnpasoBoe
3Ha4YeHne B Ka4yecCcTBe pe3ysibTaTOB UHTesJIeKTyasIbHON AeATeIbHOCTN.

Cnctema MeTo40B NPaBOBOro pPerysimpoBaHns B paccMaTpmBaeMon cpepe BKOYaeT
LUMPOKMIM cnekTp cnocoboB 1 NprMeMoB NPaBOBOro BO3OENCTBUSA, XapaKTEPHbIX KakK A
4aCTHO - NPaBOBbIX, TaK N Ans NybsanYHO - MPaBOBbLIX OTpPac/ien NpaBa. 3TO U MeTOL4,
0OroBOpoOB, N MeTOo/ BJIACTHOIMO perysnpoBaHns, 1 aBTOHOMUSA JINHHOCTU, U
obuiecTBeHHbIN HTEpeC.



NpaBoBOE peryampoBaHne NHTeNNeKTyalbHON COBCTBEHHOCTU NMEET CBOEN LeNblo
co34aTb TBOPYECKOWM JIMHHOCTU ONMTUMAJIbHBLIA PEXUM 19 [OCTUXKEHUS 0bLecTBEHHO
MoJsiIe3HOro N 3Ha4YMMoro pesynbtaTta. I B 3TOM, nog4yepkKHeM eLle pa3, BaXXHenLwas
yepTa UHTEeJIJIeKTYyas/IbHOro NpaBa Kak CaMOCTOSATEs/IbHOW KOMMJIEKCHOW MpaBoOBOM
oTpaciiv B CUCTEMe POCCMNCKOro rnpasa.

Bbloenas npegMeT npaBoBOro peryanposaHns, Heobxoonmo 4eTKo onpenennTbCs B ero
OCHOBHbIX, OMOPHbIX NOHATUAX. VI Npexxae BCcero: 4To Takoe UHTeIeKTyasibHas
COBCTBEHHOCTb U UCKIOYNTESIbHOE NpPaBo?

MpuUXoaAnNTCA KOHCTAaTUPOBATb, YTO, C OAHOW CTOPOHbI, HAIMLLO NPaBOBas LesnHa, T.e.
HefoCTaTo4YHasa Hay4yHasa pa3paboTaHHOCTb NMpobaemsl, OTCYTCTBUE B AAHHOW cepe
NpPaBoOBON OOKTPUHLI B COBCTBEHHOM CMbIC/1e CNIOBA, @ C APYron - AOMUHUPOBaHME B
nmerLwmnxca paspaboTkax rpa’k4aHCKo - MPaBoOBOro nogxona. BeposaTHo, 3To
0b6bACHAETCA [OCTAaTOYHO KOHCEPBATUBHON Tpaauumen, Kotopasa npmcyLia camomy
TEPMUHY "MHTeNNeKTyasbHas COOCTBEHHOCTL".

OToaonm [OJHKHOE TakoMy rmoaxo4y M no3numm poCCUNCKOro 3aKoHodaTens,
BKJIOYAIOLLEro NHTeNNIeKTYyasIbHY0 COBCTBEHHOCTb B chepy MpakaaHCKoOro kogekca PO
N pacKpbIBalOLLEro ee Kak UCKKYUTEsIbHbIe NpaBa Ha pe3y/ibTaTbl MHTENeKTYaIbHOU
neATeNbHOCTU. I MeHHO Yepes 3TK Npasa Clofa NnonagalT Tak Ha3blBaeMble cpecTBa
NHOMBMAYaNM3aUNUN, KOTOPble BECbMa YCJIOBHO MOXXHO Ha3BaTb pe3yJsibTaTaMu
WHTeNnNeKTyaabHOW AeaTeNbHOCTN. Ha Mon B3rnan, y HUX cny>xebHoe Ha3HaveHue,
3akJ/ioyaoLwWeecs B UAeHTUMMKaLNM pe3ybTaToB NHTEJIJIeKTYya /lbHOro TBOpYecTBa B
YyC/IOBUAX PbIHOYHOIro 06opoTa. DTO CBOEro pofa CMeXHble U COOTBETCTBYOLLMNE
MPOMbILLJIEHHbIE NPaBa, HECKOJIbKO aHAIornYyHble C NpaBaMu, CMEXHbIMU C aBTOPCKUMMU.
MO>XHO Ha3BaTb UX COMYTCTBYOLWMMU NMpaBaMu.

IyMaeTcs, coBpeMeHHOoe NMOHNMaHne NHTeNNeKTyalbHOW COBCTBEHHOCTU LOJ/IKHO
npencTaBnsaTb MHPOPMALMNOHHLIE OTHOLLIEHWSA MO NOBOAY pe3ys/ibTaToB
WHTeNNeKTyaslbHON AesaATesIbHOCTU N CPeacTB UX NHAMBUAYANMU3aLNN, BKIOYaoLWme
B3auMHble npaBa 1 06893aHHOCTN co3aaTesNid 3TUX LEHHOCTEN N rocydapcTBa - Kak
NCKJIIOYUTESIbHbIe, TaK N JINYHbIE. DTU OTHOLUEHUSA PEryinpyroTCs B YC/IOBUAX N C y4EeTOM
PbIHOYHbIX OTHOLUEHUW Ha CTOMMOCTHOW OCHOBE.

NHTennekTyasbHble MPaBOOTHOLWEHUS - 3TO JINYHbIE HEMMYLLLeCTBEHHbIe n
NCKIOYUTESIbHbIE UMYLLLECTBEHHbIE MPABOOTHOLLEHWNS, BO3HUKAlOLWKME Mo NoBOAY
00beKTOB NHTesIIeKTyalbHON COBCTBEHHOCTW.

Ob6beKTbl UHTENNEeKTyaslbHON COBCTBEHHOCTU - pe3yibTaT YMCTBEHHOW AeATENIbHOCTU U
CBSI3aHHble C HAMW CpeacTBa UHOMBUAYaNM3aUMM TOBAPOB N YCAYT.

CybbekTbl MHTENIeKTYasIbHbIX MPAaBOOTHOLLEHUN - NPaBo- U AeecrnocobHble husnyveckne
n lopnandeckue nuua, aasowmecs Hocutenamm (npasoobnagatensamm) cybbeKTUBHbBIX
npas v lOpUANYecKnx 06a3aHHOCTEN YHaCTHUKOB NHTENIeKTYasIbHbIX MPaBOOTHOLLUEHUN.



CoBpeMeHHasa MeXAyHapo4HO - NpaBoBas NPakKTUKa U BHYTPUrocygapCcTBEHHOE
perynnpoBaHune B chepe NHTeNeKTyalbHON CO6CTBEHHOCTN CBNOETENbCTBYIOT O
TeHOEeHUWN pa3BUTUSA NPaBOBOro peryimpoBaHns, KOTOpoe YyCJIOBHO MOXKET BbiTb
Ha3BaHO OBMXXEHMEM OT YacTHoro Kk obuwemy. Cernvac HakonaeH 60abLION ONbIT
MPaBOBOro perynpoBaHns oTAesIbHbIX 0ObEeKTOB NMHTENIeKTyaslbHON COBCTBEHHOCTM.
3T0, C 04HOW CTOPOHbI, MO3BONSET NEPENTU K YKPYNHEHHOMY pPELUEHMNIO
3aKoHOoZaTesIbHbIX NpobseM Ha ocHoBe 0606LLEeHNS nMetoWerocs onbITa, a C APYyron
CTOPOHbI - pa3peLllaeT Ha OCHOBE BbIAB/IEHUS 0O NX 3aKOHOMEPHOCTEN U NPUHLWMNOB
NpenBOCXUTUTb B HEKOTOPOW Mepe MOMEHThI Byayuiero pa3snutmsa N aTb UM NerasbHbIn
rnpaBoOBOW CTaTYC.

Pa3obLieHHoe, TOCKYTHOE NpaBoBOe peryampoBaHne NHTessieKTyaslbHON CO6CTBEHHOCTH
XapaKTepusyeTcsa cerofHs NpoTUBOPEYNBOCTbLIO, KONAMU3NamMu, npobenamm B
HOPMATWUBHO - MPABOBOM peLleHUN MHOrMx npobnem. NosTomMy Ha3pena 3agada
KogndukKaumm 3akoHogaTeNbCTBa, ero obbeAnHeHNs, NpuBeAEeHNSA B COOTBETCTBME C
COBpeMEeHHbIMN 3KOHOMUNYECKUMU, NOJINTUNYECKUMW U MPaBOBbLIMU peasinaMu.
Koondukauma 3akoHogaTenbCcTBa 06 MHTeNnNekTyasbHOM COBCTBEHHOCTH, KakK
npeacTaBnsgeTCs, 4OJ/XKHA BKJOYaTb NOAMOTOBKY N MPUHATUE pefepasibHOro 3aK0oHa -
Kogoekca nHtennektyanbHon cobcTtBeHHOCTN Poccuinckon depepaunm, Kotopbin 6ol
CUCTeMaTU3NpPOBaa U KOOUPULMPOBAN NMeKoLLeecs 3aKOHO4aTeIbCTBO B 3ToM obnacTw.
B HacTosiLee BpeMA npegnpuHUMaeTCAa NonbiTKa CUCTEMAaTU3MPOBaTb NPaBOBble HOPMb
Mo BONPOCaM NHTeNNIeKTyalbHON COOCTBEHHOCTM B paMKax pasfena 5 npoekTa 4acTtu
TpeTben Npa)KaaHCKOro Kkogekca PO.

Henb3q He OTMEeTUTb OrpoMHON PaboThl, KOTOPYIO NMPOBENN pa3paboTYNKKM NpoeKkTa
YacTun TpeTben MK, 1 4OCTOMHCTB 3TOr0 AOKYMEHTa N0 CPaBHEHUIO C MPOEKTOM, KOTOPbIN
Obin onybankosaH 12 niona 1997 r. B "Poccmnckon raseTe". Ho AaHHbIM NMPOEKT B TOM
BMUAE, B KOTOPOM OH Oblnl mpenctasneH anga obcyxaeHmsa 22 aHeapsa 1999 r., spag nm
MO>XHO CYNTaTb FOTOBbLIM A1 BHEeCeHUA B [ocypoapcTBeHHY0 ymy.

OCHOBHOWM KOHLEeNTYyasbHbIN HEAOCTAaTOK KOHCTPYKUMW pa3aena 5 coctouT B TOM, 4TO
BOMPOCHI MHTEJIJIEKTYasIbHON COBCTBEHHOCTM N31aratoTcsa 34eCb C NO3MLUNA,
onpeneneHHbIX B rpaXk4aHCKOM 3aKoHoZ4aTesibCTBe (Npexae Bcero B CT. CT. 128 n 138
MK), T.e. C NO3ULNN OTOXXAECTBAEHNS MOHATUN "NHTEeNNeKTyaslbHast COOCTBEHHOCTbL" U
"MCKNOYNTENbHBIE NpaBa”, TOr4a Kak CoBpeMeHHOe NoHUMaHue, BbliTeKaLllee 13
MeXOYHapOoLHO - MPaBOBbIX AOKYMEHTOB, 3apybeXXHoro onbiTa, Kak 6b1J10 NOKa3aHo
BblLLE, NCXOOUT U3 UHbIX NPEANOCHISIOK.

MpuHUMNVanbHOE pacxoXxaeHne ¢ 06LWenpnHATON B MUpEe NMPaKTUKOW NMPaBOBOro
peryampoBaHusa HegonyCcTUMO B YCNOBUAX, Korga Poccusa asnseTcsa 4neHoMm BcemunpHom
OpraHm3aumn MHTeNNeKTyalbHON COBCTBEHHOCTM M B Ka4YeCTBE TAaKOBOIro NpUHsAIA Ha
cebs obsazaTenbcTBa cobnogaTh MeXXAYyHapOAHbIE CTaHAapThl. 3TO oTpUUaTENbHO



CKa)xeTcCs Ha obecnevyeHun 3alMTbl NpaBa MHTENNIeKTyabHONM cobCcTBEHHOCTU. Kpome
TOro, Takon noaxon NpoTuBopednT KOHCTUTYumm PO, KoTopass UCXOAMUT U3 TOro, 4TO
rnpaBoBOE perynmpoBaHne NMHTeNNeKTyalbHON COBCTBEHHOCTN HE BXOAUT B chepy
rpa>kgaHCKoro 3akoHogartenbcTtsa (n. "o" cT. 71).

PaccMoTpeHune pasgena 5 npoekTa YacTu TpeTben 'pakgaHCKOro kogekca PO,
MOCBALLEHHON0 NCKJIIDYUTENBbHBLIM NMpaBaM (MHTeNNeKTyaslbHOW COBCTBEHHOCTN),
NPUBOOUT K Cneayrwmm coobpa>keHunsam.

MpuHATME YacTu TpeTben Mpa)kaaHCKOro kogekca P®, XxoTa n pa3pewmnT, BEPOSATHO,
HEKOTOpble N3 UMEIOLLMXCHA BONPOCOB, HO HE YyNYYLWUT KapAnHaibHbIM 06pa3om
rMpaBoOBOE peryanpoBaHne MHTennekTyaabHom cobcteeHHoCTU. Hanbonee yaavyHbiM n
COOTBETCTBYIOLWMM 3HAYEHNIO NHTENNEKTYaslbHON COBCTBEHHOCTU BapnaHTOM ee
3aKOHOOATEeNIbHOIr0 peryanpoBaHmsa ABMA0Chb Bbl, Kak y>Ke roBopusoCh, NPUHATUE
Kogekca nHtennektyanbHon cobcTtBeHHOCTN Poccuinckon depepaumnn. Og4HaKo B
HacTosLLee BpeMsa 3aKOHOTBOpPYeCKasa NpakTukKa U Hay4yHaa OOKTPUHA B OCHOBHOM nayT
Mo NyTn goykomnnektoBaHua K pa3genom "lMpaBo nHTennekTyaabHon cobcTBeHHOCTH",
KOTOPbIN B CBOIO o4Yepeab noapasaensercs Ha obuwme ana scex o6beKTOB NONIOXKEHNUSA U
OTAeNbHbIe I1aBbl, NOCBAWEHHbIE OTAEIbHbIM BUAaM 06bEKTOB NHTENNEKTYasIbHOMN
cobcTBeHHOCTU. C MOEW TOYKM 3peHns, TaKoM NOAXOM SABSSAETCH BeCbMa CMOPHbLIM U
NpakKTU4YeCckn HeuenecoobpasHbiM.



