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BBenenue

Ponb rpaxkgaHckoro npasa B pOCCUICKOM IOPUINIECKOM 00pa30BaHUU BEJHKA,
MOCKOJIBKY OHO SIBJISIETCSI (DYHIaMEHTOM MOJTOTOBKU BBICOKOKBAIM(DUIIMPOBAHHBIX
topuctoB. [lponecc m3ydeHuss TUCHMIUIMHBI «l'pakJIaHCKOE MpaBO» HANpPABICH Ha
(dhopMHUpOBaHNE Yy CTYJIEHTOB CIIOCOOHOCTH COOJIOATh 3aKOHOMATEIHCTBO Poccwuii-
ckoii denepanuu, B ToMm uncie Koncrurynuwo Poccuiickoit denepanvu, dhenepaib-
Hble KOHCTUTYLIMOHHBIE 3aKOHBI U (hefiepaibHbIC 3aKOHBI, a TAKXKE OOIIEIPU3HAHHBIE
IPUHLIUIIBI, HOPMBI MEKIYHAPOAHOTO IpaBa U MEXIAYHAapOJIHbIE AOroBopbl Poccuii-
ckoil denepannu; cOCOOHOCTH MPUHUMATH PELIEHUS M COBEPIIATH IOPUAMYECKUE
JNEUCTBUSA B TOYHOM COOTBETCTBHMM C 3aKOoHoOAATenbCTBOM Poccuiickon denepanuu;
CIIOCOOHOCTH MPUMEHSATh HOPMATHUBHBIE TIPABOBBIE aKThl, PEAIN30BbIBATH HOPMBI Ma-
TEPUATILHOTO U MPOLIECCYATBHOTO MpaBa B IPO(HECCUOHATIBHOM JEATENBHOCTH.
B pesynbraTe m3zydeHus aucuuiuiMHbl «['pakaaHckoe mpaBo» oOydaromuecs
JOJIKHBI:
® 3HaMb TEPMUHOJIOTMIO U OCHOBHBIEC IIOHSATHS, UCIIOJIB3YEMBIE B I'PaKIaH-
CKOM 3aKOHOJATEJIbCTBE; COBPEMEHHOE TI'PaKIaHCKOE 3aKOHOJATENbCTBO;
TEHJEHUUU PA3BUTHSA U U3MEHEHHsI IPAKIAHCKOTrO MpaBa U 3aKOHOAATEIb-
CTBa B YCJIOBUAX pepopMHUpOBaHUS OOIIECTBA;

® yMemb COOTHOCUTh HAUMEHOBAHUE T'PAXKAAHCKO-IIPABOBOW KOHCTPYKLUU C
€€ COJIEp’KaHMEM; aHAJIU3UPOBATh JEUCTBYIOIIEE I'PAKIAHCKOE 3aKOHOMAA-
TEJIbCTBO, HAYYHBIEC B3IJIAJbl; OPUEHTUPOBATHCS B MIOCTOSSHHO MEHSIOIIEM-
Csl 3aKOHOJIATEIIbCTBE U IIPUMEHAThH TOJIBKO UMEIOIINE IOPUIUIECKYIO CHITY
HOpPMBI IIpaBa, a TAaK)KE pa3pellaTh KOJUIM3UM, CBA3aHHBIC C U3MEHEHHEM
HOPM JICMCTBYIOIIETO 3aKOHOJATEIbCTBA; MPUHUMATh PELIEHUS U COBEP-
maTh IOPUAUYECKUE JEHCTBHUS B TOYHOM COOTBETCTBUU C MOJIOKEHHSIMHU
IPXKJAHCKOIO 3aKOHOAATENIbCTBA; HA OCHOBE IIOJIYYEHHBIX HABBIKOB
YCHEMIHO MPUMEHSATh HOPMbI MaTEPUAIBHOTO U MPOLECCYATBbHOTO NIPaBa;

® grademv MeTONaMu cOOpa HOPMATUBHON U (akThyecKol uHpopmanmu,
UMEIOIIEH 3HAYCHUE I PeaM3alli IPAaBOBBIX HOPM B COOTBETCTBYIO-
mux cepax npoecCUOHATBHON NEATEIBHOCTH, & TAKKE METOJAAMM aHa-
au3a cy/eOHON MPaKTUKU; HaBbIKAMU BBIOOpA MPUMEHSEMBIX HOPM I'paXK-
JAHCKOTO MpaBa, CIIOCOOO0B 3aIUTHI TPAKJIAHCKUX MPaB.

JIaHHBI KypC JIEKUMWA BBICTYNAET JMIIb OAHUM M3 HWCTOYHUKOB 3HAHUU O

rpaXaaHCKOM IIpaBe. I[J'I?I IMOJIHOTBI YCBOCHHA TCOPCTUUCCKOIo Marcprajia CTyACH-



TaM HACTOSATEIbHO PEKOMEHJyeTcsi oOpamiaThCsi K UCTOYHMKAM Y4eOHOW U CIelu-
albHOM HAy4YHOM JUTEPATyphl, K AEHCTBYIOIIEMY T'PAaKIaHCKOMY 3aKOHOAATEIbCTBY
U, MPEXKJE BCEro, OCHOBHOMY OTpacCiIeBOMY KOJIU(DUIIMPOBaHHOMY akTy — ['paxaaH-
ckoMmy Kojekcy Poccutickoit deneparun, a Takxke cCyaeO0HON MPaKTHUKE 10 BOIIPOCAM
MIPUMEHEHUSI HOPM IPAXKIaHCKOTO 3aKOHOJATEIIbCTBA.

CornameHusi, NpUHATHIE B Kypce JIeKIUii

JIns ynydmeHus: BOCIIPUATHSA MaTepuaia B JAHHOM Kypce JIEKIMMU HCIIOJIb3Y-

IOTCA IMTUKTOI'PAaMMBbI M CIICHHUAJIbHOC BBIACICHUC BAYKHOM I/IH(I)OpMaHI/II/I.



1 ITonsiTHE IrPaKAAHCKOIO MPaBa

1. Ilpeomem u memoo epaxcoancko2o npasa.
2. Ipunyunvl epaxcoancko2o npasa.

3. Ucmounuxu epasicoanckozo npasa.

1.1 IIpeameT U MeTO IPAKIAAHCKOIO NPaBa

Cornacao ct. 2 I'K PO, rpaxaaHCKuM 3aKOHOJATEIBCTBOM PETYIUPYIOTCA
UMYILECTBEHHBIE, JIMYHbIE HEUMYILIECTBEHHBIE M KOPIIOPATUBHBIE OTHOIIEHHUSI, OCHO-
BAaHHBIE HA PABEHCTBE, ABTOHOMHUHU BOJIM U HMYILECTBEHHON CaMOCTOATEIBLHOCTH
YYaCTHHUKOB.

[lonsiTe umywecmeennvix omHouleHuti HEPAa3PbIBHO CBA3AHO C MOHATHEM
MMYIIECTBA, MOJ KOTOPHIM B TPa)KJaHCKOM IpPaBE MOHUMAIOTCS HE TOJBKO BEIIH,
HaXOo4AIIMecs B COOCTBEHHOCTH WJIM IIOJB30BAHMH KAaKOTO-JIMOO JIMIIA, HO M TakK
Ha3bIBa€MbIe MpaBa TpeOoBaHMs (Hampumep, IpaBo TpeOOBaTh BO3BpaTa JI0jra, Ie-
peayu MpoJaHHON BEIU U T. 1.). IMyIieCTBeHHbIE OTHOIICHUSI HE €CTh CBSI3h MEXK-
Ty BEIIaMH WM CBSA3b KaKOTO-JIMOO JIMIIa ¥ Bely. BricTymas mpumMepoM OOIeCTBEH-
HBIX, COIMAIBLHBIX OTHOIICHWH, UMYIIECTBEHHBIC OTHOIICHUS MPEACTABISAIOT COOOM
OTHOIIIEHUSI, BOSHUKAIOIINE UCKIIOYUTEIHFHO MEXKTy CyOBEKTaMH 110 TTIOBOY UMYIIIe-
CTBa, U BCETJa CBA3AHBI INOO C HAXOXKICHUEM UMYIIECTBA Y ONIPENCIEHHOTO CyOheK-
Ta (OTHOIIEHHUS CTaTHUKH), JIMOO C MEPEXOoJ0M HMMYIIECTBEHHBIX OJar OT OJIHOTO
cyOBbeKTa K Ipyromy (OTHOIICHUS TUHAMUKH ).

OO6mieit yepToi BceX MMYIIECTBEHHBIX OTHOIICHHM SIBJISIETCS UX CTOMMOCTHOM
XapakTep, 100 OHM HEMOCPEJCTBEHHO CBSI3aHBI C 3aKOHOM CTOMMOCTH. OCHOBHas
94aCTh TAKUX OTHOIIEHUHN CKIIAJBIBAETCS B TOBAPHO-/ICHE)KHOM CETMEHTE, a MX 00BEK-
ThI, KaK MPaBWIO, 00Jadar0T KauecTBOM ToBapa. CyOBEeKThl TaHHOTO CETMEHTa JKO-
HOMHUKH O00JIaIalOT CTaTyCOM MpPEANpPUHUMATENSI U y4acTBYIOT B TaK Ha3bIBA€MbIX
NPEANPUHUMATENBCKUX OTHOUIEHUSX MOCPEICTBOM OCYIIECTBJICHUS MPEANpPUHUMA-
TEJIbCKOU JIESITEILbHOCTH — CaMOCTOSITEJIbHOM, OCYIIECTBIISIEMOl HAa CBOWM PUCK Jesi-
TEJTHLHOCTH, HAMPABIEHHON HA CHCTEMATHYECKOE MOJTyYeHNEe MPUOBLIN OT TMOJIh30Ba-
HUS WMYIIECTBOM, IMPOJAaKW TOBAPOB, BHITIOJIHEHHS] PA0OT WM OKa3aHHUS YCIyT.
JIuma, oCyIIeCTBISIONNE MPEANTPUHIMATENBCKYIO IEITEIbHOCTD, JOJIKHBI OBITH 3a-
PETUCTPUPOBAHBI B 3TOM Kau€CTBE B YCTAHOBJIEHHOM 3aKOHOM MOPSJIKE, €CITU UHOE

He npeaxycmoTpeHo 'K PO.



Crnenyetr UMETh B BUJly, UTO HE BCE UMYILIECTBEHHBIE OTHOILIEHUS PETYJINPYIOT-
Csl rpaKAaHCKUM ITpaBoM. HekoTopble u3 HUX MOTYT BXOAUTh B IPEIMET JPYTHX OT-
paciieil mpaBa (OrO1KETHOI0, HaJIOrOBOI0, aAMUHUCTPATUBHOTO). ['paxnanckum npa-
BOM MOTYT PETyJIMpPOBAThCS JIMIIb TAKUE HMYLIECTBEHHBIE OTHOILIECHHS, KOTOpHIE
OCHOBaHBbI Ha PaBEHCTBE, aBTOHOMUHU BOJIM M UMYIIECTBEHHOW CaMOCTOSTEIbHOCTU
YYaCTHUKOB 3TUX OTHOIIEHUH. K MMyIlecCTBEHHBIM OTHOIIIEHUSM, OCHOBAaHHBIM Ha
aJMUHHUCTPAaTUBHOM WJIM HMHOM BIACTHOM MOJYMHEHUU OFHOW CTOPOHBI APYTOM,
IPa)<1aHCKOE 3aKOHOAATENbCTBO HE IPUMEHSETCS, €CIIM MHOE HE MPEAYCMOTPEHO 3a-
KOHOM.

Jluunvie nHeumywecmeennvie omHoweHus, COCTABIAIOIINE IPEAMET IPaXaaH-
CKOTO TpaBa, KPOME TOTO, UTO HEPA3PBHIBHO CBSA3AHBI C JIMYHOCTHIO YUACTBYIOIIMX B
HUX JIMI, BO3HUKAIOT 10 MOBOJY TaK HA3bIBAEMbIX HEOTUYKIAEMbIX MpaB U CBOOO]
YesloBeKa U JIPYruX HeMaTepuasbHbIX Ojar: cBoOOAa MepenBIKEHuUs, BhIOOpa MecTa
npeObIBaHUS U KUTEIbCTBA, KU3Hb, 3J0POBLE, TOCTOMHCTBO JTUYHOCTHU, JETIOBAs pe-
nyTtanus, n300pakeHue rpaxaannHa u Jp. [IpumepHbIil nepeyeHb Takux HeMaTepu-
anpHBIX Oyar comepxutcs B cT. 150 I'paxxnanckoro koxaekca (I'K) P®. ITo obmemy
paBWJIy HEMaTepHalbHble OJiara 3aIMINAIOTCS T'PaXKIAHCKUM 3aKOHOAATEIbCTBOM,
€CJIM MHOE HE BBITEKACT M3 UX CYyIIECTBA. B MTUYHBIX HEUMYIIIECTBEHHBIX OTHOILICHU-
AX MPOSBIISAETCS UHIUBUAYATbHOCTh OTAETBHBIX (DU3HUECKUX, @ B HEKOTOPBIX Clyya-
AX U IOPUANYECKUX JIUIL (PeUb UIET O JIEJIOBOM penyTaluy IPUINIeCKOro JINIa), a-
€TCsI OLIEHKA UX HPAaBCTBEHHBIX U MHBIX COLIMAJIbHBIX KaYECTB.

Cpenu IMYHBIX HEMMYLIECTBEHHBIX OTHOLIEHUH BBIJEIAIOTCS TaKUe, KOTOpbIE
MUMEIOT HEPa3pbIBHYIO CBS3b C UMYILECTBEHHBIMU OTHOLIEHUSIMU. TakoBbIE IJIaBHBIM
0o0pa3oM BO3HHUKAIOT O MOBOJY PE3yIbTaTOB HMHTEIUIEKTYyaJIbHOM AESITETbHOCTU U
CpeaCcTB MHAMBUAYyanu3auu. Hanpumep, npu coznanuu nmpousBeneHus (00beKTa aB-
TOPCKOTr'O IpaBa) IrpakJaHuHy (aBTOPY MPOU3BEACHUM) NPUHAJIEKHUT MPaBO aBTOP-
CTBa, KOTOPOE HE MMEET CTOMMOCTHOTO XapakTepa U SIBISIETCS COCTaBISIOLUIUM CO-
JepXKaHUsl HEMMYILECTBEHHOT0 OTHOWIEHMs. OAHAKO C 3TUM HEHMYILECTBEHHBIM
OTHOILIEHUEM TECHO CBS3aHO MMYILECTBEHHOE OTHOILEHUE, B COJAEPKaHUE KOTOPOTO
BXOJUT, B YaCTHOCTH, BO3MOXHOCTb IOJIyYEHUsI ABTOPCKOIO BO3HATIPaXKICHUS JIH-
1IOM, CO3/aBIINM MTPOU3BEICHHUE.

Uro Kacaercs Kopnopamuenvix OmHOule Ui, TO 3T0 OTHOIICHUS, KOTOPbIE BO3-
HUKAIOT 10 MOBOJY YYacTHsl B KOPIOPATHUBHBIX OPTaHMU3AIMIX UM YIIPABICHUS UMHU.
K KopnopaTUBHBIM OpraHu3alMsIM OTHOCSTCS IOPUAMYECKUE JIMLA, YYPEAUTEIH

(Yy4yacTHMKH) KOTOPBIX 00JIaal0T MPaBOM y4acTus (Y4JIEHCTBA) B HUX U (GOPMUPYIOT



UX BBICHIMI OpraH (XO03sHCTBEHHbIE TOBApUILECTBA U OOIECTBA, KOONEPATUBBI, XO-
35ICTBEHHBIE IAPTHEPCTBA U JIp.).

OcobeHHocTH OOLIECTBEHHBIX OTHOLIEHUH, 00pa3yroluX NMpeAMET IpakKiaH-
CKOT'O MpaBa, HEMOCPEACTBEHHO BIIUAIOT HA Memoo TPa)kIaHCKO-IIPaBOBOIO PEryiu-
poBanus. [log mocnegHUM MOHUMAETCSI COBOKYITHOCTh MTPUEMOB, CPEICTB, CIIOCOOOB,
MOCPEACTBOM KOTOPBIX HOPMBI TPAXIaHCKOTO IMpaBa BO3ACHCTBYIOT Ha OOIIECTBEH-
HbIE€ OTHOWIEHUS. [ rpa)xaaHCKoro Ipasa KaK OTPaciM IIpaBa POAOBBIM METOJIOM
[IPaBOT0 PETYIMPOBAHUS SBIACTCSA IUCIO3UTUBHBIA MeTOA. CyThb IUCIIO3UTHUBHOCTH
3aKJIK0YAETCS B TOM, YTO YYAaCTHHUKHU I'PAKIAHCKHUX ITPAaBOOTHOLICHUHN B CHIIy yKasa-
HUSl 3aKOHAa MOTYT OTCTyHaTh OT KakKWUX-JTMOO YCTAHOBJIEHHBIX UM MpeIIUCaHUi,
bopMynupys coaepkaHue MPaBUII MOBEACHUS MO CBOEMY YCMOTPEHHIO.

PerynupoBanue rpaxaaHCKO-IIPaBOBBIX OTHOLIEHUN IPOUCXOAUT C YYETOM TO-
r0, 4TO, BO-TIEPBBIX, YYACTHUKU TAKUX OTHOLIEHUN IOPUAUYECKH PaBHBI, YTO O3HAYA-
€T OTCYTCTBUE MEXIYy HUMH CYOOPAMHALMOHHBIX CBsI3€l (OTCYTCTBYIOT OTHOILIEHUS
BJIACTU U MOAYMHEHMs). ['parkaaHCKO-IPaBOBOE PaBEHCTBO CYOBEKTOB O3HAYAeT pa-
BEHCTBO UX I'PaXXJIaHCKO-IIPABOBOI'0 CTaTyca HE3aBUCUMO OT (DYHKLIMH, KOTOpas BO3-
JIaraeTcsl Ha HUX B KOHKPETHOM ITPaBOOTHOLIEHUU. /[aHHAs XapaKTEpUCTHKA METOJA
IPaXKIAHCKO-IIPABOBOI'O PETryJIMPOBAHUSA SBIIIETCS OCHOBHOM, BBIPAKAET €r0 CYII-
HOCTb U IPOXOJUT YEPE3 BCE HHCTUTYTHI TPAXKIAHCKOTO IIPaBa.

Bo-BTOpBIX, MMEET MECTO AaBTOHOMHS BOJM YYACTHUKOB TI'Pa)XAaHCKO-
IPABOBBIX OTHOLIEHUH, T. €. JIMLO CIIOCOOHO CBOOOAHO (POPMYJIMPOBATH CBOIO BOJIO
[pU peau3alii CBOEH I'pa)IaHCKOM IPaBOCIOCOOHOCTU. ABTOHOMUSI BOJIM MOXKET
OBITh OIpaHUYEHA TOJIBKO B CIIydasiX, IPSIMO IPETYCMOTPEHHBIX 3aKOHOM.

B-TpeTbux, y4acTHUKHM TpakJaHCKHUX MPABOOTHOLICHUHN 00Jala0T UMYyIIe-
CTBEHHOM CaMOCTOSITENBHOCTBIO. VIMyllleCTBEHHAsT CaMOCTOSITEIbHOCTh Y4aCTHUKOB
IpernoiaraeT UMyIIECTBEHHYI0 000COOJIEHHOCTh YYaCTHUKOB M CAMOCTOSITEIbHOCTD
M0 MCTOJIb30BAaHUIO U PACHOPSIKEHUIO 000CO0JIEHHBIM MMYyIecTBOM. MmymiecTBen-
Hasi 000COOJIEHHOCTh YYaCTHMKOB TPaXkJIaHCKOTO 000poTa BbIpaXkaeTcs B MPUHAJ-
JIEKHOCTH UM MMYIIECTBA Ha MpaBe COOCTBEHHOCTH, MTPaBe X031 CTBEHHOTO BECHMUS
WINA IIPAaBe ONEPATUBHOIO YIpaBlIeHUs. B 3aBUCUMOCTH OT XapakTepa MpaBOCIOCO0-
HOCTH ¥ BUJIa BELIHOT'O IIpaBa Ha 000COOJIEHHOE UMYILECTBO CTEIIEHb CAMOCTOSITEb-
HOCTHU IO HMCIOJIb30BAHUIO M PACHIOPSIKEHUIO TAKUM HMYIIIECTBOM MOXET OBITh pa3-
anuHoi. Hambonee mupoka oOHa y TpakaaH, XO3SHCTBEHHBIX TOBAPHILECTB H
OOLIECTB; 3HAYUTENILHO OTPAHUYEHA — Y TOCYAAPCTBEHHBIX U MyHULMIIAIBHBIX MPE-
OPUATHNA, UMYILECTBO KOTOPBIX MPUHAJIEKUT Ha MpaBe cCOOCTBEHHOCTH PD, cyObek-

taM P® nnu MmyHUIIMNAIBHBIM 00pa30BaHUSIM.



10

Takum oOpa3om, 3Has ONpeIMeT U METOJ T'PaKJAHCKOIO MpaBa, MOXKHO chop-
MYJIMPOBaTh €ro ornpejaesieHue. B 00beKTUBHOM CMBICIIE 2paxiCcOaHcKoe Npago — 3TO
COBOKYIMHOCTh IPABOBBIX HOPM, PETYJIUPYIOIIUX HUMYIIECTBEHHbIE, TUYHbIE HEUMY-
IIECTBEHHBIE U KOPIIOPATUBHBIE OTHOIIEHUSI, OCHOBAaHHbIE HA PABEHCTBE, aBTOHOMUHU

BOJIH U HMYHICCTBCHHOI;'I CaMOCTOATCIBHOCTU UX YYACTHHUKOB.

1.2 IIpyHOHUIIBI TPAKIAHCKOTO MPaBa
[lox npunyunamu Tpakx1aHCKOro MNpaBa MOHMMAIOT OCHOBHBIE Hadajla IPaK-
JAHCKO-TIPABOBOTO PETYJIMPOBAHUS OOILIECTBEHHBIX OTHOILIECHUU, KOTOPBIE OMpese-
JSFOT CYIIHOCTh BCEM OTPACiv T'PAXKJIaHCKOTO MPaBa U UMEIOT B CUIIYy UX IPAaBOBOIO
3aKperuieHus 0011Ieo0s3aTeNIbHOE 3HAUCHHUE.
3HaueHUe MPUHIIUIIOB TPAXKAAHCKOTO TpaBa BBIPAXKAETCS TJIaBHBIM 00pa3oM
B TOM, YTO, BO-IIEPBBIX, OHU OTPAXKAOT CYIIIHOCTh IPaXIaHCKOr0 MpaBa Kak OTPaciH
npaBa. Bo-BTOphIX, Oyayuu MpUCYIIMMHU BCEM COBOKYIHOCTH T'Pa)IaHCKHUX IPaBO-
OTHOILLIEHUI M MPOHM3bIBASI BCE MHCTUTYTHI I'PAXKIAHCKOIO MpPaBa, OHU BBICTYIAOT
B KauecTBe cucremMooOpasymwouiero ¢akropa. U HakoHel, B-TpEeTbHX, OHU HMEIOT
00JIbIII0€ 3HAYEHUE JJI1 BOCTIOJHEHUS MPOOESIOB B IEMCTBYIONIEM 3aKOHOATENIbCTRE,
B YaCTHOCTU MpPHU MPUMEHEHHH AHAJIOTMM TpaBa. B o0uieM Buae MPUHLMIIBI TPax-
JAHCKOTO MpaBa NnoJryymiiv 3akpemnsenue B ¢T. 1 ['K PO:
® NPUHYUN PABEHCMBA NPABOBO20 DPEXHCUMA OJisl 8CeX CYOBEKMO8 2pariCcOau-
CK020 Npasa KOPPECHOHIUPYET HEMOCPEACTBEHHO METONY TIpa)KIaHCKO-
IIPaBOBOT'O PETyJINPOBAHUS;
® npuHyun 00OpocosecmMHOCMU O3HAYaeT, YTO MPU YCTAHOBJICHHUH, OCY-
HIECTBJICHUH, 3aIlUTE TPaXIAHCKUX IpaB M HCHOJHEHUH TIPa)xJaHCKUX
0053aHHOCTEN YYaCTHUKHU TPAXKITAHCKUX MPABOOTHOIICHUH TOJDKHBI JEH-
CTBOBaTh JOOPOCOBECTHO. 3aKOHOM HE JIOMYCKAETCs U3BJICUYCHHE MPEUMY-
IIECTB U3 CBOEI'0 HE3aKOHHOTO WJIK HEJOOPOCOBECTHOTO MOBE/ICHHUS;
®  NPUHYUN HENPUKOCHOBEHHOCMU COOCMEEHHOCMU OCHOBAH Ha KOHCTUTYIU-
OHHOM IIOJIO)KEHUU O TOM, YTO HUKTO HE MOKET OBITh JIUIIEH CBOETO UMY-
IIECTBA MHAYE€ KaK [0 PEIICHHUIO CYJa; NPUHYJIUTEIbHOE OTUYKICHUE
MMYIIECTBA JIJIS1 TOCYAAPCTBEHHBIX HYXJ MOXXET ObITh MPOU3BEACHO TOJb-
KO IIPU YCJIIOBUU NPEABAPUTEIBLHOIO U PABHOLIEHHOTO BO3MELIEHUS,
® npunyun c60600bl 002060pa PACKPBIBACTCS 4Yepe3 IMPEIOCTABICHHYIO
CyOBEKTaM TpaKJaHCKOIO0 000pOTa IOPUIUYECKYI0O BO3MOKHOCTH CBOOO/I-
HOTO BbIOOpa KOHTpAreHTa JUIsl 3aKIOYEHHUsl JI0TOBOpa, KaK MPEAyCMOT-

PE€HHOIo, TaK U HC MPCAYCMOTPCHHOT'O 3aKOHOM (I/IHLIMI/I IMPpaBOBBIMH aK-
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TaMHM), YCIOBUSI KOTOPOTO OMPEICIISIOTCS 10 YCMOTPEHHIO CTOpOoH. OTHAKO
JAHHBIN TIPUHIIUIT HE CJIEAYET MOHUMATh YIIPOIIEHHO, KaK MOJIHYI0 HE3aBU-
CUMOCTh OT mpeanucanui 3akoHojarenbcTBa. B 'K P®, mHbIX 3akoHax
OTIpe/ieJICHbl OCHOBHBIE (DOPMBI JIOTOBOPHBIX CBSI3€H, YCTAHOBJICHBI OMpeE-
JICTICHHBIC 3alpeThl MPOTUB BO3MOXKHBIX 3JI0ymoTpedienuii. Hampumep,
MPUHITUIT CBOOOIBI IOTOBOpPA OTPAHUYMBACTCS 3aKOHOJATEIHLHO YCTAHOB-
JICHHBIMH CITy4asiMUd 3aKIIOUYEHHUS JIOTOBOpa B 00S3aTEILHOM TMOPSIIKE, K
KOTOPBIM, B YaCTHOCTH OTHOCHUTCS 3aKJIF0YeHHE MyOJIUYHOI0 J0roBOpa, 3a-
KJIFOYEHHE JIOTOBOPA C JIMIIOM, BBIMTPABIIMM TOPTH, 3aKJIHOUEHUE OCHOBHO-
ro JIOrOBOpa, 00S3aHHOCTD 3aKJIFOYEHUSI KOTOPOTO O0YCIIOBJIEHA 3aKJIH0Ye-
HUEM MpeIBapUTEILHOTO JoroBopa. OrpaHuyeHue MpaBa Ha ONpeJIeNICHUE
YCJIOBHM JOTOBOPA XAPAKTEPHO JIJIA IOTOBOPA MPUCOCAUHEHHUS;

NPUHYUN HEeOONYCMUMOCHU NPOU3BOTILHO20 BMEULAmMeNIbCmea 8 YACMHble
0esia CBOJIUTCSI K TOMY, YTO OpPTraHbl FTOCY/IapCTBEHHOI BJIACTU U MECTHOIO
CaMOYTIpaBJIEHHUs, a TaK)Ke JIFOObIe WHBIE JINIAa HE BIPABE BMEIIMBATHCS B
YacTHBIE JieJa CYObEKTOB TPaXKJAHCKOTO IpaBa, €CIM OHU OCYIIECTBIISIOT
CBOIO JIEATEIbHOCTh B COOTBETCTBUM C TPEOOBAHUSIMU 3aKOHOJATEIIHCTBA;
B TE€X K€ CIIy4asiX, KOrJa 4YaCTHbIE MHTEPECHl BCTYMAIOT B IPOTUBOPEUHUE C
MyOJUYHBIME MHTEPECAMH, TPAKITAHCKOE 3aKOHOJATEIHCTBO JIOMYCKAET
BMEIIATEJILCTBO B YACTHBIE JIE€JIa TPAXKJIaH U OPraHu3alum;

NPUHYUN OECnpensmcmeeHHo20 0CYWeCmaIeHus paicOancKux npas o3Ha-
9aeT, 4TO CyOBEKThI TPAXKIAHCKOTO MpaBa MOTYT COBEPIIATh JIOOBIC JTEH-
CTBUSI, HE 3aIPEIICHHBIE 3aKOHOM;

NPUHYUN C80O0OHO20 Nepemeujeruss moeapos, YCiye, QUHAHCO8bIX CpedCcms
Ha meppumopuu P® o3Hayaet, 4To cyObekThl PD 1 vHbBIC JIHIIa HE BIIpaBe
yCTaHABJIMBaTh KakWe-IMOO MpaBuiia, MPENATCTBYIONIME CBOOOTHOMY TIie-
PEMEIIICHHIO TOBAPOB, YCIYT, (PMHAHCOBBIX CPEJICTB B €JMHOM SKOHOMUYE-
ckoM npocTtpaHcTBe P®D; naHHbIE OTpaHUYEHUS] MOTYT BBOIAUTHCS TOJIBKO
(benepalbHBIMI 3aKOHAMH M TOJBKO B TOM CJIy4ae, €Clid 3TO HEOOXOIUMO
st o0ecredeHus: Oe30MacHOCTH, 3aIUThl KU3HH W 370POBbS JIOJNCH,
OXPaHbl IPUPOJIBI U KYJIBTYPHBIX [IEHHOCTEH;

NPUHYUN 80CCMAHOBNICHUS HAPYULEHHbIX NPAE BBIPAXKAETCA B MPUMECHEHUN
MEp MMYIIECTBEHHOI'O XapakTepa, MPEexe BCEro B O0S3aHHOCTH BO3MeE-
CTUTh TNPUYMHEHHBIC YOBITKM W YIUIATUTh HEYCTOWKY; KPOME 3THX MeEp

HMYIICCTBEHHOT'O BOBHCﬁCTBHH HCIIOJB3YIOTCA U TAKHMEC MCPEBI, KaK IIpU3Ha-
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HUE TpaBa, NPU3HAHUE CIEJIKU HEJCHCTBUTEIBHOM, UCIOIHEHUE OOs3aH-
HOCTH B HAType U JIp.;
® npuHyun cyoeOHOU 3auumsl HAPYUWEHHO20 Npasa Pealln3yeTcs: myTeM 00-

panieHus B CyJibl OOIIeil FOPUCAUKIINU, apOUTPaKHBIE U TPETEUCKUE CYIbI.

1.3 UcTOYHMKH IPaKIAHCKOrO0 MpPaBa

[Mon ucmounuxamu epasxcoancko2o npasa MOHUMAIOT BHEIIHUE (HOPMBI BbIpa-
AKEHUSI TPAXKIAHCKO-NPABOBBIX HOPM. (OCHOBHBIMM HMCTOYHUKAMHU TPAKIAHCKOTO
npaBa MPU3HAIOTCA MPAXAAHCKOE 3aKOHOAATEIBCTBO U MPABOBOM 0OBIYAil.

B cootBercTBHM C 1. 2 cT. 3 'K P® rpaxkaanckoe 3aKOHOAATEIbCTBO COCTOUT
3 ['K P® u npuHATHIX B COOTBETCTBUU C HUM (eAepalibHbIX 3aKOHOB, PEryJIUpPYIO-
IMX TrpaxaaHCkue oTHoueHud. ClenoBaTelbHO, HUKAKUE JIPYTHE HOPMATHBHBIE
YCTAHOBJICHMSI B COCTaB TPAXKIAHCKOTO 3aKOHOAATENbCTBA HE BKJIIOYAIOTCH.
B naHHOM cilyyae NMOHATHE «TPAXKITAHCKOE 3aKOHOAATEIBbCTBO» HMCIIOIB3YETCS B y3-
KOM CMBbICJE. B IIMPOKOM K€ CMBICIE IPa)KJaHCKOE 3aKOHOAATEIbCTBO OXBATHIBACT
HE TOJIbKO 3aKOHOJATENIbHbIE, HO U WHbIE (II0/I3aKOHHbIE) HOPMATHUBHBIE AKTHI, CO-
Jep>Kaliue HOPMbI Ipa)kAaHCKOro rnpasa — ykasbl [Ipesunenra PO, nocraHoBieHus
[IpaBuTENBCTBA, BEAOMCTBEHHBIE AKTHI.

HopwMmbl rpaxkaanckoro mpasa, coaepxaiuecs: B Apyrux, nomumo 'K P®D, 3a-
KOHAaX, JIOJDKHBI COOTBETCTBOBATH [ paxaaHckoMy Kozekcy. B cBOKO ouepenb HOpMBI
ITIOJ3aKOHHBIX AKTOB HE OJLKHBI MPOTUBOpeunTh Kak ['K P®, Tak u npyrum 3aKkoHam.
'K P® cymectBeHHO oOrpaHuyuBaeT cdepy HOPMATHUBHOM AESITEIbHOCTH MUHH-
CTEPCTB U ApYyrux (eaepaibHbIX OPraHOB MCIOJHUTEIBLHON BIIACTH, MIPEAyCcMaTpH-
Basl, YTO OHU MOTYT M3/1aBaTh aKThl, COJIEPHKALIME HOPMBbI I'PAKIAHCKOTO MpaBa JIHIIb
B Cllydasix U B mpeneinax, npeaycmMoTpeHHsix 'K PO, npyrumu 3akoHaMy U MHBIMHU
MIPAaBOBBIMH AKTAMMU.

[To obmemy mpaBmily akThl TPa)KIaHCKOTO 3aKOHOJATENbCTBA HE MMEIOT 00-
PaTHOM CHUJIbI M MPUMEHSIOTCS K OTHOLIEHUSIM, BO3HHUKIIKAM IIOCJE BBEJICHUS HX B
nevictue. ICKIIOYEHNS U3 ATOTO TPAaBUIa MOTYT OBITh MPETyCMOTPEHBI B CAMOM 3a-
KOHE (B Ka4ecTBE NMpHUMepa MOXKHO ykazaTh CT. 11 @3 PO «O BBejeHUU B JeHCTBUE
yactu nepBou ['paxmanckoro koxekca Poccuiickon denepanuun», pacnpoCTpaHUB-
meit neiictBue cT. 234 I'K PO (mpuobperarenbHas 1aBHOCTh) U Ha OTHOIIICHHMS, BO3-
Hukmme 10 Berymienus: ['K PO B cuiy).

YuuThIBasi, 4TO MHOTHE TPAXJAHCKUE MPABOOTHOLICHUS HOCAT JUIAIIMKCA Xa-
pakTep (KWIMIIHBbIE, aBTOPCKHUE, MPABOOTHOUIEHUS W3 BO3MELIECHUS Bpelna u Jp.),
B [IEPUOJ UX CYIIECTBOBAHUS MOYKET CMEHUTHCS HECKOJIBKO 3aKOHOB, X PETryJIHpY-
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IOIIMX; B PAMKaX JAHHBIX MPABOOTHOLICHUI MOTYT MPEKPAIIAThCS U BO3HUKATh HO-
Bbl€ CYObEKTUBHBIE MTpaBa 1 00A3aHHOCTH. B yKa3aHHBIX clydasX akT rpakJIaHCKOro
3aKOHOJIATEIbCTBA MPUMEHSETCS JIMIIb K TeM IpaBaM U OOSI3aHHOCTSM, KOTOpPBIE
BO3HMKJIM ITOCJIE BBEJICHHS TAKOrO aKkTa B AeiicTBHe. Ecnu mocne 3akiroueHust J0ro-
BOpA MPUHSAT 3aKOH, YCTAHABIMBAIOIMIUN 00s13aTENbHbBIE I CTOPOH MHBIE MpaBUa,
4YeM Te€, KOTOPbIE I€MCTBOBAJIM MPH 3aKJIFOUEHHH JOTOBOPA, YCIOBHS JOrOBOpPA yTpa-
YUBAIOT CHJIY JIMIIb B TOM CIIy4ae, KOTrJa B 3aKOHE YCTaHOBJIEHO, YTO €ro JECHCTBHUE
pacrpoCTpaHsAeTCs Ha OTHOLLICHHS], BOBHUKIINE U3 PAHEE 3aKIHOYEHHOIO IOrOBOPA.

CornacHo Konctutynuu P®, rpaxxnaHckoe 3aKOHONATEIBCTBO HAXOIMUTCS B
UCKIIFOUUTEIBHOM BeJleHHH PD. DTO 3HAYMUT, YTO IpaKJaHCKO-IIPABOBbIE HOPMATHB-
HBIE aKThI JEUCTBYIOT Ha Bcen Tepputopun PO, eciin TOapKO Oprad, U31aBIIMU TaKOU
aKT, HE OTPaHUYMII TEPPUTOPHUIO €ro ACHCTBUsI. AHAIOTMYHBIM O0pa3oM JIEHCTBYET
IPaKJaHCKOE 3aKOHOAATENBCTBO U MO KPYTY JIML, PACIPOCTPAHSS CBOE ACHCTBUE Ha
BCEX JIML, HAXOAMXCS Ha Tepputopun PO, eciau nHOE HE TPELyCMOTPEHO B CaMOM
akte. Tak, B 3akoHe «O 3amuTe mnpaB NoTpedUTeNe» MpeaycMOTPEHO, YTO OH pac-
IPOCTpaHseT CBOE ACHCTBUE JIMIIb HA TAKUX CYOBEKTOB T'PaXIaHCKOIO MpaBa, KOTO-
pbI€ OTHOCSITCS K TOTPEOUTENSAM U TPEIIPUHUMATEIISIM.

[Tpu HanMuMK TaKoro SIBIEHUA, KaKk MpoOen B MpaBe, rpakJaHCKOe 3aKOHOa-
TEJIbCTBO NPHUMEHSETCS MO aHaJOTWu. Paznmuuaror awnanocuro 3akoHa U aHano2uro
npaga. JIns TPUMEHEHUS aHAlo2UU 3aKOHA HEOOXOIUMBI CIEAYIOUIUE YCIOBHS:
1) uMeeT MecTO KOpPIOpaTHUBHOE, UMYILECTBEHHOE WM JIMYHOE HEUMYIECTBEHHOE
OTHOLIEHUE; 2) 3TO OTHOILEHHWE HE YPEryJupOBaHO HOPMOHM TIpa’kJaHCKOro MpaBa,
COrJIallleHWEeM CTOPOH WJIM oOblyaeMm; 3) MMeeTcs HOpMa MpaBa, peryJupyroas
CXOAHOE OOIIECTBEHHOE OTHOIIEHHUE; 4) TaHHasi HOpMa MpaBa HE MPOTHUBOPEUUT CY-
[IECTBY HEYPETYJIMPOBAHHOTO OOIECTBEHHOTO OTHOLIEHUS (pedyb HAET O Chyyasx,
KOI/la MMIIEPATUBHBIE HOPMBI, PETYJIUPYIOIIME CXOJHBIE OTHOILEHHUS, 3aBEIOMO
OrpaHUYMBAIOT PAaMKH COOTBETCTBYIOLIEH Mozenu. Hampumep, Kk JOroBopy MexIy
rpakJaHaMu, KOTOPbIM MPEAYCMOTpEeHa 00s3aHHOCTh OJJHOTO U3 HHUX MPEAOCTABUTH
NEHE)KHBIE CPEICTBA B3alIMbl IPYTOMY, HE MOTYT IPUMEHATHCS IO aHAJIIOTUU IIPaBU-
Jla O KPEAUTHOM JOTOBOpE, T. K. B cuiy 1. 1 ¢T. 819 I'K 01HOM M3 CTOPOH KpEeAUTHO-
ro J0roBOpa JOJKEH HEMPEMEHHO BBICTyNaTh OAHK WJIM WHAs KPEAWTHAs OpraHu3a-
us).

Jlis mpuUMEHeHUsl awano2uu npaséa HeoOXOIuMa COBOKYMHOCThH CIEAYIOLIUX
yCIIOBUM: 1) uMeeT MecTo KOpPHOpaTUBHOE, UMYILIECTBEHHOE WM JTUYHOE HEUMYIIe-
CTBEHHOE OTHOILIEHUE; 2) 3TO OTHOUIEHUE HE YPEryJIUPOBAHO HOPMOM IPaskJaHCKOIO

npaBa, COTJIAIIEHUEM CTOPOH WMJIM 00blYaeM; 3) OTCYTCTBYET HOpMa IpaBa, Peryiu-
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pyromiasi cXoJHble OTHOLIEHUs. B 3TOM ciyuyae mpaBa u 00S3aHHOCTH CTOPOH COOT-
BETCTBYIOILIETO OOLIECTBEHHOI'O OTHOIICHUS OMPEEISIOTCS UCXOs U3 OOIIUX Havyal
U CMbICJa TPAKIAHCKOIO 3aKOHOAATENIbCTBA, a TaKKe TpeOOBaHUU TOOPOCOBECTHO-
CTH, Pa3yMHOCTH UM crpaBeAiuBocTU. OOIIMe Hayana rpakJaHCKOro 3aKOHOJATEb-
CTBa, O KOTOPBIX UJET PeUb, TO MPUHIIUIBI TPAXKIAHCKOTO MpaBa, CHOPMYTUPOBaH-
Hele B cT. | ['K P®. OOmwmii ke CMBICI Tpa)IaHCKOTO 3aKOHOAATEIhCTBA BHITEKAET
M3 BCEH MAacChl rpakJIaHCKO-IIPABOBBIX HOPM, COJIEPKAIMUXCA B UCTOYHUKAX TPaxk-
naHckoro npasa. Uto kacaercs TpeOOBaHUI Pa3yMHOCTH, CIIPaBEJIMBOCTU U 100pO-
COBECTHOCTH, TO OHU HOCSIT OLIEHOYHBIN XapaKTep U 3aBUCAT OT KOHKPETHOW CUTya-
MU, B KOTOPOI NPUXOAUTCS MPUOEraTh K aHAJIOTUH MpaBa.

B uctopun pa3BuTHS TpaKIaHCKOIO 3aKOHOJATENIbCTBA aHAJIOTHS IpaBa HC-
MOJIb30BaNach KpaitHe penko. OAHO U3 HEMHOTHX HUCKJIIOUYEHHM — MPU3HAHUE CYIIIEe-
CTBOBAaHUS B TPAXKIAHCKOM IpaBe 00s3aTEIhCTB W3 CIACAHUS COIUATUCTHICCKOM
cooctBeHHocTu. CyTh Jiefia CBOJIMIIACH K CIIEAYIONMEMY: TPaKIaHUH Ha OJTHOM U3 Ke-
JIE3HOJOPOKHBIX CTAHIIUM MOJIYYMJI YBEeUbe, criacasi o COOCTBEHHOM MHUIIMATUBE OT
OTHA rocynapcTBeHHoe umyniecTBo. Cya OoTKazal B BO3MEIIEHUH HUMYIIECTBEHHOIO
Bpesa, cebliasch Ha To, uTo 3akoH (I'K 1922 r.) He npeaycmaTpuBaeT OTBETCTBEHHO-
CTH 3a BpeJd, KOTOPBIA MOTEPIIEBIIMKA ITOHEC, COBEPIIAS OMPEACIICHHBIC JEHUCTBUA.
Bepxosnsiii Cyn CCCP, B cBOIO ouepesip, yKa3all Ha TO, YTO TPaXKAaHUH JAEHCTBOBAI
B MHTEpECaxX OXpaHbl TOCYIapCTBEHHON COOCTBEHHOCTH, OXPAHITh M Oepedb KOTO-
pyIO SABISETCS JOJIOM KaXXIOro rpakgaHuHa B cooTBeTcTBUM ¢ KoHctutynuei.
B pesynbTaTe Ha xKele3Hyro AOpOry Oblia BO3JIOKEHA 00sS3aHHOCTh BO3MECTUTH IO-
TepresliemMy noHeceHHbI uM Bped. [1ozxke B 'K 1964 r. nosiBUiacy crarbsi, MOCBs-
IIEHHAs] OTBETCTBEHHOCTH 3a BpEJ, MPUUYUHEHHBIN BCIEACTBHUE CHAcaHUs COLUAIIU-
CTUYECKOT0 UMYIIIECTBA.

JIpyruM MCTOYHUKOM TPakIaHCKOTO TpaBa SIBISICTCA NPABO8OU 00bluall, TIOJ
KOTOPBIM TTOHUMAETCS CIIOKHBIIIEECS U IMUPOKO MPUMEHSIEMOE B KaKOH-1100 00Ja-
CTH MPEINPUHUMATENBCKON WM MHOU JeATEIbHOCTH, HE MPETyCMOTPEHHOE 3aKOHO-
JaTENIbCTBOM IPABUJIO TMOBEJEHHUS, HE3aBUCUMO OT TOrO, 3a(pUKCUPOBAHO JIM OHO
B KaKOM-JTH0O0 JoKyMmMeHTe. TakuMm oOpa3om, oObI4ail 00JialaeT CIECIYIOMUMHU TIPH-
3HAKaMU: TPEJICTABIISIET COOOM MPABUIIO MMOBEICHUS;, PACCUUTAH HA UCIIOJIb30BAHUE B
mo00i# cepe dermoBeueCKOr MeATeIbHOCTH (HAaMOHalbHbIE oObrdan — m. 1 cT. 19
I'K, mectabie 06b19anm — cT. 221 'K, o0bryan gemoBoro ob6opota — c1. 513 I'K); k Mo-
MEHTY HUCIOJIb30BaHUs (MMEETCS B BHUJAY KaK HCIOJIb30BAaHUE CAMUMHU CTOPOHAMHU
PaBOOTHOIICHUS], HAIPUMED, MPU 3aKIIOUYEHUU U UCIOJHEHUU JOTOBOPA, TaK U CY-

AOM — IIpHU PaspCliCHUHA cnopa) ABJIACTCA CIIOKHUBIONMMCA U INHUPOKO IIPUMCEHACMBIM



15

IPAaBUJIOM NOBEJECHUS; HE NMPEIYCMOTPEH B 3aKOHE WJIM UHOM IIPAaBOBOM aKTE€ U B TO
KE BpeMsl HE MTPOTUBOPEUYUT eMY; €ro GuKcaius B KaKOM-IM00 TOKYMEHTE He SIBJIS-
eTcsi 003aTENbHOM.

Hapsny ¢ HanMoHaJIbHBIMU 3aKOHAMU M UHBIMH IPABOBBIMU aKTaMH MUCTOYHU-
KaMM TPaXKIAHCKOTO MpaBa CIy)XKaT OOIeNpU3HAHHbIC TPUHILIUIIBI 1 HOPMBI MEX]TY-
HapOJHOIO IIPaBa, a TAK)Ke MEXAYHAPOIAHbIE AOTOBOPBI PD, KOTOpHIE SABIAIOTCA CO-
CTaBHOW YacThi0 mpaBoBod cuctemMbl PD. Cpeam MexIyHapOIHBIX aKTOB 0CO00€
MECTO 3aHUMAIOT KOHBEHUUU (MHOTOCTOPOHHHE JOTOBOPHI), UMEIOIIME MPSIMOE OT-
HOIIGHUE K PEryJupOBaHUIO TpakJAaHCKUX OTHoueHud (BeHckas KOHBEHLMS
0 IOrOBOPAX MEXKIYHApPOJHOW KYIUIU-TIpoAaxkH, [laprkckass KOHBEHLIMSI IO OXpaHe
MPOMBINIJIEHHONH cOOCTBEHHOCTH, JKeHEeBCKkHUEe BEKCellbHbIE KOHBEHIIMH U Ap.). Mex-
QyHapOAHbIE NOTOBOPbl P® mpUMEHSIOTCA K OTHOLIEHUSIM, BXOASIIMM B IPEIMET
IPaKIAHCKOI0 IIPaBa HEMOCPEACTBEHHO, KPOME CIIy4aeB, KOTJa U3 MEXKIYHAPOIHOTO
JOTOBOpa CIEAYeT, YTO JUIsl €ro MpUMEHEHUs TpeOyeTcs W3aHue BHYTPUTOCYyHap-
CTBEHHOTr0 akTa. [IpyuemM B COOTBETCTBMHU C 3aKOHOM, €CIIM MEXIYHAPOIAHBIM JOTO-
BOPOM MIPENYCMOTPEHBI UHBIE TPABUJIA, YEM TE€, KOTOPBIE YCTAHOBIJICHBI IPAKIaHCKUM
3aKOHOJIaTEIbCTBOM, IEUCTBYIOT MPABUIIA MEKIYHAPOIHOTO JI0rOBOPA.

HcTroyHnKaMy rpakIaHCKOrO MpaBa HE SBJLIIOTCS HOPMBI MOpajid U HPaB-
ctBeHHOCTU. OHaKO OyAy4H 3aKpEeIJICHHBIMU B COOTBETCTBYIOIIUX aKTaX, OHU MPH-
oOpeTaroT Cuily TpaBOBBIX ycTaHOBIIeHWM. [locTaHOBNeHMs mieHyMOB BepxoBHOTO
Cyna PO npu Bcell UX BaXXKHOCTH JJIsI TPABOIIPUMEHUTENBHON TPAKTUKHA HE OTHOCST-
Csl K UCTOYHMKAM TPa)KJIaHCKOTO IMpaBa. JTa BbICIIAs CyJeOHas MHCTAHIIMS BIIPaBE
JUIIb AaBaTh Pa3bsCHEHMs MO BompocaM cyneOHoM mpakTuku. He siBisercs ucTtou-
HUKOM TPaXJIaHCKOTO TpaBa U cyaeOHas npakTuka. Bmecre ¢ TeM, oHa oOecrieunBaet
€IMHOOOpa3HOE MOHMMAHME W TPUMEHEHHUE TPaKJAHCKOTO 3aKOHOJATENbCTBA CY-
neOHbIMHU opraHaMu. He SBIAIOTCS HICTOYHUKOM TPaXKIaHCKOTO MpaBa IUBUIMCTHYE-

CKas NOKTPUHA, MHANBUAYAJIbHBIC AKThI U AKThI JIOKAJIbHOI'O XapaKTepa.

1. Kakue OTHOILIEHUS COCTaBJISIIOT MpeaAMET I'paKJaHCKOro r[paBa?

Yro noHUMaeTcs noj NpeAnpUHUMATENIBCKON AESITEIbHOCTHIO?
3. HazoBuTe OCHOBHBIE YEPTHI METOJA IPAXIAHCKO-IIPABOBOIO PEryJINpPOBa-
HUSL.

4. Yro mpeacTaBisieT co00M rpaskIaHCKOE MPaBo?
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Yto moHUMAETCs 101 IPUHITUIIAMHU TPayKIaHCKOTO TTpaBa’?

YT0o MOHMMAETCS 10T MICTOYHHKOM TPaXkJTaHCKOTO TpaBa?

YTO BXOJHUT B CHCTEMY UCTOYHHUKOB TPaKTaHCKOTO TIpaBa?

N3 xakuX HOPMATUBHBIX aKTOB COCTOUT CHCTEMa TPaXKIAHCKOTO 3aKOHO 1a-
TeJIbCTBA?

Yro ciaenyeT NOHUMATh MO AEUCTBUEM I'PaKJAHCKOIO 3aKOHOIaTEIbCTBA?

. B xakmux ClIy4daiax rpaxJaHCKOC 3dKOHOJATCIbCTBO IPUMCHACTCA IIO aHa-

jorumn?
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2 I'paxknanckoe NPaBoOOTHOIIEHHE

1. Ilonsamue u 8u0bl 2pANCOAHCKUX NPABOOMHOUIEHUII.
2. OcHosanus 603HUKHOBEHUSL 2PANCOAHCKUX NPABOOMHOULEHULI.

3. Ocywecmenenue u 3auuma 2paxcoOaHCcKux npas.

2.1 IloHsiTHE ¥ BUIBI TPAKIAHCKUX NIPABOOTHOIIICHHUH

I'pasxcoanckoe npagoomnouieHue Kak BUJ IPABOBOTO OTHOIIEHUS €CTh OOIIe-
CTBEHHOE OTHOILIEHUE, YPEryIUPOBAaHHOE HOPMAMHU I'PaXKIaHCKOTO MpaBa, YYaCTHUKH
KOTOPOT'O BBICTYIAIOT MO OTHOIICHHUIO JIPYT K APYTY KaK HOCUTEIH CYObEKTHUBHBIX
npaB u ob0si3aHHOCTEH. [Ipu 3TOM peanm3arus CyObEeKTUBHBIX 00sI3aHHOCTEH oOecte-
YUBAETCS MEPaMU rOCYIapCTBEHHO-IIPUHYAUTEIBHOTO XapaKTepa.

['paxxianckoe MPaBOOTHOIIEHUE BCErAa SBISIETCS BOJIEBBIM, T. K. TPaKJaHE U
IOPUANYECKHUE JIMIa BCTYMAOT B MPABOBBIE CBSI3U MO CBOEMY YCMOTPEHHMIO, BhIpaxka-
I0T CBOIO BOJIIO B MpOIECCe MPUOOpPETEHU TPAXAAHCKUX MpaB U o0si3aHHOCTEH. J1ist
IPaKJAHCKOTO MPABOOTHOIIEHUSI XapaKTEPHO HOPUIMYECKOE PABEHCTBO CTOPOH, UTO
MpeaonpenesieTcsl MPEAMETOM U METOJIOM I'PakJIaHCKO-IIPABOBOTO PETyIUPOBAHUS.
KOpunnyeckoe paBeHCTBO CYOBEKTOB HE JOMYCKAET MOAYMHEHHE OJHOTO CyOBEeKTa
npyromy. BaxkHo UMeTh B BUJly, YTO IOPUIMYECKOE PABEHCTBO HE O3HAYAET PABEH-
CTBa CYOBEKTHUBHBIX TPAKIAHCKHUX IMPAB YYACTHUKOB TPAKITAHCKUX IMPABOOTHOIIIE-
HUM, a MPEeaIoyaraeT paBEeHCTBO BO3MOXKHOCTEW WX BO3HUKHOBEHUS, U3MEHEHWS,
IpeKpalleHus], a TAKK€ OTBETCTBEHHOCTH 32 HapyIlIEHHUE.

['paxxgaHcKkoe MPaBOOTHOILIEHHWE — CJOKHOE MPAaBOBOE SIBJICHUE, HMEIOLIEE
CBOIO CTPYKTYpPY, JIEMEHTAMU KOTOPOU BBICTYNAIOT CIMOPOHbL NPABOOMHOUIEHUSL, €20
cooepocanue u 0bvekm. Besikoe TpakaaHCKOE TPABOOTHOIICHHE UMEET JIBE CHOPO-
Hbl — YIPABOMOYEHHYIO U 00s3aHHyI0. Kak Ha ynmpaBOMOYEHHOMW, Tak M Ha 00s3aH-
HOM CTOpPOHE MOTYT BBICTYNATh JIOObIE CYOBEKThl TPAXKJAHCKOIO MpaBa: rpaxkiaHe
P®, unoctpanHbie rpaxaaHe, Juia 0€3 rpaxaaHCcTBa, POCCUWCKUE U MHOCTPAHHBIE
ropuanueckue nuna, Poccutickas ®enepanus, cyobextsl PO, myHuIunanibabie oopa-
3oBaHus. [Ipu 3TOM HEOOXOIUMO YUUTHIBAThH, YTO HA JIFOOOW M3 CTOPOH MPaBOOTHO-
IIIEHUST MOKET BBICTYIIATh KaK OJTHO JIUIIO (OJIMH YYaCTHUK, OANH CyOBEKT), TaK U He-
CKOJIBKO JIHUII.

Cooeporcanue TPaXKTAHCKOTO TPABOOTHONIICHUS COCTABISIOT CyOBEKTHBHBIC
npaBa U CyObEKTUBHBIE O0SA3aHHOCTH €r0 CTOPOH (CYOBEKTHUBHBIE B TOM CMBICIIE, YTO

OHM MPUHAJJIEKAT KOHKPETHOMY CcyObekTy). [loa cyowvexmusnviv npagom noHUMaroT
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MEpPY BO3MOKHOTO TIOBEJICHUS YIIPAaBOMOYCHHOIO JIMIIA. JTa Mepa IOPUANIECKH MO-
KET BBIpaXKaTh, BO-TIEPBBIX, MPABOBYID BO3MOXKHOCTH COBEPIICHUS OIPEICTICHHBIX
JACHCTBUI CaMHM YIPAaBOMOYEHHBIM JIMIIOM (TakK, COOCTBEHHUK BIPAaBE CBOUM HMY-
IIECTBOM BIIAJIETh, TIOJB30BATHCS U PACIOPSIKATHCS) M, BO-BTOPHIX, NIPABOBYIO BO3-
MOXHOCTh TpeOOBaHUS YIMPABOMOYECHHBIM JIUIIOM OT JPYTOro JIHIAa COBEPIICHUS
OTIPEIIETICHHOTO JEUCTBUS WM BO3JEPKaHUS OT TaKOBOTO (TaK, MOKYIATENb BIIPaBE
TpeboBaTh OT MPOJABIIA TMepelayl KYIJICHHON BEIW; apeH0aTellb BIpaBe TpeOo-
BaTh yIUIAThI ApEHIHBIX TUTATEXKEH 3a MmepeaHHoe B HaeM uMyIecTBo). [lox cyovex-
MUBHOU 0053aHHOCMbI0 TIOHUMAIOT MEPYy JTOJDKHOTO TOBEIACHHS 00S3aHHOTO JIUIIA.
OTa Mepa MOXKET COCTOATh B YCTaHOBJICHHUH IOPUANYECKON HEOOXOTUMOCTH COBEp-
IIICHUST OMPEJICTICHHOTO MOJOKUTEIBLHOTO ACUCTBUS (HAMpUMep, MOIPSAIUK JTOHKECH
BBITIOJIHUTHh OOYCIIOBJIEHHYIO JJOTOBOPOM TMOApsiAa padoTy; MpoAaBell JOJDKEH Iepe-
JaTh TOKYIATEII0 TOBAp) WM BO3JEPKAHUS OT COBEPIICHHS OMPEICICHHBIX EH-
CTBUH, KOTOPBIMH MOTYT OBITh HapyIIEHBI IIpaBa YIPABOMOYCHHOTO JIMIA (HAMPH-
MEp, HUKTO HE JOJDKCH COBEpINATh JACUCTBUSA, MPEMSITCTBYIONINE COOCTBCHHHKY
OCYIIIECTBIISITH CBOH ITPABOMOYHSI).

[Ton o6vexmom TPaKIAHCKOTO MPABOOTHOIICHHSI CJIEAyeT MOHUMAaTh TO, HA
9YTO OHO BO37CHCTBYeT. JIaHHBIN MOIX0M COOTBETCTBYET 0O0IIePuIocohCKOMy MOI-
X0y K TOHUMaHHIO 00BbEKTA, KOT/1a TAKOBOMY BCET/Ia MPOTUBOCTOUT CYOBEKT, HETIO-
CPEACTBEHHO OCYIIECTBIISAIOIINN HA HETO BO3AEHCTBHUE. [ pakIaHCKOE MTPaBOOTHOIIIE-
HUE MOJKET BO3JEHCTBOBATH TOJHKO Ha TOBEICHHE €ro CTOpOH. B cBOIO ouepenp,
MOBEJIEHNE CTOPOH MPABOOTHOIIICHHUS HAIIPABJICHO Ha Pa3HOTO poJia MaTepUaabHbIC U
HeMaTepualibHble OJiara (0ObEeKThI TPaKIAHCKUX TpaB). Tak, 00s3aTeNbCTBO KYILIHU-
MPOJIAXKHU TIPEATIoNaraeT HeoOXOIUMOCTh COBEPIIICHUS MPOJIABIIOM JICUCTBUS IO Tie-
penade ToBapa B COOCTBEHHOCTh mokymarensi. OObeKTOM TaKoro 00s3aTebCTBA BhI-
CTYIIaeT HETOCPEACTBEHHO Tepeaada Kak MOBEACHUE MPOoAaBIia — 00sI3aHHON CTOPO-
HbI. /[aHHOE NelicTBUE HAMPABICHO HA MaTepHaIbHOE OJ1aro — ToBap.

['paknaHckue MPaBOOTHOIIEHUS MOTYT OBITh KJIACCU(UITUPOBAHBI 10 Pa3JIny-
HBIM OCHOBaHUSIM:

® [0 XapakTepy COAEPKaHUS: KOPNnopamueuvie, UMyujeCmeeHnble U IuiHble

Heumyujecmeennvle npasoomuouteruss. KopnoparuBHble PaBOOTHOIICHUS
CBSI3aHBI C yYaCTHUEM B KOPIIOPATHBHBIX OPTaHU3AIMIX WIHM YIIPABICHUEM
uMu. VIMyIiecTBeHHbIE TTPAaBOOTHOIIEHUST BCETJA CBSI3aHBI JIMOO C HAXOXK-
JICHUEM HMMYIIECTBA y OMPENCICHHOTO JIUIA, JTUOO C MEePexo oM HMYIIe-
CTBa OT OJIHOTO JHUIIa K Apyromy. JInuHbIe HEMMYIIIECTBEHHBIE OTHOIICHUS

BCCra CBA3AaHbI C UCIIOJIb30BAHHEM HEMATCPHUAJIbHBIX Omnar. HpaKTI/I‘ICCKOC
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3HaYeHHUE TaKOTO JICJIEHUSI COCTOUT, B YaCTHOCTH, B TOM, YTO MPHU HapyIe-
HUM TIPaB, BBITEKAIONINX W3 WMYIIECTBEHHBIX MPABOOTHOIICHUH, K HAPY-
IIMTEJI0 MPUMEHSIOTCS CAaHKIIMM MMYIIECTBEHHOTO XapakTepa (Bo3Melle-
HUE YOBITKOB, yIUIaTa HEYCTOWKHW), TOTJAa KaK MpPH HAPYIICHHH HEUMY-
IIIECTBEHHBIX MPaB OOBIYHO MPUMEHSIOTCS HHBIC MEPhI MPABOOXPAHUTEITh-
HOTO XapakTepa (MpU3HAHHWE IMpaBa aBTOPCTBA 3a OIMPEACICHHBIM JIUIIOM,
OTIPOBEPIKEHHE MOPOYAITUX CBEICHHUM U JIP.);

M0 CBSI3U C YYaCTHHMKAMH: aOCOIOMHble U OMHOCUMENbHbIe NPABOOMHO-
wienus. AOCOIIOTHBIMU HAa3bIBAIOTCS TPABOOTHONICHUS, B KOTOPBIX JHUILY,
obnanaroneMy CyOBEeKTUBHBIM TPKIAHCKUM TPABOM, MPOTUBOCTOUT He-
OTIpeIeNICHHBIA KPYT OOS3aHHBIX JHIl (HampuMep, MPaBOOTHOLIECHUS COO-
CTBEHHOCTH). OTHOCHUTEIHHBIMU HAa3bIBAIOTCS TMPABOOTHOIICHHS, B KOTO-
PBIX YIPAaBOMOUYEHHOMY JIMITY MPOTHBOCTOUT CTPOTO OMPEAEIIEHHBIN KPyT
00sI3aHHBIX JIUI]; UX MOXET OBITh HECKOJILKO, HO OHU BCETJa TOYHO OIpe-
JeNeHbl (HampuMep, MPaBOOTHOIIEHUS, BOSHUKAIONINE U3 TOTO WM WHOTO
JI0OTOBOpA);

B 3aBHUCHUMOCTH OT OCOOEHHOCTEH OCYIIECTBICHUS: BelyHble U 00sA3ameib-
cmeeHHvle npasoomHuoulerus. BenHple TpaBOOTHOIICHUSI CBS3aHbBI C Ipa-
BOM Ha «TeJECHBIE» Bellu (IpaBO COOCTBEHHOCTH, OTHOILICHUS TIO BIaje-
HUIO ¥ TIOJIb30BAaHUI0 UMYIIECTBOM). OO0s3aTENhCTBEHHBIMU HA3BIBAOTCS
MIPABOOTHOIIEHUS, CBSA3aHHBIE C TIPABOM TPEeOOBAHUS OJHOTO JIHIA K JIPY-
romy (TIpaBOOTHOIICHHMS, BO3HUKAIOIINE W3 JOTOBOPOB, W3 MPUYHMHCHUS
BpeJia, HEOCHOBATENbHOTO oboramienus). [IpakTnyeckoe 3HadeHUE TaHHOMN
KJIaCCU(PHUKAIMU COCTOUT B TOM, YTO BEIIHBIE MpaBa peaju3yrTCsl HEMo-
CPEICTBEHHO YIPAaBOMOYEHHBIM JIMIIOM, TOTJIa KaK peau3alvs OTHOIIe-
HUI 00513aTEICTBEHHOTO XapaKkTepa BCer/a CBA3aHa C UCTIOJHEHHEM 00sI-
3aHHOCTEH JOIKHUKOM;

B 3aBHCHMOCTH OT CTPYKTYPBI: HPOCHIblE U CLONCHBIE NPABOOMHOULEHUSL.
[IpocThiMK HA3BIBAIOTCS MPABOOTHOIICHUS, B KOTOPHIX OJHOMY JIUIY TPHU-
HAJJISKUT TOJIBKO MIPABO, a IPYrOMY — TOJIBKO 00SI3aHHOCTH (HAaIpumep, u3
JIOTOBOpa KYIUTU-TIPOJIaYKU BO3HUKAIOT J[BA MPOCTHIX 0053aTEIhCTBECHHBIX
IPaBOOTHOIICHHSI, OJJHUM W3 KOTOPBIX SBIISETCS 00s3aTENBCTBO IO Tepe-
Jade ToBapa, re YNPaBOMOYCHHOMY JIMIY (TIOKYIATENI0) MPUHAIICKUT
npaBo TpeOoBaTh Mepeaaun ToBapa, a Ha 00si3aHHOM Jiulie (IIPOoaaBIIe) Jie-
KUT 00513aHHOCTH MepeaaTh 3TOT ToBap). CI0KHBIMU CUUTAIOTCS TTPABOOT-

HOIICHUA, B KOTOPBIX 00e CTOPOHBI OJJTHOBPECMCHHO 06J'IaI[aIOT " IIpaBaMu,
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1 00sI3aHHOCTSAMHU (HAIpUMep, U3 KOPIOPATUBHOTO JOTOBOPA BO3HUKAET
OJTHO OpPTaHM3AIMOHHOE TPABOOTHOIICHHE, KaXK[as M3 CTOPOH KOTOPOTO
(Y4aCTHHKU XO3SMCTBEHHOTO OOIIECTBA) HECET 00sI3aHHOCTh OCYIIECTRBIIC-
HUS KOPIIOPATHBHBIX TIPaB OMNpPEAENCHHBIM 00pa3oM M OJHOBPEMEHHO
HaJIeJIeHa MPaBOM TPeOOBaHMSI UCTIONHEHUS YKa3aHHOU 00S3aHHOCTH);

e 10 (QYHKIMOHAIHHO-LIETICBOMY MPHU3HAKY: pecyisimuenvie U OXPAHUMElb-
Hble npasoomuouteHusi. PeryasiTUBHBIMUA HAa3bIBAIOTCS MPABOOTHOILICHUS, B
IPaHMIIAX KOTOPBIX OCYIIECTBIISIETCS B3aUMHOE YIOBICTBOPEHUE HHTEPE-
COB MX YYaCTHHKOB (JIOTOBOP KYyIUTU-TIPOAaku). OXpaHUTEIbHBIMU Ha3bl-
BAIOTCSI TIPABOOTHOIICHUS, BO3HUKAIOIIUE B PE3yIbTaTe KOH(MINKTA U CITy-
)Kalyue CcouuaabHOW (OPMOHM YIOBIETBOPEHHUS OJHOTO M3 CTaJKHUBAIO-

MIMXCS UHTEPECOB (00s3aTeNIbCTBA U3 TPUUUHEHUS BpEia).

2.2 OcHOBaHNS BOBHUKHOBEHUS IPAXKIAHCKUX IPABOOTHOLICHU I

['paxknancko-npaBoOBbIE HOPMBI CaMU 10 ceOe HEe CO37al0T, He U3MEHSIOT U He
MPEeKPaLAlOT TPaXAaHCKUX NpaB U o0si3aHHOCTEN. J[J1s 3TOro HeoOX0IMMO HACTYM-
JIEHUE MPEAYCMOTPEHHBIX MPABOBBIMU HOPMaMU OOCTOSITENIbCTB, KOTOPhIE UMEHYIOT-
Csl FOPUAMYECKUMU (paKTaMH — KOHKPETHBIE )KU3HEHHbBIE OOCTOSITENICTBA, C KOTOPHI-
MU HOpPMBI TPa)KJAHCKOI'O IpaBa CBS3BIBAIOT HACTYIUICHUE, U3MEHEHHE U MpEeKpa-
LIEHUE TPAXKJAHCKOIO MPAaBOOTHOILIEHUA. Tak, Hanpumep, sl BOSHUKHOBEHUS Ipa-
BOOTHOIIIEHUSI TIO Tepefadye ToBapa HEOOXOAMMO 3aKIIOYEHHE JOTOoBOpa KYILIH-
MPOJaXKU; Ul OTKPBITUS HACIIEJCTBA HEOOX0IMMa CMEPTh HACIIEI0aTesl.

[IpumMepHbIi IepedeHb puandecKuX (HakToB cojaepxkutcs B cT. 8 'K PD: no-
rOBOp, CAEJIKA, pelIeHUs COOpaHUil B Clydasx, IPeayCMOTPEHHbBIX 3aKOHOM, aKT TOC-
yIapCTBEHHOI'O0 OpPTraHa M OpraHa MECTHOI'O0 CaMOYIpaBieHHs, CyJeOHOE pelIieHue,
NpUOOpEeTEeHNE UMYIIECTBA M0 OCHOBAHUAM, JOMYCKaeMbIM 3aKOHOM, CO3/JaHHUE TPO-
U3BEJICHUN HAyKH, JINTEPATypbl, HICKyCCTBA, U300PETEHNH U WHBIX PE3yJbTAaTOB MH-
TeJUIEKTYyaJIbHOM JesTeIbHOCTH, MPUYMHEHNUE Bpea, HEOCHOBATEIbHOE 00OTrallleHue,
WHBIE JCHCTBUS TPakJaH U IOPUINUYECKHX JINLI, COOBITHS.

B HekoTOphIX cilydasix Iyl HACTYIUICHHS] ONPENCIICHHBIX MPABOBBIX MOCIEN-
CTBUU OJHOTO IOPUIMYECKOTO (DaKTa HEJAOCTATOUHO, a TPEeOyeTCs] UX COBOKYITHOCTb.
Hanpumep, 11 BOSHUKHOBEHHUS MpaBa Ha U300peTeHrne He00X0 UMbl (haKT CO3IaHUS
n300peTeHus, moiaya 3asiBKM Ha Bblayy MaTeHTa M MpU3HAHHE U300pETEHHS B KOM-
METEHTHBIX OpraHax.

IOpuanueckue paxThl Kak 0OCTOSTENBCTBA pEATbHON JEHCTBUTENBHOCTH HE

CIeaAyEeT OTOXKIACCTBIIATL C HAMCPCHHUAMU COBCPIINUTL TC WM HHBIC ,Z[CﬁCTBPIH, PaBHO
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KaKk ¢ MOTUBaMHU COBEPIICHHS TAKOBBIX. BHYTpeHHsS BOJIA JUIA, HE TMOJyYHBINIAS
BHEIIHETO BHIPAKEHUS B JCHCTBHSIX, HE MOJICKHUT OIEHKE CO CTOPOHBI HOPM TIpaBa U
NOTOMY HOPUIUYECKUM (AKTOM HE SBISETCS. MOTHB TakKe HE SBISETCS IOpHAnYe-
ckuM (paktom. OTHAKO MPABUIIBHOE YCTAHOBJICHHE MOTHBA B 3HAYUTEIILHON CTETICHH
CIOCOOCTBYET BBISICHEHUIO peajlbHBIX B3aMMOOTHOIIEHHUI CTOPOH, IOMOTAeT B OIEH-
K€ JI0Ka3aTeNbCTB U KBAM(UKAIIMKA COOTBETCTBYIOIIMX IPABOOTHOIICHUH.

FOpuanueckue (akTbl NPUHATO NENIUTH Ha Oeticmeus u codvimus. B ocHOBY
TaKOTO JICJICHUS MOJIOKEH UCTOYHUK UX TPOUCcX0kaeHus. K pa3psiny nelicTBuil OTHO-
CST TO, YTO MIPOUCXOIUT IO BOJIE CYOBEKTa, a K pa3psay COOBITHI — TO, YTO TIPOUC-
XOJUT HE3aBUCHMO OT BOJH CyOBeKTa (POXKIEHUE U CMEPTh YEJIOBEKAa, CTUXHUIHBIC
SIBJICHHSI TIPUPOJIBI, BOGHHBIE ACUCTBUS U T. 11.). C MOMOOHBIMU FOPUINYECKHU 3HAYU-
MBIMU COOBITUSIMH CBSI3aHO, HAIIPUMEP, BOSHUKHOBEHHE HACJICICTBEHHBIX IPaB, Mpa-
BO Ha CTPaxOBOE BO3MEUICHHE, a TaK)Ke OCBOOOXKIEHUE MPEANPUHUMATENS OT UMY-
[IECTBEHHON OTBETCTBEHHOCTH 33 HApYIICHHE JOTOBOPHBIX 005S3aTEIbCTB.

JleicTBus Kak ropuandeckue (akThl MOAPA3ICIIIOTCS Ha npasomepHvle U He-
npagomepHtule. IlepBble COOTBETCTBYIOT TpeOOBAaHMS 3aKOHOJATEIhCTBA, BTOPHIC —
COBEpIIAIOTCS C HAPYIIEHUEM IPEANMUCAHUN 3aKOHA, MHBIX MPABOBBIX AKTOB, YCIIO-
BUI 10TOBOpa (MIPUYMHEHUE Bpea, HapyIICHUE IOTOBOPHBIX 0053aTeIbCTB, HEOCHO-
BaTeIbHOE 0OOTalleHue, 310ynoTpedIeHe MpaBoM U T. 11.). [IpaBomepHbie AeiicTBUs
CYILIECTBYIOT B BUJIE IOpUOUYECKUX NOCMYNKO8 U 1opududeckux akmos. FOpuouveckuti
ROCMYNOK TIOPOXKAAET TPaKIAHCKO-TIPABOBBIC MTOCIIEICTBUS HE3aBUCUMO, a HHOTIA U
BOTIPEKH HAMEPEHHUIO CyOBEKTa, COBEPIIMBIIETO MOCTYIMOK. Tak, JHII0, Halleiiee
BEIIIb, MIPH OMPEICICHHBIX 00CTOSTEIbCTBAX MOXET CTAaTh €€ COOCTBEHHHKOM, JaKe
€CJIM Y HEro U3HavaJbHO HE ObUIO TaKOTO HaMepeHwus. Jpyrum nmpuMepom opuanye-
CKOTO TOCTYIIKa CIYXXHUT CO3JaHHE MPOU3BEACHUS KaK OOBbEKTa aBTOPCKOTO IpaBa,
KOTOpPO€ CO3JAa€T MPABOBHIC IOCIEACTBUS Ja)K€ BOIPEKM HAMEPEHHUIO YeJIOBEKa,
HAIUCABIIETO PYKONHUCh, HE JKETAIOMIer0 OBITh aBTOPOM TAaKOTO TPOU3BEIACHHUS.
FOpuouueckue akmot, B OTINYNE OT IOPUAUYECKUX TOCTYIIKOB, TOPOKIAIOT COOTBET-
CTBYIOIIIME TTPABOBBIC MOCIEACTBHSI JIUIITH TOT/Ia, KOT/Ia COBEPIIEHBI CO CIICIIMATLHBIM
HaMEpeHHEM BBI3BaTh TaKHWe MOCeACTBUA. FOpuandeckue akThl MOApa3AesaoTCs Ha
2paxscoancko-npasosvle (CACIKU, UHBIC IOPUINYECKH 3HAYUMBIC JCHCTBUS CYOBEK-
TOB, HE 00JaAArONINe MPU3HAKAMU CHEJIOK, KOPIIOPATUBHBIE aKThl) U AOMUHUCMPA-
Mu8HO-npasosvle (aKThl TOCYAAPCTBEHHBIX OPTaHOB M OPraHOB MECTHOTO CaMo-
yIpaBJeHUs, MPEAYCMOTPEHHBIC 3aKOHOM M MHBIMHU TIPABOBBHIMHU aKTaMH B KadeCTBE
OCHOBaHUSI BOSHUKHOBEHHS TPAKIAHCKUX MTPABOOTHOIICHHH (HAIpuMep, BbIada Jiu-

LEH3UH, PETUCTPALIUS FOPUTUYECKUX TEUCTBUM, COOBITHIA, ITPaB).
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2.3 OcyiecTB/IeHHE U 3AIIATA IPAKIAHCKHUX NPAB

Jlnst ynOBIETBOPEHMS] KOHKPETHBIX WHTEPECOB JIMIIA HEAOCTATOYHO TOJIBKO
npuodpecTy cyObeKTUBHOE IpaBo. HeobXxoaumo ocyiecTBUTh 3TO MpaBo, T. €. Aei-
CTBOBaTh OIpeJeeHHbBIM o0pa3oM. 1100 ocywecmenenuem cyOvbeKmuHo20 epadic-
O0aHCKO20 Npaéa TIOHUMAETCS peau3alus YIpaBOMOYEHHBIM JIUIIOM T€X BO3MOKHO-
CTEH, KOTOpbIE COCTABIISIIOT COJCPKAHUE MPUHAMJICKAIIETO €My CYObEKTHBHOTO
rpaxaanckoro npasa. OTka3 JMla OT OCYIIECTBICHHS MTPUHAISKAIIET0 eMy IpaBa,
KaK MpaBuJjIo, HE BJIEYET MpeKpalleHus 3Toro npasa. OgHaKO UMEIOTCS UCKITIOUECHHUS.
Tak, HanpuMep, O0TKa3 OT HACJEACTBA BJIEYET 3a COOOM HEBO3MOKHOCTD JIMIIA HACJIe-
JI0BaTh JAHHOMY HAacJeIOAaTel0; MPOIIEHUE J10JIra UCKII0YaeT BO3ZMOXHOCTh BIIO-
CJIEICTBUU TPeOOBATh OT JOJDKHUKA HCIIOIHEHUS O0S3aHHOCTH U T. M. OCyIIECTBUTH
MPaBO MOXXHO COOCTBEHHBIMHU AKTUBHBIMU ACHCTBUSMH, HO MOXHO TEpelaTh CBOH
MOJIHOMOYHS TIO OCYIIECTBJICHUIO KOHKPETHOTO MpaBa JAPYroMy JIMILY — MPEICTaBH-
TEJ0, KOMUCCUOHEPY, areHTy.

B I'K P® 3akpernieHbl OCHOBHBIE MPUHIIMIBI OCYIECTBICHUS MpaB: 1) MpuH-
UM JAUCIO3UTUBHOCTH, T.€. cB0OOOJa BhIOOpa BapUAHTOB IMOBEJEHUS B 00bEMe
NPEIOCTABIECHHBIX ATUM IIPABOM BO3MOXXHOCTEM; 2) MPUHLMUII peaiu3aluu mpasa 1o
COOCTBEHHOMY YCMOTPEHHIO KaK B COOCTBEHHBIX MHTEpecax, Tak U B HHTEpecax Tpe-
TBUX JIUIl; 3) MPUHIAN HEAOMYCTUMOCTH 3J0ymoTpeOieHus mpaBoM. B gacTtHOCTH,
3aMpeIiaeTcss OCYIIECTBICHHE TPa)XIaHCKUX MpaB HCKIIOYHUTEIHLHO C HaMEpEHHEM
OPUYUHUTH BPENl APYroMy JHIy (B TOKTPUHE T'Pa)KTAHCKOTO IMpaBa Takas CUTyallUs
HA3bIBACTCS WUKAHA); COBEPILICHUE NEUCTBHI B 00XOJ 3aKOHA C MPOTUBOIPABHOM
LeJIbI0, NTHOE 3aBEJIOMO HEJ0OPOCOBECTHOE OCYLIECTBICHUE TPAXIAHCKUX MPaB; HC-
MOJIb30BAaHUE TPAXKIAHCKUX TIPAB B MEJIAX OTPAHUYCHHS] KOHKYPEHIINH; 3710yIoTpeo-
JeHHE JTOMHUHHUPYIOIMIMM TMookeHrneM. OOIIUM MOCIEACTBUEM 3J0yHOTPEeOICHHS
IpaXXTaHCKUMH IpaBaMH SIBISETCA OTKa3 CyAa B 3allUTEe MPUHAAJIEKAIIETO JIUILY
MpaBa MOJIHOCTHIO WJIM YACTUYHO, & TaK)KE€ MPUMEHEHHE WHBIX MEp, MPeTyCMOTPEH-
HBIX 3aKOHOM.

[Ipu3HaBas 3a CyObEKTaMH TPAKJAHCKUX IMPABOOTHOILIEHUN OIpEAesIeHHbIE
npaBa, rpaXkJIaHCKOE 3aKOHOAATENIbCTBO MPU3HAET 32 YIPAaBOMOUYEHHBIM JIMIIOM TaK-
’Ke TIPaBO Ha 3aIUTY, T. €. BO3MOXHOCTh MPUMEHEHHS YIPABOMOUYECHHBIM JIULIOM MEp
MIPaBOOXPAHUTEILHOTO XapaKTepa, UMEIOUINX LEIbI0 BOCCTAHOBUTH MpaBa, KOMIIEH-
CUPOBaTh HAPYIICHHBIM MHTEpPEC, MPecedh MPOTUBOIIPABHOE ACHCTBUE, MIPETSATCTBY-
IOIIEe OCYILECTBIICHUIO TMpaBa WM 00ecreyeHuIo npasomnopsaka. Bornpoc o mpaso-
BOM KBaIM(PUKALUK MPaBa Ha 3alIUTy OTHOCUTCS K pa3psily AUCKYCCHOHHBIX: OJHU

CUMTAIOT €r0 COCTABHOM YaCThH CaMOTO CY6’I>CKTI/IBHOFO ImpaBa, Apyruc paccmarpu-
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BalOT B KAYECTBE CAMOCTOSITEBHOTO CyOBEKTUBHOTO MpaBa, BO3HUKAIOUIETO Yy JIMIIA
JUIIb B MOMEHT HapyIICHUsS WM OCHapUBaHUs MIPUHAIJICKAILIETO eMy CYObEKTUBHO-
ro rpaxjaaHckoro mpasa. [IpenMeTroM 3amuThl SBISETCA HE TOJIBKO CyOBEKTHUBHOE
IpaXIaHCKOE MIPABO, HO M OXPaHsAEMbIE€ 3aKOHOM HHTEPECHL.

3ammuTa CyOBEKTHBHBIX TPAXKIAHCKUX MPAB U OXPAHSIEMBIX 3aKOHOM HHTEpE-
COB OCYIIECTBIIIETCSI B ompeneneHHON (opme. Dopma 3auumvl — 3TO KOMILIEKC
BHYTPEHHE COTJIACOBAHHBIX OPTaHU3AIMOHHBIX MEPONPHATHI TO 3aIIUTe CYOhEK-
TUBHBIX IPAaB M OXPAHAEMBIX 3aKOHOM HHTEPECOB. TpaJWLIMOHHO BBIIEISAIOT ABE
(GbopMBbl 3alUTHI: IOPUCAUKIIMOHHYI0O M HEIOPUCIUKIMOHHYIO. HOpucIuKIroHHas
(dbopma BKIItOUAET B ce0s 1€ATEIbHOCTh YIIOJIHOMOUYEHHBIX IOCYIapCTBOM OPraHOB 10
3aIUTe TPAKTAHCKUX MPaAB U OXPaHIEMBIX 3aKOHOM HHTepecoB. [1o obmemy mpasu-
7y B paMKaxX FOPUCAUKIIMOHHOW (POPMBI 3aIlIUTa TPAKTAHCKUX TIPAB U OXPAHIEMBIX
3aKOHOM WHTEPECOB OCYIIECTBISCTCS B CyAeOHOM MOpSAKE (Cymamu OOIIel ropuc-
TUKIIHA, apOUTPAKHBIMHU, TPETEUCKUMU Ccyaamu). W muIs B HCKITIOYUTENBHBIX CITY-
yasx Takas 3alluTa JIONYCKAeTCs B aJMUHHCTPATHBHOM MOpsSAKe (CM., Hamp.: M. 2
cT. 1248 T'K P®). [Ipu sTOM pelieHne, NpUHATOE B aJIMUHUCTPATUBHOM TOPSIJIKE,
B JTII00OM cllydae MOKET ObITh 00’KaJIOBaHO B CY/IE.

Heropucnukimonnas gopma (camo3ammra) OXBaThIBaeT JEUCTBUS CYOBEKTOB
0 3allUTe MPUHAJICKAIIUX UM MPaB, KOTOPbIE COBEPILAIOTCS UMU CaAMOCTOSATEIIBHO,
0e3 oOpalieHnsi B KOMIIETCHTHBIE OpPTaHbl (yAep>KaHUEe BEIU, OJHOCTOPOHHHUIA OTKA3
OT UCHOJIHEHHUS JI0TOBOPA, YAOBIETBOPEHUE COOCTBEHHBIX MHTEPECOB CAMOCTOSITEb-
HO WJIM 32 CYET TPEThUX JIMII C IEPEJIOKEHUEM 3aTPAT HA MPABOHAPYLIUTENS U T. I1.).
B03MOXHOCTb COBEpPILIEHUS JIMIIOM TAaKUX JECUCTBUN NPEAYCMATPUBACTCA 3aKOHOM
WJIM COTJIAIICHHEM CTOPOH, HO B JIIOOOM ClIy4ae OHH JIOJDKHBI OBITH COpa3MEpPHBIMU
MPaBOHAPYIICHUIO U MUHUMAIHHO HEOOXOIUMBIMU ISl TOCTUKEHUS TTOCTABICHHOM
1enu. B npotuBHOM ciydae oHu OyayT KBaM(PUITUPOBAHBI KaK CaMOYITPaBCTBO.

3ammra rpakIaHCKUX TPaB U OXPAHSIEMBIX 3aKOHOM WHTEPECOB MOXKET OBITh
OCYUIECTBJIEHA PAa3IUYHBIMU CHOCOOAMU, TIOJT KOTOPHIMU TOHUMAIOTCS 3aKperieH-
HbIE 3aKOHOM MaTe€pUaJIbHO-IIPABOBbIE MEPHI NMPUHYAUTEIBHOIO XapaKTepa, Mocpe-
CTBOM KOTOPBIX MPOU3BOJIUTCA 3alllMTa (BOCCTAHOBJIEHUE) HAPYILICHHBIX MIPaB U BO3-
AeiicTBre Ha mpaBoHapymuTens. I[IpuMepHbIl mepeyeHb TakuxX crocoOOB cojnep-
xutcst B cT. 12 I'K: mpu3HaHue mpaBa 3a KaKUM-TUOO JIMIIOM; BOCCTAHOBJICHUE TIO-
JI0’KEHUS, CYLIECTBOBABIIErO 0 HApYLIECHUs MpaBa; NpU3HAHUE OCHOPUMOU CHEIKHU
HEJICUCTBUTEIILHON; MPUMEHEHUE IIOCIECACTBUA HEICHUCTBUTEILHOCTA HUYTOKHOMU
CHEJKU; TPU3HAHUE HEAECHCTBUTENBHBIM aKTa FOCYIapCTBEHHOIO OpraHa Mju OopraHa

MCCTHOI'O CaMOYIIpaBJICHUA, IIPU3HAHHC HEJICHCTBUTEIILHBIM PCHICHHUA CO6paHI/IH;
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NPUCY’KJIEHUE K UCIIOJIHEHUIO 00sI3aHHOCTH B HAaType; BO3MEIIEHUE YOBITKOB; yIIaTa
HEYCTOWKH; KOMITEHCAIUSI MOPAJTLHOTO BPE/Ia; MPEKpalleHrne Uil U3MEHEHHE MPaBo-
OTHOIIICHUS, HEMPUMEHEHHE CYJOM aKTa TOCYAapCTBEHHOTO OpraHa WM OpraHa
MECTHOT'O CaMOYTPAaBIIECHUS; CaMO3aIlUTa MpaBa; UHBIE CIIOCOOBI, MPEIYCMOTPEHHBIC
3aKOHOM.

[To cBoeit mpupoie yKazaHHBIE CIIOCOOBI 3aIUTHI HEOJHOPOIHBI: OOJIBITMHCTBO
M3 HUX OTHOCSITCSI K MEPaM 3alllUThI U JIUITh HEKOTOPHIC — K MEPAM OTBETCTBEHHOCTH

(Bo3MeleHUE YOBITKOB, YIJIaTa HEYCTOMKH, KOMIIEHCAIUSI MOPAJILHOTO BpEaa).

1. Yro moHumaercs oA rpaKaAaHCKHUM HpaBOOTHOIHCHI/ICM?

HazoBute 316MEHThBI TPpAXKAAHCKOI'O IMPABOOTHOIIICHUS.

(98]

Yrto cocTaBisieT coaep:kaHue CyObeKTUBHOIO TpaBa U CYObEKTHUBHOU 005-
3aHHOCTHU?

Yro noHuMaeTcs noJ FOpUINIECKUM (PaKToOM?

Y10 BXOAUT B CUCTEMY IOPUIANYECKHUX (HAKTOB?

Haiite onpeznenenue popMe U cnocoOy 3alIUThI TPaKJAHCKUX IIPaB.

Briaenute Buabl GopM 3aIUTHI TPAXKTAHCKUX MPaB.

® Nk

Hepe‘-II/ICJII/ITe OCHOBHEBIE CITOCOOBI 3alIUTHI I'PAKIAAHCKUX IIPAB.
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3 I'paxaane Kak Cy0ObeKTHI IPAKIAAHCKOIO NMpaBa

1. Ilpasocnocobnocms epasicoanuna.

2. Heecnocobrnocms epasxcoanuna.

3. Oneka, noneuumenbcmeo, NAmMpOoHAIC.

4. Ilpusnanue ecpadxcoanuna 6e36eCmMHO OMCYMCMBYIOWUM U 00bsGIeHUe
2PAACOAHUHA YMEPULUM.

5. HUnousuoyanuzayus epaxrcoaHunua.

lIpeonpunumamenvcrkasn 0esmeibHOCIb 2PANCOAH.

3.1 IlpaBoCnOCOOHOCTH IpaKIAHUHA

Iloo npasocnocobnocmvio TpaXAaHUHA TOHUMAETCS CHOCOOHOCTH HMETh
rpaXXIaHCKHE TMpaBa M HECTU TPaKJaHCKUE OOS3aHHOCTH, T. €. BOZMOKHOCThH OBIThH
YYAaCTHUKOM PA3JIMYHBIX TPAXJAHCKUX MPaBOOTHOIIEHUNU. UTOOBI 3Ty BO3ZMOXHOCTb
OCYUIECTBUTh, HEOOXOJIMMBI OIpPEACIICHHbIE IOPUANYECKUE (DAKThI, C KOTOPHIMH 3a-
KOH CBSI3bIBAE€T BOZHMKHOBEHUE KOHKPETHOI'O CYOBEKTHUBHOIO IpaBa MU 00SI3aHHO-
ctu. Hanpumep, BO3MOXHOCTh NMPUOOPECTH BEIIb BXOJUT B COJIEP)KaHUE TpakIaH-
CKO# MpaBOCIOCOOHOCTH, HO YTOOBI 3TY BO3MOXKHOCTh OCYIIECTBUTH, HEOOXOIUMO
3aKJIFOYUTH TOTOBOP KYIUIM-TIPOIAXKH.

CopepxaHue TpaKIaHCKOW MPaBOCIOCOOHOCTH 00pa3yeT COBOKYIHOCTDH IMpaB
U 0053aHHOCTEH, KOTOpbIE MOTYT UMETh TpaxiaaHe. [IpumepHbIil mepeyeHb TaKux
npaB coaepxutcs B cT. 18 'K P®, npeaycmaTpuBaroniei, 4To rpaxaaHUH MOXKET
UMETh MMYIIECTBO Ha IMpaBe COOCTBEHHOCTH, HACIEAOBATh W 3aBELIaTh €ro; 3aHU-
MaThCs MPEIMPUHUMATEIHCKON 1 JTI000N WHOUM HE 3ampenieHHON 3aKOHOM JIeSTeIhb-
HOCTBIO; CO37aBaTh IOPUANYECKUE JIULA CAMOCTOSTEIBHO WK COBMECTHO C IPYTUMU
rpaXJaHaMy U IOPUINYECKUMU JTUIIAMU; COBEPIaTh JI00bIE HE TPOTUBOPEYAIINE 3a-
KOHY CJIEJIKM M y4acTBOBaTh B 00s3aTENbCTBAX; U30UPATh MECTO KUTEJIbCTBA; UMETh
npaBa aBTOPOB IMPOM3BEIICHUN HAyKH, JUTEPATypbl U UCKYCCTBA, M300pETEHUI U
UHBIX OXPaHSAEMbIX 3aKOHOM pE€3YyJIbTATOB MHTEJUIEKTYaJbHOM NEATEIBHOCTH; UMETh
VMHbIE UMYIIECTBEHHBIE U JIMYHBIE HEUMYIIECTBEHHBIC ITPABA.

Bo3MoxHOCTh MMETh IpaKIaHCKUE MpaBa IIUPOKa, HO He OesrpanuyHa. Tak,
MMETh UMYIIECTBO Ha MpaBe COOCTBEHHOCTH O3HAYAE€T BO3MOXHOCTh MMETh HE JIIO-
00e UMYIIECTBO, a TOJBKO TO, KOTOPOE HAXOAMUTCA B 00OPOTE WM OIPaHUYCHO B
o0opoTe (Mpy HAIWYUU Yy Tpa)xJAaHUHA CIEUUABLHOTO pa3peleHus). Bo3MoxHOCTh

3aHHUMATbCsA HpCHHpHHHMaTCHBCKOﬁ JACATCIBbHOCTBIO MOXKET OBITH OIrpaHHM4YCHa 3aKO0-
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HoMm. Hanpumep, B cuity 3aKkoHa (pU3MvecKue Jula He BIIPAaBE 3aHUMATHCS CTPAXOBOM
WM OAHKOBCKOM JESITEIbHOCTBIO.

3aK0H MpHU OMpEAeSIEHUN COJIEPXKAHUS MPABOCIIOCOOHOCTH TOBOPHUT TOJBKO O
npaBax. Bmecre ¢ TeM mpesmnonaraercs, YTo UX 00bEM YPAaBHOBEILIEH COOTBETCTBY-
IOLUM 00BeMOM 00SI3aHHOCTEH, a 3HAUUT, KOTJa 3aKOH MPEJ0CTaBIsET BO3MOKHOCTD
MMETh UMYIIECTBO Ha MpaBe COOCTBEHHOCTH, CUUTAETCS, YTO TPaXIaHUH CIOCOOEH
HECTH U O00A3aHHOCTH, KOTOPBIE CBSI3aHBI, B YaCTHOCTH, C COACPKAHUEM STOTO UMY-
IECTBA.

[TpaBoCIOCOOHOCTH TpaXkAaHMHA BO3HHKAET C MOMEHTa €ro poXKiaeHus (B co-
otBercTBUU ¢ D3 «OO0 OCHOBaxX OXpaHbI 3710pOBbs TpakaaH B Poccuiickoit denepa-
[IUU» MOMEHTOM POXKICHHsS peOeHKa SBISETCS MOMEHT OTHAEJCHHs IJIoJa OT opra-
HHU3Ma MaTepu IMOCPEACTBOM pOJOB), ACHCTBYET B TEUEHHE BCEM KU3HU U
npekpaimaercss co cMmeptbio (cormacHo IloctanoBnenuto IlpaButensctBa PO
«O0 ytBepxaennu [IpaBun ompeseneHuss MOMEHTa CMEPTH 4Y€JIOBEKa, B TOM YHUCIIE
KPUTEpPUEB U TPOLEAYPHl YCTAaHOBIICHUS CMEPTH 4esioBeka, [IpaBun mpekpaineHus
pPEaHUMALIMOHHBIX MEPONPUITHI U (GOPMBI TPOTOKOJIA YCTAHOBIEHUS CMEPTH YEJO-
BEKa» MOMEHTOM CMEPTH YEJIOBEKA SIBISETCA MOMEHT CMEPTH €TI0 MO3Ta WJIK MOMEHT
€ro OMOJIOrMYECKO CMEPTH).

['paknanckasi mpaBOCOCOOHOCTh MPU3HAETCS 3a BceMu rpakaaHamu. OHa ab-
COJIFOTHA B TOM CMBICJI€, YTO HE 3aBUCUT OT COCTOSIHUA 370POBbSI M BO3pAcTa Irpax-
nanuHa. HoBopoXkaeHHBIN, TyIIEBHOOOJBHON 00J1aal0T TPakJIaHCKOW MpaBOCIIO-
COOHOCTBIO B TOM K€ Mepe, YTO U B3POCIIbII 30POBBIN YEJIOBEK; APYroe Jej0, YyTo
OHM HE MOT'YT CaMOCTOSATEIBHO OCYIIECTBIISATh CBOU IIPaBa.

Bce rpaxxnane 061a1a0T paBHON MpaBOCOCOOHOCTHIO. OHAKO BO3MOKHOCTD
peanu3anuy OJHUX IIPaB CBA3aHA C MOMEHTOM POXKACHUSA, a IPYTHUX — C MOMEHTOM
JOCTHKEHHSI YeJIOBEKOM ONPEEICHHOTO Bo3pacta. Hampumep, BO3MOKHOCTH OBITH
3aBelllaTeNIeM CBsI3aHa C MOJHON JeecOCOOHOCThIO TPakIaHWHA; BO3MOKHOCTH OBIThH
YJIEHOM ITPOU3BOJICTBEHHOI'O KOOMNEPATUBA — C JTOCTHKEHUEM IpakIaHUHOM 16 Jier,
BKJIATYMKOM B OaHKE — C JOCTHXKEHUEM TpaxkaaHuHOM 14 set. PaBeHcTBO mpaBocIio-
COOHOCTH TpakJlaH He 03HAYaeT MaTeMAaTUYECKOE PaBEHCTBO, KOI/Ia CyMMa IpaB O/1-
HOTO CyOBEKTa paBHSIETCA CyMME IPaB Ipyroro cyobekTa. Takoe paBeHCTBO MPEAro-
Jaraet JIIIb PaBHYIO0 BO3MOXKHOCTh B MPUOOPETEHUH TPaXKTAHCKHUX MIPAB.

['paxknanckasi mpaBOCIOCOOHOCTh HEOTUYkJ1aeMa. ['pakjaHe He BIpaBe OTKa-
3aThCsl OT MPABOCIOCOOHOCTH WJIM OrpaHUu4MTh ee. ClesnKku, HampaBlieHHbIE Ha Orpa-
HUYEHHE TPaBOCIOCOOHOCTU, HUUTOXXHBI. BMECTE ¢ TeM 3aKOH JIOMyCKaeT orpaHuye-

HHUC HpaBOCHOCO6HOCTI/I B OTACJIBHBIX Cly4dasX. TaK, OTpaHHUYCHHC IIPaBOCIIO-
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COOHOCTH BO3MOKHO B KaU€CTBE HaKa3aHHUs 3a COBEPILEHHOE NpecTymieHue. B atom
cllydae rpakJaHUH IO MPUTOBOPY CyAA HE JIMIIAETCS IPABOCHOCOOHOCTH B IIEJIOM,
a JIMIIaeTcs TOJbKO BO3MOYKHOCTH PEAM30BaTh OTAENIbHBIE IIpaBa, HAIpUMeEp, 3aHU-
MaThCsl ONPEIECIICHHON AESITENbHOCThIO, 3aHUMAaTh ONPEJIEICHHbBIE JOKHOCTH, CBO-
007HO BBIOMPATH MECTO JKUTEIHCTBA U MPEObIBaHUS U T. I1. OrpaHUYeHNE MPABOCIIO-
COOHOCTH BO3MOXHO M TIPU OTCYTCTBHHM NPOTHBOIpPABHBIX JAeiicTBuil. Tak,
HaIpUMep, TOCYJapCTBEHHBIM CIY>KalllUM B CHIIy MPSMOTO yKa3aHUsl 3aKOHa 3arpe-
IIEHO 3aHMMATbCAd MNPEANPUHUMATENBCKON NeATenbHOCThI0. IIpeaycmarpuBas B
OIpEENIEHHBIX CIIydasX BO3MOKHOCTb OIPAaHMYEHUS TPAKIAHCKON MPaBOCIOCOOHO-
CTH, JEUCTBYIOIEE 3aKOHOAATEIBCTBO HE IMPENAYyCMAaTPUBAET CIY4aeB MOJIHOIO JIH-

HICHUS TPAKIAHUHA TPABOCIIOCOOHOCTH.

3.2 /leecnoCOOHOCTh I'PaKAAHUHA

[on epasrcoanckoii deecnocobnocmvio TOHUMAETCSI CIOCOOHOCTh TPaXKAaHUHA
CBOMMHU JEHCTBUSAMU MPUOOPETATh U OCYIIECTBISATh IPAKIAHCKHUE MpaBa, CO3/1aBaATh
Ut ce0sl TpakJaHCKHe OOA3aHHOCTH M HUCHONHATH ux. OOnanath JeecrnocoOHO-
CThIO — 3HAYUT UMETh CIOCOOHOCTH JIMYHO COBEPILNATH PA3IMYHBIC HOPUIAUYECKHE
JEUCTBUSA, a TaKKe OTBEYaTh 3a MPUYMHEHHBIH UMYIIECTBEHHBIN Bpe (AeIUKTOCIIO-
COOHOCTB).

['paxxnanckas neecmocoOHOCTh BO3HUKAET B MOJTHOM oOveMe ¢ 18 mer, T. e.
C JOCTH>KEHUEM COBEpUIEHHONETHS. J[0 HOCTHXKEHUSI YKa3aHHOTO BO3pacTa JEeecIio-
COOHOCTh B MOJIHOM 00bEME MOXET BO3HUKHYTh B JIByX ciiydasix. [lepBblil cBsizaH ¢
CUTYallMel, Korja rpaKJaHuH BCTYIMAaeT B Opak 0 JOCTHXKEHUsI OpauHOro BO3pacTa,
T. €. COBEpUICHHOJIETUs (Takas BO3MOXKHOCTh mpeaycmorpeHa cT. 13 CemelHOro Ko-
nexkca P®). B aroM ciyyae HECOBEPIICHHOJETHUI T'paKJaHUH CTAHOBUTCS IOJIHO-
CTBIO JIEECITIOCOOHBIM C MOMEHTa TOCYAapCTBEHHOW PErHCTpalid Opaka B opraHax
3AIC. TlpuoOpeTeHHas B pe3ysbTaTe 3aKII0YEHUsT Opaka J1eecrmocOOHOCTh COXpaHsi-
€TCsl B IMOJTHOM 00BEME U B CIydae pacTOpKeHHs Opaka mo moctixeHus 18 mer. Vc-
KIIFOUEHHE COCTAaBIIET Cllydail, Korja Opak MmpekpamiaeTcsl o0 OCHOBAaHUSM, Mpey-
CMOTpeHHBIM CeMeNHbIM KOoJeKcoM P®, n npusHaeTcs HEACUCTBUTENBHBIM. B aTOM
clly4yae CyJ MOXKET IPHUHSTh pelieHue 00 yTpaTe HECOBEPIIEHHOJETHUM CYIpPYroM
MOJTHOM JIEECTIOCOOHOCTH C MOMEHTA, ONIPEALIISIEMOTO CYIOM.

Btopoii ciydait mpuoOpeTeHusi TpakIaHWHOM JEECIOCOOHOCTH B IOJIHOM
o0beMe 110 JTOCTHKEHUS COBEPIICHHOJETHS CBS3aH C TAKUM IMPABOBBIM SIBICHHEM,
KaKk SMaHcunanus. HecoBepllleHHOJIETHHM, AOCTUTIIMKM Bo3pacta 16 jJeT, MOXkeT

OBITH OOBSBIICH 110 PEIICHUIO OpraHa OIICKH W IIOIICYHUTCIbLCTBA (C corjiacusa 3aKOH-
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HBIX TIPEJICTaBUTEINICH, a MPU OTCYTCTBUM UX COIJIACHS — MO PEHICHUIO CyJla) MOJIHO-
CTBIO JI€eCTIOCOOHBIM, €CIM OH padOTaeT Mo TPYAOBOMY JOTOBOPY, B TOM YHUCIHE IO
KOHTPAKTy, WM C COIJIACUS POJUTENICH, YCHIHOBUTEIECH, MONEYUTENEH 3aHUMAETCS
OPEANPUHUMATENIBCKON JEITENbHOCTHIO. 3AKOHHBIE MPEICTABUTEIN HE HECYT OTBET-
CTBEHHOCTH TI0 00513aTeIhbCTBAM SYMAaHCUITUPOBAHHOTO HECOBEPIIICHHOIETHETO.

['paxxgaHcKkoe 3aKOHOJATEIHCTBO PA3IMUYACT JBA BHJIa YACTUYHOM J1€E€CIIOCO0-
HOCTHU:

1) neecrnmocoOHOCTh HECOBEPIIEHHOJETHUX B BO3pacTe oT 6 10 14 et (coot-

BETCTBEHHO, HECOBEPILIEHHOJIETHHE JI0 6 JIET MOTHOCThIO HEAEECTIOCOOHBI);

2) JneecnocoOHOCTh HECOBEPIICHHOJMETHUX OT 14 10 18 ner.

Hecoepuiennosetnue 1o 14 ner umeror craryc manoneTHux. Caenku ot ux
MMEHHU MOTYT COBEpIIATh TOJIbKO MX 3aKOHHBIE MPEICTaBUTENN (POAUTENH, YCHIHO-
BUTEJIM OMEKYHbI). BMecTe ¢ TeM, B CUJTy OpsIMOTO YKa3aHHs 3aKOHA, HECOBEPILIEHHO-
netHue oT 6 10 14 et BIpaBe CaMOCTOATEIHLHO COBEPIIATh: MEIIKHE OBITOBBIC CHIEII-
Ku (1o OBITOBBIMU CIIEAYET MOHUMATh CIEJIKH, HAIPABJICHHbIE HA yJIOBIETBOPEHUE
OOBIYHBIX MOTPEOHOCTEN YesloBeKa: MPUOOPETEHNUE MPOIYKTOB MUTAHUs, TETpAJeH U
T. 1. [lo xapakrepy 3T COEIKH JOJKHBI COOTBETCTBOBATH BO3PACTy HECOBEPILIEHHO-
JeTHUX. Y CTaHABIMBAs, YTO ITH CACIIKH JOJKHBI OBITh MEJIKMMH, 3aKOH UMEET B BU-
Ny HE3HAUUTEIHHYI0 CTOUMOCTh MPHOOPETAEMBIX HECOBEPIICHHOJICTHUM BEIIEH H
JIPYTUX 3aTpar); CIEIKW, HAMPaBJICHHbIC HA 0€3BO3ME3IHOEC MOTYYEHUE BBITOJIBI, HE
TpeOyIolue HOTAPUAIBHOIO YAOCTOBEPEHUSI WM TOCYJapCTBEHHOM pErucTpaiuu;
CHEJNKHU IO PACHOPSHKEHUIO CPEACTBAMU, NPEAOCTABICHHBIMU 3aKOHHBIMHU IpEACTa-
BUTEJISIMU WK C COMIACHUS MOCIIEIHUX TPETHUM JIMLIOM ISl ONPEAEIEHHOMN LIEIH WU
TUTsI CBOOOJHOTO PACTIOPSIKECHHS.

NMy1iecTBEHHYIO0 OTBETCTBEHHOCTh MO CAEJIKAM MaJOJIETHEr0, B TOM YHUCIIE 110
CIEJKaM, COBEPIICHHBIM UM CAMOCTOSITEIIbHO, HECYT €ro 3aKOHHbIE MPEJICTABUTENH,
€CJIH HE IOKAXYT, YTO 0053aTeIbCTBO OBIJIO HAPYIIICHO HE TI0 UX BUHE.

HecoBepuienHosietHue B Bo3pacte oT 14 no 18 ner BopaBe caMOCTOATENBHO
COBEpLIaTh T'PAXKJAHCKO-TIPABOBBIE CHIEJIKHM C IHUCBMEHHOI'O COTJIACHS 3aKOHHBIX
npeAcTaBUTENIeH (poauTesei, YyChIHOBUTENEH, moneuynTeneit). be3 cormacusi 3akoH-
HBIX TPEACTABUTENICH JaHHAs KaTeropusi HECOBEPILICHHOJETHHX BIPaBE paclops-
KAThCS CBOMM 3apa0OTKOM, CTHIICHINEH U WHBIMHU JOXOJAMH; OCYIIECTBIISITh MpaBa
Ha CBOIO WMHTEIUICKTYaIbHYI0 COOCTBEHHOCTH; 3aKJIFOYAaTh JOTOBOP OAHKOBCKOTO
BKJIaJIa U PAaCHOpSKAThCS CYMMOM BKJIaJa; COBEpLIATh CIAEIKH, KOTOpPbIE BIIPABE Ca-

MOCTOATEIBbHO COBCPUIATH MAJIOJICTHHUEC B BO3PACTC OT 6 a0 14 ner. HCCOBCpIIICHHO-
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netHue oT 14 no 18 et caMoCTOsATEeNbHO HECYT UMYIIECTBEHHYIO OTBETCTBEHHOCTD
II0 CBOMM 00513aTEIbCTBAM.

[Ipu HaIMYKMKM TOCTATOYHBIX OCHOBAHUM CYJ IO XOJATAMCTBY 3aKOHHBIX IMPEI-
CTaBUTEJICU WJIM OpraHa OMEKH W MOMNEYUTEIbCTBA MOXKET OTPAaHUYMUTh WIHA JIMIIUTH
HECOBEPILIEHHOJIETHETO B Bo3pacTe OT 14 nmo 18 et mpaBa caMOCTOSITENILHO pacIio-
PSKATHCS CBOMIM 3apa00TKOM, CTUTICHIMEH WM WHBIMH JOXO0JIaMHU, 32 HCKIIOYCHUEM
CJIy4aeB, KOTJa TaKOW HECOBEPIIEHHOJETHUN MPUOOpeN AeeCOoCOOHOCTh B MOJTHOM
00beMe TI0O OCHOBAHUSIM, MPETyCMOTPEHHBIM 3aKOHOM.

3aKoH JOMyCKaeT cCiydau CyACOHOTO ocpanuuenusi 0eecnocoOHocmu COBEP-
IIEHHOJICTHUX TrpaxkaaH. [IepBbIii ciaydail CBA3aH C CUTYyallMel, KOrja IpakJAaHUH
MMEeT MPHUCTPACTHE K a3apTHBIM UTPaM, 3JI0YMOTPEOIIET CIUPTHHIMUA WM HAPKOTH-
YECKUMU BEIIECTBAMU M TEM CaMbIM CTaBUT CBOIO CEMBIO B TSKEIOE MaTEpPUATIBLHOE
nojoxkenue. Haja TakuMm rpakIaHMHOM YCTaHABIMBAETCA MONEUUTENbCcTBO. CoBep-
aTh TPAKIAHCKO-TIPABOBBIE CACIKH (KpOME MENKUX OBITOBBIX) OTPAHWUYCHHBIN B
JI€eCIIOCOOHOCTH TPaKJaHUH BIpaBe JMIIL C corjacus moreuutens. ['pakmaaHuH,
OTPAaHUYCHHBIA B JEECIIOCOOHOCTH, CAMOCTOSITEILHO HECET UMYILIECTBEHHYIO OTBET-
CTBEHHOCTH 10 COBEPIICHHBIM CHIEJIKaM W 3a MpUYMHEHHBIA UM Bpead. [lpu oTnane-
HUW OCHOBAaHHM, MO KOTOPHIM TPaKIaHWH ObUT OTPAaHWUYEH B JEECIOCOOHOCTH, CY.
OTMEHSET pelieHrue 00 OTpaHUYCHUH J1eeCIIOCOOHOCTH, HA OCHOBAHUU Y€TO OTMEHSI-
€TCsl YCTAaHOBIICHHOE HaJl TPAXXJaHUHOM IONEYUTEIBCTBO.

Btopoii cinyuaii orpaHrdeHus 1€€CIOCOOHOCTH T'pakIaHUHA CBS3aH C 00CTOs-
TEJIbCTBOM, KOTJIa TPAXXAAHWH BCJIEACTBUE MCUXUUYECKOTO PACCTPOMCTBA MOXKET MO-
HAMAaTh 3HAYEHUE CBOUX JICMCTBUI WM PYKOBOJIUTH UMH JIMIIb MPU MOMOIIM JPYTHUX
mun. Hax Takum rpaxJaHMHOM yCTaHABIMBAETCS IMOMEYUTENBCTBO. TakoW rpaxiaa-
HUH BIIPaBE€ CaMOCTOATEILHO PACHOPSIKATHCS CBOMM 3apa0OTKOM, CTHUIICHIUEH,
MHBIMH J0XOJaMU (32 UCKIFOUEHUEM BO3MOXHOCTHU PACTIOPSIKEHUS allUMEHTaMU, CO-
IHATbHOM IMEHCUEN, IEHEKHBIMU CPEJICTBAMH B CUET BO3ZMELICHUS BpEa 3I0POBbIO U
B CBA3U CO CMEPTHhIO KOPMUJIbIIA, & TAK)KE MHBIX BBIILIAT, IPEAOCTABIISIEMBIX HA €O
COJIEp)KaHKE); COBEpIIATh CACIKU, KOTOPhIE B CHUJIy 3aKOHA BIIPABE CaMOCTOSITEILHO
COBEpIIIaTh MAJIOJETHUE B Bo3pacTe OT 6 no 14 ner. Bece ocranbHble TpakaaHCKO-
MPABOBbIE CAEIKH TAaKOW rpa)kJIaHWH BIIPABE COBEPILIATHh JUIIL C MUCBMEHHOTO CO-
riacusi momneuntens. [pakmaHuH, 1eecrOCOOHOCTh KOTOPOTO OTpaHWYeHa BCIIE-
CTBHUE NCUXUYECKOTO PACCTPOMCTBA, CAMOCTOSTEILHO HECET UMYILLIECTBEHHYIO OTBET-
CTBEHHOCTb IO CAEJIKAM, a TAKXKE 3a IPUUMHEHHBIA UM BpE/I.

CoBepIIICHHOJETHUN TPaKIaHUH MOXET ObITh IPU3HAH CYIOM NOJHOCMbIO He-

0€€CI’ZOCO6HblM, CCJIM OH BCJICACTBUEC IICHUXHUYCCKOI'O paCCTpOﬁCTBa HC MOXCT IIOHH-
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MaTh 3HAYEHUS! CBOMX JICMCTBUI WJIM PYKOBOAUTH UMM (UTO JOHKHO MOJITBEPKAATh-
csl CyIeOHO-TICUXUATPUUECKON sKcnepTru3oit). Haa Takum rpakx1aHMHOM yCTaHaBIIH-
BaeTcs orneka. Bee cienky oT MMEHU Takoro rpa)xJaaHuHa ¢ y4eTOM ero MHeHUs (Ipu
HEBO3MOYKHOCTH YCTAHOBJICHUSI MHEHHSI HEIEECIIOCOOHOTO IpakJIaHNHA YUUTHIBACT-
csi nH(pOpMAIU O €ro MPEeANOYTEeHUSX, TOJyYeHHAs] OT €r0 POAUTENCH, MPEKHUX
OTIEKYHOB, MHBIX JIHIl, OKa3bIBABIIMX TAKOMY Tpa)KJaHUHY YCIIyI'M) COBEPIIAET €ro
OTIEKYH, KOTOPBIIl HECET OTBETCTBEHHOCTh KaK IO 3TUM CJIeJIKaM, TaK U 3a Bpel, pu-
YUHEHHBIN HeJleeCIIOCOOHBIM IPaXKIaHUHOM.

Ecnu rpaxknaHuH, NMpU3HAHHBIA HEJAEECIOCOOHBIM, Pa3BUIJI CIIOCOOHOCTH TMPHU
NOMOILM APYTUX JIMI[ TIOHUMATh 3HAYEHUE CBOUX JEHUCTBUI WM PYKOBOIAUTH MMM,
CyJ MPHU3HAET TAKOTO I'PaXKIaHMHA OTPAaHUYCHHO JIEECIOCOOHBIM, a B CIIyyae BOCCTa-
HOBJICHUSI CIIOCOOHOCTH TPaKAaHWHA CaMOCTOSITEIIPHO TOHMMATh 3HAYCHHE CBOUX

JEHUCTBUN WU PYKOBOJIUTH UMHU — IMOJTHOCTHIO IE€ECTIOCOOHBIM.

3.3 Oneka, NoNe4YuTeJIbCTBO, MATPOHANK

JUig 3aluThl MHTEPECOB HENEECIOCOOHBIX M OIPAaHUYEHHO J1€ECIHOCOOHBIX
IpaKJaH ACUCTBYIOLIUMM 3aKOHOJATEIbCTBOM IIPELYCMOTPEH MHCTUTYT OIEKU U IIO-
neyutesberBa. OneKa yCTaHABIMBAETCS HAJl HECOBEPIICHHOICTHUMH, OCTABIIMMHUCS
0e3 morneyeHus: poAUTENeH, B Bo3pacte 10 14 neT, a Takke HaJl COBEPUICHHOJIETHUMU
rpaxkiaHaMu, MPU3HAHHBIMHU CYZIOM HeaeecrnocoOHbIMU. [lomeunTenscTBO ycTaHaB-
JMBAETCSl HaJl HECOBEPILEHHOJIETHUMH, OCTABIIUMHUCA O€3 MOMEYeHHsS POIUTEIIEH,
B Bo3pacte oT 14 no 18 neT u Haj rpaxaaHamMu, OTPaHUYEHHBIMU CYJOM B J€€CHO-
coOHOCTH.

OTHOLIEHHSI, BO3HUKAIOIIME B CBA3U C YCTAHOBJICHUEM, OCYILECTBICHHEM U
MpEeKpaIeHUEM ONEKU U MONeuuTenbeTBa, perynupytorcs [' K PO, @3 PO «O6 omneke
Y TOIEYUTENBCTBE» U MPUHUMAEMBIMU B COOTBETCTBUM C HUMH WHBIMU HOPMAaTHB-
HBIMH TIpaBOBbIMH akTamu Poccuiickoit denepammn. OcoOEHHOCTH YCTaHOBIEHUS,
OCYULIECTBJIEHUS U NPEKPAILIECHHUs] ONEKU U MONEYHUTENbCTBA HaJ HECOBEPIICHHOJET-
HUMU T'PaXJaHAMH ONpeAessroTcs Takke CeMelHbIM KojnekcoM P® m MHBIME HOp-
MaTUBHBIMU IIPABOBBIMM aKTAMM, COAEPKALIMMHU HOPMBI CeMelHOoro npasa. Oprana-
MU OINEKH U MOINEYUTEIbCTBA SIBJISIOTCS OpraHbl MCIOJHUTENIBHON BlIacTH CyObeKTa
P®, a Taxxe opraHbl MECTHOTO CaMOYIPABIIEHUS, €CIIM 3aKOHOM cyObekTa PD onHm
HaJIEJIEHbl COOTBETCTBYIOIIMMH MOJHOMOYHUSAMH.

OnekyH Wiy NONEYUTENh HAa3HAYAETCS OPraHOM OINEKH M MOINEYUTENBCTBA IO
MECTY KHUTEJIbCTBA JIMIIA, HYKJAIOUIET0Cs B ONEKE WM MONEYUTENBCTBE (B UCKIIOYH-

TCJIBHBIX CIy4dasaX IIO0 MCECTY JKHUTCJILCTBA OHCKYHa/HOHC‘II/ITCJI}I), B TCUCHUEC MCCilla
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C MOMEHTA, KOTJia CTaj0 U3BECTHO O HEOOXOJUMOCTH YCTAHOBJIEHMS ONEKU WM IO-
[EYNUTEIbCTBA HAJl IPAXAAHUHOM. B IPOTUBHOM cilyyae UCIOJHEHHE O0s3aHHOCTEN
OINEKYHa WJIM IONEUYUTENIe BPEMEHHO BO3JIaraeTcsl Ha OpraH ONEKU U MONEYUTENb-
cTBa. I'pakiaHaM, MOMEIEHHBIM IOJ HaJg30p B 00pa30oBaTENbHbBIC, MEAMLIMHCKUE,
ColLlaJbHbIe U TOMY MOJO0OHBIE OpPraHU3allii, B TOM YUCJIE€ B OpraHU3aluu i Je-
TEH-CUPOT U JIeTeH, OCTAaBIINXCs 03 MOMeueHus! pOJUTeNeH, ONEKYHbI U MONEYUTEIH
HEe Ha3HauaioTcsa. B aToMm ciydae ucnoiHeHne 00sS3aHHOCTEH ONMEeKyHOB (MOTevYuTe-
JIeil) Bo3araercsi Ha yKa3aHHbIE OpraHU3allHH.

OnekyHOM (IIOTIEUUTENIEM) MOXET OBITh TOJBKO IOJHOCTBIO J€ECIOCOOHBII
COBEpULICHHOJIETHUN TpakJJaHUH. 3aKOHOM YCTAHOBJIEH IE€PEYEHb JIMII, KOTOPbIE HE
BIIpaBe OBITH OneKyHamu (roneuntesnsiMu). Cpeu HUX: JTUla, JTUIIEHHbIE POJAUTENb-
CKUX TIpaB; JIMIA, UMEIOIINE HEMOTAIEHHYI0 CYAUMOCTb 32 YMBIIIJICHHOE MPECTyI-
JICHUE MPOTUB KU3HU WIH 3I0POBbS IPaXKIaH.

['paxknanuH MOXKET ObITh Ha3HAYEH OMEKYHOM (TIOMEYHUTENIeM) TOJBKO C €ro
cornacud. [Ipu 3TOM TOJIKHBI YyUUTHIBATHCSI €M0 HPABCTBEHHBIE U MHBIE JIMYHBIE Ka-
4YeCcTBa, CIOCOOHOCTh K BBINOJIHEHUIO MOJOOHOT0 poja 00s3aHHOCTEH; OTHOLIEHMS,
CYLIECTBYIOIIME MEXKJIY HUM U JIMLOM, HYXJAIOIKUMCA B ONEKe (IIONEUYUTEIbCTBE);
€CJIA ATO BO3MOXKHO, TIOJKHO YUUTHIBATHCS U KEJIAHUE CaMOT0 MOA0MEYHOTO.

OmnexkyH (MOMEYUTEND), KaK MPaBUIIO, MCIIOIHIET CBOM O0S3aHHOCTH 0O€3BO3-
me3nHo. Cpean Takux OO0S3aHHOCTEW: COBMECTHOE MPOKMBAHHE CO CBOMMH MOJ-
ONEYHBbIMU (pa3leNbHOE MPOKUBAHUE JOIMYCKAETCS C pa3pelIeHHs OpraHa ONEKH U
[IOTIEYUTENIbCTBA NIPU YCIOBUU JTOCTHKEHUS MOAOIEYHBIM Bo3pacTa 16 jer, eciu 31o
HE OTPa3UTCsl HEONAronmpusATHO HAa BOCIMTAHWU U 3AIIMTE IPaB U MHTEPECOB MOJ-
OTIEYHOTO0); COACpkKaHUE TOJOTEYHBIX, 00ECIIEUCHNE X YXOJ0M U JIeUeHHuEeM, 3a00Ta
00 ux 00y4eHUHU U BOCIIUTAHUH (B OTHOLIEHHH HECOBEPILIEHHOJIETHUX MOONEYHBIX ),
3alUTa UX MpaB U UHTEPECOB U JIP.

OnekyHbl (MOMEYUTENH) BOPABE PACIOPSHKATHCS JAOXOJAMH MOJONEYHBbIX (3a
UCKJIIOYEHHEM TEX, KOTOPBIMH IOJONEYHBIE BIPABE PACIOPSIKATHCS CAMOCTOATENb-
HO) TOJIBKO C IPEABAPUTENBHOIO Pa3peleHUs] OpraHa OMNEKU M IONEYUTEIbCTBA.
CyMMBl, BBIIIJIAYMBAEMBIE HA COJIEPKAHUE MOJONEYHBIX (QIMMEHTHI, IEHCUU U T. I1.),
3aYUCIISIIOTCS Ha OTACNbHBIM HOMUHAIBHBIN CUET, OTKPHIBAEMBIN ONEKYHOM (IIOTIEYH-
TeJEeM), U pacXoAyroTcs 0e3 MpelBapUTeIbHOTO pa3pelIeHnus opraHa ONneKyd U more-
YUTENBCTBA, HO C 00A3aTENbHBIM MPEJOCTABICHUEM €My OTYETa O TAKOM PacXo10Ba-
HuM. be3 cornacus opraHa onekH U MONEeYnTENbCTBA ONIEKYH HE BIIPABE COBEPILIATH, a
[OTIEYUTEINb aBaTh COTJACHE Ha COBEPIICHHME CIEJIOK MO OTYYKJIECHUIO MMYIIECTBA

IMoAOIICYHOI0, PaBHO HMHBIX HCﬁCTBHﬁ, BJICKYIIMX YMCHBIICHUC €TI0 MMYIICCTBA. He
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JIOIYCKAaeTCsl COBEPIICHUE OMEKyHOM (MOMEYHUTENeM), UX CylnpyramMd U OJM3KUMHU
POJICTBEHHUKAMHU CJEJIOK C IMOAONEYHBIMH, 32 UCKIIOUEHHUEM Mepelayd MOCIEAHUM
UMYILIECTBA B KAYECTBE Japa UM 10 JOTOBOPY OE3BO3ME3THOTO MOJIb30BAHUS.

Omneka (MOneYnTeNbCTBO) MPEKPAIIAETCsl IO OCHOBAHUSIM, MPETyCMOTPEHHBIM
3aKOHOM: BO3BPAILEHUE HECOBEPLIEHHOJIETHErO MOJONEYHOrO0 €ro POAMTENSIM WM
€ro YChIHOBJIEHUE; MOMEUIEHUE MOJ0NEYHOr0 MO HAA30p T€X WJIM MHBIX OpraHu3a-
UI COLMANTbHOM 3alIMTHl HACENEHHs; OCBOOOXKICHHE WJIM OTCTPAHEHHE OMEKyHa
(mormeuunTens) OT UCHOJHEHHUs 00sS3aHHOCTEN; BEIHECEHUE PEIICHMs Cylla O MpHU3Ha-
HUU TpaKAaHNHAa 1€eCIOCOOHBIM MJIM OTMEHE OTPAaHUYEHUH €ro J1eeClOCOOHOCTH.

Han coBepilieHHONETHUMH JA€eCOCOOHBIMU TpakJIaHAMH, KOTOPBIE 1O COCTO-
SHUIO 3[IOPOBBSl HE CIOCOOHBI CaMOCTOSITENIBHO OCYIIECTBISATH M 3alllMIIATh CBOU
IpaBa U UCTIOJHATh CBOU 00SI3aHHOCTH, MOXET ObITh YCTAHOBIICH nampouadic. Takum
rpakJaHaM, ¢ UX MUCbMEHHOTO COIJIACHs, OPIraHOM OIEKHU U MOIEYUTENbCTBA Ha3HA-
4aeTcs MOMOIIHUK, KOTOPBIM cOBeplllaeT AEHUCTBUS B OTHOILIEHUHU MATPOHUPYEMOTO
rpakJaHWHA Ha OCHOBAHMM 3aKJIIOYAEMbIX C HUM JOTOBOPOB MOPYYEHUs, I0TOBOpa
JOBEPUTEIILHOTO YIPABJICHUS] UMYILIECTBOM WM MHOTO AoroBopa. [lomomHukoMm He
MOJKET ObITh PAOOTHUK OpPTaHMU3AIUHU, OCYLIECTBISIONIEH COLMATbHOE 00CTYKUBAHHE
IpaKJaHUHA, HYKJAIOLIErocs B MAaTPOHAXKE.

3.4 IlpuzHanue rpakaIaHuHAa 0€3BECTHO OTCYTCTBYIOIIMM

U 00bsIBJIEHHE I'PAXKIAHNHA YMePIIUM

CrtpemiieHue ynopsaouuTh U TOJIACPKATh ONMPEISICHHOCTh UMYIIECTBEHHBIX
OTHONICHUN C y4acTHEM TPakIaHWHA, KOTOPHIH JIMTEIHHOE BPEMSI OTCYTCTBYET IO
CBOEMY MECTY JKHTEIbCTBA, BBI3BAIO K YKU3HU TOSIBICHWE WHCTUTYTOB MPU3HAHUS
rpaxaaHnHa 0€3BECTHO OTCYTCTBYIOIIUM U OOBSBIICHUSI TPAXKIAaHUHA YMEPIIIHAM.

3asBieHUE O MPU3HAHUH TPAXJaHNHA O€3BECTHO OTCYTCTBYIOUIUM HIIA OOBSIB-
JICHUUW €T0 YMEPIIUM TI0JIa€TCS B CYJ [0 MECTY JKUTEIHCTBA 3aMHTEPECOBAHHOTO JIHU-
I1a ¥ pacCMaTpUBAETCs B TOPSAKE 0COOOr0 MPOU3BOACTBA. Takoe 3asBICHUE HE MO-
KeT OBITh MPHUHATO, €CIM JOCTOBEPHO H3BECTHO, YTO OE3BECTHO OTCYTCTBYIOIIMA
rpaXTaHUH OOBSBIEH B PO3BICK U CKPBIBACTCS B CBS3U C MPHUBJICUCHUEM €Tr0 K yro-
JIOBHOW WJIM TPAXKIAHCKOW OTBETCTBEHHOCTH. B 3asBlieHWH 00s3aTENBHO JOKHO
OBITH yKa3aHO, C KaKOW IIeJIbI0 HEOOXOIUMO 3asBHUTEIIO MPU3HATH TPaKIaHUHA 0€3-
BECTHO OTCYTCTBYIOIIMM WJIH OOBSBUTH €T0 YMEPIIUM, a TAKKe H3JI0KEHBI 00CTOS-
TEJhCTBA, MOTBEPKIAAIONINE O€3BECTHOE OTCYTCTBUE TPAXKAAHNHA WM YTPOKABIITHE
€T0 >KU3HHU.
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Jlnst mpu3HaHuS JuIa 0€3BECTHO OTCYTCTBYIONIMM HIIM OOBSBICHUS YMEPIIUM
HEOOXOAMMBI, KaK MpPaBWIIO, cienyromue (akThl: 1) UIMTENFHOE OTCYTCTBUE JIMIA
(B TeueHHE YCTAHOBIICHHBIX 3aKOHOM CPOKOB) M 2) HETIOJY4YCHUE B TEUCHHUE OTpelie-
JICHHOTO BPEMEHH B MECTE €ro IMIOCTOSHHOTO JKUTEIhCTBA CBEJICHUN O MECTE €T0 Ipe-
ObIBaHMSI.

['paxjaHCKOE 3aKOHOJATENLCTBO HE CUYHWTAET NpPU3HAHUE TPaKJaHWHA Oe3-
BECTHO OTCYTCTBYIOUIUM IPEIBAPUTEIBHON cTaauei, 0e3 KOTOpOi HEBO3MOXKHO 00b-
SIBJICHUE €r0 yMepIINM. be3BecTHOe OTCYTCTBHE TPayKIaHUHA B ONIPEICICHHOM MECTE
B TEUCHUE ONPENEICHHOr0 BPEMEHU — 3TO UMEIOIIUI MecTo (PaKT peanbHOU JeH-
CTBUTENILHOCTH. 3aJja4a Cyla COCTOUT TOJBKO B YCTAHOBJICHUH M KOHCTATAIIUU ATOTO
dakra, T.e. B ero mpu3HaHWU. IMEHHO TOATOMY TOBOPST, 4TO OE3BECTHO OTCYT-
CTBYIOIIMM ITPU3HAIOT.

['paxJaHWH 1O 3asBJICHUIO 3aWHTEPECOBAHHOTO JIUIA MOXET OBITh MPU3HAH
0€3BECTHO OTCYTCTBYIOIIMM, €CIIM B TE€YEHHE | rojia B MeCTe €ro XUTEJIhCTBA HET
CBEIICHHI O MecTe ero mpeObIBaHHs. [ 'OMUYHBIA CPOK HAUMHAET UCUUCISATHCS C MO-
MEHTa MOJTyYeHHUsI 00 OTCYTCTBYIOIIEM TPaKIaHUHE IOCIEAHNX CBeIeH!H. Ecim aToT
JICHb HEBO3MOKHO OTIPE/ICINTh, TO TOAWYHBIA CPOK UCUUCISAETCS ¢ 1-ro yucia mecs-
1a, CIEAYIONIETO 32 T€M, B KOTOPOM OBLTH TMOJYYECHBI MOCIEIHNUE CBEIACHUS, a MPH
HEBO3MOXXHOCTH YCTaHOBHTB MECSII — C 1-T0O STHBaps CICAYIOUIETO roja.

[lpu3Hanue TpakgaHWHa OE3BECTHO OTCYTCTBYIONIMM HE BII€YeT 3a COOOF0
yTpaThl MPUHAAISKAIIUX My TPAXKAAHCKHX U WHBIX TPaB, HO BJICYET Psi/ MPABOBBIX
nocieacTBuil. Tak, Ha OCHOBaHUM PEIICHHS Cyda O NPU3HAHHWU TPaKIaHWUHA Oe3-
BECTHO OTCYTCTBYIOIIUM, OPTaH OIEKU M TONEYUTEIhCTBA MEPEAaeT UMYIIECTBO OT-
CYTCTBYIOUIETO TPAXKJIAaHMHA B IOBEPUTEIHLHOE YIIPABICHIE HA3HAYEHHOMY THM Op-
raHoM Jmiy. M3 3TOro HMyImiecTBa BBIJACTCS COACPIKAHUE JIHIAM, KOTOPBIX
OTCYTCTBYIOIIUI TpaKIaHUH 0053aH CONEpKaTh (HECOBEPIICHHOJIETHHE JIETH U JPY-
T'He VDKIMBEHIIBI), a TaKKe MOTalIaloTcs 3a0/DKEHHOCTH MO0 €r0 MHBIM 00s3aTellb-
crBaM. [Ipu3HaHue rpaxkaaHuHa 0€3BECTHO OTCYTCTBYIOLIMM BIICUET M HHBIC FOPHIHU-
YeCKUe IMOCIECTBUS: B YaCTHOCTH, MPEKPAIAIOTCS TPYAOBBIC OTHOIICHHS; CYIPYT
MOET pacTOPrHYTh Opak B ympolueHHOM mnopsnake (B opranax 3AI'C); ympormiaercs
npolielypa yCTAaHOBIICHHS OTIIOBCTBA MPU OE3BECTHO OTCYTCTBYIOILIECH MaTepH; MOSIB-
JSIeTCST BOBMOXKHOCTD YCHIHOBIICHHsI peOeHKa 0e3 coriacusi 0€3BECTHO OTCYTCTBYIO-
[IUX POJIUTEINICH; TPUOCTAHABINBACTCS HCIIOIHUTEIHFHOE MPOU3BOJICTBO; IPaXKIaHUH
CHHMAETCsl C PETUCTPAIMOHHOIO yYeTa M0 MECTY KHTENbCTBA; YJICHAM CeMbU 0e3-
BECTHO OTCYTCTBYIOIETO TPaKAaHUHA Ha3HAYAETCs TICHCHS TIO CIYYalo MOTEePH KOp-

MHJIBLIA.
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B cnyuae sBKM ninm oOHapyKEeHHsI MECTA MPeObIBAHUS OTCYTCTBYIOLIETO IPaXK-
JaHUHA CyJ OTMEHSET COOTBETCTBYIOLIEE PELIEHUE U, COOTBETCTBEHHO, OTMEHSETCS
yIPaBJIEHUE €r0 UMYILECTBOM.

I'paxxnanuH 06vA61aemcs ymepuium JUIIb TOTAA, KOTJJa HEBO3MOXHO yCTaHO-
BUTH (DaKT CMEPTH TpaKIaHHHA, OJHAKO OOCTOSTENHCTBA €r0 OTCYTCTBUS TaKOBBHI,
YTO JAIOT OCHOBAHMS MpeAnojarate ero cmepthb. [Ipuberas k 0ObsIBICHUIO TpaXKia-
HUHA YMEPIIUM, CyJl U BCE YUaCTBYIOILIUE B JeJie JIMI[a OCO3HAIOT, YTO MPEATOI0NKE-
HUE O CMEPTU MOKET HE MOATBEpAUTHCS. HecMoTps Ha 370, cya, UCXOAd U3 3a7auu
o0ecrnedyeHust ONpeNeIeHHOCTH T'PaX/IaHCKUX MPABOOTHOLIEHUI U IMOJIb3YSACh CBOEH
nyOIMYHOM BIAcThiO, IIPEJIaraeT BCEM BECTH ceOsl Tak, Kak OyJITO ONpeaesIeHHbIN
IpaXJaHUH YK€ yMep, T. €. OOBSBISIET IpaKAaHWHA, HE MCKIIOUYEHO, YTO KUBOTO,
YMEPIIUM.

['paxknanuH B cyAeOHOM MOpPSIAKE MOXKET OBbITh OOBSIBICH yMEpUINM, €CIH B
MECTE €r0 KHUTEJIbCTBA HET CBEJCHHUIM O MECTe ero mpeObIBaHUs B TEUEHHUE S JIET, a
€CJIM OH Iponay NMpu OOCTOSTENBCTBAX, YTPOKABIIUX CMEPTHIO MM JAIOIIUX OCHO-
BaHUS TOJIaraTh €ro rubenb OT ONPENEICHHOIO HECUaCTHOro ciyyas (KpyLIeHHe
CyJHa), TO B Te4eHHEe 6 MecsALeB. BoeHHOCTyKalluii UM UHOM I'pa)kAaHWH, PONaB-
muii 6e3 BECTU B CBSI3U C BOCHHBIMH JICHCTBUSMH, MOKET ObITh OOBSBICH yMEPUINM
HE paHee yeM uepes3 2 rojia co AHS OKOHYAHUSI BOEHHBIX JIEUCTBUM.

JlHem cMepTH rpakaaHuHA, OOBSBICHHOTO YMEPIINM, CYMUTAETCS ACHb BCTYII-
JIEHUs] B 3aKOHHYIO CHJIy pElIeHHs cyaa 00 OObBsBIECHUM €ro ymepium. B cioyuae
OOBSBIEHUS YMEPIIUM IpakJaHUHA, MPOMABIIEro 0e3 BECTH MPU OOCTOSTENBCTBAX,
YIpOXkKaBUIMX CMEPTHIO WM JAIOLIMX OCHOBAaHUS MpeArosarate ero rudeib oT onpe-
JICJIEGHHOTO HECUAaCTHOTO ciyyasi, CyJ MOXKET IpHU3HATh JHEM CMEPTHU TpakKIaHHHA
JIeHb €T0 MpeArnoaaracMon rTu0eIn U yKa3aTh MOMEHT €ro ImpenojiaraeMoi Tuoeu.

OOBbsBIEHUE TPAXKAAHUHA YMEPILIUM — 3TO CBOETO POJia IOpUINYECKAst CMEPTb,
BJICKYILIAsl T€ € MOCIEACTBHS, YTO U CMEPTh (U3UUYECKas: OTKPHIBAECTCS HACIEICTBO,
IpeKpaniaeTcs Opak, IpeKpaliarTcsl 00513aTENbCTBA, HEPA3PHIBHO CBSA3AHHBIE C JINY-
HOCTBIO IpaKAaHUHA OOBSBIECHHOTO YMEPILIUM (aJIMMEHTHbBIE 00513aTenbCTBa, 00s3a-
TEIbCTBA 110 BO3MEIIECHUIO Bpeaa U Ip.).

B otnnumne ot gusnyeckoil cMepTH, IOpUAUYECKAs CMEPTh HE Bcerjaa 0e3Bo3-
BpaTHa. Ecnu rpaxaanun (aktuuecku KuB (OH SBUJICS, TUOO MOCTYMHIN CBEACHUS
0 €ro MecTe NpeObIBaHMA), PELICHHEM CyJa OTMEHSETCS peuieHHe 00 OObSIBICHUU
rpaX<JaHWHA YMEPILIUM U Ha 3TOM OCHOBAaHUM aHHYJIUPYETCS 3alUCh O €r0 CMEPTH B
akToBOM KHMre. He3aBUCHMMO OT Cpoka SIBKM IpaKIaHUH MOKET MOTpeOOBaTh BO3-

BpaTa CBOCTO COXPAHUBHICTOCA MMYIICCTBA (KpOMC HaJIMYHBIX JCHCT WU ICHHBIX 6y-
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Mar Ha MPeIbSBUTENS) OT JIFOOBIX JIHUI], K KOTOPHIM HMMYIIECTBO Tepenuio 0e3Bo3-
ME3THO TI0CTIe OOBSABICHUS €r0 yMepIInM (10 HACJIEJCTBY, IO JOTOBOPaM JapeHUs).
OT nui, K KOTOPHIM HMYIIECTBO IMEPENlIo MO BO3ME3THBIM cleiKaM (KyIuis-
npojaka, MEHa U Jp.), SIBUBIIMICS BIPAaBE €ro UCTpeOOBATh TOJIHKO B TOM CIIydae,
ecIi TIproOpeTaTeNlb 3HAI WU JIOJDKEH ObUT 3HATh, YTO TPAXKIAHWH, OOBSIBICHHBIN
yMepUINM, Ha caMoM Jelie HB. [Ipu HeBO3MOXKHOCTH BO3BpaTa TaKOr0 UMYIIECTBA B
HAType, BO3MEIICHHUIO MOMJICKHUT €ro CTOMMOCTb. [IpekpatuBiiuiicss Opak MOXKeT
OBITH BOCCTAHOBJICH I10 3asBIICHUIO CYNPYTOB, €CJIA IPYTOi CYyNpyT HE BCTYMHI B HO-
BbIN Opax.

OOBbsBIEHUE TPAXKAAHUHA YMEPIITUM CIIEIyeT OTJIMYaTh OT YCTaHOBIECHUS (hak-
Ta CMEPTH B IOPAJIKE CYACOHOTO MPON3BOCTBA 00 YCTAHOBICHUH (PAKTOB, UMEIOIINX
IOpUIMYECKOe 3HaueHue. Paznuune Mexay HUMH MOXKHO MPOUJUTIOCTPUPOBATH HA
CIIEIYIOIIEM IpHUMEpe: BO BpeMsi KOpaOJeKpyIIeHUsI Ha CyJIHE HaXOIWJICS Tpakia-
HUH, KOTOPBIM He OblI OOHApY>XEH HU CPEelM CHACEHHBIX, HU Cpeau MOoJ00paHHbBIX
TpymnoB. [10CKOIBKY UMEIOTCSI OCHOBAHUS CYUTATh €r0 MOTHUOIINM, TeM 0oJiee 4To B
TEYCHHE IECTH MECSIEB O HEM HE ObLIO HUKAKUX CBEACHHM, CyJl MOXET OOBSIBUTH
ero ymepmuM. OHAKO €CI TOKa3aHUSIMHU CBUACTENCH U pyTMMH JaHHBIMU OyaeT
YCTaHOBJIEHO, YTO MOTEPIEBIINN HA UX IJ1a3aX YTOHYJ, TO HET HEOOXOAUMOCTH 00b-
ABIISATH €T0 YMEPILIUM, a CIEAYET 3aperucTpUpoBaTh cOObITHE cMepTU. Eciu opransl
3AI'C 0TKa3bIBalOT B TAKOW PETHUCTpAIliH, 3aMHTEPECOBAHHOE JIMIIO0 BIpaBe 0Opa-

TUTBHCS B CYJ] C MPOCKOOI yCTaHOBJIEHUS (haKTa CMEPTH.

3.5 UuauBuayaau3anus rpaxkJiaHuHa

WunuBuayanu3anust rpakJjaHWHA Kak CyObeKTa IpaBa 00ECIeuHuBaeTCsl €ro
MMEHEM, MECTOM >KUTEJIbCTBA U aKTaMU T'PAXKIAHCKOTO COCTOSIHHUSI.

Hms epasicoanuna, moj KOTOPBIM OH IMPHUOOPETAET M OCYIIECTBISIET IpaBa U
HECeT O0S3aHHOCTH, BKIIIOYAET €ro (haMuiinio, COOCTBEHHO MMSI U OTYECTBO, €CIH
MHOE HE BBITEKAEeT M3 3aKOHA WJIM HAIMOHAJIBHOTO oObIuas. B mpegycMoTpeHHBIX 3a-
KOHOM CJIy4asiXx TpaXJIaHWH BIIpPaBE HUCIOJIb30BaTh ICEBJOHUM WJIM BBICTYINATh B
IPaKJaHCKOM 000pOTE aHOHUMHO (Harpumep, B cepe aBTopckoro npasa). ['paxa-
HUH BIIpaBe NEPEMEHUTh CBOE MM B MOPSJIKE, YCTAHOBJICHHOM 3aKOHOM «(O0 akTax
IPAXKJAHCKOIO COCTOSIHUSI», YTO HE SIBJISIETCS OCHOBAHUEM [UJIsl NMPEKPAIICHUS WM
M3MEHEHHUS €ro MpaB U 005S3aHHOCTEH, MPUOOPETEHHBIX MO/ MPEeKHUM uMeHeM. Of-
HOBPEMEHHO OH O0s53aH MPHUHITH MEPHI MO YBEAOMIICHUIO CBOMX JOKHUKOB U Kpe-
JTUTOPOB, B MIPOTUBHOM CJIy4ae PUCK MOCIEACTBUM, BHI3BAHHBIX OTCYTCTBUEM Yy HUX

CBEJICHUN O mepeMeHe UMeHH, OyneT HecTH OH. [IpaBo Ha MM — HeMmarepuaIbHOE
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0J1aro, KOTOpOe 3aIIUINACTCS TPAXKIAHCKUM 3aKOHOAATEIHCTBOM. Bpen, mpudnHeH-
HBI TPOXJAHWHY B PE3YJbTaTe HEMPABOMEPHOrO0 HMCIOJIB30BAHUS €TI0 UMEHH, MOJ-
JIEXKUT BO3MelIeHUIO B cooTBeTcTBUHU ¢ [ K PO.

Mecmo scumenvcmea TpakJaHUHA — MECTO, TJI€ OH MOCTOSIHHO WJIM MPEUMY-
IIECTBEHHO MPOKUBAET. MeCTOM KHUTEIbCTBA HECOBEPIIICHHOJIETHUX, HE JOCTUTILIHAX
BO3pacTa 14 ner, SBIsSETCS MECTO KUTEIBCTBO UX 3aKOHHBIX MpeACTaBUTENeH (poau-
TeJIel, YChIHOBUTEIIEH, ONEKyHOB). C MECTOM KUTENbCTBA IPAKIAHNHA 3aKOH CBS3bI-
BA€T MHOTHME MPABOBBIC MOCIIEACTBUS: OCYIIIECTBICHUE PETUCTPAIIMU B KAYECTBE WH-
JIVMBUYaJTbHOTO MPEANPUHUMATENS; YCTAHOBJICHUE OINEKHM U TMONEYUTEIbCTBA;
UCIIOJTHEHNE 0053aTeNIbCTBA JOJDKHUKOM; OTKPBITHE HACIEICTBA; NMPU3HAHUE TPaxK-
naHuHA OE3BECTHO OTCYTCTBYIOIIMM M OOBSBICHHE TPaXXKJaHWHA YMEpITUM H JIp.
['paxxnane o0s3aHBI PETUCTPUPOBATHCSA MO MECTY CBOETO JKUTEIHCTBA, a TAKXKE IO
MECTy BPEMEHHOTO MpeObIBaHUsA. PerncTpanmoHHbId yueT rpak/iaH Bo3jaraeTcs Ha
OpraHbl BHYTPEHHUX J€J1, & MPU OTCYTCTBUU TAaKOBBIX — HAa MECTHYIO aJIMUHUCTpa-
IIMIO.

Axmul epaxcoanckoeo cocmosiHus — 3TO TEUCTBUS TPaKIaH U COOBITHS, BIUS-
IOIME€ Ha BO3HMKHOBEHHE, M3MEHEHWE WJIM MpEeKpalleHue NpaB U 00sS3aHHOCTEH,
a TaKXKe XapaKTEePHU3YIOIIUe MpaBoBbie cocTosHus TpaxaaH (1. 1 c¢r. 3 @3 «O06 akTax
IPaXIAHCKOTO COCTOSIHUSY). AKThI TPaKJAHCKOTO COCTOSIHUSI OKa3bIBAIOT BIIUSIHUE
HE Ha €IMHUYHBIE KOHKPETHBIE MTPABOOTHOIICHUS ¢ YYaCTHEM TOTO WJIU WHOTO (hu3u-
YECKOTO JIMIIA, @ Ha €r0 BAXKHEHIINE IOPUJANYECKUE COCTOSTHUS, TAKUE KaK MPaBOCIO-
COOHOCTB U J1€€CITOCOOHOCTb.

JleiicTByIOIIEE 3aKOHOAATEIBCTBO MOJAPA3ACISAET aKThl TPAXKIAHCKOTO COCTOS-
HUSI Ha TOJJICKAIME W HE MOJJIeKAIUE rocylaapcTBEHHOM peructpanuu. K umciy
MIEPBBIX OTHOCSTCS POXKICHUE, 3aKII0UYCHHE Opaka, pacTop>KeHue Opaka, yChIHOBIIE-
Hue (yJ0o4YepeHue), yCTaHOBJIEHUE OTIOBCTBA, MEpEeMEHAa UMEHH, CMEpPTh. [ 'ocynap-
CTBEHHAsi pErucTpaiusi TaKuX AaKTOB MPOU3BOJAUTCA IO 3asBJICHHUIO TpakJIaHUHA
(TOMKHOCTHBIX JIMII, TOCYJIapCTBEeHHBIX opraHoB) opranoM 3AI'C myTeM BHecCeHUs
COOTBETCTBYIOIIUX 3aMKMCEN B KHUTH PETUCTPALIMU AKTOB IPaXJAHCKOTO COCTOSHUS
(aKTOBBIC KHUTH) M BBIJIaUM TpakJIaHaM CBUJICTEIbCTB HA OCHOBAaHWUHU ITUX 3aIlKCEH.
K aktam rpaxaaHCKOro COCTOSIHMS, HE MOJJIEKAIIMX TOCY/IapCTBEHHOM perucrpa-
1M1, OTHOCSITCA JOCTHKEHUE TPpaKIaHUHOM Bo3pacta 6, 14 u 18 ner; smancunanus;
OTpaHUYCHHE JIEECIOCOOHOCTH; MPU3HAHUE HEIACECIOCOOHBIM; TIEpeMeHa TpaxaaH-
CTBa; OCYXJCHHE K JIMIICHHUIO CBOOOJbI; OOBABJICHUE YMEPIIUM; MpHU3HAHHE Oe3-

BECTHO OTCYTCTBYIOIIHUM. B perucTpal TaKUX aKTOB HECT HCO6XOI[I/IMOCTI/I, T. K. OHHA
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OYCBUIHLBI U JICTKO TOKAa3yCMEI B O6BII[CHHOﬁ KN3HHU (HaanMep, HaJINYKUEC PCUICHUSA

CyJla 0 MpU3HAHUU TPaXAaHHA HEIeeCTIOCOOHBIM).

3.6 IlpeanpuHuMarTebCKas AeATeJbHOCTb IPAXKIAH

Fpa}K,Z[aHI/IH BIIPpaBC 3aHUMATLCA HpC,Z[HpPIHI/IMaTCJILCKOﬁ ACATCIIBHOCTBIO oe3
o0pa30BaHMs IOPUINUECKOTO JIHIIA ¢ MOMEHTA TOCYJapCTBEHHON pErucTpalim B Ka-
YCCTBC MHJAUBUAYAJIBHOIO HNPCANPUHHUMATCIIA B HOPAAKC, IMPEAYCMOTPCHHOM 3aKO-
HoM «O FOCYI[apCTBeHHOﬁ perucrpaun ROPHUANYCCKUX JIMIO W HWHAWUBUIYAJIbHBIX
HpCHHpHHHM&TCHCﬁ», CCJIIM MHOC HE IPCAYCMOTPCHO 3aKOHOM. TaK, B OTHOIIICHUH
OTACJIBHBIX BHI0B HpCHHpHHHMaTCHLCKOﬁ ACATCIIBHOCTU 3aKOHOM MOTI'YyT OBITH
MNpEeAyCMOTPCHLI YCJIOBHA OCYHICCTBJIICHUA I'paXKaaHaMH TakoH ACATCIIBHOCTHU oe3
FOCYI[apCTBeHHOﬁ perucrpanm B Ka4C€CTBC HHANBUAYAJIIbHOT'O IIPCAIIPUHUMATCIIA.

['ocymapcTBeHHas! perucTpanusi OCyImEecTBIsIeTCS (eaeparbHbIM OPraHOM HC-
MOJIHUTENBHON BJIACTU MO MECTY >KUTENbCTBA TpakJaHWHA B TeUYEHHE 3 pabouyux
JHEeW CO JHS MPEOCTAaBJICHUS B PETHUCTPUPYIOIMIMI OpraH HEOOXOJAMMBIX JOKYMEH-
TOB, B YaCTHOCTH 3asBJICHUS] YCTaHOBJICHHON (QopMbl, macnopra (KOmus); coriacus
poauTteneil (yChIHOBUTEJEH, MOMEUUTENICH) HA OCYIIECTBICHHUE MPEaNPUHUMATENb-
CKOM ACATCIIBHOCTU HCCOBCPIICHHOJCTHUM I'pPaKIaHHHOM 100 pEeUICHUA OpraHa
OIICKHU M IIOIICHUTCIILCTBA WJIN CYyJiad 06 06’B$IBJ'ICHI/II/I HCCOBCPHICHHOJICTHCTO I'paK/ia-
HUHA TOJHOCTHIO JEECTIOCOOHBIM (SMAaHCUITMPOBAHHBIM), JINOO CBUIETENHCTBA O 3a-
KIIFOUCHU U 6paKa HCCOBCPHICHHOJICTHHUM TI'PAKIAAHUHOM; NOKYMCHTA 06 yiiaTe rocy-
JTAPCTBEHHOM TOIUIMHBI, CIIPABKU O HAJIMYUU (OTCYTCTBUH) CYIMMOCTU W/Uin akTa
YT'OJIOBHOT'O IIPECIACAOBAHUA 1Moo o IMMPEKpalmICHUKU YT'OJIOBHOTO IIPECICA0BAHUA 110
PEadUIUTHPYIOUUM OCHOBAHUSM (€CTU rpakJIaHUuH cOOMpaeTcs 3aHUMaThCsl 00pa3o-
BaTeHBHOﬁ, BOCIIUTATEJILHOU U T. II. ACATCIIbHOCTBIO ¢ YH4aCTUCM HCCOBCPHICHHOJICT-
HHUX).

He nomyckaercst rocynapCTBeHHAsi pErucTpaus TpakJIaHUHA B KA4E€CTBE WH-
AUBUAYAJIBHOTO MPCAINPUHUMATEIIA, CCJIM HE yTpaTWhiia CHIIYy €TI0 IoCyAapCTBCHHAA
perucrpansad B TaKOM KadCCTBC, 100 He ucrek 1 roax ¢ MOMCHTa IPHU3HAHHA €TO
6aHKp0TOM WM IIPUHYAUTCIIBHOIO IMPEKPAIICHUA €TI0 JCATCIbHOCTH B KAYCCTBC WH-
AUBUAYAJIBHOTO IIPECATIPUHHUMATECIIA, JIN00 HE UCTEK CPOK, Ha KOTOpBIﬁ JaHHOC JINIIO
II0 IIPUTOBOPY CyJa JIMIIEHO MPaBa 3aHUMATHCS MPEAIPUHUMATEIIBCKON NEATEIBHO-
CTBIO.

AKTyaJbHBIM C IO3ULMU TPAaBONPUMEHUTEIBHON TPAKTUKH SIBJISIETCS BOIIPOC O
BO3MOKHOCTH OCYIICCTBJICHUA HpC,I[HpI/IHPIMaTCJIBCKOﬁ ACATCIIbHOCTU HCCOBCPIICH-

HOJIETHUMHU TpaxiaaHamu B Bo3pacte ot 14 no 18 mer. Ilpsimoe TonkoBanue m. 1
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cT. 27 'K nmo3BojisieT NoJ0KUTEIbHO OTBETUTh HA JaHHBIM BOMPOC, T. K. U3 CMBbICI]IA
YKa3aHHOW HOPMBI MPSIMO CJIEAYET JI0MycKaeMasi 3aKOHOM BO3MOXKHOCTb 3aHUMAThCS
NPEIIPUHUMATEIBCKON NIESITETbHOCTBIO HECOBEPIICHHONETHUMHU OT 14 no 18 net ¢
COTrJIacusi X 3aKOHHBIX MPEACTaBUTENCH.

K npeanpuHUIMaTENbCKON MeATeTLHOCTH TPAXKIaH MPUMEHSIOTCS TPaBUIIa, pe-
TYJIUPYIOIINAE IEITeIbHOCTh KOMMEPUYECKUX IOpUANYecKuX Jinil. OHAKO M0 CBOEMY
MPaBOBOMY CTAaTyCy WHAWBUIYAJIbHBIN MPEANPUHAMATENb MPOIOKAET OCTABATHCS
¢usnueckuM oM. [lorTomy mpaBuiia, yCTaHOBJIEHHBIE JJI1 KOMMEPUYECKUX Opra-
HU3ALMKA, TPUMEHSIOTCA K NPeaPUHUMATENbCKON NeATeIbHOCTH TPaXKIaH JUIIb MO-
CTOJIbKY, TIOCKOJIbKY MHOE€ HE BBITEKAET W3 MPABOBBIX aKTOB WUJIM CYLIECTBA OTHOIIE-
HUA. B yacTHOCTM, W3 3aKOHa M CyIIECTBAa NPABOOTHOIICHHS BBITEKAET, YTO
IrpOKIAHUH-TIPEAIPUHAMATETh HE BIPABE MMETh MPEJACTABUTEIHCTBA U (DUIIHAIIEI,
MMOCKOJIBKY TIOCJIETHUE SIBJISIOTCS O0OCOOJEHHBIMHU TOAPA3ACICHUSIMH HNCKITIOUH-
TEJTHHO IOPUINYSCKUX JIHII.

WunuBuayalibHbIA TIpeANpPUHUMATENh BIIpaBEe COBEPILNATH JIOOBIE HE 3armpe-
IIEHHbIE 3aKOHOM CJIEJIKH, 3aKJI0YaTh JOTOBOPHI, B TOM YHCIIE TPYAOBbIE U MOJAPSA-
HbI€, C HAEMHBIMU PA0OOTHUKAMHU U MCTIOJHUTEISIMHU, OTKPbIBATh CYETa B KPEIUTHBIX
OpraHU3aNMIX U PACMOPSDKATHCS HAXOMAIMMMHUCS HA HUX JCHE)KHBIMU CPEIICTBAMH,
MPOU3BOANTH WHBIC JEHCTBUS. HIWBHUIyaIbHBIA MPEANPUHUMATEb MOXKET UMEThH
Ha MpaBe COOCTBEHHOCTH UMYIIIECTBO, KOTOPHIM BIIpaBe 00Ja1aTh TpaXKaaHe; BIpPaBe
Hacjen0BaTh U 3aBemarh ero. OH MOXET OCYIIECTBIIATH JIIOOOW MPEayCMOTPEHHBIH
3aKOHOM BHUJI JIEATEILHOCTH, €CIM TOJIBKO TAaKOBOM MOYKHO COBMELIATh C MpPEAIpu-
HUMATEIbCTBOM; UMETh JIMYHbIE HEUMYIIIECTBEHHBIE MpaBa (HanmpuMep, IpaBa aBTopa
MPOU3BEICHNN HAYKH, JTUTEPATYpPhl, UCKYCCTBA), IIpaBa Ha 3alIUTy HE TOJBKO JEIO-
BOW pemyTaiuu, HO U YeCTH, JOCTOMHCTBA, HEIPUKOCHOBEHHOCTH JIMYHON KU3HU H
T. . CIeIKH WHIUBUTYAIbHOTO TIPEANPUHUMATENISI, B OCHOBE KOTOPBIX JICKHUT OTKa3
7100 OTpaHUYEHUE €T0 MIPABOCTIOCOOHOCTH WU JIEECTIOCOOHOCTH, HUITOXKHBI.

[To cBouMm 00s3aTeNnbCTBAM HHAMBUAYAJIbHBIN MpeaIpUHUMATENb OTBEYAET
BCEM MPUHAJICKAIIUM €My UMYIIECTBOM, 32 UCKIIOUYEHUEM UMYILIECTBA, HA KOTOPOE
[0 3aKOHY HE MOKET ObITh 0OpalieHO B3bICKaHUE (HAMPUMEp, JKUJIOE MOMEIICHHE,
SIBJISTFOITICECS TSI TPaXKJaHMHA-T0OJDKHUKA €IMHCTBEHHBIM MTPUTOHBIM JJISl TIOCTOSH-
HOTO TIPOKMBAHMS, €CJIM OHO HE SIBJISETCS MPEAMETOM HIIOTEKH, Ha KOTOPOE MOXKET
OBITH OOpAIEeHO B3BICKAHKE; TPEAMETHI OOBIYHON JOMAITHEeW 00CTaHOBKU U 00MXO0/1a,
BEIM MHAMBUAYAJIHHOTO MOJB30BAHMS, 38 UCKIIOYEHUEM JIPArOLEHHOCTEN U JPYTUX
IPEIMETOB POCKOIIH U Jip.). OTBETCTBEHHOCTh MHAUBUYAILHOTO MPETPUHUMATEIS

3a HCUCITIOJITHCHUEC 06}IBaTCJ'IBCTB, BBITCKArOIInX M3 €ro KOMMCp‘ICCKOﬁ JCATCIBHOCTH,
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HACTyIaeT MO MpaBuiIaM 00 OTBETCTBEHHOCTH 3a MPEINPUHUMATEIBCKYIO NEATeIb-
HOCTB, T. €. 0€3 BUHBI, 32 caM (aKT HapyIICHHs JOTOBOpa WM MPUYUHEHUS Bpera.
OcBoO0kIeHNE OT OTBETCTBEHHOCTH BO3MOJKHO JIMIIE B CIIydae, €CJIM HEUCIIOJTHCHHE
00513aTeNBCTBA SIBUJIOCH CJICJICTBUEM HETIPEOI0JIMMOM CHITHI.

Kpenutopbl MHIWBHIYyaNhbHOTO MPEANPUHUMATEINS, WMEIONMe TpeOOBaHUS,
CBSI3aHHBIE C €ro MPEANPUHUMATEIHCKON IEATEIHLHOCTHIO, 00JATAI0T MpEeuMyIIie-
CTBEHHBIM TIPaBOM Ha YJIOBJIETBOPCHHE TEPE] BCEMH MHBIMU KPEAUTOPAMHU JTAHHOTO
muna. MHAMBUIyaIbHBIN TIPEeNPUHUMATENh, KOTOPBI HE B COCTOSIHUH YJIOBJIETBO-
pUTH TpPeOOBaHUS KPEAUTOPOB, CBSI3aHHBIE C OCYIIECTBICHWEM MM TpEAIpPUHUMA-
TEIBCKOW NIEATETHHOCTH, MOXKET ObITh MPU3HAH 0AaHKPOTOM TO pemeHuto cyaa. Oc-
HOBaHUSA H TOPSJOK TMPHU3HAHUS CYJOM WHIWBUIYATBHOTO MPEAITPUHIMATEIS
0aHKpOTOM MO0 OOBSBICHHE UM O CBOEM OAHKPOTCTBE YCTAaHABIMBAIOTCS 3aKOHOM
0 HECOCTOSITENPHOCTH (OAaHKPOTCTBE).

Criopsl MeXIy MHANBUIYATEHBIMU TPEIPUHUMATEISIMH, a TAK)KEe MEXIY HU-
MU ¥ IOPUIMYECKUMH JIUIIAMH TTOJBEAOMCTBEHHBI apOUTPaXHBIM Cy/AaM, 32 HCKIIO-
YEHHEM CIIOPOB, HE CBSI3aHHBIX C MPEANPUHUMATEIHCKON AESITeNbHOCThIO. [ pakaa-
HUH, 3aHIMAIOIIUNACS MTPEANTPUHIMATEILCKOMN NeATeIbHOCThI0 0€3 COOTBETCTBYIOIICH
rOCyJapCTBEHHOM PErvCTPAIlH, HE BIPABE CCHLIATHCSA B OTHOIICHHUH 3aKJIFOUCHHBIX
UM CJIEJIOK Ha TO, YTO OH HE ABJsieTCs npeanpuHumateneM. Cy/ BipaBe MPUMEHUTD K
TaKUM CJeJIKaM TpPaBHJIa, yYCTAHOBICHHBIE /I 0053aTeIhCTB, BO3HUKAIOIIUX W3

HpCHHpHHHMaTCHLCKOﬁ ACATCIBHOCTH.

?
’e‘ KoHTpornbHble BOMpocCkl Mo fekuum 3

UYto moHMMAETCS TOT TPAKIAHCKON MTPaBOCIIOCOOHOCTHIO?

UTo cocTaBisIeT coiepKaHKe IPaxIaHCKOM MPaBOCIIOCOOHOCTH?

Uto moHMMaeTCs Mo TPaKIaHCKOHN JeeCIOCOOHOCThIO?

HazoBute BUABI rpakIaHCKON J1€eCIIOCOOHOCTH.

B kakux ciydasx BO3MOXXHO OrpaHUYEHHUE TPaKIAHCKOHN J1eeCIIOCOOHOCTH?
B kakux ciydasix rpakJiaHiH MOKET ObITh NPU3HAH HEJIeeCTIOCOOHBIM?

B 4yem cocTouT Ha3HauUeHUE HHCTUTYTA OIICKH U MTOTICUYNTEIHLCTBA?

X NNk WD =

B kakux cimydasix rpakJaHuH MPHU3HAETCS OE3BECTHO OTCYTCTBYIOIIMM H

OOBSABISETCS yMEpIIUM?

o

HazoBute npu3Haku MHAUBUIYATU3AIMU TPAKIAHUHA.
10. C xakoro MOMEHTa TpaKJIaHWH BIIPaBE 3aHUMATHCS MPEINPUHUMATEIh-
CKOM JIeATEILHOCTLIO?
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4 IOpuan4yecKue JJUIa KaK CyObeKThI IPAKIAHCKOI0 MPaBa

Tonamue ropuduueckoeo auya.
Co30aHue u npexpawerue 0essimeabHOCmu PUOULECKUX JIUY.

Knaccugurayusa ropuouueckux auy.

AN woh o~

IIpeocmasumenvcmea u gpuruansl OPUOUYECKUX TUY.

4.1 IloHsiTHE IOPUIUYECKOTO JTUIA

JleranbHOE OmNpeaeneHne PUINIECKOro una coaepxurcsa B cr. 48 I'K, B co-
OTBETCTBUU C KOTOPOHM ropuouueckoe auyo — 3TO OpraHu3alusi, KoTopas HMeEeT
000cO0JIEHHOE WMYIIECTBO M OTBEUAET UM IO CBOMM 0053aTe€lbCTBAM, MOXKET OT
CBOETO MMEHH MPUOOPETATh U OCYIIECTBIISITh TPAKIAHCKHUE TIpaBa U HECTH TPaXKIaH-
CKHe 00SI3aHHOCTH, OBITh MCTIIOM M OTBETYMKOM B cyze. IOpuamueckoe MU0 AOMK-
HO OBITh 3apEruCcTpUPOBaHO B EAMHOM rocy1apcTBEHHOM peecTpe IOPUINYECKUX JIHI
(ETPHOJI) B omHOM M3 OpraHM3allMOHHO-TIPABOBBIX (opM, mpeaycMoTpeHHbIx ['K
P®.

W3 npuBeneHHON neGUHUITMN MOXHO BBIICIUTH CICAYIONINE MPU3HAKU FOPHU-
JUYECKOTO JIUIIA.

Bo-nepBbiX, s IOpPUIUYECKOTO JUIA XapPaKTEPHO OpP2aHU3AYUOHHOE eOUH-
cmeo, MPEIoIararoIee, 4To IOPUANIECKOE JIUIO TSHCTBYET B TPAXKIAHCKOM 000pO-
T€ KaK equHoe 1eioe. JleaTenbHOCTh €ro CTPYKTYPHBIX NOAPA3AECICHUN MMOJYMHEHA
o011eMy PYKOBOJAILIEMY OpraHy, KOTOpbld (POPMUPYET U BbIpaXKAET BOJIIO OpraHu3a-
uuu BoBHE. OpraHn3alMOHHOE €IMHCTBO HOPUAMYECKOrO JIMLA 3aKPEIUIAETCS B €ro
YUpEAUTENHHOM JOKyMEHTE (YCTaBe WIHM YUYPEIUTEIbHOM JOTOBOPE), @ TAKKE B HOP-
MAaTHBHBIX aKTaX, PEryJUPYIOIIUX MOJOXKEHUE TOrO UM MHOTO BUJA IOPUIAYECKOTO
nuna.

Bo-BTOphIX, OpHIMYECKOE JHUII0 O00JadaeT 000COONeHHbIM UMYUWECHBOM.
KOpunuueckoe nuio MoxeT 001a1aTh UMYILIECTBOM Ha IpaBe COOCTBEHHOCTH, MpPaBe
XO034MCTBEHHOI'O BEJCHUS WJIM ONEPATHUBHOTO ymnpasieHus. KpoMe Toro, uMymiecTBo
MOXET TpPHHAMIEKATh IOPUIUYCCKOMY JIMIy B BHUIE 00s3aTEIhCTBEHHBIX IIPaB,
HanpuMep B BUJIE JECHEKHBIX CPEJICTB HA CUETaX.

B-TpeTpux, HOpPUANYECKOE MO HECET CAMOCHOSAMENbHYIO UMYUECMEEHHYIO
omeemcmeeHHocmb. TakuM 00pa3oM, KpeIUTOPHI BIpaBe 00pamiaThCs ¢ TpeOOBaHU-
SIMH, BBITEKAIOIIUMH U3 0053aTENbCTB IOPUUYECKOTO JIMIA, TOIBKO K HEMY CAMOMY;

B3BICKAHMS 10 ATUM TPEOOBAHUSAM MOTYT OBITH OOpaIlleHbI JIUIb Ha ero 000Cco0IeH-
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HO€ MMYIIECTBO. YupeauTenu (y4aCTHUKH) UM COOCTBEHHUKH IOPUIUYECKOTO JIUIIA
HE OTBEYAIOT M0 €ro J0JTraM, paBHO KakK IOPUANYECKOE JIUIIO HE OTBEYAET M0 UX 00s-
3aTENbCTBAM, 3a WCKJIKOYEHHUEM CIIy4aeB, MPEIyCMOTPEHHBIX 3akoHOM. Hampumep,
cornacHo 1. 1 c1. 75 'K y4acTHHKHM MOJIHOTO TOBApHILECTBA COJIUAAPHO HECYT CYO-
CHUMApPHYI0O OTBETCTBEHHOCTh CBOMM HMYIIECTBOM IO 00S3aTENbCTBAM TOBapHIIe-
ctBa; cormacHo M. 6 cT. 113 'K coOcTBeHHUK MMYyIIeCTBa Ka3eHHOTO MPEANpUATHs
HECeT CyOCHAMapHYI0 OTBETCTBEHHOCTD MO 00sI3aTEIbCTBAM MPEANPUATHUS TIPHU HEZIO-
CTaTOYHOCTH €ro MMyIIeCTBa. BO3MOXKHOCTh OOpallieHusi B3bICKaHUS Ha UMYIIIECTBO
IOPUANYECKOTO JIMIA MO JTUYHBIM 0053aTeNbCTBAM €ro yupeaurtenei (y4acTHHUKOB)
JNOCTUTAETCSl MOCPEACTBOM BBIJCICHUS YaCTU HMMYILECTBA IOPHIMYECKOTO JIMLA B
HaType W MOCJIEIYIOUEN €ro NpoJa)Xu WM MOCPEACTBOM NPOJAXH CaMOM J0JIn yva-
CTHUA JOJKHUKA B topuauyeckom nuiie (ct. 80 I'K).

B-uyeTBepThIX, IOpUANYECKOE JIMIIO BCETNIA 8bICHYNAem 8 epadcOaHCKOM 000-
pome om c60e20 umenu. ITO 3HAUUT, YTO OHO CIIOCOOHO OBITHh HOCUTEJIEM HE TOJBKO
MaTepHAIbHBIX, HO U MPOLECCYyaIbHBIX MPaB U 00513aHHOCTEH.

VY 10puau4ecKoro Juia CyllecTBYeT €AuHasl MPpaBOAeecloCOOHOCTh, KOTOPYIO
OOBIYHO HMMEHYIOT MPaBOCIOCOOHOCThIO, MOHUMAs MOJ HEH U JeecroCOOHOCTb
(ct. 49 T'K). [IpaBOCTIOCOOHOCTH FOPUAMYECKOTO JINIIa BOSHUKAET B MOMEHT BHECCHHUS
B EI'PYOJI cBenenuii o ero co3anuu ¥ MPEKPaIaeTcsi B MOMEHT BHECEHUS B YKa3aH-
HBII pEecTp CBECHUM O ero MmpeKkpameHu. BeiaenstoT o01Iyio 1 crenuanbHylo mpa-
BOCIIOCOOHOCTH ropuaAnuYeckux Juil. O01asi mpaBocrnocoOHOCTh 03HAYAET, YTO HOPU-
JTUYECKOE JIUIO MOXET UMETh IPaKJIaHCKHE MpaBa U HECTH OOSI3aHHOCTH, HEOOXO-
JIUMBIE JIJISl OCYIIECTBJICHUS JIIOOBIX BUIOB JESITEIHOCTH, HE 3alPEIleHHbIX 3aKO-
HOM. VIMEHHO Takoil mpaBOCIOCOOHOCTHIO 00JIaAAI0T KOMMEPUECKHE OpraHu3alii,
KpOME YHUTApHBIX MPEANPHUITHIA, KOMMEPUYECKHX OpraHu3alui, MpaBOCIIOCOOHOCTD
KOTOPBIX OTpaHHYeHa 3aKOHOM (OaHKH, CTPaxOBble OPraHU3AIMH), U KOMMEPUYECKUX
OpraHM3aIyii, TPaBOCIOCOOHOCTh KOTOPHIX OTPAaHUYEHA YUPEAUTEIbHBIM JTOKYMEH-
TOM.

CrneunanbHas MpaBOCIOCOOHOCTh O3HAYAET, YTO HOPUIUYECKOE JIULO HMEET
IpaKJaHCKKUE MpaBa U HECET 00S3aHHOCTH, COOTBETCTBYIOIIME TEM LEJSAM JEATEIb-
HOCTH, KOTOpBIE MPEAYCMOTPEHBI B UX YYPEAUTEIBHOM JOKyMeHTe. Takoil mpaso-
CIOCOOHOCTBIO 00J1a/1al0T HEKOMMEPUECKHUE U HEKOTOPbIe KOMMEPUYECKHUE OpraHHu3a-
MU, O KOTOPbIX OBUIO cKa3zaHO Bbile. OTAETbHBIMU BUAAMH JESTEIBHOCTH
IOPUANYECKUE JIMIA KaK C OOIIeH, TaK M CHelUaJIbHON MPaBOCIOCOOHOCTHIO MOTYT
3aHUMAThCS JUIIb TPU HAIUYUU CIIEHUATBHOTO pa3peieHus (JIMLeH31u), YWICHCTBA B

camoperynupyembix opranuzanusax (CPO) wnu BeimanHoro CPO cBuaetenbcTBa o
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JIOIYCKE K OmpenesieHHOMY Bully padot. [IpaBo Ha nHIIEH3UPYEMYIO NEATEIbHOCTb
BO3HUKAET C MOMEHTA IMOJYYEHUs JIMLIEH3UU WM B YKAa3aHHBIM B HEH CPOK M Ipe-
KpauaeTcsi 0 UCTEYeHUH CPOKa JeHCTBUS JIMLIEH3UH, €CJIM MHOE HE YCTAaHOBJICHO 3a-
KOHOM WJIM MHBIMHU MpaBoBbIMU akTamMH (cM. @3 PD «O nuiieH3upoBaHUU OTIEb-
HBIX BUJIOB AeaTebHOCTH» OT 04.05.2011 Ne 99-@3).

JIro60e 1opuaInYecKoe MO MOXKET ObITh OTPAHUYEHO B IIPaBaX TOJBKO B CIIy-
YyasXx U B TOPSAJKE, MPETyCMOTPEHHBIX 3aKOHOM. Tak, Hampumep, Ha OCHOBaHHUH
cT. 295 T'K yHuTapHble ONpeanpusiTus HE BIPABE CAMOCTOSTEIBHO PaCHOPSIKATHCS
HEJABUKUMBIM HMYIEeCTBOM. J[1000€ orpaHmyeHue, HE COOTBETCTBYIOIIEE 3aKOHY,
MOeT ObITh 003kajoBaHo B cyne. OrpaHu4eHre NPaBOCIIOCOOHOCTH MOXKET yCTaHAB-
JUBATHCS MyTEM yKa3aHUS Ha BUABI IEITEILHOCTH, KOTOPBIMHU OTACIIbHBIC FOpHIAYE-
CKHE JIMLa 3aHUMaThCsl He MOTyT. Tak, Hampumep, OaHKaM 3amperieHo COBEPIIATh
oTepaly 1Mo MPOU3BOACTBY U TOPTOBJIE€ MAaTEPHAIbHBIMH LIEHHOCTSIMH, 3aHUMATbCS
cTpaxoBanueM (CT. 5 3akoHa «O OaHKax W OAHKOBCKOH AESATENBHOCTHY). OrpaHude-
HUS B MPaBax IOPUIAYECKHUX JIULl MOTYT OBITh CBA3aHBI C UX PEOPraHU3AIMEN U JIUK-
Bujanuend. Hampumep, B nepuoj TUKBUAALIMKM IOPUIMYECKOTO JIUIA HE JOMYCKAETCS
rocyJapCTBEHHasi PerucTpanusi U3MEeHEHUI, BHOCUMBIX B yUpEIUTEIbHbIE JTOKYMEH-
ThI JINKBUUPYEMOTO FOPUIUIECKOTO JIHIIA.

B03MOXHOCTh IOPHINYECKOTO JIUIA CAMOCTOATEIBHO BBICTYNAaTh B I'paKIaH-
CKOM 000pOTE HEMOCPEACTBEHHO CBSi3aHA C €r0 HAUMEHOBAaHUEM, MECTOM HAXOXK[e-
HUS, aIPECOM, IPYTUMH CPEJCTBAMU MHIUBUIyAIU3AIMH, & TAKKE €r0 OpraHaMu.

K naumenosanuro 10Opuau4YeCcKOro JIMIA 3aKOH MPEAbIBISET OIpeAesIeHHbIE
TpeboBanusi. OHO JOJKHO COJEPKATh YKa3aHHWE HA €ro OpraHU3alMOHHO-IIPABOBYIO
dbopmy (AO, OO0, ®oun u T1.1.). JlaHHOE TpeOoBaHME 3aKOHA IMO3BOJISIET KOHTP-
areHTaM IOpUIUYECKOro JIMIA MOJYYUTh OINpENeTICHHbIE CBEIEHUS O HEM: KTO COO-
CTBEHHHK MUMYIIECTBA JaHHOTO IOPUIWYECKOTO JIUIA, KAKOBBI MpaBa U 00s3aHHOCTU
€ro y4aCTHHUKOB, KaKOB OOBEM OTBETCTBEHHOCTH B CIy4yae HapyILICHUs OpHUIUYe-
CKHM JIMILIOM CBOMX 00s13aTenbcTB. KpoMme TOoro, HaMuMeHOBaHHE HEKOMMEPYECKOM op-
raHu3alliu, a B MPEIyCMOTPEHHBIX 3aKOHOM CIIy4asiX U KOMMEPUECKOW OpraHu3aluu,
JOJDKHO COJIepKaTh YKa3aHME Ha XapakTep JeATeIbHOCTH IOPUAMYECKOTO JHIla
(mampumep, «ABTOHOMHasi HEKOMMepueckasi opranusanus «L{eHTp cyneOHbIX 3Kc-
nepTu3», «braroTBopuTenbHbIN (HOH MOMOIIN IETIM C OHKOJIOTHYECKUMHU 3a0071e-
BaHusMu «llomapu xu3upy», «[lyOonuunoe akiuonepuoe obmectBo «bank Mmmnepu-
an).

3aKOHOM YCTaHOBJICHbl OTPAaHUYEHMS], KAaCAlOUIUECss BOZMOXHOCTH BKIIOYEHUS

B HAMMCHOBAHHUEC HNOPUIAUYCCKOro JIMia O(I)I/IHI/IaJ'IBHOFO HaMMCHOBAHUA ((PCD», «Poc-
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CUs», @ TAKXKE CJIOB, IPOM3BOJAHBIX OT 3TOT0 HaWMMEHOBAHMS. BO3MOKHOCTH TaKOro
MCIIOJI30BaHUs JOIYCKAEeTCs JIMILb B CIy4asx, IPEeIyCMOTPEHHbIX yka3zamu [Ipesu-
nenta PO, akramu [IpaBurensctBa PD, mibo mo paspenieHuto, BEIIAHHOMY B MOPSI-
Ke, npexycmorpeHHoM [IpaBurenscteoM POD. B HanMeHOBaHUM IOPUINYECKOTO JINLA
HE MOTYT KCIIOJIb30BaThCS MOJHBIE WM COKpAllleHHbIE HAMMEHOBaHUSA (eiepanibHbIX
OpraHoOB T'OCYJAapCTBEHHOM BJIACTH, 3a HUCKIIOYEHHEM CIIy4acB, MPELYCMOTPEHHBIX
3aKoHOM, ykaszamu [Ipesmnenta PO wnu aktamu IlpaBurensctBa PO. [lopsanok umc-
[I0JIb30BaHUsl B HAUMEHOBAHUM HOPUINYECKOTO JIMLA OPUIHMAIBHOTO HAUMEHOBAHHUS
cyobekTa PO onpenensieTcss HOpMAaTUBHBIMU IPAaBOBBIMHM aKTaMH COOTBETCTBYIOLIE-
ro cyObeKTa.

Kommepueckue ropunndeckue aulia JOHKHbBI UMETh (PMPMEHHOE HauMEHOBa-
HUE, TI0J] KOTOPBIM OHU BBICTYIAIOT B TpakJaHCKOM 000poTe. DupMeHHOE HAUMEHO-
BAHHUE ONPENEIAECTCS B YUPEAUTEIBHOM JOKYMEHTE IOPUINYECKOTO JIUIA U BKIIIOYa-
ercs B EI'PHOJI pu rocy1apCcTBEHHOM perucTpalvy FOPUIHYECKOrO JTULA.

[Tomrmo HaumMeHOBaHHUS (B TOM 4ucie (PUPMEHHOIO) IOPUANYECKOE JTULO MO-
KET UMETh U JIPyrue CpeACcTBa MHAMBUIAYAIU3aLMU: TOBAPHbIE 3HAKH, 3HAKU 00CIIy-
KUBaHUs, KOMMepUYEeCcKoe 0003HaYEHHE.

Mecmo naxoorcoenus opuouyecko2o auya ONPENeNseTcs MECTOM €ro rocyaap-
CTBEHHOW perucrpauuy Ha teppuropur PP myrem yka3aHus HaMMEHOBAaHHs Hace-
JICHHOTO MyHKTa (MyHuuunaibHoro odpazosanusi). B EI'PIOJI nomken ObITh ykazan
aopec wpuoudeckozo auya. KOpuauueckoe MU0 HECET PUCK MOCIEACTBUN HEIOJTY-
YEeHUs FOPUIMYECKH 3HAUMMBIX COOOILEHUH, TOCTABJIEHHBIX IO aApeECcy, YKa3aHHOMY
B I'OCYJTapCTBEHHOM PEECTPE, a TAKXKE PUCK OTCYTCTBHUSA IO YKAa3aHHOMY aJIpeECy CBO-
ero oprana wiu npeacraBuress. CooOIIeHus1, JOCTaBICHHBIE 10 aIpecy, YKa3aHHOMY
B EI'PIOJI, cunrtaroTcsi MOJYyYEHHBIMU IOPUAMYECKUM JIMIIOM, JAKE€ €CIM OHO HE
HaxXOJMUTCS 10 YKa3aHHOMY aJIpecy.

FOpuanueckoe TUI0 BBICTYHAET B IPakJaHCKOM 000POTE MOCPEICTBOM CBOMX
0p2ano08, NEUCTBYIOINX OT €ro UIMEHU B COOTBETCTBUU C 3aKOHOM, NHBIMU ITPAaBOBBI-
MU aKTaMH U y4peIUTENbHBIM JOKYMEHTOM. [1o7 opraHom 0puan4ecKoro juia cie-
AyeT MOHUMATh JMLO (IpyNIy JUL), KOTOPOe BeIpabaThIBaeT, GOpMyIUpYyET U BbIpa-
xaet ero Bouto. Ilopsgok oOpazoBaHust M KOMIIETEHIIUSI OPTaHOB HOPUIUYECKOTO
JIMLA ONPEAEIISIOTCA 3aKOHOM M YYPEAUTENBHBIM JTOKYMEHTOM FOPUANYECKOIO JIULA.
Opran, BbICTyNAOIUN OT UMEHU FOPUIUYECKOIO JIMLA, TOJDKEH JIECTBOBATH B €r0
UHTepecax J0OPOCOBECTHO M Pa3yMHO, HE BBIXOJS 3a MPEAEIbl CBOMX MOJHOMOYUIA.
B npotuBHOM ciiydae OH 00s3aH BO3MECTUTh NPUYMHEHHbBIE IOPUAUYECKOMY JIUILY

Y6LITKI/I. YCTpaHI/ITB HJIM OIrpaHUYUTb TaAKyI0 OTBETCTBCHHOCTDL COITIAIICHUEM HCJIb34.
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B npenycMOTpeHHBIX 3aKOHOM Cly4yasx IOPUAUYECKOE JIMIO MOXKET y4acTBOBATh B
IPAXKJAHCKOM 00OpOTE Yepe3 CBOMX YYaCTHUKOB (cM., Hamp., m. 1 ct. 72 I'K) u pa-
OOTHUKOB, NEUCTBUSI KOTOPBIX MO UCIIOJIHEHUIO 00s3aTENbCTBA IOPUIMUECKOTO JIUIIA

CUMTAIOTCS ACHCTBUSIMU caMoro ropuaudeckoro jumia (ct. 402 I'K).

4.2 Co3nanue U NpeKpalieHne 1esiTeJbHOCTH IOPUANIECKUX JINIL

Kak mpaBuno, mms co3gaHus HOPUAMYECKOrO JIMLIA COIVIACUS TPETBUX JIUIL,
BKJIIOYAsi TOCY/IapCTBEHHBIE OpraHbl, He TpedyeTcs. OIHAaKO UMEIOTCS MCKITIOYCHHUS.
Tak, Hanpumep, JUIsI CO3[AaHUS COIO30B (accolualuil) HEOOXOAUMO MPEBAPUTEIHHOE
paspelieHre aHTUMOHOIIOJLHOTO OpraHa; jisl co3/iaHus 0aHKoB — pazpernieHue [[b PO.

IOpuanueckoe nuo cyuTaercs CO3JaHHBIM C MOMEHTA IOCYyAapCTBEHHOW pe-
TUCTPaLUH, T. €. C MOMEHTa BHECEHMS] COOTBETCTBYIOILEHW 3allMCH B I'OCYIApCTBEH-
HBIM PEECTp IOpUANYECKUX JinL. ['ocymapcTBeHHas perucrpauus IPUANIECKOTO JIU-
[1a OCYIIECTBIAETCS MO MECTy HAaXOXICHHS €ro IIOCTOSSHHO JEHCTBYIOLIETO
UCIIOJTHUTEIBLHOIO OpraHa WA MHOT'O OpTraHa WX JUIA, UMEIOIIETO PaBo JIEMCTBO-
BaTh OT UMEHHU OpUANYECKOro auua. ['ocynapcTBeHHas perucrpanus OCyleCTBIISIET-
csi ynoaHomoueHHbIM [IpaButensctBoM PD denepanbHbIM OpraHOM HCHOJHUTEb-
HOM BJIACTHM, B TOM YHUCJE €ro TEPPUTOPUAIBHBIMM OpraHamMu. B oTHOLIEHHH
KOMMEPUYECKHX OpraHM3alyid TakuM opraHom ssisercs denepanbHas HaJIOroBas
ciyx0a u ee TeppUTOpUaIbHbIe OpraHbl, a B OTHOIIEHUH HEKOMMEPUYECKUX OpraHu-
3aiui — MunucTepcTBO 0cTUIMK PD 1 ero teppuropuanbHble OpraHbl; B OTHOLIE-
HUU KPEOUTHBIX oprann3auuii — bank Poccun. [lopsanok u cpoku peructpanuu opu-
nuyeckoro smna onpenessitorcs D3 «O rocyiapcTBEHHONM PETUCTPALMU  FOPUIH-
YECKUX JIML U UHIUBUAYAIbHBIX MPEITPUHAMATEICI.

JIns rocynapCTBEHHOM PETHCTPALMM CO31aBAEMOI0 FOPUAMYECKOTO JIULA B pe-
TUCTPUPYIOLIMN OPTraH NPEACTABIACTCS MAKEeT JOKYMEHTOB, BKJIIOYAIOIIUM 3asiBlIC-
HHAE O TOCYJAapCTBEHHOM PEruCTpalvy; PELIEHUE O CO3JaHHM IOPUIMYECKOTO JIMIIA;
YUPEAUTENbHBIA JOKYMEHT IOPUAMYECKOTO JHIla U JOKYMEHT 00 yIuiate rocyaap-
CTBEHHOW MOIUIMHBI. 3aKOHOM MOJKET MPEIyCMaTpUBAThCS CIEIUAIbHBIN MOPSAOK
pPErUCTpalliU OTACNIBbHBIX BUJOB IOPUAMYECKUX JIUL (HAlpUMeEp, MOPSAIOK perucrpa-
UMY MOJUTHYECKUX NApTUH NOMUMO HOPM 3aKOHA O FOCYIAPCTBEHHOM PETrHCTPALNU
IOPUIMYECKUX JIML M1 UHAUBHUIYAJIBHBIX IPEANPUHAMATENEH PEIIAMEHTUPYETCS CIIe-
LAAJIBHBIM 3aKOHOM O IOJIMTUYECKHUX NApPTHUAX; HOPANOK PErUCTPalU PEIUTHO3HBIX
OpraHU3aIMA — 3aKOHOM O CBOOOJIE COBECTU U PEIIMTUO3HBIX 00bETUHECHHUSIX ).

llpexpawenue deamenvHocmuy OPUIAYECKOTO JUIA MOXKET MPOU30UTH B pe-

3yJbTaTe €ro peopeanuzayuu (3a UCKIOYEHUEM TaKOW ee (opMbl, KaK BbIJIECICHUE,
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KOTOpasi HampaBlieHa UCKIIOYUTEIHFHO Ha CO3[JaHUE HOBOTO FOPUAMYECKOTO JIUIA) U
JUKBUOAYUU.

B 3akoHOIAaTENECTBE OTCYTCTBYET OMPENEICHUE peopeanusayuu IOPUInIECKO-
ro JHIa, OJHAKO B IUBMJIMCTUYECKOW TOKTPHUHE IMOJ HEW MPHUHITO MOHWMATh yCTa-
HOBJICHHYIO 3aKOHOJIATeJIeM NPOIEAYypYy Iepexoja MpaB U O0S3aHHOCTEH OJHUX
IOPUIMYECKUX JIUI] K APYTUM B TTOPSIKE TTPABOIIPEEMCTRA.

CymecTByeT 1aTh (OpM peopraHu3alnu: CIUSHAE, TIPUCOCIUHEHUE, pa3Jieie-
HUE, BbIFeNIeHue U npeoOpa3oBanue. [Ipu crusnuu Ha MecTe HECKOJIBKHUX HOpUANYE-
CKHUX JIHII, KOTOPBIE MPEKPAIIAI0T CBOIO JEATEIbHOCTh, BOBHUKAET HOBOE IOpHINYEC-
CKOE€ IIMII0; TPU OTOM TMpaBa W OOS3aHHOCTH KaXKIOTO U3 CIUBAIOLINXCS
IOPUIMYECKUAX JIMI[ TIEPEeXOJIAT K BHOBb BO3HUKIIEMY FOpUAHMYEecKOMY Juiry. [Tpu
npucoeOuneHuy Ha MECTe HECKOJIbKUX FOPUIUYECKHX JIMI[ OCTACTCS JIMIIL OJIHO, K
KOTOPOMY TIEPEXOJIAT NpaBa W OOS3aHHOCTH TPHUCOCIUHEHHBIX IOPHINYCCKUX JIHIL.
[lpu pazoerenuu Ha MeCTe OTHOTO FOPUAMUYECKOTO JIUIA, KOTOPOE MPEKPAIIAET CBOIO
JeSITeIbHOCTh, BOSHUKAET HECKOJIBKO ropuauieckux juil. [Ipu guidenenuu n3 cocrapa
OJTHOTO FOPUINYECKOTO JINIA, COXPAHSIONIETO CBOIO JESATEIBHOCTh, BOSHUKACT €IIle
OJTHO WJIM HECKOJBbKO opuaudeckux jawuil. J[anHas ¢hopma peopraHusanuu Opuande-
CKOTO JIMIIAa HE MPUBOJUT K €0 JIMKBUAAIMH, a HCKIFOYUTEIHPHO HaNpaBlieHa Ha CO-
3JIaHUE HOBBIX IOPHIWYCCKUX JHIL. [Ipeobpazosanue FOPUIAIESCKOTO JIUIIA TIPUBOIUT
UCKITIOYUTEIILHO K H3MEHEHHIO €T0 OPTaHN3aIMOHHO-TIPABOBOM (POPMBI.

3aKOHOM JIOMyCKAaeTCsl CMEIIaHHas peopraHu3aIus, TO €CTh OJHOBPEMEHHOE
COUETaHHE PA3IUYHBIX €€ (POPM, paBHO KaK JOIMYCKAETCS OJTHOBPEMEHHASI PEOpraHu-
3alMsg HECKOJBKUX IOPUIMYECKHX JIHIl, CO3JAAHHBIX B Pa3HbIX OpPTaHU3aI[MOHHO-
MpaBOBBIX (popmax.

CBoOoma peopraHu3amvi MOXKET OBITh OrpaHWYEHa 3aKOHOM. B wacTHOCTH,
OTHOCHUTEIILHO OTJICIBHBIX BUJOB IOPUIMYCCKUX JIMII OTPAHUYUBACTCS WX MPABO HA
npeoOpa3zoBanue. Tak, Hampumep, OOMIECTBO C OTPAHUYEHHOW OTBETCTBEHHOCTHIO
MOJKET OBITh MPeoOpa30BaHO TOJBKO B aKIIMOHEPHOE OOIIECTBO, XO3WCTBEHHOE TO-
BapUILECTBO WJIM MPOW3BOJICTBEHHBIN KOOMEPATHB; aKIIMOHEPHOE OOIIECTBO BIpPaBe
npeoOpazoBaThCsl B OOIIECTBO C OTPAHMYEHHOW OTBETCTBEHHOCTHIO, XO3SHCTBEHHOE
TOBAPHIIECTBO WJIA MPOU3BOJACTBCHHBIN KOOTICPATUB; MPOW3BOJACTBCHHBIN KOOTEpa-
TUB MOXET OBITh MpeoOpa3oBaH HCKIIOYHUTEIHHO B XO3SHWCTBEHHOE TOBAPHIIECTBO
WM OOIIECTBO; accommanus (COr3) BIpaBe Mpeodpa3oBaThes B (POHII, aBTOHOMHYIO
HEKOMMEPUYECKYIO0 OpraHU3aIfio, OOMIECTBEHHYIO OPTaHW3allHI0; PEITUTHO3HBIE Op-
raHU3aIy BOOOIIIE HE MOTYT TOJIJIeKaTh MpeoOpa30BaHMIO TakK ke Kak U (poHAbI (3a

HCKIOYCHHUEM HECTOCYAAPCTBCHHBIX IICHCHUOHHBIX (I)OH,Z[OB).
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Peopranu3zanus MoxeT ObITh IPOU3BEACHA KaK B TOOPOBOJIBHOM IMOPSIZIKE, T. €.
[0 PELIECHUI0 yupenuTened (YYaCTHUKOB) IOPUAMUYECKOTO JIMLA JIMOO MO PELICHUIO
opraHa IOpUAMYECKOrO JIMIA, YIOJHOMOYEHHOIO Ha TO YYPEAMTEIbHBIM JOKYMEH-
TOM, TaK U B NPUHYJUTEIBHOM (B (pOpME pa3fesieHuss U BbIICICHUS) IO PELICHUIO
YIOJIHOMOYEHHOI'O F'OCYJapCTBEHHOTO OpraHa MJiM MO PELIEHUIO cya (HanpuMep, 1o
MPEANUCAHUI0 AHTUMOHOIIOJIBHOIO OpraHa B OTHOLIEHUM OpraHW3alvil, 3aHHMaro-
X AOMHHHUPYIOLIME TOJ0KEHNE Ha PHIHKE MU CUCTEMATUYECKU OCYIIECTBIISIFOLIUX
MOHOIIOJIBHYIO J1€ATEIbHOCTB).

Peopranuzanus B popme clvsiHUSA, IPUCOETUHEHUS U TpeoOpa3oBaHUs HE MO-
KeT OBbITh OCYILIECTBJICHA B NPUHYIUTEIBHOM HOPSAAKE, HO TpeOyeT B psJe CllydyacB
COIJIaCOBAHUS C TOCYIAPCTBEHHBIMUA OpraHaMu, HaIlPUMEP aHTUMOHOIOJIbHBIMU.

Peopranmuzanus 1opuanyeckoro iuna ogopmisieTcss NepeaaTOYHbIM aKTOM,
TpeboBaHUs K KOoTopoMy cojaepxathes B cT. 59 I'K. Kpome Toro, peopranmsaius B
dbopMe CAUSHUS M MPUCOEIUHEHUS MPEIyCMAaTPUBAET 3aKIIIOUEHUE COOTBETCTBYIO-
IIMX JOTOBOPOB O CIUSHHUM U IIPUCOECTUHECHNH.

CBeneHust 0 peopraHuzallud IOpUAMYECKOro Jjuua myosukyrorcs B CMU.
Kpome Toro, 3akoHOM MOET OBITh IPETYCMOTPEHA 00A3aHHOCTh PEOPTraHU3yEMOTO
IOPUIMYECKOTO JIMIIA YBEJOMUTh B MUCbMEHHON (hOpME CBOMX KPEIUTOPOB O peopra-
Huzauuu. [locnennue BnpaBe moTpedOBATh JOCPOUYHOTO MCIIOTHEHUS HOPUIUYECKUM
JUIIOM €ro 00s3aTeNbCTB U BO3MEIICHUS MPUYUHEHHBIX 3THUM YOBITKOB. [Iponeaypa
peopraHu3alyy 3aBEpPIIACTCS BHECEHUWEM B IOCYIJAPCTBEHHBIM PEECTp CBEACHUHN O
BO3ZHUKIINX U IPEKPATUBLIUX CYLIECTBOBAHUE IOPUINIECKUX JINLIAX.

Jluxeuoayuss — Tpoueaypa, HampaBlIEHHAas Ha MPEKpallCHHUE NeATEIbHOCTH
IOPUIMYECKOTO JUIa 0e3 rmepexoaa npaB U 00s13aHHOCTEN B MOPSAIKE YHUBEPCAIBHO-
ro MIpaBOIMpeeMCTBAa K ApyruM jaunam. JIMKBuUAamus MOXKET ObITh OCYILECTBJICHA:
1) B 10OpOBOJIBHOM TOPSAKE MO PEUICHUIO €r0 yupenuTenei (y4acTHUKOB) JIHOO
YIOJIHOMOYEHHOTO OpraHa (Hampumep, Mo MPUYMHE HEIeIeco00pa3sHOCTH aabHeH-
IIETO CYIIECTBOBAHUS; UCTEUEHUs CPOKA, HA KOTOPBIM ObUIO CO3/1aHO HOPHUINYECKOE
JMLO; AOCTHXKEHUS LENH, pagd KOTOPOH OBUIO CO3[4aHO HOPHUINYECKOE JIMIO);
2) B IPUHYAUTEIBLHOM IOPSIIKE B pe3ysbTaTe TpyObIX U HEYCTPAHUMBIX HapyLICHUM
3aKOHA, OCYIIECTBJICHUS ACSATENbHOCTH O€3 JUIEH3WHU, OCYIIECTBICHUS 3aIpeleH-
HOM 3aKOHOM JeATelbHOCTH W ap. Hampumep, oO1ecTBO ¢ OrpaHUYEeHHOW OTBET-
CTBEHHOCTBIO MOKET ObITh IPUHYAUTEIHHO JUKBUAUPOBAHO, €CIIU YUCIIO €T0 y4acT-
HUKOB IPEBBICUT yCTAHOBJIEHHBIM 3aKOHOM mpenen (50 uenoBek) W mpu 3TOM HE
Opou30iiIeT MpeoOpa3oBaHNUE B AKIMOHEPHOE OOIIECTBO WJIM IPOU3BOJCTBEHHBIN

KOOIICPpAaTHB.
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[TpuHsBIIMI pemieHre O JTUKBUAAIMN 0053aH MUCHbMEHHO YBEIOMHUTH 00 3TOM
PETUCTPHUPYIOIINI OPTaH C LETbI0 BHECEHHs] B TOCYJApPCTBEHHBIN PEECTp 3aIUCH O
TOM, 4TO FOPUINYECKOE JIUI0 HAXOAUTCS B MPOIIECcCe JIMKBUAALNHU, a TAKXKE OIyOIIH-
KOBaTh COOTBETCTByOIME cBeneHus B CMU. Jlanee HazHavyaeTcs TUKBHIAIIMOHHAS
KOMUCCHS (JTUKBHIATOP), K KOTOPOM MEPEXOIAT TOTHOMOYHS 0 YIIPABICHUIO Jieiia-
MU JIHKBUIUPYEMOTO HOPUIUYECKOrO JHIa. B 005S3aHHOCTh JUKBHIAIMOHHON KO-
MUCCUHU BXOJUT ITyOJUKAIHS CBEACHUNA O JIMKBUIAIWU FOPHUIUICCKOrO JIUIA, O IO0-
pSKE W CpPOKe 3asBICHHS TpeOOBaHH KpeauTopaMu (3TOT CPOK HE MOXKET OBITH
MeHee 2 MecsIeB ¢ MOMEHTa mybaukanun). [1o okoHYaHUU CpoKa TSl PEbSIBICHUS
TpeOOBaHUI KpEeOUTOpPaMH COCTaBIISIETCS MPOMEKYTOUHBIA JIMKBUIAMOHHBINA Oa-
JaHC, B KOTOPOM OTPKAIOTCS CBEICHHS O MEPEYHE M Pe3ysIbTaTaX PacCMOTPCHHSI
TpeOOBaHUI KPEAWTOPOB; O COCTABE MUMYIIECTBA JIMKBUIUPYEMOTO IOPHIHYECKOTO
JUIIA.

TpeOoBaHMsI KPEIUTOPOB YIOBJICTBOPSIOTCSA B TOPSJAKE OYEPEAHOCTH (BHE
oueper yAOBIETBOPSIOTCA TPEOOBaHNs, CBSI3aHHBIC C MOTAMICHUEM TEKYIIUX PacXo-
JI0B, HEOOXOTUMBIX JIJISl OCYIIECTBICHUS JIMKBUIANN IOPUIMIECKOTO JIUIIA):

® B IICPBYIO OYEpeIb YIOBIICTBOPSIOTCS TPEOOBAHUS TPAXKIaH, CBSI3aHHBIC C

BO3MEIIICHHEM Bpea KU3HU WJIH 3JI0POBBIO, KOMIIEHCAITUEH CBEpX BO3MeE-
IICHHWST Bpela, NMPUYMHEHHOTO BCJICACTBHE pa3pylICHUs, MOBPEIKICHHS
00BEKTa KaUTATHHOTO CTPOUTENHCTBA, HAPYIICHUS TpeOOBaHUN Oe3omac-
HOCTH TIPH CTPOMTEILCTBE 00BEKTA KAIMUTAIBHOTO CTPOUTEIBCTBA, TPeOO-
BaHUN K OOECTeUYeHHI0 OEe30MaCHOCTH IKCIUTyaTalliy 37aHusl WU COOpY-
KEHHsl, a B CiIy4ae JMKBHIAIIMM OaHka — TpeOOBaHUS TpaxkaaH IO
3aKJIFOUEHHBIM JIOTOBOpaM OaHKOBCKOTO BKJIaja, OAaHKOBCKOTO CueTa,
a TaKxke TpeOOBAaHUS OpPTaHU3AINN, OCYIIECTBISIOMNX (PYHKIINUU 1O 00s13a-
TEJTBPHOMY CTPaXOBaHHUIO BKJIAJIOB (PU3NICCKUX JIHII,

® BO BTOPYIO O4epe/b MMPOM3BOIUTCS BhIMJIaTa BBIXOJHBIX MMOCOOWH 1 OTUIaTa

TpyJa JIUI, pPabOTAIIUX WIA PabOTaBIIMX IO TPYJOBOMY JOTOBOPY; BbI-
1aTa aBTOPCKOTO BO3HATPAXKICHHSI,

® B TPETHhIO OYepeib IMOTAMIAIOTCS O00S3aTEIIbHBIC IJIATS)KU B OIOJDKET M BO

BHEOIOKETHBIE (DOH/IBI;

® B UYETBEPTYIO OYEPElb OCYIMIECTBIIIOTCS PACUYETHI C IPYTUMH KPEIUTOPAMH.

TpeGoBanHMsI KPeAUTOPOB MEPBOM M BTOPOU OYEPEH YIOBICTBOPSIFOTCS CO JTHS
YTBEPXKACHUS MPOMEKYTOYHOTO JIMKBUAAMOHHOTO OajaHca, a TPEThe M 4YeTBep-
TOM — TIO0 MCTEYeHUU | Mecsia co JHS ero yTBepkacHus. TpeOoBaHUS KaxaoH oue-

penu ynoBJIETBOPSIOTCS MOCTE YAOBIETBOPEHUS TPeOOBaHMI KPEAUTOPOB MPEIbIay-
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men ouepeau. [Ipu HEZOCTATOYHOCTU UMYIIECTBA JIMKBUIUPYEMOTO FOPUIUIECKOTO
JUIa OHO PacIpelessieTcsl MEXKIY KpeauTopaMHu COOTBETCTBYIOLIEH ouepenu Ipo-
HOPLUUOHAIBHO UX TpeboBaHMAM. TpeOoBaHUs, HE YAOBIETBOPEHHBIE BCIEACTBHE
HEJ0CTATOYHOCTH UMYIIECTBA FOPUIUUECKOIO JIMIA, CYUTAIOTCS [TOTallIEHHBIMHU.
[To uToram pacueTroB ¢ KpeIUTOPAMHU COCTABIISIETCS OKOHYATENIbHBIN JTUKBUIA-
uoHHbIN OanaHc. Cyap0a MMyIIECTBA, OCTABILETOCS MOCIE PACUETOB C KpeauTopa-
MU (OCTaTOYHOE MMYIIECTBO), PEIIaeTCs Mo-pa3HoMy. Tak, B YyHUTApHBIX MpearpHs-
TUSX, YUPEKICHUSAX, XO3AMCTBEHHBIX TOBAapHILECTBAaX U OOIIECTBAaX, KOOMEPAaTUBAX
OHO IepefaeTcs yupeauTessaM (y4acTHUKaM) KaK JUKBUJAIMOHHAs CTOMMOCTD (KBO-
Ta), €CJIM MHOE HE IMPEAyCMOTPEHO 3aKOHOM HWJIM YUYPEIUTENIbHBIMU JOKYMEHTaMU
IOPUIMYECKOTO JHUIA. B 0OIIeCTBEHHBIX (PENMTHO3HBIX) OpraHu3anusax, (oHaax,
OOBEIMHEHUAX IOPUANYECKUX JIMI, AaBTOHOMHBIX HEKOMMEPUECKHX OpTraHH3alUsIX
JaHHOE UMYIIECTBO HAIPaBIISIETCS B COOTBETCTBUU C yUPEAUTEIbHBIMU JOKYMEHTA-
MU FOPUIUYECKOTO JIMLA Ha LENH, U1 JOCTUKEHHS] KOTOPBIX Oblila CO3/laHa OpraHu-
3a1usd Wi 0JaroTBOPUTENIbHBIE LEJIM, @ €CJIU HCIOJb30BaHNE MMYILIECTBA HEBO3-
MOKHO B YKa3aHHBIX LEJISAX, OHO oOpamaercs B J0XOJA TocylaapcrBa. B Hekowm-
MEpPUYECKUX MapTHEPCTBAX OCTATOYHOE MMYIIECTBO IMEPEXOAUT WIECHY MAapTHEPCTBA
B BUJIC€ KBOTBI, HO TOJBKO B ONPEACICHHOW YaCTH, PABHOM €r0 B3HOCY B JAHHOE
MapTHEPCTBO; OCTajbHAs 4YacTh MJET JUOO HA WENH, Pagd KOTOPBIX CO3/1aBalIOCh
NapTHEPCTBO, JUOO0 Ha OJIAroTBOPUTEIbHBIC LENH, JUO0 (€ClM MMYIIECTBO HEBO3-
MO’KHO MCHOJIb30BaTh B YKA3aHHBIX LIEJIAX B COOTBETCTBUU C YUYPEAUTEIbHBIMU J10-
KyMEHTaMHM) B JJOXOJ TOCYJapCTBa.
B kauecTBe cnenuanbHbIX CIy4yaeB JIMKBUIALMM PACCMATPUBAIOTCS JIUKBUOA-
Yus HedeuCmeyouux 1opuouyeckux auy u bankpomcemso. B nepBom ciydae 10puan-
YEeCKOE JIMIIO JIMKBUIUPYETCS MOCPEICTBOM HCKIIIOUEHUS! U3 €IUHOTO TOCYAapCTBEH-
HOTO peecTpa IOPUANYECKUX JIUI[ M0 PELICHUI0 perucTpupyromulero oprana. OcHoBa-
HUEM JIJIs1 TAKOW JTMKBUJIAIIUHU CITYKHUT:
1) HempenocTaBiI€HHE HAJIOTOBOM OTYETHOCTH B TE€UYEHHE MOCIEIHUX 12 Me-
CSILIEB, MPEIIECTBOBABUIMX MOMEHTY MPUHATUS PETUCTPUPYIOIIUM Opra-
HOM COOTBETCTBYIOIIIETO PEIICHUS;

2) HeocCylleCTBICHHE Omepanuil XoTs Obl O OJHOMY OAHKOBCKOMY CYETYy B
YKa3aHHBII MepUoJl BpEMEHH.

JlaHHOE pEelIeHre PETUCTPUPYIOMIETO0 OpraHa JIOJDKHO OBITh OMyOJWKOBAHO B
OpraHax Ie4yaTyu B TEUEHHUE TPeX JHEW ¢ MOMEHTa ero npuHATusi. OJHOBPEMEHHO C
pELIEHNEM O MPENCTOSIIEM UCKIIOYEHUH IOPUANUECKOrO JINLA AOHKHBI ObITh 0my0-

JIMKOBAHBI CBCACHH: O IIOPAAKEC U CPpOKAX HAIIPABJIICHUS 3asBJICHUM KpeauTOpaMu HUJIN
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WHBIMM JIMIIAMU, YbH MPaBa U 3aKOHHBIC MHTEPECHI 3aTPATUBAOTCS B CBSI3U C UCKIIIO-
YEHHEM HEJICUCTBYIOUIETO HOPUIAYECKOrO JIMIa U3 €IUHOr0 TOCYJIapCTBEHHOTO pe-
ecTpa pUINYECKUX JHIl. JlaHHBIE 3asABJIEHUS] MOTYT OBITh HAIpaBJICHbI B TCUCHHUE
TpeX MECAIEeB CO JHS OMyOJUKOBAHUS pPEIIEHUS O MPEACTOSIIEM HCKIIOYEHUU.
B ciayyae nampaBneHus 3asBIEHUN pelIeHHE OO0 HCKIIOYEHHH HEIEHCTBYIOIIETO
FOPUINYECKOTO JIMIA U3 €AUHOTO TOCYJAapCTBEHHOTO PEECTpa KOPUANYECKUX JIUL] HE
MPUHUMAETCS, a FOPUINIECKOE JIUI0 MOKET OBITh JTUKBUIUPOBAHO B OOIIEM MOPSIIKE.

OcHoBanueM 11 OAaHKPOTCTBA HOPUIUYECKOE JIMIIA SIBJSETCS €r0 HeCcrocoo-
HOCTh B TIOJIJHOM OOBEME YAOBJICTBOPUTH TPeOOBAHUS KPEIUTOPOB IO JICHEKHBIM
o0s13aTenbcTBaM M (MJIM) UCIIOIHUTH 00S3aHHOCTH IO YIIaTe 00s3aTeIbHbIX IjiaTe-
xel. Bormpocsl, cBsi3aHHBIE ¢ OAHKPOTCTBOM IOPUIUYECKUX JIUI], PETYIHPYIOTCS CIie-
[IAATBLHBIM 3aKOHOM «O HECOCTOSTENHHOCTH (OAaHKPOTCTBE ).

BankpoToM MOXET okazaThCAd Kak KOMMeEpYEecKasi, Tak U HEKOMMepYecKasi op-
raHu3anus, 3a UCKIOYEHUE Ka3€HHBIX MPEANPUSITUN, YUPEKICHUM, MOIUTUYECKUX
MapTUM, PEIMTHO3HBIX OPTaHU3AIUMN.

OTHOCUTENBHO OTIEIBbHBIX BUJOB HOPUAUUYECKUX JIUI[ 3aKOHOM YCTaHOBJICHBI
OTpAaHUYCHHMS Ha TMPUMEHEHHWE TPOoIeayphl OaHKPOTCTBA, YCTaHOBJIICHHbIE @3
«O HecocrosTenbHOCTH (OaHKPOTCTBE)». Tak, TOCymapCTBEHHAs] KOPIOPAIUS WIIH
rocyJapCTBEHHAs] KOMIIAHUS MOXET ObITh MpHU3HaHA OAHKPOTOM, €CJIA ITO JTOMYyCKa-
€TCs HEMOCPEJICTBEHHO 3aKOHOM O TaKUX IOpUAMYECKHX Juiax. Hanpumep, coriaacHo
cT. 3 @3 «O rocynapcTBeHHOM KommnaHun «Poccuiickue aBTOMOOMIIBHBIE TIOPOTH» U
O BHECEHUH U3MEHEHUM B OTHEJbHBIE 3aKOHOAAaTENbHbIE akThl Poccuiickon denepa-
IIMK» Ha JAHHYIO TOCYAapCTBEHHYIO KOMIAHUIO HE PACIPOCTPaHSIETCs 3aKOH O OaHK-
potcTBe. sl TMKBUIAIMKY YKa3aHHOTO IOPUIMYECKOTO0 JIMIla 3aKOH MpeycMaTpuBa-
€T HeOOXOMMMOCTh MPUHATHS CHEIUATBHOTO 3aKOHA, OMPEACIISIONIEro MOPSI0K ero
mukBuaanu. OrpaHideHre B MPUMEHEHNUN 3aKOHA 0 OAHKPOTCTBE YCTAHOBJICHO W B
OTHOIIIEHUU (POHJIOB, KOTOPBIE MOTYT OBITh MMPU3HAHBI HECOCTOSTEIHHBIMHE, €CITH ITO
opsMO TIPEAyCMOTPEHO 3aKOHOM o Takux ¢ougax. Tak, cormacHo cT.25 @3
«O ®onpe conecTBUs peOPMUPOBAHUIO KUITUITHO-KOMMYHAJIBHOTO XO35UCTBa» K

npoueaype €ro JUKBUAAIIMKY HE ITIPUMCHACTCA 3aKOHOAATCILCTBO O 6aHKp0TCTBC.

4.3 Knaccupukanusi OpuaM4ecKux JHUI

HO KpI/ITepI/IIO oSJIIn OCATCIIBHOCTU IOpI/II[I/I‘-IeCKI/Ie JINIIAa HOI[paBI[eJ'IHIOTCH Ha
ABC T'PYIIIIBL: KOMMeEpUYeCKUue U HeKomMmepiecKue. KOMMep‘-IeCKI/Ie OpraHu3aluy B Ka-
YeCTBE OCHOBHOM 117U JACSATEILHOCTH MPECICAYIOT U3BJICUCHHE MPUOBLIHN (T. €. 0CY-

HMIECTBIISIIOT MPEANPUHUMATENBCKYIO JCSITENbHOCTD) U PACHPENEsiOT MOJYyYEeHHYIO
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npuObUTh MEXIY y4acTHHKaMH. HekoMMmepueckue OpraHu3allii HE MPecieIyloT B
Ka4eCTBE OCHOBHOM II€JTM CBOCH JIEATEIIbHOCTH M3BJICUCHHE TPUOBLIN U TeM OoJiee He
pacrpenessifoT ee MeXay ydacTHukamMu. OCHOBHAsS 1IeJIb JICATEIIBHOCTH TaKUX Opra-
HU3AIMid — JOCTHKCHHUE OOIIECTBEHHBIX OJIar: COLMAIBHBIX, 0JIATOTBOPUTEIBHBIX,
KYJIBTYPHBIX, 00pa30BaTeIbHBIX, HAYYHBIX, YIPABICHYSCKUX U T. II. B TO ke BpeMs
JUTS TOCTYDKEHUS IIeJied, pajii KOTOPBIX OHU CO3JIaHbl, HCKOMMEPYECKHE OpTraHm3a-
IIUU BIIPaBe OCYIICCTBIISATH MPHHOCSIIYIO JTOXOM JAeATeIbHOCTh. [ 3TOr0 HE0OXO-
JIMMBI JIBa YCJIOBUS. Bo-TIepBhIX, BO3MOYKHOCTh OCYILECTBICHUS TAKOW JESTEILHOCTH
JI0JDKHA OBITH MPEIyCMOTPEHA yCTaBaM HEKOMMEPUYECKOH opraHu3aiui. Bo-BTOpbIX,
HEKOMMEpUECKasi OpraHu3aius (3a MCKIIIOYCHHEM Ka3eHHBIX U YaCTHBIX YUpEeKIe-
HUH) JIOJDKHA UMETh JJOCTATOYHOE JIJISl OCYIICCTBIICHUS TAKOW JEATSIIBHOCTH UMYIIC-
CTBO, PHIHOYHOW CTOMMOCTBIO HE MEHEe MUHUMAJIBHOTO pa3Mepa yCTaBHOTO KaIuTa-
Ja, MPETyCMOTPEHHOro JUIsl OOIIecTBa C OTPaHMUYEHHOW OTBETCTBEHHOCTHIO (Ha
cerogusmHUi aeHb 310 10 000 pyo.).

B o xe Bpemst @3 «O HEKOMMEPUECKUX OpraHU3alHsIX» MPUACPIKUBACTCS HEe-
CKOJILKO MHOTO mojaxoja, Hexenu 'K P®, k onpeneneHnio BO3MOXKHBIX BHJIOB Jiesi-
TEJILHOCTH HEKOMMEPUYECKO# opranuzaiuu. Tak, B 1. 2 ¢T. 24 yKa3aHHOTO 3aKOHA Iro-
BOPUTCSA O TOM, 4YTO HEKOMMEpUYecKas OpraHM3alMs MOXET OCYIIECTBIATH
MPEIIPUHAMATEIBCKYI0 U UHYIO MPUHOCSIIYIO JOXOJ ACSITEILHOCTD (IIPHHOCSIICE
pUOBLTH MPOU3BOJICTBO TOBAPOB M YCIYT, OTBEUAIONIUX IIEJISIM CO3IaHHUSI HEKOMMEP-
YEeCKOM OpraHu3alluy, a TAKKe MPUOOPETEHUE W pealin3allusl [ICHHBIX OyMar, UMyIie-
CTBCHHBIX M HEMMYIICCTBCHHBIX IPAB, YYaCTUE B XO3SHCTBEHHBIX OOIIECTBAX U y4a-
CTHE B TOBApHIIECTBAX HA BEPE B KAUECTBE BKJIATYMKA) JIMIIb TOCTOJIBKY, TOCKOJIBKY
3TO CIY’KUT JIOCTHIKEHUIO TIeJIeH, pajii KOTOPhIX OHA CO3J/laHa, U COOTBETCTBYET yKa-
3aHHBIM IIEJISIM TIPY YCJIOBUH, YTO TaKas IeATEIbHOCTh YKa3aHa B €€ yUPEIUTEITbHBIX
nokyMmeHTax. OTCrO1a MOXKHO CJeJIaTh BBIBOJ O TOM, YTO COJCP)KATEIBHO IOHSITHE
IPUHOCAIIAS JA0XOJ] JCITCILHOCTE» IIHUPE, HEXKEIH MOHATHE «IPEIITPHHHMATCIIh-
CKasi JICATENIBHOCTbY», U MPEIINPUHUMATEIIbCKAS ICATSILHOCTD JIJIT HEKOMMEPUYECKOM
OpraHu3aIUK SBISETCS PA3HOBUIHOCTHIO JIOXOIHOM JACSITEIBHOCTH.

B 3akoHe COMEPKUTCS  MCUYCPIBIBAIOLIMA  MEPEYCHb  OPraHU3aIMOHHO-
PaBOBBIX (POPM, B KOTOPBIX MOTYT CO3/1aBaThCs KOMMEPUECKHE U HEKOMMEPYECKHE
opranm3anun. Tak, KOMMEpPUYECKHEe IOPHINICCKUE JIUIa CO3AA0TC B (hOpME ITOTHBIX
TOBApPHIIECTB, TOBAPUIIICCTB HA Bepe, OOIIECTB ¢ OTPAaHMYECHHOW OTBETCTBEHHOCTHIO,
aKIMOHEPHBIX OOIIECTB, KPECThIHCKUX ((pepMepCKuX X035 CTB), TPOU3BOICTBEHHBIX
KOOIIEPATUBOB, TOCYIAPCTBEHHBIX U MYHHIIUIAIBHBIX YHUTAPHBIX MPEIPHUITHH, XO-

31 CTBEHHbBIX IMapTHCPCTB. HCKOMMCp‘ICCKI/IC opraHu3alyy MOr'yT CymeCTBOBATb B
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dbopme NOTpeOUTENBCKUX KOONEPATHUBOB, OOIIECTBEHHBIX OpPraHU3alUM, PEeTUruo3-
HBIX OpraHu3anuii, ¢GoHAOB, accolanuil (CO30B), TOBAPUILECTB COOCTBEHHUKOB
HEJABUKUMOCTH, Ka3aubuX OOILECTB, YUPEKACHUHN, OOIIMH KOPEHHBIX MaJIOYHUCIICH-
HbIX HaponoB P®d, aBTOHOMHBIX HEKOMMEPYECKHUX OpraHU3alMid, MyOJIUYHO-
MPaBOBBIX KOMIIAHUH, aJBOKATCKUX TajaT, aIBOKATCKUX 00Pa30BaHUM, SBISTFOITIXCS
opuaudeckuMu JuramMu. OcoOEHHOCTH KaX 0l OpraHU3aIllMOHHO-TIPABOBOM (DOPMBI
3aKperuieHbl B cOOTBETCTBYIOIUX cTaThax ['K P®D, a Takke B crienuanbHbIX 3aKOHAX.

B 3aBUcHMOCTH OT 4JIeHCTBa Kak KOMMEPYECKHE, TaK U1 HEKOMMEPUYECKUE Op-
raHu3aluy MOJPA3CISIOTCS Ha Kopnopamueuvle U yhumapHvle. K KopriopaTuBHBIM
OTHOCATCS OpraHU3allud, yUpeauTenau (y4acTHUKH) KOTOPhIX 00JaJatoT MpaBoM yda-
cTus (WICHCTBA) B HUX U (OPMUPYIOT UX BBICIINN OpraH. B yHUTapHBIX opraHu3arm-
X YYpPEIUTETW HE CTAHOBSATCA WX yYAaCTHUKAMU W HE MPUOOpPETaloT B HUX TPaB
YICHCTBA (TOCYIapCTBEHHBIE W MYHUIIUNIATLHBIE YHUTAPHbBIE TIPEANPUITHS, (OHIIBI,
YUpEeXKICHUSI, aBTOHOMHBIE HEKOMMEPYECKHUE OpraHW3aIllN, PEIUTHO3HBIE OpPTaHU3a-
U, TyOJIMYHO-ITPABOBBIE KOMIIAHUH).

B 3aBucuMocTH OT 00beMa BEUIHBIX MPaB BBIACIAIOT IOPUAMYECKHUE JIMLA, 00-
jaaoanwue UMywecmsom Ha npage coOCMBeHHOCMU;, opududeckue auya, 0o1aoaro-
wue UMyWecmeom Ha npage Xo3saucmeeHno2o eedenus (TOCydapCTBEHHbIE U MYyHH-
IUOANbHBIE YHUTApHBIE NOPEANPUSITUA); ropuoudeckue auyd, oobaaoarouue
UMYWecm8oM HA npase onepamusHoz2o ynpaeienus (yUpexaeHus, Ka3eHHbIe Mpe-
IPUSTHSA ).

4.4 IlpeacraBureabcTBa U GUIANAIBI WPUANYECKUX JTHUI

Opunnueckue nuia, kKak KOMMepUYecKHe, TaKk U He KOMMepYeCKHe, BIIpaBe Co-
3/1aBaTh BHE MECTa CBOETO HAXOXXICHHS (KOTOpOE OMPENENsIeTcs MECTOM rocynaap-
CTBEHHOW PETUCTPALMU IOPUIUYECKOTO JHIa) GUIHabl U NMpeacTaBuTeabcTBa. CBe-
JCHUST O TPEICTaBUTENBCTBAX M (Quinanax IOPUAWYECKOTO JIMIA JIOJDKHBI
ykasbiBaThcsl B EI'PTOJI.

Ilpeocmasumenbcmeo — 310 000COOJIGHHOE TMOJPA3ACICHUE HOPUINYECKOTO
JIMIIA, PACHOJIOKEHHOE BHE MECTA €ro HaXOXICHHUsS, KOTOPOE MPEJCTaBIsET UHTEpe-
Chbl IOPUINYECKOTO JIUIA U OCYILECTBISACT UX 3amuTy. Quauanr — 370 000co0IeHHOE
MoJipa3/iesieHue I0PUANUECKOTO JHUIa, PACIOI0KEHHOE BHE MECTa €r0 HAaXOXKACHUS U
OCYIIECTBIISIONIEE BCE €ro (GYyHKIMHU UM UX YacTh, B TOM 4Hcie (PyHKIHMU TpeacTa-
BUTENbCTBA. HU ¢unnan, HU NpeacTaBUTENbCTBO IOPUANYECKUMU JTUIIAMH HE SIBJIS-

torcs. VX mpaBoBOi peXUM CBOJIUTCS K CIIETYIOIIEMY:
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JaHHbIE 000COOJEHHBIE MOAPA3/EICHHs ACHCTBYIOT Ha OCHOBE IOJOXKeE-
HUU, YTBEP>KIECHHBIX IOPUIAYECKAM JIUIIOM;

uH(DOpMaIUs 0 HUX JTOJDKHA OBITh OTpakKeHa B yUPEAUTEIBHBIX JTOKYMEH-
Tax PUIUIECKOTO JIHIIA,;

pykoBoauTenb (unuana (MpeAcTaBUTEIHCTBA) HA3HAYAETCS Ha JOHKHOCTD
IOPUINYECKUM JIUIIOM U JICHCTBYET Ha OCHOBAaHUM JOBEPEHHOCTHU, KOTOPAs
HEoO0XorMa JIJIsl MPEACTABUTEILCTBA TIEpe]] TPETHUMHU JIUIAMU;
HA/ICTISIOTCS UMYIIECTBOM CO3JIaBIIUM HX IOPUAMYECKUM JIUIIOM, KOTOPOE
YUUTBHIBACTCS Ha UX OTICIBHOM OaiaHce, MPeICTaBISIONIMM CO00 JacTh
CaMOCTOSITENILHOT0 OanaHca IPUANUECKOrO JINIIA;

UMyIIecTBO ¢uauana (MpeacTaBUTEIbCTBA) MOXKET ObITh OOBEKTOM B3bIC-
KaHMS 10 00s3aTeNIbCTBAM FOPHUINYECKOTO JIMIAa HE3aBUCUMO OT TOTO, CBSI-
3aHBI JIM JIOJITU C ACATEIBHOCTHIO (uraia (IpeIcTaBUTEIbCTBA) UITH HET;
Mo 00s3aTeNbCTBaM, CBSI3aHHBIM C JICSITEILHOCTHIO (prumnana (mpeacTaBu-
TENbCTBA), OTBETCTBEHHOCTh HECET IOPUANYECKOE JIUI0 (BCEM MpUHAJIe-

KAIIUM €My UMYIIECTBOM).

HazoBute IMPU3HAKN FOPUIUYCCKOIO JInla.

Kakue TpebGoBaHUS MPEABABIAIOTCS K HAMMEHOBAHUIO IOPUIUYECKOTO JIH-
na?

ITo kKakOMy KpUTEPUIO FOPUANYECKHE JIMLA TOAPA3IAEIAIOTCS HA KOMMeEpYe-
CKHE U HEKOMMeEpYeCKue?

C kakoro MOMeHTa IOPUINYECKOE IO CTAHOBUTCS IPABOCIIOCOOHBIM?
[lepeuncnure opraHU3alMOHHO-NPABOBbIE (POPMBI KOMMEPUECKHX U He-
KOMMEPUYECKUX OPTaHU3aLNAMN.

C Kakoro MOMeHTa IOPUANYECKOE JTULO CUUTAETCS CO3JaHHBIM?

Kakas ¢opma peopraHuzanuu OpUINYECKUX JHI] HallpaBlI€HAa UCKIIOYH-
TEJIbHO Ha BO3HUKHOBEHHE FOPUINYECKUX JIULL?

Kakas ¢popma peopranuzanuu IOpUANYECKUX JIML HE MPUBOAMUT K MpeEKpa-

ICHUIO IOPUIUYECKOTO JIUIa?



53

S Ily0am4yHbIe 00pa3oBaHus KAK CYObEeKThbI
rPa;KAaHCKOr0 Mpasa

CyObpexkTaMu rpakJJaHCKOTO MpaBa, HapsiaAy ¢ GU3NYECKUMU U IOPUANYECKUMU
JUIAMH, SIBJSIIOTCS MyOIM4HO-TIpaBoBbie oOpa3oBanus (PO, cyobrexTsl PO, myHumu-
najbHble 00pa3oBaHus). Bece BUIbl MyOIMYHBIX 00pa30BaHUN B paMKax CBOUX KOM-
NETEHLUH BBICTYNAIOT B I'PAXJAAHCKOM 000pPOTE CaMOCTOSTENBHO U HapaBHE C ApY-
ITMMH CyOBEKTaMU IpaxkaaHckoro npasa. Ha HUX B OJIHOM Mepe pacipoCTpaHSIOTCS
oOure Hayasaa IrpaXkIaHCKOIo 3aKOHOAaTeNnbcTBa. Kak u apyrue cyObeKThl rpakJaH-
CKOTO TpaBa, MyOJIMYHO-TIPaBOBBbIE 00pa3oBaHUs 00JIAJAIOT MPaBOCIOCOOHOCTHIO.
[IpaBocrocoOHOCTh MyOMUYHBIX 0Opa30BaHWN HOCHUT CHielUaNbHbIN Xapaktep. [lo-
TOMY OHU MOTYT UMETh JIUIIb TaKue MpaBa U 00S3aHHOCTH, KOTOPhIE HEOOXOIUMBI
JUI peasn3alliy UMU 3a7a4 yOIMYHOM BJIACTH.

[To obmemMy npaBuiay K MyOJUYHBIM OOpa3oBaHUSIM NPUMEHSIOTCS HOPMBI,
OIpEAEISAIONINE YYACTHE IOPUANYECKUX JIUL B TPAKIAHCKUX MPABOOTHOIIEHUAX. JTO
O3HA4aeT, UYTO, HE SBJSACH IOPUAMUYECKUMU JIUIIAMH, TyOJIMYHbIE 00pa30BaHUs MPH-
PaBHUBAIOTCA K HUM C MO3UIMH BJIAJICHUS MUMYILECTBOM, BBICTYIUICHUS B TpakIaH-
CKOM oOopoTte u T. . BmecTe ¢ TeM 3aKOHOJATENbCTBOM MPEAYCMOTPEHBI HOPMBI,
KOTOpBIE€ MOT'YT OBbITh IPUMEHEHBI UCKIIIOUUTENIBHO TOJIBKO K MyOJIMYHBIM 00pa3oBa-
HUSIM WK yCTAHABJIMBAIOLIUE OIPaHUYEHHs B IIPABOBOM PEXHUME ITyOJIMYHBIX 00pa-
30BaHUM 110 CPABHEHUIO C IOPUANYECKUMU Julamu. Tak, myOJu4HO-IpaBoBble 00pa-
30BaHUsl HE MOTYT OBbITh MOJyYaTelsiMU IOCTOSSHHOW PEHTbI; HE MOTYT 3aKIK4aTh
JOTOBOPBI POSHUYHOM KYTITU-MPOIaXKH; K HUM HE IPUMEHSIOTCS paBUja, perjiaMeH-
TUPYIOILUE CO3JaHUE U MPEKpaAICHHE IOPUINIECKOTO JIUIIA; B OTIUYHE OT IOpUANYe-
CKHUX JIMI], OTBEUYAIOIIUX IO CBOMM 00s3aTEIbCTBAM BCEM MPUHAICKAIIUM UM UMY-
IIECTBOM; B COCTAaB MMYUIECTBA MyOJIMYHBIX 00pa30BaHMM, KOTOPbIM OHU OTBEYAIOT
0 CBOMM 0053aTelIbCTBaM, HE BKJIOYAETCS MMYIIECTBO, yKa3aHHOe B 1. 1 cT. 126
I'K, a oOpaiieHre B3bICKaHUS Ha 3€MJII0 U JpyTUe MPUPOAHBIE PECYPCHI, HAXOASIIE-
Csl B TOCYJJapCTBEHHON M MYHUIIMIIAIBHON COOCTBEHHOCTH, OMYCKAETCSA B CIydasX,
MPEeIyCMOTPEHHBIX 3aKOHOM; TOCYJapCTBEHHbIE OpPraHbl U OpraHbl MECTHOTO CaMo-
yIOpaBiIeHUsI HE MOTYT OBITh YyYaCTHUKAMHU TMOJHBIX TOBAPHUIIECTB U MOJHBIMH TOBA-
pUIllaM{ B TOBapHILECTBE Ha BEpE, OHU HE BIIpaBE BBICTYNAaTh YYACTHUKAMM XO35M-
CTBEHHBIX OOIIECTB M BKJIQJYMKaMHU B TOBAapHILECTBE HAa Bepe, €CIU HHOE HE

YCTAaHOBJICHO 3aKOHOM.
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VYyacTtue nyOau4yHbIX 00pa30BaHU B IPa)kIaHCKOM 000pOTE BO3ZMOXHO B ABYX
dhopmax:

1) B dhopme HEMOCPENCTBEHHOTO Y4acTHsl, T. €. CAMOCTOSTENIbHO, C TTOMOILBIO
COOTBETCTBYIOIIUX OPraHOB, HAJEISEMbIX OOIIEH WM CHeUaIbHOU KOM-
NEeTeHINEeH, 00beM U COJepKaHUE KOTOPOU (PUKCUPYETCs B aKTax, OMpee-
JSIOMIMX CTaTyC ATHUX OPTaHoB. B paMkax yCTaHOBICHHBIX KOMITETEHITUN
OpraHbl TOCYAapCTBEHHOM BJIACTH M MECTHOTO CaMOYIPABIICHUSI MOTYT Ca-
MOCTOSITeJIbHO OT uMeHu P®D, cyObekta PD, myHununaipHOoro oopasona-
HUSL CBOMMH JACHCTBUSMU MPUOOpPETaTh M OCYIIECTBIATH T'PakIaHCKUE
npaBa U 00s3aHHOCTH;

2) omocpeAdoBaHHO, T. €. Uepe3 CBoMX npeacTtaButelnie. [1o ux cnenuanbHOMy
MOPYYCHUIO OT WX UMEHHU BBICTYNAIOT TOCYJAPCTBEHHBIC OpPTaHbl, OPTaHbI
MECTHOTO CaMOYIPAaBIICHUS, a TaKXe IOPUIUYECKHE JHIA U TpakIaHe
(Hampumep, TOCYIapCTBO 3aKJIIOYAET JOTOBOP C TPa)IaHUHOM, JIEHCTBY-
IOLIMM B KaueCTBE MPEJICTABUTENSI TOCYJapCTBA B OpraHax YIpaBJeHUs aK-
IIMOHEPHOTO OOIIIECTBA).

[TyOnuynbie 00pa3oBaHUs MOTYT Y4YacTBOBaTh B PA3JIMYHBIX TPAXKAAHCKUX
MPaBOOTHOIIEHUSIX. Hampumep, OHUM aKTHMBHO YYacCTBYIOT B BEIIHBIX OTHOIICHUSX.
["ocynapcTBeHHON COOCTBEHHOCTBIO SIBJISIETCSI HMYILECTBO, MIPUHAIJISKAIIEe Ha Mpa-
Be coOocTBeHHOCTH P® (denepanbHas COOCTBEHHOCTh), M UMYIIECTBO, MTPUHAIJICKA-
mee Ha mpaBe COOCTBEHHOCTH cyObekTam P®D (coOCTBEHHOCTH CyOBEeKTOB PD).
K MyHununansHol COOCTBEHHOCTH OTHOCUTCS HMYIIECTBO, IMPHUHAJIeKAIEe Ha
npaBe COOCTBEHHOCTH TOPOJCKHM U CEIbCKUM IMOCEJICHMSIM, IPYTUM MYHHUIIUIAb-
HBIM 00pa30BaHUsIM.

3aKOHOIaTETLHBIMU AKTAMH OTPECICHBI OOBEKThI, OTHOCSIIIHECS HCKITFOYU-
TENIbHO K (erepaibHONl COOCTBEHHOCTH, OOBEKTHI (hefiepaabHON COOCTBEHHOCTH, KO-
TOpBIE MOTYT TEpPEIaBaThCcsi B COOCTBEHHOCTh CyOBeKTOB P®d, 00BEKTHI MyHUIH-
najabHOM COOCTBEHHOCTH. 3eMJIsl U APYTrHe MPUPOJIHBIE PECYpChl, HE HAXOMSIIUECs B
COOCTBEHHOCTU TPAXKIaH, IOPUIAUYECKHUX JIMI] JUOO MYHHUIUIAIBHBIX 00pa30BaHUM,
ABJISIIOTCS. TOCYAQPCTBEHHOW COOCTBEHHOCTHIO. ['OCynapcTBO mpuoOperaer mpaBo
COOCTBEHHOCTH KaK MO OOIIMM, TaK U MO CHEIUATBHBIM TOJBKO €My MPHUCYITUM OC-
HOBaHUSAM (HampuMep, B pPe3ysibTaTe KOH(PUCKAINK, PEKBUHUIINH, HAIIMOHAIU3AIINH;
BBIKyIla Y COOCTBEHHMKA OECXO3SHUCTBEHHO COJNEPNKUMBIX KYJIbTYPHBIX IIEHHOCTEH;
nepenayd B rOCyJapCTBEHHYIO COOCTBEHHOCTh KJjlaJa, B COCTaB KOTOPOIO BXOJST
KyJIbTYpHBIE LIEHHOCTH; BBIKYIIa 3€MEJIbHOTO y4acTKa JJis TOCYAapCTBEHHBIX HYXKN).

3aKOHOM NpeaAyCMOTPCHEI CIICHHMAJIbHBIC OCHOBAaHHWA IIOCTYIIICHHA B MYHHIIUIIAJIbL-
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HYI0 COOCTBEHHOCTh Oecxo3sitHou HemaBwkumoct (cT. 225 T'K), maxonku (ct. 228
I'K), 6e3nan3opubix *kUBOTHBIX (CT.231 I'K), 3emMenbHBIX y4acTKOB, BBIKYIIa€MbIX
JUIS MyHUTIIMMTATBHBIX HYX] (cT. 279 I'K).

He MeHee akTHMBHO rocyJapCcTBO YYacTBYET M B 00s13aTEIbCTBEHHBIX OTHOIIIE-
HUSX: JOTOBOPHBIX (HampuMep, 3aKIIOYCHHE TOCYJAPCTBEHHBIX M MYHHITHIATBHBIX
KOHTPAKTOB JIJIsl TOCTAaBKHM TOBAPOB JIJISl TOCYAAPCTBEHHBIX U MYHHITUITAIBHBIX HYX]I,
BBITIOJTHEHHSI TIOAPSITHBIX Pab0T), BHEAOTOBOPHBIX (B YaCTHOCTH, OHO MOXET BBICTY-
naTh CTOPOHOM B 00sA3aTENbCTBAX, BO3HUKAIOIIMX BCIEJICTBUE MPUUYMHEHUS Bpeja.
Tak, OHO HeceT OTBETCTBEHHOCTh 3a BpEJl, MPUUYUHEHHBII rOCy/1apCTBEHHBIMU Opra-
HaMH, OpraHaMM MECTHOI'O CaMOYTIPABIICHHUS, & TAKXKE MX JOHKHOCTHBIMU JIMIIAMU
(ct. 1069 T'K), OTBETCTBEHHOCTH 32 BpEJA, NIPUUUHEHHbIA HE3AKOHHBIMU JEHCTBUAMHU
OpraHoB JIO3HAHMS, MPEABAPUTEIBLHOIO CIEACTBUS, MPOKyparypsl u cyaa (ct. 1070
['K). T'ocymapcTBO MOXXET ydacTBOBaTh B HACIEACTBEHHBIX OTHOIIEHUSX: OBITH
HACJIETHUKOM I10 3aBEIIAHUIO, a TAaKXKE M0 3aKOHY — B Cllydae HAcJIeJOBaHHs BBIMO-
POUYHOTO UMYIIECTBA. ['0CYy1TapCTBO MOKET y4aCTBOBATh B OTHOLIEHUSX, CBSI3AHHBIX C
OCYUIECTBJICHUEM M PACTIOPSIKEHUEM HCKIIOYUTENIbHBIMUA MpPaBaMU Ha PE3yJIbTaThl
MHTEJIEKTYaJIbHOM COOCTBEHHOCTU (HAampUMEp, B OTHOIICHUH M300peTEeHUH, moJie3-
HBIX MOJeJIed, MPOMBIIIIEHHBIX 00pa3lioB, CO3JaHHBIX MPH BBIMIOJHEHUH PAOOT MO
rocyJIapCTBEHHOMY WJIM MYHHUIIUIIAIbHOMY KOHTpakTy) (cT. 1373 I'K).

[To obmemy mnpaBwiry MyOJUYHBIE OOpa30BaHUS HECYT CAMOCTOSATEILHYIO
UMYIIIECTBEHHYIO OTBETCTBEHHOCTb MO0 CBOMM 00513aTE€IhCTBAM 32 CUET CBOEH Ka3HBI.
OpHako no cBOMM 00s13aTEIbCTBAM OHHM OTBEYAIOT HE BCEM MPHUHAJICKAIIUM UM Ha
npaBe COOCTBEHHOCTH MMYILECTBOM, a TOM €ro 4acThlO, KOTOpasl HE 3aKperuvieHa 3a
CO3JJaHHBIMH MUMU IOPUINIECKUMHU JIMIIAMHA Ha TIPABE XO3SHUCTBEHHOTO BEIACHUS WIIH
OTEPAaTUBHOTO YMPABICHUS M HE OTHOCUTCS K COCTAaBy OOBEKTOB, MOTYIIMX Haxo-
JOUTHCSI TOJBKO B TOCYIAapCTBEHHOW HWJIM MYyHUIMIAIBbHON coOcTBeHHOCTH. MMmytie-
CTBO, KOTOPO€ MOYET HAXOJUTHCS TOJBKO B TOCYAAPCTBEHHOW MM MYHHIIMIIAIbHON
COOCTBEHHOCTH, KaK U UMYIIECTBO, 3aKPETVICHHOE 32 TOCYAapPCTBEHHBIMU U MYHHIIH-
NaabHBIMU MPEAIPUITUSIMU, HE SBISETCSA CPEACTBOM obecrieueHus o0s3aTenbeTB PO,
cyObekToB PO, MyHuunaipHbeix 0O0pasoBaHuil. CieqoBaTeslbHO, HA HETO HE MOTYT
OBITH 0OpaIeHbI B3LICKAHUS KPETUTOPOB.

IOpuanueckue nuia, co3laHHble MyOJUYHO-TPABOBBIMU OOPAa30BaHUSIMH, HE
OTBEUAIOT MO MX 00s3aTeNnbCcTBaM. B cBOIO ouepenb myOInyHO-IIpaBOBbIE 00pa3oBa-
HUSl HE OTBEYAIOT MO 0053aTeNbCTBAM TaKUX IOpUAMYECKUX Jul. OJHAKO 3aKOHOM
PEeIyCMOTPEHBI JIBa UCKJIIOYEHHS, CBOJSALIMECS K TOMY, YTO, BO-TEPBbIX, MyOIny-

HBIC O6pa?>OBaHI/IH HECYT CY6CI/I,Z[I/IapHYIO OTBETCTBEHHOCTh 110 00s3aTeIbCTBAM Ka-
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3€HHBIX MPEANPUITHI, Ka3€HHBIX, OIOP)KETHBIX U aBTOHOMHBIX YUPEXKICHUM TP He-
JOCTAaTOYHOCTA HMYIIECTBA MOCIEAHUX M, BO-BTOPBIX, MYOJIMYHBbIE OOpa30BaHUS
BIIpaBE MPUHUMATh Ha ce0s rapaHTHH MO 00s13aTeIbCTBAM JIPYTUX MyOJIUYHBIX 00pa-
30BAHMI U OTAENBHBIX IOPUIANYECKHUX JIHII.

1. Yro mpencrapiser coboi myOaudHO-TIpaBOBOE 00pa3zoBaHue?

2. Kakumu npaBamMu ¥ 00S3aHHOCTSIMU HAJENSAIOTCS MyOIMYHO-TIPAaBOBBIE 00-
pazoBaHus’?

3. K kakum cyObeKTaM rpakJaHCKOTO IpaBa MPUPaBHUBAIOTCS YUaCTBYIOIINE
B TPak1aHCKOM 000pOTe MyOJNYHO-TIIPaBOBbIE 00pa30BaHus?

4. B kakux (opmax myOJIMYHO-TIPaBOBbIE 00pa30BaHUsI MOTYT Y4acTBOBATh B
rpaxaaHnckoM o6opoTe?

5. YuacTHUKaMu KakuxX MPaBOOTHOUIEHHH MOTYT ObITh IMyOJIMYHO-TIPABOBBIC

obpazoBaHus?
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6 O0beKThI rpaxKIaHCKUX NPAB

Bewu kax o6vexmvl 2panicoanHcKux npae u ux Kiaccugurayus.
Henveu u yennvle Oymazu Kak 00beKkmul 2paicOAHCKUX npas.

Huvie 06vexmul epascoanckux npas.

AN LN~

Hemamepuaﬂbeze bnaza Kax oovekmwl ZPGWC()GHCKMX npas u ux saujuma.

6.1 Bemun kak 00beKThI IPAXKAAHCKHUX MPAB U UX KJIaccupurkanms

[Ton o6vexmamu epasicoanckux npaé MOHUMAIOT TO, HA YTO BO3JAEUCTBYET IO-
BEJICHHE YYaCTHMKOB I'PaXX/IaHCKOI0 000pOTa — pa3jMyHOro poja MaTepuajibHbEC U
HeMmaTepuaibHble Onara. K KOHKpeTHbIM 00BeKTaM TpaxkaaHckux mpas crT. 128 T'K
P® otHocwuT: Beliy, B TOM YKCJI€ HATUYHBIE IEHBI'M U JOKYMEHTapHbIE IIEHHbIE Oy-
Maru; ”HO€ UMYIIECTBO, B TOM UHMCie Oe3HAIMYHbIC IEHEKHBIE CPEICTBA U OE3/10KY-
MEHTapHbIE€ LIEHHbIE OyMaru, UMYIIECTBEHHbIE MPaBa; Pe3yJIbTaThl padoOT; OKa3aHUE
YCIIyT; OXpaHse€Mble€ pe3y/IbTaThl HHTEIJIEKTYaIbHON 1E€ATEIbHOCTH U IPUPABHEHHBIE
K HUM CpEACTBAa MHAMBUAyaIM3alMM (MHTEJUIEKTyalbHas COOCTBEHHOCTh); HEMaTe-
puanibHble Onara.

Cpenu OOBEKTOB TIpa)KAAaHCKUX MpaB Hauboyiee paclpoCTPaHEHbI BEIIU Kak
MaTepuagbHble 00bEKTHI BHEIIIHETO MHUPA, CIOCOOHBIE YIOBIETBOPITH MOTPEOHOCTSIM
CYOBEKTOB TPakKIaHCKUX MPAaBOOTHOIICHWH, KOHTPOJIUPOBATHCS UMH U OBITh B HX
oOnananuu. Hayka rpakgaHckoro mpasa Bblpa0OoTaja U NMPUAEPKUBAETCS B OCHOB-
HOM cJeAyroIIel KiaccuduKalyy Bemei.

1. Bewu neosusicumole u osudxcumole. K neosuscumvim Belam OTHOCATCS 3e-
MeJbHbIE YYaCTKH, YYaCTKU HEIp U BCE, YTO MPOYHO CBSI3aHO C 3€MJICH, T. €. 00bEeK-
ThI, TIEPEMEILIEHUE KOTOPBIX 0€3 COpa3MepHOro yiiepba ux Ha3HAYCHUIO HEBO3MOXK-
HO, B TOM YHCII€ 3[aHHs, COOPY>KEHUsS, OOBEKThl HE3aBEPIICHHOTO CTPOUTEIHCTBA,
KWIbIE M HEXUJIbIE IOMEILEHUs, a TaKXe NpeJHa3HAYeHHbIE I pa3MELICHMs
TPAHCIOPTHBIX CPEACTB YACTU 3aHUN WU COOPYXKEHHUH (MalllMHO-MecTa). JTO TaK
Ha3bIBacMasi HEJIBUKUMOCTD 110 MPUPOJIE.

K HeIBH)KMMBIM BellaM 3aKOHOJATEb OTHOCUT TAK)KE€ BO3IYIIHBIE U MOPCKUE
CyJla, Cy/la BHyTPEHHETO IIaBaHUs (JJaHHbIE MOHATHUS pacKpbiBaroTcs B Kogekce Top-
rosoro Mopemnasanus P®, Kogekce BHyTpeHHero BoaHoro tpancrnopra P®, Bos-
OyIHOM Kojaekce P®). DTo Tak Ha3blBaeMas HEIBMXKMMOCTD IO 3aKOHY. OTHECEHHE

3THX 00BEKTOB K HCABHXHNMOCTHU 06YCJIOBJICHO X BBICOKOM CTOMMOCTBIO M HEOOXO-
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JUMOCTBIO YCTaHOBJIEHHSI 00Jiee CTPOTUX MPABWIJI UX MPABOBOM periiaMeHTaluu. 3a-
KOHOM K HEJBUKMMBIM BEIIaM MOKET ObITb OTHECEHO U MHOE UMYILIECTBO.

OcoObIM 00BEKTOM HEABMKMUMOCTHU SIBIIIETCS Npeonpusmue Kak UMYyIIeCTBEH-
HbII KOMIUIEKC, MCIOJIb3YEMBIN ISl OCYLIECTBICHUS MPEANPUHUMATEIIBCKON aes-
TEeNbHOCTU. B cocTaB mpeanpusiTus Kak UMYHIECTBEHHOTO KOMILUIEKCAa BXOAST BCE
BUJIbI IMYIIIECTBA, BKIIIOYAsl 3€MEIbHBIC YIACTKH, 3JaHUsI, COOPYKEHHUs, 000pyaI0Ba-
HUEe, UHBEHTAPb, ChIPbE, MPOMYKIIHS, TIpaBa TpeOOBaHUS, TOJITH, TIpaBa Ha CPEACTBA
WHIVBHUAYaM3alUU U IPYTUe UCKIIFOUUTENBHBIE MPaBa, €CJIU UHOE HE MPEeayCMOTpe-
HO 3aKOHOM WJIH JIOTOBOPOM.

K HeaBM>KUMBIM BelllaM OTHOCHUTCS U TaK HA3bIBAEMBIN €OUHbIU HEOSUNICUMDBIL
KOMNJleKC — COBOKYITHOCTh OOBEIMHCHHBIX €IMHBIM Ha3HAYCHHEM 3JIaHU, COOPYKe-
HUW ¥ WHBIX BEIEH, HEPA3PHIBHO CBSI3aHHBIX (PH3NYECKU UM TEXHOJIOTUYECKH, B TOM
YHUCJIe JTMHEWHBIX OOBEKTOB (KEJIE3HBIC JAOPOTH, JIMHUU DJIEKTpomepenaydu, Tpyoo-
MPOBOJIBI U JIp.), JTUOO PACIOJIOKEHHBIX HA OJHOM 3€MEIbHOM ydacTke. JlaHHBIHA
€IUHbI HEIBUKUMBIA KOMIUIEKC MPU3HAETCA HEABUKUMOW BEIIbIO MPU YCIOBUH,
YTO B €IMHOM TI'OCYJJapCTBEHHOM pEecTpe IpaB Ha HEABMKMMOE MMYLIECTBO 3aperu-
CTPUPOBAHO MPaBO COOCTBEHHOCTHU HA COBOKYIMHOCTh YKA3aHHBIX OOBEKTOB B 1EJIOM
KaK Ha OJHY HEIBUKUMYIO Belllb. ENMHBIN HEABUKUMBIA KOMIUIEKC MPU3HAETCS HE-
JISIIMMOM BEIBIO.

[IpaBa Ha HEABUKUMBIC BEIIM, UX OIPAHUYECHUE, BO3ZHUKHOBEHUE, NIEPEXO] U
IOPEKPAILEHUE MOJJIEkKAT TOCYJapCTBEHHON PETUCTPALlMM B €IMHOM TOCYNAapCTBEH-
HOM peecTpe B nopsiake, npeaycMoTpeHHoM ['K P® u 3akoHom «O rocygapcTBEeHHOM
pErucTpaluu HEABMKUMOCTH». B ciydasx, mpenyCMOTPEHHBIX 3aKOHOM, HapsAly C
roCyJIapCTBEHHOM perucTpanueil MoOKeT OCYIIECTBISIThCS CIEUAlIbHAS PErUCTpalus
WM YY€T OTIEJbHBIX BUJOB HEABUKMMOIO HMMYILIECTBAa (HAaMpUMEp, KaJacTPOBBIN
y4eT 3eMeJIbHBIX YYaCTKOB, OaIaHCOBBIN yUeT 3JJaHUI U COOPYKEHUH).

K 0dsuoicumbimv BemmaM OTHOCSATCS BEITH, KOTOPhIE HEe ObUTH BKJIFOUECHBI B YHCIIO
HeJABMKUMBIX Beled. [IpaBa Ha HUX HEOOXOAUMO PErUCTPUPOBATH TOJIBKO B Cllyda-
X, MPSAMO MPETYCMOTPEHHBIX 3aKOHOM.

2. 1o mpu3HaKky 000pOTOCIIOCOOHOCTH BEILU JICIISATCS HA 0O2paHuueHHble 8 000-
pome U gewu 8 obopome. Bemnm, orpaHUYeHHBIE B 000POTE, MOTYT TPUHAIIICKATH
TOJIBKO OTNPENIEIECHHBIM CYOBEKTaM TPaKIaHCKUX MPABOOTHOIICHHUA MO0 TOMyCKa-
I0TCSI B 000POT 1O CTICIIHATBHOMY Pa3pEIIeHHIO TI0 COOOPaKEHUSIM TOCYIapCTBEHHOM
0€30MacHOCTH, OXPaHbl 3KOHOMUYECKUX UHTEPECOB rOCYapCTBa U T. M. (HapKOTUYe-
CKHE€ CpEJCTBA, OPYXKHUE, CUIILHOACUCTBYIOIIME SAbl, MHOCTPAHHAs BaJllOTa U Jp.).

Haubonee pacnpoctpaHeHbl BElM B 000pOTE, KOTOPBIE CIIOCOOHBI OTUYKAATHCS U
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NEPEXOAUTh OT OJHOTO JIUIA K JIPYrOMYy B TOPSJIKE YHHUBEPCAIBHOTO IMPABOIIPEEM-
cTBa (HaclIeJOBaHUE, pEOpraHu3aIys) JU00 UHBIM 00pa30M, TTOCPEJCTBOM COBEpIIIe-
HUS TPAKIaHCKO-TIPABOBBIX CACIIOK, U3/IaHUS aIMUHUCTPATUBHOTO aKTa | T. II.

3. Henompebasemvie u nompebasemvle sewu. K nenompebnsemvim 0THOCITCS
BEII[M, KOTOPHIE B TPOIECCE UX MCIIOIH30BAHUS HE TEPSIOT CBOMX MOTPEOUTEIIbCKUX
KadecTB (KHWUTA, 00OPYyIOBaHUE, OJEXKNA), K nompebisieMblM — BEIIH, KOTOPHIE B
MIPOIIECCE MCTIOIb30BaHUS TEPSIOT CBOE TIEPBOHAYATBLHOE 3HaUeHUE (ITPOTYKThI TTHUTA-
HUs, ceIpbe). JlanHas quddepeHnmanys Beme OTHOCUTEIBHO YCIOBHA, TIOCKOJIBKY C
SKOHOMHUYECKON TOYKHM 3PCHHS BCe BeIIU MOTpedsieMbl. KpoMe Toro, pasnencHue
Bellel Ha MOTpeOIsseMble U HEMOTpeOIIeMbIe UMEET 3HAUYCHHUE JIUITb B OTHOIICHHH
JBKUMBIX BEITeH, TaKk KaK ¢ FOPUINYECKON TOYKU 3PCHHS HEJBIKUMOE UMYIIIECTBO
Bceraa HemoTpebssemo. OTnenbHbIE IOPUIUYECKUAE JCUCTBUS MOTYT COBEPIIATHCS
TOJIKO B OTHOIIECHWH HEMOTPEOJIsIeMbIX Belied (HampuMmep, MpeaMEeTOM JI0roBOpa
apeHIbl MOTYT OBITh TOJIKO HEmoTpebisieMble Benm). [[pyrue ropuandeckue aei-
CTBHS, HAIIPOTHB, MOTYT COBEPIIATHCS TOJIBKO B OTHOIICHHUU MOTPEOJIIEMBIX BEIICH
(HanpuMep, MPeIMEeTOM JIOroBOpa 3aliMa BBICTYITAIOT JICHBIH, KOTOPBIC IO CBOCH
IPUPOJC ABJIAIOTCS MOTPEOIIeMbIMU BemaMu). [IpeIMeTOM HEKOTOPBIX TpaXKaaHCKO-
MPaBOBBIX CIEIOK MOTYT OBITh KaK MOTPeOssieMble, TaAK U HEMOTPEOIsIEMbIC BEIIIH
(IOroBOp KYIUIM-NIPOIAYKU, MEHBI, TAPEHUS U JIP.).

4. Jlenumvie u Heoenrumole gewu. /lenumvimy Ha3pIBAIOTCS BEIU, KOTOPHIE B pe-
3yJbTaTe WX pas3jeiia He MEHSIOT CBOEro IMEePBOHAYAIBHOIO XO3SHCTBEHHOTO WIIH
WHOTO Ha3HaYeHUs (JTUTP MOJIOKa, TOHHA KapTodens). Henenumoii mpu3HaeTcs Belllb,
paszena KOTOpOW B HAType HEBO3MOXKEH O€3 pa3pyIICHUs, MOBPEKIACHUS BEIIH WU
M3MEHEHUsI ee Ha3sHaueHus. Hemenmmas Belh BBICTYINAET B TPAXKIAHCKOM 00OpOTE
KaK €IMHBIN OOBEKT BEIIHBIX IPaB, AXKe €CIU OHA UMEET COCTaBHBIC YacTH. 3aMeHa
OJTHUX COCTaBHBIX YaCcTEeH HEACIUMOMN BEIIH APYTUMH COCTABHBIMHU YaCTSAMU HE TIPH-
BOJUT K BOSHUKHOBEHUIO HOBOW BEIIH, €CITM MPU STOM COXPAHSIOTCS CYIIECTBEHHBIC
CBOMCTBa BemM. BMecTe ¢ TeM cienyeT MMeTh B BHY, YTO B (DH3UYCCKOM CMBICIIC
BCE BEII a0COJIIOTHO JCIIMMBI, TAKE €CJIU 3TO MPUBEACT K YHHUTOKCHHUIO BEIIIH.

Judbdepennmanus Bemel Ha JIMMbIC U HEJICTUMbIC YIUTHIBACTCS, B YACTHO-
CTH, TpU pazfesne o0Iel COOCTBEHHOCTH, UCIIOJHEHUHN 0053aTeIhCTBA MO YacCTsIM,
HacjenoBanuu. Tak, mpu paszaene oOmieil cOOCTBEHHOCTH COOTBETCTBYIOIINE YACTH
JENMMBIX BEIICH MepeaaroTCs BCEM COCOOCTBEHHUKAM, a HEACIMMBIE — OJTHOMY W3
HUX, KOTOPBIH, B CBOIO 0Yepe/ib, 00s13aH OYJET BHIIUIATUTH OCTAJIbHBIM COCOOCTBCH-
HUKaM JICHe)KHYIO KOMIICHCAIMIO;, JINOO BEIb PEalM3yeTcs, a BBIpyYEHHAs CyMMa

ACIINUTCA MCKOY coOcTBeHHHKaMH. B3pIckaHus Mo TpC6OBaHI/IHM KpEaANuTOPOB MOT'YT
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OBITH OOpallleHbl Ha HEACIUMYIO BElllb B 1IEJIOM, 32 UCKIIFOUEHUEM CITy4aeB, KOT/ia 3a-
KOHOM WJIM PEIICHUEM CyJa He MPEayCMOTPEHA BO3MOKHOCTh BBIJCJICHUS U3 BEIIH
€€ COCTaBHOM YacCTH, B TOM YHUCJIE B IEJISIX MPOJIaXKU €€ OTIEIbHO.

K nedenumvim BellaM 3aKOH OTHOCUT U TaK HA3bIBAEMBIE CIOXMCHblE Gelyul, KO-
TOpbIE COETMHEHBI TAKUM 00pa3oM, YTO MPEANOIaraeTcsi UX UCIOJIb30BAHUE M0 €/1U-
HOMY Ha3HA4YEHUIO (CepBU3, KOJUICKIINS, TApHUTYpP, OnOIHMoTeka, 00yBh U ap.). Takue
BEIIM BBICTYIAIOT, KaK MPABHIIO, €AMHBIM 0OBEKTOM OIPEIEICHHOTO 00513aTeIbCTBA,
XOTS OHU M MOTYT OBbITh OTUYXKJI€HBI MO YacTsM. B ['paxkaaHckoM KOJIEKCE YCTaHOB-
JIeHA MPE3YMIIIHs, YTO CEIKA, 3aKJIF0UE€HHAs B OTHOILIEHUH CJIOKHOM BEIlU, pacipo-
CTpaHsIETCs Ha BCE €€ COCTABHbIE YaCTH, €CJIM MHOE HE MPEAYCMOTPEHO TOTOBOPOM.

5. IThasnas eewp u npunaonexcnocms. llon enasuoil BelbI0O NMOHUMAETCS
BEllb, YYaCTBYIOIIAs B TPaXIaHCKOM 00OpPOTE HE3aBUCHUMO OT JAPYTUX OOBEKTOB.
Ipunaonesxcnocmoio MpU3HACTCS BEIlb, IPEAHA3HAUCHHAS IJIS1 OOCITY)KUBAHUSI TJIaB-
HOM BEIIM U CBSA3aHHAsA C HEil oOUIMM HazHadeHHeM (PyTisip OT OYKOB, paMa OT Kap-
TUHBI). Y NPUHAJICKHOCTH OTCYTCTBYET CaMOCTOSITENbHAs LIEHHOCTh M BO3MOXK-
HOCTh €€ CaMOCTOSITEJIbHOTO HCIOJb30BaHMs. B TO BpeMs Kak TJiaBHas Bellb,
OCTaBIIMCH 0€3 MPUHAMJICHKHOCTH COXPAHSIET CBOM NOTPEOUTENIbCKHME CBOMCTBA U
MO>KET OBbITh MCIOJIb30BaHa 10 CBOEMY Ha3HAYEHHIO, XOTSA M C MEHBIIUM YIOOCTBOM
win MeHbuM 3(dextom. ['MaBHas Beulp M NPUHAAIEKHOCTh (PUIUYECKU CYIIe-
CTBYIOT CaMOCTOSITEJIbHO, COOTHOILIIEHHE UX CTOMMOCTM 3HaueHus He umeer. [lpu-
HAJJIKHOCTh MO OOIIEMy MpaBUIly CIEAyeT CyaAbOe TIIaBHOW BeIllM, €CIM WHOE He
IPEeTyCMOTPEHO JOTOBOPOM.

6. Unousuodyanvno-onpedenennvie ey U Gewju ¢ poOOBbIMU NPUSHAKAMU.
Hnousuoyanvro-onpeodenennvle Bemy 00JaAal0T TOJIBKO UM MPUCYIIUMHU MpHU3HAKA-
MU, BBIJICIISIFOIITMME WX M3 MacChl OJTHOPOJHBIX Bellel (HarpuMmep, KUJION T10M WHTU-
BUyamu3upyeTcs Ojarojapsi ero apXuTeKType, MJIaHUPOBKE, MECTOMOJOXKEHHUIO U
T. n.). UHauBuayanbHO-ONpeAeeHHbIE BEIIU MPUHATO ACTUTh HA TPU KAaTETOPHUH:
YHUKaJbHbIE BEUIU, T. €. €IUHCTBEHHbIE B CBoeM poje (mamsaTHuk nsne Koie B
r. ToMcke); oTnuyaronmecss OT MOAOOHBIX MM Belied 0COObBIMH 0003HAYEHUSIMU
(pyusble yackl «Yaiika» onpeneneHHOro rojia BbITYCKa, OMPEAeIEHHON MapTHH); BbI-
JIeJIEHHBIE U3 COBOKYMHOCTH MOAOOHBIX BEIEH COINallIEeHUEM CTOPOH (4acTh KapTo-
denst, ckiaaupoBaHHAas B OMPENIECTICHHOM MECTE).

WuauBuayanbHO-ONpeieNICHHbIE BEIIM IOPUIMYECKH HE3aMEHHUMBI (XOTS C
TOYKHU 3peHUs] (PU3MYECKON WM HIKOHOMHYECKOM 3aMEHHUTh MOKHO IMOYTH JHOOYIO
Bells). Hanmpumep, Marasus 1no Kakum-im00 MpUYMHAM HE CMOT JOCTAaBUTh BHIOpaH-

HbIN INOKYIIaTCJIEM CTOJI. DTO HE 03HayYaeT HCOCYIICCTBUMOCTL 3aMCHBI OJHOI'O CTOJIa
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ApyruM dK3eMIusipoM. OHAKO OT MPUHSATHS APYTOTo 3K3EMIUISIpa MOKyNaTehb BIpa-
BE OTKA3aThCs MIMEHHO TIOTOMY, YTO OH 3aKIIOYMII IOTOBOP B OTHOIICHUU WHIWBHIY-
aJIbHO-OTIPEICTICHHOM U, CTIEI0BATEIBHO, FOPUINISCKH HE3aMEHUMON BEIITH.

Pooosvie gewu ob6nanarT mpuzHaKamu, OOUIMMM JJi BCEX Bellel TaHHOU
TPYIIIBI, ¥ U3MEPSIOTCS BECOM, MEPO, YMCIIOM (TOHHA pHCa, BA METPa MPOBOJIOKH).
PonoBeie Bemu, B OTIMYKME OT WHIMBHUIYATHHO-ONIPEICIECHHBIX BEIIEH, IOPUIMIECKH
3aMEHUMBI. YTpaTa, Kpaka TaKuX BEIIeH HE MPUBOAMT K MOTEPE NPAB HA HUX KPEIH-
TOPOM, TaK KaKk OH YIPaBOMOYEH Ha MOJTYYCHHE OJTHOPOIHBIX BEIICH B 00YCIOBIICH-
HOM KOJIMYECTBE.

OnHa M Ta ke Bellb MPHU OMPEIEICHHBIX 00CTOSITENLCTBAX MOXKET OBITh Kak
VHIUBUIYAJIbHO-ONPEACIEHHOW, TaK UM POJOBOM. B ropuamueckon nureparype co-
BETCKOTO TIEPHO/Ia MPUBOAIICS TIPUMEP U3 CyNeOHON MPAKTUKH: TTOCTABIIUK 00513aJ1-
Csl OCTaBUTH JIeNl JICHUHTPAJCKUM TOPTYIOIIMM OPTaHU3AIUSM IO COTJIACOBAHHOM
nene. B rogy, B KOTOpoM OB 3aKTIOYEH JOTOBOP M TMOJUIEKAT UCIIOTHEHUIO, peKa
Hesa He 3amep3na. [locTaBmuk, COCIAaBIINCH HA 3TO 0OCTOSATENBCTBO, TPEOOBAT JINOO
pacTOpKeHHUs JOrOBOpa, OO0 MepecMoTpa YCIOBHUS O LIEHE B CBSI3U C HEOOXOAMMO-
CTBHIO JIOCTAaBKH JIbJ]a U3 JPYTOro OTJAJICHHOTO paiioHa. Ilokymartenb TpeGoBas mc-
MIOJTHEHHSI JIOTOBOpA Ha MPEXKHUX YCIOBUSX, CChIIASCH HA TO, YTO JOTOBOP OBLT 3a-
KJIFOYCH B OTHOIIICHWH TIOCTABKH JIbJIa BOOOINE, a HE CIENMHAILHOTO HEBCKOro. Kak
BUJIMM, PEIICHHE AHHOTO JIeJIa CBSI3aHO C BOMPOCOM O XapaKTepe MPEaMETOB, MO/I-
JeKalUX TIOCTaBKe: SBISIOTCS JM OHU POJOBBIMH WM  WHIWUBUAYAJTbHO-
OTpeeNIEHHBIMU; 10 OTHOIIEHHUIO KO JIbJY BOOOIIE HEBCKHMA JIE/A SIBISCTCS WHIWBH-
TyaabHO-OTPECIICHHBIM.

7. IInoowt, npodykyus, 0oxoosi. Bellln B mpoliecce UX HCHOJIb30BAHUS MOTYT
MPUHOCHUTH JIOMOJTHUTEIbHBIE TIOCTYIJICHUSI B BHUJE IUIOAOB, MPOMYKIIMH, JTOXOJOB.
[Tmomb1 — 3TO MPOAYKTHI MaTepUATLHOTO MHUpa, 00pa3yromuecs: B pe3yiabTaTe opra-
HUYECKOTO Pa3BUTHUS BEIICH OAYIIECBICHHBIX (TMPHUILION )KUBOTHBIX) U HEOAYIIEBIICH-
HBIX (TUTOABI (PPYKTOBBIX AepeBbeB). [101bI MOTYT BBICTYIATh MPEIMETOM TPaKIaH-
CKO-TIPABOBBIX CJIEJIOK KaK CaMOCTOSITENIbHO, TaK M COBMECTHO C BellaMH, OT
KOTOPBIX OHHM OTIENUINCH. lIpoaykuus — 3T0 OOBEKTHI, MOJTy4aeMble B TpoOIecce
MIPOU3BOJACTBEHHOTO HCTIOIB30BaHUS BEIIH (ChIpbe, MOTyhadpuKaThl, 3arOTOBKH, TO-
TOBBIE MPOAYKTHI U 1p.). JlOXOMIBI — 3TO ACHEXKHBIE M WHBIC TIOCTYIUICHUS (apeHIHas
riaTa, MpoIeHT OT OAHKOBCKHUX OTIEPAITHil U T. T1.).

[To oGmemy mpaBuITy IJI0BI, IPOIYKITUS, JOXOBI, IOTYYSHHBIE OT HUCIIOIB30-
BaHUS BEIlM, HE3aBUCHMO OT TOTO, KTO UCIOJB3YET TaKylO BEIllb, IPUHAAIEKAT COO-

CTBCHHUKY BCIIHU, C€CJIKM MHOC HC MMPCAYCMOTPCHO 3aKOHOM, MHBIMHU IIPAaBOBBLIMH aKTa-
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MU, TOTOBOPOM WJIM HE BBITEKAET U3 CYLIECTBA OTHOILICHMM. VICKIIFOUeHHEe COCTaBIISI-
eT, Hanpumep, cT. 299 I'K, cornmacHoO KOTOpOW IUIOJbBI, TPOAYKIIHS, TOXOAbI OT HC-
[I0JIb30BaHUS UMYLIECTBA, HAXOASIIETOCs B XO35MCTBEHHOM BEICHUM WJIM OIEPATHUB-
HOM YINPABICHUN YHUTApHOIO NPEANPUATHS WIN YYPEKICHUSA IIOCTYNAKT B
XO035IMCTBEHHOE BEJICHHUE WJIM ONEPATUBHOE YIPABIECHUE NPEANPUATUS I YUPEKIe-
HUs B nopsiake, ycraHoBiaeHHOM 'K PD, nHbIMU 3aKOHaAMU, MHBIMU IPABOBBIMH aK-
TaMu JJIs1 IpUOOpEeTEHHs MpaBa COOCTBEHHOCTH.

8. Heoodywesnennvie u odywesnennvie sewju. OCHOBHas Macca BELIEH, ydact-
ByIOIIasi B 000pOTE, OTHOCUTCS K YUCILy HEOAYLIEBJIECHHbIX Bemie. K onymieBnen-
HBbIM BEILlAM OTHOCSITCSI )KMBOTHBIE (JOMAIHUE, OJOMaIIHEHHbIE). K )KMBOTHBIM 00-
I1€ HOPMBI 00 MMYILIECTBE OTHOCSTCS MOCTOJIBKY, OCKOJIBKY 3aKOHOM WJIM WHBIMH
IIPABOBBIMM aKTAMHU HE yCTaHOBJIEHO MHOe. KonkperHbie HOpMbl ['K, nocssienHsie
KUBOTHBIM, coaepxkarcs B cT. 137, 221, 241, 230, 231, 232. Tak, npu oCyliecTBIIe-
HUU TPAXJAHCKUX TMpaB HE JOMYCKaeTCs )KECTOKOe OOpalleHne ¢ KUBOTHBIMHU, MPO-

THBOpPCYAIICC IMPpUHIUMIIAM I'YMaHHOCTH.

6.2 /lenbru U HeHHbIE OyMAaru Kak 00beKThI IPAXKIAHCKUX MPAB

JleHbIu UrparoT Ba)KHYIO POJIb B SKOHOMHKE CTpaHbl. OHM OyayT BBINOJIHSTH
ATy pOJib A0 Te€X MOp, OKa COXpaHSIETCs TOBApHOE MPOU3BOJACTBO U TOBapHOE 00pa-
[IEHHE C MPHUCYIIMM MM 3aKOHOM CTOMMOCTH. Byaydn BceoOluM SKBHUBAJIEHTOM,
J€HBIY CIIOCOOHBI 3aMEHUTH COOOM MPAKTUYECKHU JTHO00H 0OBEKT IpakIaHCKUX IPaB.
B xauecTBe 00bEKTa rpaKJaHCKUX IPaB BBICTYMAIOT HANIUYHblE OeHbeU U Oe3HANUY-
Hble OeHediCHble CPeoCcmaa.

ITo cBoell mpupoae HaIUYHbIE JEHBI'M OTHOCATCS K POAOBBIM, JIEIUMBIM Be-
maM. MuauBuayanusamnust JeHer JOMYCKAeTCs JIMIIb JUIS TOCTHXKEHUS KaKUX-JIMOO
JI03BOJICHHBIX 3aKOHOM ILieJieil (Hampumep, Al KOJUIEKIIMOHUPOBAHUS, HCIIOIb30Ba-
HUS B KQUECTBE BEUICCTBEHHBIX JI0KA3aTEIbCTB U JIp.). HannuHble qeHbIU B rpaskaaH-
CKOM 000pOTE MOTYT BBICTYNATh HE TOJBKO B KAYECTBE TIATEKHOTO CPEJICTBA, HO U B
KayecTBE MpeaMeTa Pa3IMYHOIo pojia I'Pa)KAAHCKO-IIPABOBBIX JIOTOBOPOB: 3aiiMa,
KPEAUTHOTO JI0TOBOPA, TOTOBOpa (PMHAHCUPOBAHUS IO YCTYIIKY JI€HEXHOro TpeOo-
BaHUs, OAHKOBCKOro cueTa, 0aHKOBCKOro Bkiaga. OpuuuanbHON AEHEKHOW eIuHU-
ueit Poccun siBnsieTcst py0Oiib. SIBIsisiICh 3aKOHHBIM TJIATEKHBIM CPEIACTBOM, OH 00s13a-
TEJIEH K NpHueMy Ha Bcen Teppuropuu Poccnm. VckimroduTenbHOE NMPaBO BBIMYCKA
HAJIMYHBIX JIEHET B OOpallleHHe U U3bITHE MX M3 OOpalleHus NpUHAIeKUT baHky

Poccun. Hanuuneie ACHBI'K BBIITYCKAIOTCA B BUAC OAHKHOT ¥ MOHET.
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be3HanMuHble AEHEXKHBIE CPEACTBA HMMEIOT 3aKOHHYHK IUIATEKHYIO CHITY
HapaBHE C HAJIMYHBIMU JIeHbIaMU. be3HaIMUHbIC TEHEKHBIE CPEAICTBA CYLIECTBYIOT B
BU/IE 3aMnceil Ha 0AHKOBCKUX cueTax. B JOKTpHHE rpakIaHCKOro mpaBa OTCYTCTBYET
eArHas O3UIUs OTHOCUTENLHO MPABOBOM MPUPObI Oe3HANMUYHBIX JeHer. OIHU aB-
TOPBl CUHMTAIOT, YTO OHU HMMEIOT BEIIHO-NPABOBYIO MPHUPOMAY, SIBISSACH (DUKITUEH
HaJUYHBIX JCHET — KBasuHaiauuHble. [Ipu momomm 3Toi Gukimmu OGe3HATUYHbBIE JTe-
HEXHBIE CPEJICTBA TPUPABHUBAIOTCS K BemaM. Ha ocHOBaHWYM 3TOTO 000CHOBBIBACTCS
BBIBOJI O TOM, YTO Ha O€3HAJIMYHbIE JIEHEKHBIE CPEJICTBA HA OAHKOBCKUX CYETaX, Kak
U Ha Jpyrue BEel, paclpoCTPaHIeTCs MPaBO COOCTBEHHOCTH MX BIIaJeibla — KIMEH-
Ta Oanka. [lo MHEHUIO Npyrux aBTOPOB, OE3HATUYHBIC JEHEKHBIE CPEACTBA — ITO
O0BEKT 0053aTeIBCTBEHHOIO MpaBa, OHM MPEICTaBISAIOT COOON MpaBoO TpeOOBaHMS,
T. €. UIMYIIIECTBEHHOE MpaBo. B cucreMe 00BEKTOB IPaKIAHCKUX MPpaB Oe3HATMYHbBIE
JIEHEKHBIE CPEJICTBA OTHECEHBI 3aKOHOAATENEM K «MHOMY UMYIIECTBY», HapsIy C
MMYIIECTBEHHBIMH TpaBaMH. BBIXOMUT, 4TO OE3HANIMUYHBIC NIEHEKHBIE CPEACTBA H
UMYIIECTBEHHBIE MPaBa — 3TO CAMOCTOSATEIbHbIE PA3HOBUJIHOCTH MHOTO MUMYILECTBA.
Takum oOpa3zoM, 3aKOHOJIATENh TaK U HE OMPEAECIMIICA C CYIIECTBOM O€3HATMYHbIX
JICHET.

Hapsiny ¢ BamroToit Poccun k neHbram kak 0ObeKTY TPaXXKTaHCKUX MPaB OTHO-
CUTCS MHOCTpaHHAas BaitoTa. Mcrmob30BaHWE MHOCTPAHHOW BAIIIOTHI MPU OCYIIIECTB-
JIEHUU pacueToB Ha Tepputopuu PD nomyckaercss B ciaydasix, B MOPSJIKE U HA yCIO-
BUSIX, ONIPEAEIICHHBIX 3aKOHOM O BAJIFOTHOM PETYJIMPOBAHUU U BAIFOTHOM KOHTpPOJIE.

Cr. 142 TK P® k yernvim 6ymacam OTHOCUT aKIIUU, BEKCENs, 3aKJIaIHbIC, NH-
BECTULIMOHHBIE AW [MAaeBOr0 MHBECTUI[MOHHOIO (DOHIA, KOHOCAMEHTHI, OOJIUTAIINH,
YeKU W WHBIC IIEeHHbIE OyMaru, Ha3BaHHbBIE B TAKOM Ka4e€CTBE B 3aKOHE WJIM TPU3HAH-
HbIE TAaKOBbIMM B YCTAHOBJIEHHOM 3aKOHOM MOpAJIKE (HAmpUMeEp, COrjiacHo 1. 3
cT. 912 T'K nBoiiHO€ CKIIaJIcCKO€ CBUIETEILCTBO, KaXKJas M3 JIBYX €ro 4actei, mpo-
CTO€ CKJIQJCKOE CBUJCTEIBCTBO SBISIOTCS IIEHHBIMA OyMaraMu; corjacHo 1. 1
cT. 843 I'K cOeperaTenbHas KHWKKA Ha TIPEABIBUTEIS SBIACTCS IIEHHON Oymaroii; Ha
ocHoBaHuu cT. 844 I'K cOeperarenbHblil (AEMO3UTHBIN) CEPTU(HUKAT SBISICTCS IICH-
HOM Oymaroif). C 3TOi MO3ULIMM JTOKYMEHTBI, XOTS U YIOCTOBEpAOIIME (IMOATBEp-
KIAIONTNE) HATMYUE UMYIECTBEHHOTO TpaBa (Hampumep, MPOEe3THON OWIIET, BBIUT-
PBILIHBIA JOTEPEWHbIN OWJIET, pacmucKka XpaHWUTENs, KapTa OIUIAThl YCIIyT CBS3U H
1p.), HO HE OTHECEHHBIE 3aKOHOM K YHCITY IIEHHBIX Oymar, TAKOBBIMU HE SIBJISTFOTCSI.

Kak mnpaBuio, neHHas Oymara yaoCTOBEpSi€T MMYLIECTBEHHOE MpaBo (WU
KOMILJIEKC MMYIIECTBEHHBIX TpaB). Hampumep, 3a10roBoe CBUIETEIHCTBO YIOCTOBE-

pset mpaBo 3ajora Ha ToBap (cT. 914 'K P®); Bekcenb, obnuranus, 4ek, coepera-
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TeJIbHAs KHIDKKA — MpaBO TPEOOBAHUS YIUIAThl OMPENETICHHOW EHEKHOW CyMMBbI
(ct. 815, 816, 843, 877 I'K P®). B T0 e BpeMs SMUCCHOHHBIC IIEHHBbIC Oymaru
(Hanpumep, akiKs) MOTYT 3aKpEIUIATh COBOKYIMHOCTh UMYIIIECTBEHHBIX U HEUMYIIIE-
CTBEHHBIX MpaB (cT. 2 PenepanbHoro 3akoHa «O peIHKE IIEHHBIX Oymary). B ciyua-
X, TIPETYCMOTPEHHBIX 3aKOHOM, BBIITYCK HJIM BbIJIada IEHHBIX OyMar moJIjIe)KUT TOC-
YAAPCTBEHHOU PErUCTPaLUU.

Prinok nennbix Oymar momumo 'K PO perymupyetcs @3 «O pbrIHKE IEHHBIX
oymary, @3 «O nepeBogHOM M TTpocTOM Bekcene», @3 «O06 unoreke (3anore HeABU-
KUMOCTH)» (TI1. 3 «3aknagHas»), @3 «O0 uHBecTUIIMOHHBIX GoHAax» (CcT. 14 «MH-
BecTuIIMOHHBIE nan»), KTM P® (konocamenTt), @3 «O0 unoTeyHbIX 1IEHHBIX Oyma-
rax», @3 «O0 akIIMOHEPHBIX 00IIECTBAX» U JIP.

B kaudecTBe 00BEKTOB IPaKIAHCKUX MPAB BBICTYNAIOT JOKYMeHmapHvle u Oe3-
O0OKyMenmapHvle yenuvlie oymaeu. JJokymeHTapHas IleHHast Oymara — 3TO JOKYMEHT,
COOTBETCTBYIOIIMN YCTAHOBJICHHBIM 3aKOHOM TPEOOBAaHUSM U YIOCTOBEPSIOMINAN
00s3aTeILCTBEHHBIE Y MHBIE MPaBa, OCYILIECTBICHUE U Nepeaadya KOTOPhIX BO3MOKHBI
TOJIBKO TIPU MPEAbIBICHUN TaKoro AokyMeHTa. O0s3aTeNbHble PEKBU3UTHI, TpeOOBa-
Hus K popme u apyrue TpeOOBaHUS K JIOKYMEHTApHOM IIEHHOW OyMare ornpenesnsoT-
Csl 3aKOHOM WJIM B YCTaHOBJIEHHOM MM mopsnke. [Ipu HecooTBEeTCTBUU NTOKyMEHTa
YCTaHOBJICHHBIM TPeOOBaHMSIM OH HE MPHU3HAETCS LIEHHOM Oymaroil, HO coxpaHsieT
3HaY€HHUE MUCbMEHHOTO JI0Ka3aTeNbCTRA.

JlokymeHTapHbI€ LIeHHbIe OyMaru ObIBalOT MPEbIBUTEILCKUMU, OPACPHBIMU U
UMEHHBIMH. [Ipedvssumenvbckol TOKYMEHTApHOW IIeHHOM OyMarod mpu3HaeTcs J0-
KYMEHT, COCTaBJICHHbIN 0€3 yKa3aHusi UMEHU JIMIa, KOTOPOMY OH BbIJaeTcs (Hampu-
Mep, OaHKOBCKas cOeperaTesbHas KHIDKKa Ha npeabsBuTens). OCyIecTBUTh CyObeK-
TUBHOE TMpaBO MO JaHHOW IIeHHOW Oymare MOXeT JI000i ee MpaBOMEpHBIit
oOnanarenb. Beimyck miM Bblaya MpenbsSBUTEIbCKUX HEHHBIX Oymar IOMyCKaeTcs
JUIIH B CIIy4asiX, YCTAHOBJIEHHBIX 3aKOHOM. M MmeHHOU TOKyMEHTAapHOU IEHHOU Oy-
Marou SIBISIETCS JOKYMEHT, COCTaBJICHHBIH C yKa3aHHEM KOHKPETHOI'O YIpPaBOMO-
YEeHHOT0 JuIa (BEKCesb, YeK, cOeperaTesbHbli cepTudukar). PeannzoBaTh cyObek-
THBHOE MPaBO IO JAHHOW LEHHON Oymare MOXeT TOJbKO JIMIIO, HA UMl KOTOPOTrO
BBIJIaH JIOKYMEHT, WM €0 MPEACTaBUTENb C HaAJexale ohOpMICHHBIMU MOJTHOMO-
yusimi. Kpome Toro, 3akoH mpenycMaTpuBaeT BO3MOXKHOCTh Mepeaadn CyObeKTUBHO-
ro IMpaBa, yJOCTOBEPEHHOTO WMEHHOW IIEHHOW Oymaroi ApyroMmy JIMIy B TIOPSIJIKE
ycTynku TpeboBaHus (ueccuu). Opoephbie TOKYMEHTapHBIC 1IEHHBIE OyMard — 3TO
JOKYMEHTBI, B KOTOPBIX YKa3bIBAa€TCS MEPBbIN Biajieiel], NpUoOpeTatouuil cyobek-

THBHOC IIPpaBO B MOMCHT COCTAaBJICHUA HCHHOﬁ 6YMaFI/I. B aToMm cmEICe OpPACPHBIC U
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MMEHHBIE [IEHHbIE OyMaru UMEIOT OIpeAesIeHHOE CXOACTBO. B To ke Bpems B opJiep-
HOM Oymare COJIEpKUTCSl yKa3aHHE Ha TO, YTO MCIIOJHEHHE JOKHO OBITh MPOU3BE-
JICHO JIMITy, B He 0003HaYeHHOMY, JIUOO IO ero npukaszy (opaepy) JrodoMy IpyroMmy
muny. MHpIME cioBamu, Biajelsiel OpAepHON IEHHONM OyMaru MOKET B YIPOLIEHHOM
NopsJKE MepeaaTh npasa Mo HEMl Jpyromy Juily. OTO MPOUCXOIUT MOCPEICTBOM Iie-
pEenaToOvYHON HaaAmUCH — UHAO0CCaMeHTa. [Ipu 3ToM mepenath opAepHYIO LIEHHYIO Oy-
Mary MO>KeT He TOJIbKO €€ MepBOHAYaIbHbBIN BIaJeNel], HO U BCE MOCIEIYIOIINE, T. €.
KOJIMYECTBO MHAOCCAMEHTOB 3aKOHOM HE OTPAaHUYEHO, TO3TOMY ATH LIEHHbIE Oymaru
00J1aJ1atf0T BEICOKOH 000POTOCTIOCOOHOCTHIO.

bezooxymenmapnas nennas 6ymara — 3To 00s13aTe€JIbCTBEHHOE W MHOE IPABO,
3aKpEIJICHHOE B PEIICHUH O BBIMYCKE WJIM MHOM aKTE JIHIIA, BBITYCTUBIIETO I[EHHYIO
OyMmary B COOTBETCTBUU C TPEOOBAHUAMHU 3aKOHA, OCYIIECTBICHUE U Mepeaada KOoTo-
pOii BO3MOKHBI TOJIBKO C COOJIOACHHEM MpaBUJI ydeTa 3Toro mnpaBa. OCOOEHHOCTD
0e310KyMeHTapHON (POPMBI IIEHHOW OyMaru 3aKIi04aeTcsi B TOM, YTO 00S3aTEIHCTBO
UX YMHUTEHTA BBIPAKEHO HE B JJOKYMEHTE, a B BUJE 3alMUCH HA 0COOOM CYETE, UMEHY-
€MOM CYETOM JIETIO, UJTU JIMIIEBOM CUETE B CUCTEME PEECTPa BiIA/ICIIbLIEB IIEHHBIX OY-
mar. B aTom cirydae nieHHast Oymara CyiiecTByeT B BUJE 3allUCH Ha cueTe OyXydera u
aHAJIMTUYECKUX peecTpax K Hemy. COOTBETCTBEHHO, OyXrajaTepckasl 3amuch COJlep-
’KHUT BCE HEOOXOIUMBIE PEKBU3HUTHI LICHHON OyMardu.

VY4yer npaB Ha 0€370KyMEHTapHbIE LIEHHbIE OyMaru OCYIIECTBISIETCS MyTEM
BHECEHHUS 3alUCel MO cYeTaM JIMIIOM, ACHCTBYIONIMM MO MOPYYEHUIO JUIA, 00s3aH-
HOTO MO LIEHHOW Oymare, Ju00 JUIOM, JIEWCTBYIOIIMM HAa OCHOBAaHWUU JOTOBOpPA C
npaBooOiaiaTesneM WId ¢ UHBIM JHUIIOM, KOTOPOE B COOTBETCTBUU C 3aKOHOM OCY-
IIECTBIISIET IIpaBa Mo IIeHHOW Oymare. Benenue 3amuceil mo ydeTy Takux MpaB OCy-
IIECTBIISIETCS JTUIIOM, HUMEIOIIUM COOTBETCTBYIOIIYIO ulieH3ut0. Eciu nHoe He ycTa-
HoBJeHO 'K P®, mHbIMH 3aK0OHAMU WM HE BBITEKAET M3 OCOOCHHOCTEW (UKCAIUH
npaB Ha 0€3JOKyMEHTapHbIE [IEHHbIe OyMaru, K TaKUM LIEHHBIM Oymaram MmpuMeHs-
I0TCA MpaBWwiia 00 MMEHHBIX JOKYMEHTApHBIX IIEHHBIX Oymarax, rnpaBooOjaaaTellb

KOTOPLBIX OIIPEACIIACTCA B COOTBECTCTBHUU C YUCTHBIMU 3aIIMCSAMMU.

6.3 UHble 00beKTHI IPAKIAHCKHUX NPAB

K uHBIM 00BEKTAM T'PAKAAHCKUX IIPpaB OTHOCAT:

1. Pe3zynomamosl unmennekmyaibHoUu O0esamenbHOCMU U NPUPABHEHHble K HUM
cpeocmea uHOUusUOyanuzayuy: PoN3BeACHUs HAYKHU, JIUTEPATYyPhl, UCKYCCTBA; MPO-
MBIIIJICHHBIC 06pa311L1, ITIOJIE3HBIC MOICIIN, I/I306pCTCHI/IH, TOIIOJIOTUN HHTCTPAJIbHBIX

MHKPOCXEM, 0a3ml JAaHHBIX, CCJICKIUOHHBIC NOCTHXXCHHA, TOBAPHBLIC 3HAKH, 3HAKU 00-
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CITy>)KUBaHUS, KOMMEpUYecKue 00O3HAaYeHHUs U T. 1. Pe3ynbTaThl MHTEIUIEKTYyallbHOU
JESITeIbHOCTH CTAaHOBSTCS 00BEKTaMH TI'pa)kIaHCKUX MNpaB JIMIIb TOTAA, KOTJa OHU
00JIeKaloTCs B KaKyr-TM00 00BbEKTHBHYIO (hOpMYy, 0OECIIEUUBAIOIIYI0 MX BOCHIPHSI-
TUE JPYTMMHU JIOABMU (PYKONHKChH, HOTHASI 3alMCh, YEPTEXK, cXema U T. I1.). JaHHbIe
OOBEKTHI TPAKIAHCKUX MPaB HE MOTYT OTUYXAAThCSI UJIM MHBIM 00pa30M MEePEXOAUTh
OT OJHOTO JIMIA K Apyromy. B To e Bpems mpaBa Ha Takue pe3yJbTaThl U CPECTBa,
a TaKXXe MaTepuaibHbIe HOCUTENH, B KOTOPHIX OTPaXXEHbI COOTBETCTBYIOIINE PE3Ylb-
TaThl WM CPEJICTBA, MOTYT OTUYXIAThCSl WA UHBIM CIIOCOOOM MEPEXOAUTH OT OJHO-
ro JIMIa K JpyromMy B ciydasx H B nopsjake, npeaycMorpeHHsix 'K PO (mampumep,
MOCPEICTBOM 3aKJIIOUEHHUS I0TOBOpa 00 OTUYXJAEHUU MCKIIOYUTEIHHOTO MpaBa; Jiu-
LEH3MOHHOTO JI0rOBOPa; CYyOIHMIIEH3HOHHOTO JOTOBOPA; MPUHYIUTENbHOMN JTHIICH3HH,
B MOPSJIKE YHUBEPCATBLHOTO MPAaBOMPEEMCTBA; MPU OOpAaIlleHUU B3bICKAHUSA HAa UMY-
IIIECTBO MPABOOOIIAATENS ).

2. Pe3ynomam padoomoi. Er0 0COOEHHOCTBIO SIBISETCA TO, YTO OH TapaHTHPO-
BAaHHO MOJKET OBITh JOCTUTHYT JIIOOBIM JIUIIOM, 00JaJaloluM HeOOXOAMMBIMH 3Ha-
HUSIMH, YMEHUSAMH, KBanudukanueil u 1. n. Pe3ynbraT paboTel HE UMEET YepT YHU-
KaJbHOCTH, HOBHM3HBI, HETIOBTOPUMOCTH — BCETO TOTO, YTO MPHUCYIIE pe3ysbTaTam
TBOPUYECKOH JesATeNbHOCTH. Pe3ynbprar paboThl Bceraa JOIKEH UMETh OBEUIECTBIICH-
HYI0 QopMy, T. €. ObITh MAaTEPUATU30BAHHBIM B CO3JaHHBIX, OTPEMOHTHPOBAHHBIX U
TOMY NOJIOOHBIX Bemax. MIHbIMU clioBaMu, OH JOJDKEH 001a1aTh CIIOCOOHOCTBIO OT-
JeNeHHsI OT caMuX JEHCTBUI JIMIIA, BBIMOIHSAIONMIETO paboTy, ObITh OCA3aeMBIM H J10-
CTYIHBIM JIJIsl Iepelaui JIUILY, JAJIsi KOTOPOTO BBIMOJIHSIIACH paboTa.

3. Okazanue ycnye. Ycimyra — JNeHCTBHS CyObEKTa TPakJaHCKHX MPaBOOTHO-
[IEHW, KOTOphIe JTUOO BOOOIIE HE 3aBEpUIAIOTCS KaKUM-JTHOO OmpeaeNeHHBbIM pe-
3yJlbTAaTOM, a COJEp>KaT Moje3Hbld ekt B camux cede, 100 MMEIOT TaKoil pe-
3yJlbTaT, KOTOPBIM HE BOIUIOIIAETCA B OBELIECTBICHHOH ¢opme. [Ipumepom yciyr
MEpPBOro BUJA SIBISETCS NEATEIbHOCTh KOHCYJIBTAllMOHHOTO, MPOCBETHTEIHCKOTO,
pa3BiIeKaTeIbHOTrO Xapakrepa. s JaHHOTO pojia yCIIyT XapakTepHO TO, YTO C UX
MIOMOIIBIO YeJIOBEYECKUE MOTPEOHOCTH YAOBJIETBOPSIOTCA B IPOLIECCE CaMOM Jes-
TEJILHOCTHU JIUIIa, OKa3blBaroulero yciayry. K ycmyram BToporo Buaa OTHOCATCS Me-
IUIUHCKUE, ayTUTOPCKUE, BETEPUHAPHBIC, TYPUCTCKHE U T. II. YCIYT'H. DTH YCIyTU
MOTYT UMETh Pe3yJbTaT (M3JeueHrue OOJBHOr0), KOTOPHIH, OAHAKO, HE MMEET OBE-
IIECTBICHHOU (POPMBI.

[To obmemy mpaBmily pe3ynbTaThl YCIyT MOTYT MPUOOPETATHCS M OTPEOIATh-
Csl 3aKa3YMKOM TOJIbKO B MOMEHT OKa3aHus yciyr. [Ipekpaiienue nporecca oka3aHus

YCIIyTH MPEeKpaIlaeT CyIEeCTBOBAHUE €€ Pe3yJIbTaTa, UYTo JelaeT pe3yJbTaThl yCIyr
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BeCbMa CHEU(PUYECKUM OOBEKTOM TPAKJAHCKUX IMPABOOTHOILIEHUH, CYIIECTBYIO-
UM HEMPOJOJIKUTEIbHOE BpEMSI, HE MOAAAIOIINMCS COXPAHECHHIO, TIEpeaayde, u3Me-
PEHUIO KOJIMYECTBEHHBIX M KAYECTBEHHBIX XAPAKTEPUCTUK. Y CIYTH, OKa3bIBA€MbIC
CyOBEKTaMH TPaXJAAHCKOTO IpaBa, pPa3ju4Hbl [0 CBOEMY COJIEPKAHUIO, B CBS3U C
4eM MOTYT OBITh TOJIpa3/ieieHbl Ha (haKTHUECKUE (XpaHEHUE), opuandeckue (mopy-
YEHUE), KOMIUIEKCHBIE (ar€HTUPOBAHUE).

4. Umywecmeennvie npasa. 1lon MMyIECTBEHHBIMU MpaBaMHU, ISl KOTOPBIX
YCTaHOBJIEH CHENU(PUYSCKUN TPABOBOM PEXKUM, OTIUYHBIM OT 000pOTa BelIEeH,
IPEXK]Ie BCEro MOHMMAIOTCS TIpaBa TpeboBaHus u3 00sa3aTenbCTB. [lopsinok nepexona
UMYILIECTBEHHBIX MPaB OT OJHUX JIMI[ K JIPYTUM B OOIIEM BHJI€ YPEryJupoBaH B
1. 24 'K — Ha ocHOBaHMHM 3aKOHA (HampuMep, PH HACIEA0BaHUHU, CyOporaiun) 1 Ha
OCHOBaHUU caenku (neccun). Kpome Toro, monoxxeHus o nepexojie npas TpeOOBaHUs
MOTYT COJIEpPXKAThCS B MPABUJIAX O COOTBETCTBYIOIIMX I'PAKIAHCKO-IIPABOBBIX JOT0-

BOpax.

6.4 HemaTepuajibHblIe 0J1ara Kak 00beKThbI IPAKIAHCKHUX NMPaB

M UX 3aIUTAa

[IpuMepHBIN MepeueHb HeMaTepualbHbIX Oyar coaepxutcs B cT. 150 'K PO:
KU3Hb, 3/0POBbE, JTOCTOMHCTBO JIMYHOCTH, JUYHAS HENPUKOCHOBEHHOCTb, YECTh,
no0poe ums, JAenoBas peryTanus, JU4Has U ceMelHas TaiiHa, cBO0OOa mepeIBrKe-
HUS U Ap. YKa3aHHbIE Ojara XapakTepus3yloTCsd BHEIKOHOMUYECKUM COACpPKAHHEM;
HEPa3pbIBHOW CBS3BIO C JIMYHOCTHIO UX HOCHUTEJNS; HAINPaBJICHHOCTHIO Ha obecrneye-
HUE cyllecTBOBaHUs nuyHOCcTU. OHU HeMaTepHallbHbIe Oj1ara MpUHAJIEKAT TPaxK-
JAHUHY C POXKJeHUs (’KU3Hb, 3/I0POBbE), APYrHe — B CUJIy 3aKOHa (JIeJoBasi peryTa-
1us).

Hematepuanpubie Onara 3amumiarorcst B oOmem nopsake. OgHako 3aKOHOM
WM CYIIECTBOM CaMUX HEMaTepUajbHBIX Oar MOXKeT 00yCIIOBIMBATHCS Clielu(puKa
NPUMEHEHUSI TOTO WJIM MHOTO croco0a 3amuThl. Hanmpumep, Takue Mephl 3alllUThI,
KaK TPUCYXICHUE K HCIOJHEHUIO B HAType, BO3MeEIEHHWE YOBITKOB, yIulaTa He-
YCTOMKM JJIsl 3alUThl HEMaTepUaIbHBIX OJlar HEMpPUEMJIEMbI, YTO OOYCJIOBJIEHO HX
npupoaoi. B To ke Bpems Ui UX 3alIUThl MOTYT MCIOJb30BaThCA TaKUE CIOCOOBI,
KaK MpHU3HaHUe CyI0oM (haKTa HapyLIEHUS! TUYHOTO HEHMYIIECTBEHHOTO MpaBa Ipax-
JaHWHA; OMyOJMKOBAaHUE PELICHHS CyJa O JOMYUICHHOM HapyUICHHH; MpecedeHHe
WIM 3alpelleHue JEeWCTBUM, HapylWAlOUX WM CO3JAIIIMX YIPO3y HapyIICHHUS

JJUMYHOI'O HCMMYIICCTBCHHOT'O IIpaBa; KOMIICHCAIIUA MOPAaJIbHOI'O Bp€Ja U Jp.
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B cnydasix, npeyCMOTpEHHBIX 3aKOHOM, HEMaTepHualbHble OJiara, MpuHaJie-
’KaBIIUME YMEpIIEeMY TpaxAaHUHY, MOTYT 3alllMIIATHCA APYTUMHU JUIAMU (HarpuMmep,
1o TpeOOBaHUIO 3aMHTEPECOBAHHBIX JIUI] JOIMYCKAETCs 3alllMTa YECTH, JOCTOMHCTBA U
JIEJIOBOM pernyTalud yMEpIIero Tpa)KJIaHWHA; MpPaBO TPeOOBATh 3alIUThl YACTHOU
KU3HU TPKJAHUHA B CIIy4ae €ro CMEpPTH MPUHAAIEKHUT €r0 POAUTENSIM, ACTIM, Te-
PEXUBLIEMY CYIIPYTY).

OmnpenenenHoit cnenupuKoi 00IaaeT 3amuTa TaKUX HeMaTepualbHBIX OJiar,
KaK 4eCTh, JOCTOMHCTBO, JI€J0Basi peMyTallusl, YaCTHAsI )KMU3Hb U U300paKeHUE TPaxK-
naHuHa. B Hayke rpa)aaHCKOTo IMpaBa Moj] YeCThIO0 MOHUMAETCS COLMalibHas OLIEHKa
muua. JJocTOMHCTBO — 3TO CaMOOILIEHKA JIMYHOCTHIO CBOMX COLIMAJIBHBIX KauecTB, KO-
TOpasi ba3upyeTcs Ha OIEHKE OOIMIECTBEHHOU (PAacX0XKICHUE MEXKIYy HUMHU MPUBOIUT
K TaKUM SIBJICHHSIM, KaK TUIEPTPO(PUPOBAaHHOE CAMOMHEHHUE WJIM, HAlPOTUB, YHUUH-
KEHHe, T. €. KpallHe 3aHMKEHHAasi caMOolleHKa). JlemoBas permyTauus — 3TO CIOKHB-
nieecsi OOLIECTBEHHOE MHEHHE O MPO(ECCHOHATBHOM, MPOU3BOJICTBEHHON U TOMY
0I00HOM IEATETbHOCTH IPaXkIaHUHA UITK I0OPUIUYECKOTO JIUIIA.

['oBOpst 0 yecTH, JOCTOMHCTBE, JEIOBOM PENyTallMK, HE CIEAYET TymMaTh, 4TO
3aKOHOJIATEb UX PEryJlUpyeT. PeryaupoBaHuIo MOIeKaT T€ OOIIECTBEHHbIE OTHO-
[IEHHSI, KOTOPbIE CKJIAJIbIBAIOTCS B CBSI3U C 00JaJlaHueM 3TUMHU Ojlaramu, M T€ COIH-
aJbHBIE CBSI3U, KOTOpPhIE BO3HUKAIOT MPU UX HapylieHud. [IpaBo Ha yecTh, JOCTOUH-
CTBO, JIEJIOBYIO0 PEMyTalMi0 O3HA4YaeT, YTO JUII0 MMEET OOECIECYCHHYIO 3aKOHOM
BO3MOXHOCTh TPEOOBATh OT IPYrUX JHUI, YTOOBI OLIEHKA €ro JUYHOCTH, JIe] U TO-
CTYINKOB OINHpajach Ha peajbHble OOCTOSITENIbCTBA U HE MCKa)Kalach MOPOYAIUMHU
CBEJICHUSIMU, HE COOTBETCTBYIOIIUMH JIEUCTBUTEIILHOCTH.

['paxknanuH BrpaBe B CyZAeOHOM MOpsAIKE TpeOOBAaTh OMPOBEPXKEHUS MOpOYa-
IIMX €0 YeCTh, IOCTOMHCTBO U JICJOBYIO PENyTallli0 CBEACHUN, €CITU JIUIIO0, UX pac-
MPOCTPAHUBILIEE, HE JTIOKAXKET, YTO OHH COOTBETCTBYIOT JAeicTBUTENbHOCTU. Ompo-
BEp)KCHHE 03HAYAET OTPUIIAHUE TAKUX CBEJEHUM. Takoe OTpHUIlaHHE MOXKET UCXOIUTh
KaK OT JIMIIA, B OTHOLIEHWH KOTOPOTO PACIPOCTpaHseTCcs] mopoyaias uHbopMalus,
TaK ¥ OT HEMOCPEACTBEHHOTO €€ paclpOCTpaHuTes (YTo npeanoututensHee). Omnpo-
BEpIKEHHUE JOHKHO OBITh CIENAHO TEM K€ CIIOCOOOM, KOTOPbIMU OBLIM pacmpocTpa-
HEHBI CBEJICHUS UM APYTUM aHAJOTHYHBIM criocoboM. OHAKO ecliu CBEASHUS ObLIH
pacnpoctpanensl B CMU, onpoBepruyThl OHU MOTYT OBITH TOJBKO B 3THX ke CMU.
Kpome Toro, moctpanaBminii BrpaBe TpeOOBaTh OMyOIMKOBAaHHUS CBOErO OTBETa B
stux CMMU. Ecnu pacripocTpaHE€HHbIE CBEJICHUS CTaJM M3BECTHBI IIMPOKOMY KPYTy
JUI U ONPOBEPKEHHE HEBO3MOXHO JTOBECTH JO BCEOOIIET0 CBEIEHUS, I'paKIaHUH

BIIpaBe TPeOOBaTh yAAJIEHUsS COOTBETCTBYIOLEH MH(POpPMALUU, MPECEUEHUsI WU 3a-
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NpelleHns JaIbHEHUIIEro paclpoCTPaHEHUs CBEACHUN MyTeM U3bATUS U YHUUTOXKE-
HUSI COOTBETCTBYIOIIMX MaT€pUATbHBIX HOCUTEIIEH.

OcHoOBaHUEM JJIS 3AIUTHI Yecmu, O0CMOUHCMBA, 0eNI080U penymayuu CIyXKUT
OJIHOBPEMEHHOE HAJIMYHUE CIEAYIOUX YCIOBUM:

1) HecoOTBETCTBHE AEUCTBUTEIBHOCTH CBEICHUM (T.€. B HUX COACPKUTCS

uH(popMalus, KoTopas 1100 BOOOIIE HE CYIIECTBYET, INOO OTpakaeT CBe-
JIeHHs] HE TaKUMH U HE TaK, Kak 3TO ObUIO Ha camoM paene. Eciu pacmpo-
CTpaHEHBl XOTsSI M MOpOYaIlre, HO COOTBETCTBYIOIIME JIEHCTBUTEILHOCTH
CBEJICHUS, B MX OMPOBEP>KEHUHU JIOJDKHO OBITh OTKa3aHO. B Takux cutyamu-
X 4eCTb, JOCTOMHCTBO, JIEJIOBYIO PEIyTalMIO JHIa YMaJIseT He pacipo-
CTpaHEHHUE CBEICHUM, a €r0 COOCTBEHHOE MOBEICHHE);

2) mopouanuii Xxapakrep cBeAeHUN (MH(OPMALIUA O HAPYIIEHUH JHUIIOM 3aKO-
HOJ/IATENIbCTBA WJIM MOPAJBHBIX MPUHIUIIOB. Takas mHpopmarus J0KHA
KacaThCsl KOHKPETHBIX (PAKTOB IMOBENCHUS JIWIA, T€X WM WHBIX 00CTOS-
TeNbCTB ero )u3Hu. B 3akone (1. 10 c1. 152 I'K) conepxkutcs crienranbHOe
paBUJIO, Kacarolleecss TOro, 4TO MOJOKEHHs O 3alllUTe YeCTH, AOCTOUH-
CTBE, JEJIOBOM pemyTallud MOTYT OBIThb NMPUMEHEHBI CYIOM U K Clydasm
pacnpocTpaHeHHs JIIOObIX HE COOTBETCTBYIOIIMX JACHCTBUTEIHLHOCTU CBE-
JCHHM, T. €. HE HOCSIIUX MOPOYHBIA XapaKTep, €CIU TPaXIaHUH JTOKAXKET,
YTO OHU HE COOTBETCTBYIOT JACHCTBUTEIBHOCTH);

3) dakt pacnpocTpaHeHUs CBEJICHUM (OMyOJMKOBAHHUE B MEYATH, TPAHCISAIIUS
o paauo, TEJEBUACHHUIO, MyOIMYHOE BBICTyIJIeHWE M T. . CooOuieHue
uH(pOpMAaIIMU TOJBKO JIMILY, KOTOPOTO OHAa HEMOCPEACTBEHHO KacaeTcsi, He
CUMTAETCS PACIIPOCTPAHCHUEM);

4) pacnpoCTpaHEHHE CBEJICHUM TPETHUM JIUIIOM.

Ecnn HEeBO3MOXHO YCTaHOBHTH JIMIIO, PACIPOCTPAHUBILIEE CBEACHUS, TOCTpa-
JABIITUIN BIIPaBe OOPATUTHCS B CYJ C 3asBJICHHEM O MPU3HAHUU TAKUX CBEICHUNA HE
COOTBETCTBYIOIIUMHU JIEUCTBUTEIILHOCTH B MOPSIIKE 0COOOTO MPOU3BO/JICTBA.

H3zo06pasicenue epasxcoanuna — ero odpas, 3anedyaTieHHbIH B KaKOH-11M00 00b-
ekTuBHOU opme (pororpadus, Bumeozanuck). C MO3UIUU JIEUCTBYIOMIETO 3aKOHO-
JaTeNbCTBA HAPYIIEHUEM MPU3HACTCS JII000€ UCTIOIb30BaHUE U300paKEHUS Tpak/aa-
HuHa Oe3 ero cornacus. [locme cmepTu rpakgaHuHa €ro M300paKEHHE MOXKET
MCIIOJIb30BATHCS TOJIBKO C COTJIACHsl €r0 JeTeH, Cynpyra, a Ipu UX OTCYTCTBHH — PO-
nuteneit. Takoro cornacusi He TpeOyeTcs, eciau U300pakeHue rpakJlaHuHa UCTIONb-
3yeTcsi B TOCYJapCTBEHHBIX, OOLIECTBEHHBIX M MHBIX MYyOJIMYHBIX MHTEpECcax; MoJy-

YCHO IIPpH CBHEMKCE, HpOBO,Z[PIMOﬁ B MECTax, OTKPBIThIX IJIA CBO6OI[HOFO IMOCCUICHUA
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WA Ha TMyOJMYHBIX MEPONPUATHAX, €CIIH TaKoe U300paKeHHE HE SIBISETCS OCHOB-
HBIM OOBEKTOM HCIOJB30BaHUS; MOYUYEHO B pe3yjIbTaTe MO3UPOBAHUS TPAKIAHIHA
3a TIary.

be3 cornacus rpaxxaaHnHa He JOIMyCKaeTcsl cOop, XpaHEeHUe, paclipoCTPaHEHHE
U UCMOJb30BaHUE 000 nHpOpManu 0 eco wacmuou dHcu3Hu (0 ero MPOUCXOXKIe-
HUUW, MECTE TIPeObIBaHMUSI, )KUTEIbCTBA, CEMEHHOM IOJIOKEHUH | T. T1.), €CII HHOE HE
MPETYCMOTPEHO 3akoHOM. Takoro coriacus He TpeOyeTcs, eciau uHbOpMAIHsI O
YaCTHOM JKW3HU TPaKJaHWHA HCIOJB3YETCS B TOCYIApCTBEHHBIX, OOIIECCTBEHHBIX
WIA WHBIX MyOJUYHBIX MHTEpecax, a TaKkke ecliu MHPOpMaIus O YaCTHOW >KU3HU
rpakJIaHWHA paHHEe CTayia OOIIEAOCTYIMHON WM OblIa pacKphiTa CAaMHUM TpakKIaHH-
HOM TI0 €ro Bouie. ['pakgaHuH, Yb€ MPaBO HA OXpaHy YAaCTHOW KU3HU HAPYIICHO,
BIIpaBe TPeOOBATh B CYJCOHOM TMOPSAKE yAAJEHUS COOTBETCTBYIOIICH MH(POpMAIHH
C MaTepUabHBIX HOCHUTENICH (JIOKYMEHTHI, BHICO3AMKCH U JP.); MPECCUEHUs WIH 3a-

MPEIICHMS €€ TaJbHEHIIEro pacIpOCTPAHEHUS.

1. Ha3zoBuTe 00BEKTHI I'paXk1aHCKUX IPaB.

2. Tlo xakuM KpUTEpUsIM KIaCCU(PHUIMPYIOTCS BEUIM KaK OOBEKTHI IpakKIaH-
CKHX IpaB?

3. B dem 3axmrodaercs 0COOCHHOCTh MPEANPUITHS KaK 00BEKTa IPaXIaHCKUX
npaB?
HazoBuTe kBanmupuuupyronme npu3Haky LEHHON Oymaru.

5. Kakue pe3ynbTaThl HHTEJUIEKTYaIbHOM JESITEIbHOCTH MOTYT BBICTYNAaTh B
KayeCTBE OOBEKTOB IPAKAAHCKUX ITpaB?

6. B dem cocTouT oTiMuMe yCIyr OT pe3yibTara paboThi?

7. Buem cocTouT 0COOGHHOCTh HEMATEpPHAIBHBIX OJar Kak OObEKTOB Tpak-

JAHCKHX IpaB?
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7 Cneaku

Ionuamue u npusnaku coenxu.
Buowi coenox.

Dopma coenox.

AN LN~

Heoevicmeumenvnocms coenok u ee nocieocmeusl.

7.1 IloHsiTHE ¥ TPU3HAKH CAEJTKH

CoOenkamu HA3bIBAIOTCS NEUCTBUS TPaXIaH M IOPUANYECKUX JIMII, HalpaBJIEH-
Hbl€ Ha BO3HMKHOBEHHUE, U3MEHEHUE WJIH MPEKpalleHhe rPakJaHCKUX IpaB U 00s-
3aHHOCTEHU.

Taxkum oOpazoM, crenka — 3TO IOPUAUIECKUN (aKT, HA OCHOBAHHH KOTOPOTO
BO3HHMKAIOT, U3MEHSIOTCSA WM MPEKPAIaloTCA TPaXIAHCKHUE TTpaBa M O0S3aHHOCTH.
IIpu 3TOM CcenKoi ABJISIETCS HE 0001 IopUANYeCKUl (aKT, a TOJIBKO HPUANIECKOE
nericteue. OIHAKO HE KaXKJ0€ IOPUINYECKOE IEUCTBUE SABIAETCS cruenkou. Crenka —
ATO BCErja MpaBOMEpPHOE HOPUANYECKOE NEHUCTBHUE, COOTBETCTBYIOIIEE TPEOOBAHUSIM
3aKOHA WJIM MHBIX MPABOBBIX aKTOB. [Ipm 3TOM HE Kak10€ MpaBOMEpPHOE JIEHUCTBUE
ecThb caenka. CaeiakaMu SBJISIIOTCS JTUIIb T€ U3 HUX, KOTOPhIE HAMPABJIEHBI HA CO3/a-
HUE ONPEACIICHHBIX MPABOBBIX MOCIEICTBUN (IMPAaBOBOTO pe3ysbTaTa). Tak, JHUIIO,
CIIACaKoIIee TOCYIAPCTBEHHOE HMMYIIECTBO OT IM0XKApa, COBEPLIAECT MPABOMEPHOE
JIEHUCTBUE, HO HE C LIEJIbI0 MPUYUHUTE ce0e Bpe/ U, KaK CIEACTBUE, CO3AaTh IPaBO Ha
BO3MELIEHUE 3TOTO BpEIa.

Tot ¢akr, yTo caenka Bcerja HampaBjieHa Ha CO3[JaHUE ONpPeIeNIEHHbIX MPaBo-
BBIX MOCJEACTBUH, MO3BOJISIET OTTPAHUYUTH €€ OT BOJIEBBIX AKTOB, KOTOPBIE BbI3bIBA-
IOT B COOTBETCTBUHU C 3aKOHOM OIPENEICHHBIC FOPUANYECKHAE MOCIEACTBUS, HO CIIe-
IAAIbHO HE HaMpaBJIeHbl HA HUX JIOCTUXKEHHE (Tak, CO3JaHUE JIUTEPATypPHOTO
IPOU3BENCHUS PUBOJNT K BOSHUKHOBEHUIO MPaBa aBTOPCTBA, HE3ABUCUMO OT XKeJa-
HUS CO3JIaTeNs), a TAaKXKe OT aJIMUHUCTPATUBHBIX aKTOB, KOTOPbIE HAPSAIY C TpaxaaH-
CKUMHM MPABOOTHOILIEHUSMU 00s13aTEIBHO MOPOKIAAIOT U aJIMUHUCTPATUBHBIEC TTPaBO-
OTHOULIEHHS.

Pesynbrar, pamym KOTOPOTO COBEpIIAETCS CHAENKA, JOJDKEH OBITh TPaBOBBIM.
Bunapl mpaBoBBIX Pe3ysbTaTOB MHOTOOOpA3HBI: Tepenada UMYIIECTBA B COOCTBEH-
HOCTh, apEH]y; BBITIOJIHEHHE paOOThI, OKa3aHUE yCIyTH | T. 1. JelicTBue, HEe Tpeciie-
IOyroUiee MPaBOBOr0 pe3yJibTaTa, HE ABJISETCA CAEIKOW, a OTHOCUTCS K TaK Ha3bIBae-

MBIM MOpaJII)HO-6LITOBBIM COor1alICHUAM (HaanMep, AOTOBOPUIINCH CXOAUTHL B
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TeaTp, B Mara3uH, Ha KoHLepT). [IpaBoBoii pe3ynbTaT CAENKH, Kak MPaBUIIO, COOTBET-
CTBYET IMPABOBOM IIEJIM CHEJIKH — CYOBEKTUBHO KEJIAEMbId JJI €€ YYaCTHUKOB pe-
3yJbTaT, KOTOPBIA JOJKEH HACTYIIUTh MTOCJE COBEPIICHUS CIEIKU U €€ UCITOJTHEHUS.
Bwmecre ¢ Tem nmpaBoBast LIENb CAEIKU BCEra MPEAUIECTBYET IPABOBOMY PE3YIIbTATY,
YTO MCKJIIOYAET MOJHOE OTOXKAECTBIICHUE 3TUX MOHATUU. [IpaBoBOM pe3ynpTar uHO-
r71a MOKET HE COBIIAIaTh C MPABOBOM Lienbl0. Hanpumep, npu nokynke BeIy y He3a-
KOHHOTO BJIaJIeJiblla MPAaBOBOM PE3yJbTAT MOXKET OTIWYATHCA OT IPABOBOM LENIH
CHEJIKH: TIPaBO COOCTBEHHOCTH B OTCYTCTBHE MPABOBOTO OCHOBAHUS Ha pacropsbke-
HUE BEUIM HE BO3HUKAET y MpuoOperarens (MpaBOBOM pe3ylsibTar), HECMOTPS Ha XKe-
JaHUE TIOKyMaTelis NpuoOpecT B COOCTBEHHOCTh UMYIIECTBO (TPaBOBAsI 1IEJIb).

B cBorO ouepenn, NpaBOBYIO LENL CAEAYET OTIMYATh OT MOTHMBA, KOTOPBIN IO-
Oy>XIaeT MU0 COBepIIUTh caenky. OH, KaKk MpaBUio, HE UMEET MIPABOBOTO 3HAUYCHHUS
¥ HE BIUAET Ha JEHCTBUTEIHLHOCTH CIENKUA. Hampumep, MOTUBOM B MPHOOPETCHHUH
BelM (mojapka) ctai JAeHb poxaeHus napyra. OgHako Apyr Ha JIEHb POXKACHUS HE
npuriacui npuoOperarens noaapka. B mogoOHo# cutyanuu ommOOYHOCTH MOTHBA
HE MOXET MOBJUATh HAa IEMCTBUTEIIBHOCTD CIEJIKU KYILIU-ITPOJAXKH.

Crenka — 3TO Bcerja BOJIEBOM aKT, O3HAYAKOLIMKA HAJUYHUE Y JIUIA ONPEAEIIECH-
HOTO YPOBHSI CO3HAHUS U BOJM, KOTOPBIE MO3BOJIKOT €EMY OTAABATh OTYET B CBOMX
JNEUCTBUSAX U PYKOBOAUTH UMH. CYIIHOCTh CAEJKHU KaK JEHCTBUSI COCTABIISIIOT BOJIS U
BOJIEU3bSIBIICHUE. B0 — 3TO BHYTpEHHEE HAMEPEHHUE JIUIA COBEPIIUTH clenKy. [lo-
Ka BOJIA JIMLIOM HE U3bSBJICHA, OCTAETCA HEU3BECTHBIM €r0 HAMEPEHHUE COBEPILHUTH
caenky. M3bsiBneHHas (BbIpake€HHasi) BOJIS Ha3bIBaeTCs BoJjeu3bsiBieHueM. Ha neil-
CTBUTEJIBHOCTh CHEJIKH CaMbIM HEMOCPEICTBEHHBIM O00pa3oM BIMSAET COBMAJICHUE

(€IMHCTBO) BOJIM 1 BOJICU3bSIBIICHMUS.

7.2 Buasbl cJ1eJ10K

['paxknaHCKO-IpaBOBbIE CACIKH MOTYT OBITh KJIacCU(PHUIMPOBAHBI MO pa3ny-
HBIM OCHOBAHMUSIM.

1. ITo xapakTepy BOJEU3BSIBICHUS CIACIKU JEIATCA HA 0OHOCMOPOHHUE, O08)-
CMOpPOHHUE 51 MHOSOCMOPOHHUE. OOHOCI’I’ZO]?OHHMMM Ha3bIBArOTCA CACJIKHU, AJIA CO-
BCpI_HCHI/IH KOTOPBIX HCO6XO,Z[I/IMO 1 JO0CTATOYHO BOJICU3BIBICHUS OHHOﬁ CTOPOHBI U
cC OI[HOﬁ J0CTATOYHO OJIs1 HaCTyr[JIeHI/ISI HpeI[YCMOTpeHHBIX 3aKOHOM HpaBOBBIX I10-
CIIEICTBUI (HampUMep, COCTaBJICHHME 3aBELaHUs, BblJadya JIOBEPEHHOCTH, odepTa,
OJHOCTOPOHHUK OTKa3 OT JOrOBOpa B CIy4dasiX, KOrJa TAKOBOM JOMYCKAETCA 3aKO-
HOM, HpI/IH}ITI/IC HacJI€EaACTBa, OTKa3 OT HaCJICACTBA, HY6JII/I‘{HOC O6CH_IaHI/IC Harpaabl

u ap.). HekoTopsie 0JTHOCTOPOHHHUE CIIEJIKH CaMH T10 ce0e BIEKYT NpaBoBOM 3P HEKT.
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Hanpumep, Bpigadya JOBEPEHHOCTH MOPOXKIAET MPaBO JIHMIA, KOTOPOMY OHAa BbIJaHa,
BBICTYNaTh OT KMMEHH JIMIA, BBIAABILErO JOBEPEHHOCTh. Jlpyrue OaHOCTOpPOHHHE
CHIEJIKU TIOPOKIAIOT IIPABOBBIE MOCIEACTBUS JIUIIL OyIydd JIEMEHTOM IOPUIUYECKO-
ro cocraBa. Tak, COCTaBJIeHUE 3aBEIIAHUS HUKOTO HU K 4YeMy He 00s3bIBaeT, HUKAKUX
MPABOBBIX MOCJEACTBUN HU Y KOT'O HE MOPOXKAAET; MPABOBBIC MOCIEICTBUS HACTYTISIT
JMIIb C MOMEHTAa CMepTU 3aBewaress. /eyx- u MHO20CMOPOHHUMU HA3BIBAIOTCS
CEIIKHU, JUIsl COBEPIICHUS KOTOPBIX HEOOXOAMMO BOJIEU3bSIBICHUE JIBYX U O0jiee CTo-
poH. Takue cienku UMEHYIOTCS JOroBOpaMu. Boisi CTOpOH B BYX- MJIM MHOTOCTO-
POHHEH clenke A0KHa ObITh BCTpeuHoi. Hampumep, crenka MoxeT ObITh 3aKiIroue-
Ha, €CJIM OJIHA CTOPOHA JKEJIAeT MOJIb30BaThCsl BEIIbIO, a JApyras — UMeeT HaMepeHHe
C/1aBaTh BEIllb BO BPEMEHHOE BIIAZICHHUE U MOJIb30BAaHUE.

2. B 3aBUCHMOCTH OT HaJW4MsI BCTPEUHOTO MPEIOCTABICHUS CIACIKH JENATCA
Ha 803Me30Hble U Oe3603Me30Hble. Bo3me30noti Ha3bIBAaETCs CIENKa, B KOTOPOH UMY-
[IECTBEHHOMY IPEIOCTABICHUIO OJHON CTOPOHBI COOTBETCTBYET BCTPEUHOE MUMYIIIE-
CTBEHHOE TNPeJOCTaBlIeHUEe JApYyrol cTopoHbl. Hampumep, B 1oroBope KyILIH-
NpOJaXH Tepeaaye Belld COOTBETCTBYET BCTPEUHOE MPEIOCTaBICHUE B BHUIE 00Y-
CJIOBJIGHHOW JTOTOBOPOM ILIeHBI. be3603Me30HOU CUUTAETCS CAETKA, B KOTOPOU HMY-
[IECTBEHHOMY IPEIOCTABICHUIO OJIHOM CTOPOHBI HE COOTBETCTBYET BCTPEUHOE UMY-
[IECTBEHHOE IMPEOCTaBIEHUE IPYyroi cTopoHbl. Bo3mesnHocTh min 0Oe3BO3MeE3 -
HOCTb CJICJIOK MOKET OBITh MpefoIpeaencHa ux npupoaoi. Tak, mo cBoei mpupoae
BO3ME3HBIMH SIBIISIIOTCSI TaKW€ CHEJIKH, KaK KyIUIA-Ipojaka, MeHa, apeHaa u Jap.,
a 0e3BO3Me3THBIMU — JIOTOBOPHI JTapEHUsI U OE3BO3ME3JHOTO IOJIb30BAHUS HUMYIIE-
cTBOM. Bo3me3aHOCTh MM 0€3BO3ME3IHOCTh JPYTUX CIEIOK MOXKET ObITh Mpeay-
CMOTpEHA 3aKOHOM WJIM COTJIAllleHHeM CTOPOH. Tak, 10roBOpbI MOPYUYESHHsI, XpAHEHUs
MOTYT OBITH B 3aBUCUMOCTU OT JIOTOBOPEHHOCTH CTOPOH KakK BO3ME3JHBIMH, TaK U
0€3B03ME3THBIMH.

3. B 3aBHCHMOCTH OT MOMEHTA 3aKJIIOUEHHS CIEJIOK OHU MOTYT OBITh KOHCEH-
cyanbHbiMu U peanvubimu. KoncencyanvHoii BIsSi€TCS CIeNKa, IJi COBEPIICHUS KO-
TOPOW TOCTaTOYHO COTJIAIIEHUsS] CTOPOH IO BCEM €€ CYIIECTBEHHBIM YCIOBHIM U 00-
JIe4YeHHEe ITOrO COTJIAIIeHUs B TpeOyeMyto 3akoHOM (popmy. Tak, 17151 BOSHUKHOBEHHUS
CIENKU KYIUTH-TIPOJaXHu He TpeOyeTcs mepenada UMYIIEeCTBa MOKYMATeIo U yIjara
JICHEeT MPOJAaBIly. DTH JACHCTBHUS KOHTPAre€HThl COBEPIIAIOT B MOPSAIKE HCIIOTHEHUS
JaHHOTO JIOTOBOpa. PeanvHas coenka, B OTANYNUE OT KOHCEHCYaTbHOM, HE OTPaHUYH-
BAeTCS TOJIBKO COTJIAIIEHHEM CTOPOH. 31e€Ch HEOOXOIMMBIM AJIEMEHTOM (hOpMHUpPOBa-
HUSI CIICTIKU SIBJISIETCS COBEPILIEHUE CTOPOHAMU JIEHCTBHSI I10 Mepeiaue ONpeieIeHHOM

BCIIIHN. HaHpI/IMCp, AJI 3aKIIHIOYCHHUA JOrOBOpa 3armMa HEAO0CTAaTOYHO, YTOOBI CTOPOHBI
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JOTOBOPUIIMCH O CyMME 3aiiMa, BpEMEHU NepEeAadn ICHET JOJDKHUKY U MOMEHTE BO3-
BpaTa CyMMblI 3aiima. Heo6xoaumo, yToObl 3aliMo/1aBell peaabHO Mepeaall 3aeMILUKY
OTOBOPEHHYIO JEHEXHYIO cyMMYy. /[0 Tex mop, Ioka Takas Iepeaada He COCTOsIIACH,
JIOTOBOPA 3aliMa HET, a €CTh JINIIb COIVIAIIEHUE OTHOCUTENBHO 3aKJIFOUEHHS JaHHOTO
JI0OTOBOPA B OyayIIIEM.

He cnenyer cmemmBaTh NMOpsAIOK COBEPIIEHUS KOHKPETHBIX CIEIIOK C TEM, KaK
OHU OOBEKTUBHO MOTYT OBITH COBepIeHbl. Hampumep, npu 3akir04eHUH JOrOBOpPa
KYIUIM-IIPOAAKH 32 HAJIMYHBIN pacyeT COBEPILICHHUE CACIIKH COBIIAJAET BO BPEMEHU C
nepenadel ToBapa U MOKYIHOW LEHBI, HO OT 3TOr0 JOr0OBOp KYIUIU-IIPOJAXKH HE CTa-
HOBUTCSl pEAJIbHBIM. B peanbHbIX cIenkax nepefada BEIU BhIPAKAET MX 3aKII0Ye-
HHE, B KOHCEHCYaJIbHBIX — UCIIOJHEHHE.

4. TIo ToMy, CTaBUTCA JU JAEUCTBUTEIBHOCTh CAEJIKH B 3aBUCUMOCTb OT HaJIU-
YUsl WM OTCYTCTBHSI €€ NMPAaBOBOI'O OCHOBaHHWA (IMPAaBOBOM L€M) Pa3IUYarOT Kay-
3anbHble U abcmpakmmubvle CIENKU. AbcmpakmHblMu Ha3bIBAIOTCS CEIKH, HE UMEIO-
M€ B YUCJIE€ KOHCTUTYTHUBHBIX IPU3HAKOB OJMIKaMIIed IpaBOBOM L€ OJJHOU U3 ee
ctopoH. Hanpumep, paccMoTpuM A0roBOp ycTynku TpedoBanus (ueccun). I1o atomy
JOTOBOPY BMJIHA Osimxaillias mpaBoBasi LENb JIMIIb OJHOTO M3 €r0 yYaCTHUKOB —
[IECCHOHapHs. JTa LeJb — NPHUOOPECTH OnpeeIeHHoe TpeOoBaHUE, TPUHAIIEKAIIIEEe
ueneHty. Kakoa ke mpaBoBas Liefib LIEI€HTa — HEU3BeCTHO. Clie10BaTENbHO, 3TO
MOKET ObITh JI00asi HEe MPOTHUBOpEYAIasl 3aKOHY Lieb. TaK, HEACHT MOXKET CBSA3ATh
LIECCUOHApHsI 00513aHHOCTBIO YIUIATUTh JEHBIU, NIEPEaTh BEIllb, BBIIOIHUTH padboTy
U T. 1. Bo Bcex ciaywasx mpupoza A0roBopa HE U3MEHUTCS: OH OCTAHETCs JOTOBOPOM
neccuu. Jloropop neccuu, TakuM o0pa3zom, 3T0 aOCTPaKTHBIN 10roBop. KayzanbHulmu
(MaTepHabHBIMU) HAa3bIBAKOTCS CHEJIKH, JEUCTBUTENBHOCTh KOTOPBIX 3aBHCHT OT
MpaBOBOM 11eNU (IIPaBOBOIO OCHOBaHUS) €€ y4acTHHUKOB. Tak, Ommkaiiinasi mpaBoBast
1eJ1b MPOJABIA 10 JI0TOBOPY KYIUTU-MPOJAXKH — CBSA3aTh MOKYIATEsl 00s13aHHOCTHIO
yIUIaTUTh JCHbIW, a OJrbKaliias mpaBoBas 1eNdb MOKyHaTels — CBs3aTh IpoiaBlia
00513aHHOCTBIO NIEPEATh BEILlb.

5. B 3aBUCHMOCTH OT ONPEJEIEHHOCTH OOCTOSITENBCTBA, OT KOTOPOI'O 3aBUCUT
HACTyIUIEHHE U (WJIM) IpEeKpalleHue IMpaB M O00SI3aHHOCTEH CTOPOH, pa3iuyaroT
00biuHble U YCNI08Hble CIENKU. Ycno6Hble cOenky — 3TO CIIENKH, BOSHUKHOBEHUE WIIN
MPEKpPaIEHNE KOTOPHIX CTAaBUTCS B 3aBHCHUMOCTH OT OINpPEAENIEHHBIX 00CTOATEbCTB,
HACTYIUJICHHE KOTOPBIX B OyAyIIeM XapaKTepH3yeTcs HEOIpeneleHHOCThI0. Takue
00CTOSATENBCTBA UMEHYIOTCS ycaoBUsAMU. CliesiKa HE CUMTAETCsl YCIOBHOM, €CIH yKa-

3aHHOE 00CTOSITEIILCTBO YK€ HACTYIIMJIO K MOMCHTY €€ COBCPIICHUA HUJIM U3BCCTHO,
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YTO OHO HacTynut. KpoMe TOro, ycioBue IOKHO OTBEYATh IPU3HAKY PEaIbHOW J10-
CTUKUMOCTH.

Cnenka MOXeT ObITh COBEpILIEHA IO 0M.1a2amenbHblM UIU OMMEHUMeTbHbIM
ycinoBueM. Cenka CUMTAETCS COBEPLIEHHOM IOJ OTJIAaraTrelibHbIM YCIIOBHEM, €CIU
CTOPOHBI TIOCTABUJIM BO3HMKHOBEHHE MpPaB M OOS3aHHOCTEH B 3aBHCHUMOCTH OT
HACTYIUICHHsI YCJIOBHUS, OTHOCHUTEJIIBHO KOTOPOTO HE M3BECTHO, HACTYNUT OHO WJIHU
HeT. [IpaBa u 00s13aHHOCTH CTOPOH TAKOW CHENKH BO3HUKAIOT HE C MOMEHTa €€ Co-
BEpIICHUs, & C MOMEHTa HACTYIJIEHUsI yCIOBUs. BO3HMKHOBEHHE TIpaB U 00S3aHHO-
CTel Kak Obl OTKJIAABIBACTCS 10 HACTyIUIeHus ycinoBusi. Hapumep, MiBanoB 00s13yeT-
cs mponath [leTpoBy Benocunen, eciii eMy yaacTcsl KylmuTh MOTOLMKIL. Jlo MOMeEHTa
HACTYIUICHHs ycloBHs (OKYIIKM MOTOIMKIIA) y MiBaHOBa HE BO3HUKAET 00513aHHOCTD
nepenath B coocTBeHHOCTH lleTpoBa Benocuren, a y [letpoBa He Bo3HUKaeT 00s13aH-
HOCTb OIUIaTUTh NMOKYNKY. B mepuoa ¢ MOMEHTA 3aKIIOYEHHUs CHAEIKU 10 HACTYILIE-
HUsI OTJIAraTeIbHOTO YCJIOBHUS CTOPOHBI COCTOSIT B IIPABOBOW CBSI3M, IOCKOJIBKY HE
JOMYCKAeTCsl IPOU3BOJIBHOE OTCTYIUIEHUE OT COTJIAIIEHUS U COBEPIICHHUE YCIOBHO
00s3aHHBIM JIMLIOM JCHCTBUM, CO3AAIOIIMX HEBO3MOKHOCTh HACTYIUICHUSI YCIOBHUS.

[Ipy OTMEHUTETHLHOM YCIOBHM IpaBa M OOS3aHHOCTU CTOPOH BO3HHUKAIOT C
MOMEHTAa COBEPILICHHS CHEJIKH, HO MNPEKPalalOTCs C HACTYIUIEHUEM YCJIOBUSL.
Hanpumep, BaHoB npenocrasun IleTpoBy nmruaHuHO CpOKOM Ha 6 MECSLEB, €CIIU B
TEYEHHE ITOTO BPEMEHU HE BO3BPATUTCS U3 KOMAHAUPOBKHU €T0 ChIH-IIMAaHUCT. [IpaBa
U 0053aHHOCTU B JJAHHOM CJIy4ae BO3HUKAIOT C MOMEHTA COBEpPUICHUS CACIIKH U MO-
I'YT IPEKPATUTHCS C MOMEHTA BO3BPALIEHUS ChIHA, TO €CTh C HACTYIIJIEHUEM YCIIOBHUSL.

B nenax oxpansl y4aCTHUKOB yCia0BHOU caenku cT. 157 'K PO npeagycmarpu-
BaeT, YTO €CJIM HACTYIUICHHIO YCJIOBUSA HEAOOPOCOBECTHO BOCIPEMSITCTBOBANA CTO-
pOHA, KOTOPOW HACTYILICHHE YCJIOBHUs HEBBIIOJHO, TO YCIOBHE NPU3HAETCA HACTY-
MUBLINM, a €CJIM HACTYIUJICHUIO YCIOBUIO HEJOOPOCOBECTHO COIEHCTBOBAIA CTOPOHA,
KOTOPOM HACTYIUIEHUE YCIIOBHS BBINOJIHO, TO YCIOBUE IPU3HAETCA HEHACTYIIUBILINM.

OT yCOBHOM CHENKHU OTINYACTCS 00bIUHASL COeNKA, B KOTOPO BO3HUKHOBEHHE
(npekpailieHre) npaB ¥ 00s3aHHOCTEN OMpeIEeNAeTCs HACTYIIIEHUEM O00CTOSITENIbCTBA,

OTHOCHTCIIBHO KOTOPOIr'oO TOYHO M3BCCTHO, YTO OHO HACTYIIUT B 6y,Z[y1_I_ICM.

7.3 ®opma caeJI0K
dopma coenku — 3T0 cocod, MOCPEACTBOM KOTOPOTO BBIPAXKAETCS BOJS CTO-
POH mpu coBepiieHnn cuenku. CymecTBYIOT 1B€ OCHOBHBIE (JOPMBI CETIOK: YCTHAS U

IMMCbMCHHAsA, KOTOPasd B CBOIO OUYCPECIb ObIBacT HpOCTOﬁ )41 HOTapHaHBHOﬁ.
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Yemuas popma caenok 3akitoyaeTcsl B TOM, YTO CTOPOHBI BBEIPAKAIOT BOIIIO
cioBaMu (mpu BcTpeue, no Tenedony). B oTHOIEeHnH 1aHHON (POpMBI MpeycMoTpe-
HO 0O0IIee MpaBUiIO, 3aKIIOYAIONIEeCs] B TOM, YTO CHENKa, Ui KOTOPOW 3aKOHOJa-
TETHCTBOM WJIM COTJIAIIEHHEM CTOPOH HE YCTAHOBJICHA MHCbMEHHAas Gopma, MOXKET
OBITH coBepiieHa yCTHO. Eciim mHOE HEe MpeayCMOTPEHO COTJIAIICHHEM CTOpPOH, B
YCTHOM (hOpMe MOTYT COBEPIIIATHCS BCE CAEIKH, UCTIOJHIEMbIC MPU X COBEPIICHUH,
32 UCKIIOUEHHEM CHCJIOK, I KOTOPBHIX MPEeIyCMOTpEeHa HoTapuaiabHas ¢dopma, H
C/IETIOK, HECOOII0IeHNE MPOCTON MUCHMEHHOW (DOPMBI KOTOPHIX BIIEYET WX HEICH-
CTBUTEIILHOCT.

OTHOCHTENBHO CAENOK, KOTOPhIE MOTYT COBEPIIATHCS YCTHO, MPETyCMOTPEH
CHEIHAIbHBI MEXaHU3M MX COBEPIICHUS — KOHKIIOOEeHmMHble Oelicmaus, TO eCTh Ta-
KO€ MOBE/ICHHE JIUI[A, U3 KOTOPOTO YCMAaTPUBAETCS €r0 BOJISI HA COBEPIIICHUE CIIEIKH.
Hampumep, Bpydenre 0OBIYHOTO MOAapKa YEJTOBEKOM, MPUIIEAIIAM Ha JICHb POXKIe-
HUAI.

Iucomennas ¢popma coenKu MOKET BBIPAXKATHCS B COCTABJICHHUU OJHOTO JO-
KyMEHTa, MOANMMCAHHOTO CTOPOHAMHU, B OOMEHE MHUCHbMaMH, TeJIerpaMMaMH H T. II.
B psine cmyuaeB nucbMeHHas popma cuuTaeTcsi COOTIOCHHON NPU HAJTMYUU COXPaH-
HOM pachucKy, KBUTAHIIUHU, CBUICTEILCTBA, TIOAMUCAHHOTO XPAHUTEIIEM, HOMEPHOTO
’KETOHA, NHOTO 3HaKa (JIOTOBOp XpaHEHWs ), cOeperarenbHON OAHKOBCKOW KHIDKKH,
cOeperaTebHOTO WM JICTIO3UTHOTO cepTuduKara (JoroBOp OAHKOBCKOTO BKJIAJA);
KEJIC3HOJIOPOKHOTO0 Oujera, OaraxHOM KBUTAHIMU (AOTOBOP IEPEBO3KH) U T. .
[TuceMeHHas caenka MOJDKHA OBITh COOCTBEHHOPYYHO MOJIMMCAHA JIMIIAMU, €€ CO-
BEPINAIONIUMH, JTUOO C MCTOJIB30BAHUEM PAa3JIMYHBIX COBPEMEHHBIX CIIOCOOOB (hak-
CUMUJIBHOTO BOCIIPOM3BEICHUS TIOJAMUCH C TTOMOIIBIO CPEJCTB MEXaHUYECKOTO WIIH
WHOTO KOTHUPOBAHMS, AIJIEKTPOHHO-IM(POBON MOAMMCH WM WHOTO aHajora coo-
CTBEHHOPYYHOU TOJIUCH, €CITU ATO JOIMYCKAETCS 3aKOHOM, WHBIMU MPABOBHIMHU aK-
TaMU WJIA COTJIAIIEHUEM CTOPOH. 3aKOHOM, HHBIMU TIPABOBBIMU aKTaMH, COTJIAIIICHU-
€M CTOPOH MOTYT YCTaHABJIMBATHCS JTOTIOJTHHUTEIbHBIC TPeOOBaHUS K PopMe CIENKH,
B YACTHOCTH COBEpIIECHUE Ha OJIaHKe ONpeAesieHHOW (OPMBI, CKPEIIJICHHE TIE€YaThIO
u 1p. B ciydasx, korjga rpakaaHuH, YYaCTBYIOIIUN B CIEIKE, HE MOXET 1O KaKUM-
00 TMPUYMHAM TMOAMHUCATh €€ COOCTBEHHOPYYHO (00Je3Hb, (M3MYECKUN HEIO0CTa-
TOK) TI0 €T0 MOPYYCHHUIO CHIETKA MOAMUCHIBACTCS APYTUM JIUIIOM — PYKOTIPHUKIIATIH-
koM. [loamuch mociemHero MoJbKHA OBITH 3aCBUACTEIHCTBOBAHA HOTAPUYCOM JIHOO
APYTUM JOJDKHOCTHBIM JIMIIOM, MMEIOIIMM IPABO COBEPINATh HOTApUAIBHBIE IEH-

CTBUs, C YKAa3aHUEM IIPUYMH, B CHIIY KOTOPLIX YYACTHHUK CACIIKM HC MOI' €€ IMOAIIN-
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catb. CiaenyeT uMeTh B BUAY, YTO PYKONIPUKIIAJAUUK HE IPUOOpETAET IpaB U 00s3aH-
HOCTEH 10 CEJIKE U HE OTBEYAET 3a €€ COJIEPKAHNE U UCIIOJIHEHHUE.

B npoctoil nuceMeHHON (pOopMe TOIKHBI COBEPIIATHCS CIEIKU MEXAY IOpUIu-
YECKUMHU JIMLIAMU; MEXKIY FpaKIaHaMHM U IOPUINYECKUMU JIMLIIAMU; MEXKIY Ipakia-
HaMU Ha CyMMY, IIpeBbliiatontyto 10 Teicsiu pyOeit, a B ciydasx, mpelyCMOTPEHHbIX
3aKOHOM, — HE3aBHCHMO OT CYMMBI CIIEJIKH (COBEpILEHUE JOBEPEHHOCTH, JOTOBOD 3a-
jora, ycTynka TpeOoBaHus, EpEeBO J0Jra, COrjalleHne 0 HeyCcTouku u ap.). Heco-
OJIr0JIeHUE MPOCTOM MUCBMEHHOM (POPMBI CIENKH BiIeYeT HEOJAaronpUsTHbIE MOCIIE-
CTBUSl JJIl €€ YYaCTHUKOB: B Cllydyae CIOpa OHM HE MOIYT CChUIAThCS Ha
CBUJETEIBCKUE MTOKAa3aHMs 1JIs MOATBEPKACHUS (aKTa CACIKHU U €€ YCIOBH, HO MO-
I'YyT IPUBOJUTH JIIOOBIE APYTUe CPEeNCTBA JOKa3bIBaHUS (OOBSICHEHHS] CTOPOH, MUCH-
MEHHBIE U BEIIECTBEHHBIE J10Ka3aTEeIbCTBA, 3aKIIOUYEHUE IKCIEPTOB U Jp.). OaHaKo
UMEIOTCS UCKItoueHus. Tak, cormacHo 1.3 cT. 887 T'K, HecoOmomeHne mpocToid
NUCbMEHHOU (POpPMBI JOTOBOpa XpaHEHHUS HE JHILAET CTOPOHBI MpaBa CChLIATHCS HA
CBUJETENIBCKUE [TOKA3aHUS B ClIydyae CIopa O TOXAECTBE BEILM, CAAHHOM Ha XpaHe-
HUE, U BEIllM, BO3BpAIIEHHON XpaHuTeneM. Crop OTHOCUTENBHO UHBIX YCIOBHUH J10-
rOBOpa XpaHEHUs MOJUYMHAETCS OOIIMM IIpaBWJIaM O HECOOJIFOJEHUHN MPOCTON IHUCh-
MEHHOU (opMbI caenku. B cioyyasx, mpsMo ykKa3aHHBIX B 3aKOHE, HECOOJIOJCHHE
MPOCTOM MUCBMEHHOW (DOPMBI CIICIKHU BJICYET €€ HelNeUCTBUTENBHOCTh (CM.: CT. 331,
339, 362, 429, 550, 560, 574, 651 'K P® u ap.).

HotapuanbHoe ya0CTOBEpEHHE CHENOK OCYIIECTBISAETCS HOTApUYCOM WU
JOJDKHOCTHBIM JIMLIOM, UMEIOIIMM IPaBO COBEPILIATh HOTapUabHbIC JEHCTBUS, U SIB-
JsieTCsl 00s13aTENbHBIM B JIBYX Cily4asX: 1) €Ciu 3TO HMpsIMO YCTaHOBJIEHO 3aKOHOM
(TOBEpEHHOCTh Ha COBEPIICHUE CAEJIOK, TPEOYIOMMX HOTapuaabHOU (HOPMBI;, Tiepe-
JI0BEpHUE, JOTOBOP 3aJI0Ta HEIBMKUMOCTH, JIOTOBOP PEHTHI, OpayHbIi IOTOBOp, 3aBe-
[IaHKWE U Jp.); 2) €CIH 3TO MPEAYCMOTPEHO COTJIAIIEHUEM CTOPOH, XOTs ObI MO 3aK0-
Hy JUIsi JTaHHOTO BHJa CcAeNoK 7Ta (opma He TpeboBamack. HecobOmonenue
HOTapHaJIbHON (POPMBI CAEIKU BIEYET €€ HUUYTOXKHOCTh. ECiin 0JiHa U3 CTOPOH MOJ-
HOCTBIO WJIM YAaCTMYHO MCHOJHMWJIA CAENIKY, TpeOYyIOIlyl0 HOTapHUajJbHOTO YAOCTOBE-
peHus, a Apyras CTOpOHa YKJIOHSETCS OT yJIOCTOBEPEHMsI CAEIKHU, CyH MO TpeOoBa-
HUIO MCIIOJHUBIIEW CAEJIKY CTOPOHBI BIPABE IMPU3HATH CHEIKY IEUCTBUTEIBHOU.
B sTom cnyuae mocienyromiee HOTapuaabHOE yIOCTOBEPEHHE CIEIKU HEe TpeOyeTcs.
Kpome Toro, cropona, HeOOOCHOBAHHO YKJIOHSIOWIASCA OT HOTApUAIBHOTO YIOCTO-
BEPEHMSI CAEJIKU, TOJDKHA BO3MECTUThH JIPYIOH CTOPOHE YOBITKH, BBI3BAaHHBIE TAKOU
3aJIep)KKOM B coBeplleHuu caeinku. CpoK MCKOBOHM JAaBHOCTH IO JJaHHOMY TpeOoBa-

HMIO COCTaBjseT 1 ron.
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Hekoropble cnenku, mojajexaiiue COBEpIICHUIO B MMCbMEHHOU (opMe, MOTYT
TaKXKe MOJJIekKATh TOCYIapCTBEHHON peructpaiuu. TpeboBaHue O rocy1apCTBEHHON
pEerucTpaluu CIEIKHU, TEM HE MEHee, He siBlisieTca TpeboBaHueM k ee popme. Ckopee
BCEro 3To 0coboe TpeboBaHUE, MPEIBABIIEMOE K MOPSAIKY COBEeplIeHUs cienku. Ec-
T 3aKOHOM IIPENyCMOTpPEHA TOCYAAPCTBEHHAS PETUCTPALMA CIAEIKH, COOTBETCTBY-
IOLLIME MTPABOBBIE MOCIEACTBUS HACTYMAT TOJIBKO MOCIE TakoW peructpauun. Chenka,
[IPEAYCMaTPUBAOIIAs W3MEHEHUE YCIOBHM 3apEerMCTPUPOBAHHON CHENKH, TaKXKe
NOJJIEKUT TOCYITapCTBEHHOM peructpauuu. [Ipy yKIOHEHUM OJHOW U3 CTOPOH CHEd-
KU OT €€ PEerucTpanuu Cyj BIpaBe Mo TPeOOBAHUIO JAPYTrOM CTOPOHBI BHIHECTH pelle-
HUE O peructpauuu caeiku. OCHOBaHHMEM [IJIsi PETUCTPALlMM B 3TOM ciiydyae Oyjaer
cyneOHoe pelieHue. Y KIOHSIONIasCs OT PETUCTPallii CTOPOHA 00si3aHa BO3MECTHUTD
APYroi CTOpOHE YOBITKH, BHI3BAHHBIE 33ICPKKON PErHCTpaIK CIACIKH.

Bons B cnmenke MoxkeT ObITH BhIpakeHa W MoiadanweM. [Ipu sToM nelicTByer
MIPE3YyMIILMSA: MOJIYAaHWE HE CUMTAETCS COIVIACMEM HAa COBEPLICHUE CHEINIKH, 34 HC-
KJIFOUEHUEM CJIy4aeB, YCTAHOBJICHHBIX 3aKOHOM. Tak, mpH OTCYTCTBHUM 3asiBIICHUS
OJIHOW M3 CTOPOH O MPEKPAIEHUH AOTOBOpA JOBEPUTEIBHOrO YIPAaBICHUS UMYLIE-
CTBOM II0 OKOHYAaHHHM CPOKa €ro JEWCTBUS OH CUMTAETCA MPOJIEHHBIM Ha TOT K€
CPOK M Ha TeX K€ YCIOBHSX, Kakue ObUTM MPEAyCMOTPEHBI I0rOBOpoM (ab3. 2 m. 2
cT. 1016 'K PD).

7.4 HenelicTBUTEJABHOCTD CAECJOK U ee MOCJIeICTBUSA

Heoeticmeumenvnoui mpu3HaeTCsl clielika, HECOOTBETCTBYIOIIAs TPeOOBAHUSM
3aK0OHa. HCHCﬁCTBHTCHLHOCTL CACJIKHN MOXET 6BITI> CJIICACTBUEM TOI'O, UTO €€ CO,Z[Cp-
JKAHHEC HC COOTBCTCTByCT SaKOHy; (bopMa CIACJIKU HE COOTBCTCTByeT YCTaHOBHCHHBIM
3aKOHOM Tpe6OBaHI/I$IM; HMCCTCA ITOPOK B €€ Cy6’beKTHOM COCTaBC; MMCCTCA ITOPOK
BOJIN (BOJ'I?I HC COOTBCTCTByeT BOJICU3BABIICHHUIO J'II/II_Ia).

HeﬂeﬁCTBHTeHBHBIe CICJIIKHN MOFYT 6BITI> HUYTOXXHBIMU H OCHOpI/IMbIMI/I. HI/l—
ymooicHuiMy (aOCOMIOTHO HENEWCTBUTEIBHBIMU) MPU3HAIOTCS CHETKU, HEACWCTBU-
TCIILHLIC B CUily IpAMOTI0 YKa3aHHUA 3aKOHaA, HE3aBUCHUMO OT BOJIN BaI/IHTCpCCOBaHHBIX
JI1ML, a4 paBHO CyJa. OHI/I ABIIAKOTCA TAKOBBIMHM C MOMCHTA HUX COBCpI_HCHI/IH, HC I10-
POXKIAOT Y CTOPOH IpaB M O00SA3aHHOCTEH HE3aBUCUMO OT TOTO, OYJET JIU MpeabsiB-
JICH B Cy,[[ HUCK O HpI/ISHaHI/II/I nux HeﬂeﬁCTBHTeHBHBIMH. Tpe60BaHHe (0) HpI/IMeHeHI/II/I
HOCHeI[CTBI/Iﬁ HCI[@IZCTBHTCJ'IBHOCTH HI/I‘{TO)KHOI;'I CACJIKU MOXET HpeI[”bHBI/ITb CTOpOHa
CHEJKHU, a B CIy4dasX, IPELYCMOTPEHHBIX 3aKOHOM, TaKKe€ MHOE Juuo. JlaHHoe Tpe-
6OBaHI/IC MOXECT 6BITI> y,Z[OBJ'ICTBOpCHO, €CJIa JIMIoO, HpCI[’I)}IBJ'IHIOH_ICC TAaKOC TpC6OBa-

HUEC, UMCECT OXpaH}ICMHﬁ 3aKOHOM MHTCpPEC B IMPHU3HAHNU ATOM CHECIKH HEJCHCTBU-
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TeapHOU. B Clydasiax, Koraga 3To HCO6XOI[I/IMO JJIA 3allIUThI HY6JII/I‘{HLIX HHTCPECOB, U

B MHBIX INPEAYCMOTPCHHBIX 3aKOHOM ClIy4dasaX IIPUMCHHUTL ITOCIICACTBUA HC,Z[CﬁCTBPI-

TEJIBHOCTH HUUYTOXKHOU CACJIKH BIIPpaBC CYM.

K paspsAaay HAUYTOXHBIX CACIIOK 3aKOH OTHOCHUT:

CZIEJIKY, Hapyllaroue TpeOoBaHUs 3aKOHA WJIM MHOTO NPABOBOrO akTa U
IIPU 3TOM MOCSTAIOIIME HA MyOJIMYHbIE HHTEPECHI MO0 MpaBa U OXpaHse-
MbI€ 3aKOHOM HHTEPECHI TPETHUX JIUII, €CJIM U3 3aKOHA HE CIEAYET, UTO Ta-
Kas CclIeJIKa OCTIOpHMa WK JOJIKHBI IPUMEHSTHCS APYTUE MOCIEACTBHS, HE
CBSI3aHHBIE C HEJCHCTBUTEIBHOCTBIO CIIEIKHY;

C/IENIKU, COBEPIIEHHBIE C IENbI0 3aBEJOMO MPOTUBHON OCHOBaM MPAaBOIIO-
psAKa WM HPABCTBEHHOCTH (BAJIOTHO-OOMEHHBIE OIEpalliy, COBEpIlae-
MbI€ B HapyIIEHHE YCTAHOBIEHHOIO 3aKOHOM TOPSIKA);

MHUMBIE CIIEJIKH, T. €. CJIEIKH, COBEPIICHHBIE JIJIs BUAA, 0€3 HAMEpEHHUs CO-
371aTh IOPUANYECKUE MOCIEICTBUS (Hanbosee paclpoCTPAaHEHbl Ha MTPAKTH-
K€ MHHUMBIE CIENKH 00 OTUYKIEHUU UMYIIECTBA TOJDKHUKOM IO MUCTIOTHH-
TeIbHOMY TMpou3BoJACTBY. CoBepiuas SKOObI OTUYXJACHHE HMYIIECTBA,
JOJHKHUK MPOJOJDKAET UM BIIAJETh U IMOJIb30BATHCA, B TO BpeMs Kak (op-
MaJIbHO TEepECTaeT ObITh COOCTBEHHUKOM MMYILIECTBA, HA KOTOPOE MOIJIO
OBITH OOpAIIEHO B3BICKAHUE);

IPUTBOPHBIE CIEIKH, T. €. CACIKH, COBEPUICHHBIE C II€JIbI0 PUKPBITH APY-
T'YIO CHIEJIKY, B TOM YHCJIE CIIEIKY Ha MHBIX YCIOBUSAX (Hampumep, A0roBop
IPOAAXKHU JI0JIM B IIpaBe oO1Iell cOOCTBEHHOCTH O(OopMIIETCS KaK JIOrOBOP
napeHusi, 1a0bl U30€KaTh OCYIIECTBICHUS MpaBa MPEUMYIIECTBEHHON IO-
KyIOKA JaHHOW nonu cocoOctBeHHuKamu). [lo cyTH, 371ech NIBE CHENKH:
MPUKpPbIBaEMasi, KOTOPYIO CTOPOHBI JIEHCTBUTEIBHO MMEIU B BHAY U XKe-
Jar0T BOCIOJIB30BAThCS MOPOXKAAEMBIMHU €10 IPABOBBIMH IOCIIEACTBUIMM,
U NIPUKPBIBAIOIIAs — IPU3BAHHAS CKPBITh OT TPETHUX JIMIL[ MOJIMHHBIA Xa-
pakTep MPaBOOTHOILIECHMS, CBS3bIBAIOLIEr0 CTOpPOHBI. IIpukpeiBaromas
caenka Bcerna HUUToxHa. Cyap0a MpUKpPhIBAEMOM CHENKH 3aBUCHT OT TO-
ro, COOTBETCTBYET JIM OHA TPEOOBAHMIM 3aKOHA C TOYKU 3PEHUS CYOBEKT-
HOTO cOcTaBa, (POPMBI, CoAepKaHus U T. . Ecau 3akoHHA, TO MOPOXKAAET Y
CTOPOH COOTBETCTBYIOIIUE MTPABOBBIE MOCIECTBUS; €CIN HET, TO OHA MPH-
3HAETCS HEJACHUCTBUTECIILHOM;

CIENKU, COBEPILEHHBbIC TpakJaHAMH, NMPU3HAHHBIMU HEIEECIOCOOHBIMH.
BwMmecre ¢ Tem, B mHTEpecax rpaxJAaHWHA, IPU3HAHHOTO HEJEECIIOCOOHBIM,

COBCpHICHHAA MM CHCJIKa I10 TpC6OBaHI/IIO €Tr0 OIICKYHa MOXCT OBITH mpu-
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3HaHa CyJIOM JEHCTBUTEIBHOM, eclii OyleT YCTaHOBJIEHO, YTO OHA COBEp-
IIeHa K BBITOJIE HEIEEeCIOCOOHOr0 rpak/laHnHa (Hampumep, HeJeecnocoo-
HBIM Kynuil Bejocurnen 3a Tpu pyois). Takoe «ucueneHue» (KOHBaJIMA-
I[1s1) HUYTOXKHOM CIEJIKM OMpOBepraer Te3uc 00 abCOIOTHON HeaelcTBu-
TETLHOCTH HUYTOXKHOW CHETKH, ¥ 10 MHEHHUIO ps/ia YYEHBIX, HE CIOC00-
CTBYET CTaOMIBHOCTHU TPaXAaHCKOT0 000pOTa;

® CJIEJKH, COBEPUICHHBIE HECOBEPIIEHHOJIETHUMH, HE IOCTUTIIMMHU BO3pACTa
14 net, KpoMe CAENOK, KOTOPbIE MAJIOJIETHUE FPaKIaHE BIPABE COBEPIIATH
camocTosaTeNbHO. BMecte ¢ Tem, mo TpeOOBaHUIO 3aKOHHBIX MpEACTaBUTE-
JIell HECOBEPILIEHHOJIETHETO CHENKa MOXET ObITh MpHU3HAHA CYJIOM JIei-
CTBUTEJIBHOM, eciii OyIeT YCTaHOBJIEHO, YTO OHA COBEPIIEHA K BHITOJIe Ma-
JIOJIETHETO;

® CJIEJIKH, COBEPUICHHBIE C HAPYIICHUEM 3alpeTa WU OrPaHUYECHUS PACIo-
PS2KEHUS. UMYLIECTBOM, BBITEKAIOIMIMX U3 3aKOHA, B YACTHOCTHU U3 3aKOHO-
JaTENbCTBA O HECOCTOSATEIHHOCTH (OaHKPOTCTBE), B TOW YacTH, B KaKOM
OHU MPEyCMAaTPUBAIOT PACTIOPSIKEHNE TAKUM UMYIIIECTBOM;

® CJCNIKH, COBEPIICHHBIE C HapyIIeHUEM TpeOOBaHUI 00 WX HOTApUATHLHOM

yIOCTOBEPEHUHU.

B oTtnuune OT HUYTOXKHBIX CHAENOK ocnopumsie (OTHOCUTEIbHO HEIEHCTBU-
TEJIbHBIE) CIIEIKU — 3TO HEJEHCTBUTEIbHBIE CIEIKHU, KOTOPbIE TPU3HAIOTCS TAKOBBIMU
B crily pemieHus cyna. COOTBETCTBEHHO, IO MCKY 3aMHTEPECOBAHHOTIO JIMIA BCIE-
CTBUE OCIIAPWBAHMS 10 OCHOBAHUSIM, MPEAYCMOTPEHHBIM JCHUCTBYIOIIUM TI'PaXKJIaH-
CKMM 3aKOHOJATEJIbCTBOM, CYJ MOJKET IPU3HATH OCIAPUBAEMYIO CHEJIKY Kak JIeu-
CTBUTEIHHOM, TaK W HEICUCTBUTENBbHOW. TpeboBaHWE O MPU3HAHUU OCIOPUMOMN
CHEJIKM HEeJICUCTBUTEIBHOW MOXKET ObITh MPEIbIBICHO CTOPOHOU CIAEIKU MU UHBIM
yKa3aHHBIM B 3aKOHE JIMLIOM. JlaHHOe TpeOOoBaHUE MOXKET OBITh yIOBIETBOPEHO MPH
YCJIIOBUH, YTO TaKas CHEIKa HapyllaeT IpaBa WM OXpaHsSEeMble 3aKOHOM HHTEPECHI
JUIIA, OCTIAPUBAIOIIETO CACNIKY, B TOM YHCJIC MOBJEKIA ISl HETO HEOJIAaronpusTHHIE
MOCJIE/ICTBUS.

K ocnnopuMbIM cienkam 3aK0OH OTHOCHT:

1) caenku, Hapyuarmue TpeOOBaHUS 3aKOHA MJIM MHOTO MPABOBOIO aKTa, €c-
JIM U3 3aKOHA HE CIIEYET, UTO TAKUE CHEJIKM HUYTOKHBI WA JOJKHBI TPUMEHSITHCS
IpYTUe MOCIEACTBYS, HE CBA3aHHBIE C HECHCTBUTEIbHOCTHIO CCIIKY;

2) cleNKHU IOPUIUYECKOTO JIMIA, COBEPIICHHbIE B MPOTUBOPEUNH C LEISAMU Jie-

ATCIIBHOCTU, OTPAHUYCHHBIMH B €TI0 YUPCAUTCIIbBHOM JOKYMCHTC IIPHU YCJIOBHUHU, YTO
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Jpyrasi CTOpOHa B CJI€JIKE 3Haja WJIM 3aBeIOMO JOJKHA Obljla 3HaTh O TAKOM OTpaHU-
YEHUU;

3) cnenku, coBeplleHHbIe 0e3 HEOOXOJUMOTO B CHUJTy 3aKOHA COTJIacHsi TpeThe-
ro Juila, Opraia IpUIUYeCcKOro JIUIA, TOCYIapCTBEHHOTO0 OpraHa Wik OpraHa MecT-
HOT'O CAaMOYIIPABJICHUS MIPU YCJIOBUH, YTO JIPyTasi CTOPOHA CIIEJIKU 3HAJIA WK JI0JHKHA
OblIa 3HaTH 00 OTCYTCTBHHM TaKOTO corjiacus. JlaHHBIE CHENKH OCHOPUMEI, €CIU U3
3aKOHa HE CIEyeT UX HUYTOKHOCTh WJIM HE MPETyCMOTPEHBI MPaBOBbIC MOCIIE-
CTBUS VIS JIUIIA, YIIPABOMOUYEHHOI'O J]JaBaTh COIJIacue, MPU OTCYTCTBUM TaKOTO COTJja-
cusi. Kpome TOro, 3aKkoHOM WJIM B MPETYCMOTPEHHBIX UM CIIy4asX COTJIAIIEHUEM C
JUIOM, JAIOUIUM COTJIache Ha COBEPIIECHHUE CACJIKH, MOTYT ObITh YCTAHOBJICHBI UHbBIE
MOCIICACTBHS OTCYTCTBHSI HEOOXOAMMOIO COTJIaCHsl HA COBEpIICHHE CIETKU, YeM €€
HEJICHCTBUTEIILHOCTD;

4) cnenku, COBEPUIEHHBIE C MPEBBIIIEHUEM MOJHOMOYUHN, IPU YCIOBHUH, YTO
Apyras CTOpOHa B CIEJKE 3Haja WK 3aBEJOMO J0DKHA Obliia 3HaTh 00 OrpaHUYCHUH
IMOJTHOMOYMM;

5) caenku, COBEpIICHHbIE HECOBEPILICHHOJETHUMH B Bo3pacTe oT 14 no 18 net
0e3 coracusi X 3aKOHHBIX MpeJCTaBUTENEH (32 MCKIIIOUEHUEM HECOBEPIIEHHOJET-
HUX, KOTOpPbIE MPHOOpPETH MOJHYIO JEeCOCOOHOCTh MO OCHOBAHHSIM, MPETyCMOT-
PEHHBIM 3aKOHOM);

6) cIeTKH, COBEPIIICHHBIE TPaXKTaHAMH C OTPaHUYEHHOM J€eCIOCOOHOCTHIO, 3a
UCKJIFOUEHUEM CIEJIOK, KOTOpPbhIE TaKue Tpa)kJaHe BIpPaBe COBEPIIATh CAMOCTOSTENb-
Ho. [loneunTens BIpaBe ocnapuBaTh HE BCE CIEIKU, @ TOJBKO CAEJIKH IO pacropsi-
KEHUIO UMYIIECTBOM OTPAaHUYEHHO JEECIIOCOOHOT0 TpaXIaHNHA;

7) cieliKu, COBEPUIEHHbIE TpakJaHaMH, BIIOCJIEICTBUU OTPAaHUYCHHBIMU B Ji€e-
CIIOCOOHOCTH BCJIEACTBUE TICUXUYECKOTO PACCTPONCTBA, MMPU YCIOBHH, YTO B MOMEHT
COBEPIIICHUS CIETTKH OHU HE ObUTA CTIOCOOHBI MMOHUMATh 3HAYCHHE CBOMX JIEHCTBHMA
WM PYKOBOJUTH UMHU U ApyTas CTOPOHA CHEJKH 3Haja WA JOJDKHA ObLa 3HATh 00
aTtoM (a63. 2 . 2 c1. 177 'K PD);

8) cHenku, COBEpPIIEHHbIE TPaXAAaHMHOM, HE CIIOCOOHBIM MMOHUMATh 3HAUCHHE
CBOUX JIEUCTBUM WJIM PYKOBOJIUTH UMU (peyb, B HACTHOCTHU, UAET O CHAEJIKaX, COBEP-
HIEHHBIX MO0 MPUYUHE aJKOTOJIBHOTO WM HAPKOTHYECKOIO OMNbSHEHUS, CUJIBHOTO
IOYLIEBHOIO MOTPSICEHMUS);

9) caenku ¢ MOPOKOM BOJIU:

a) coenKu, cosepuileHHvle Nnoo GiusHuem 3a0nyicoenus. 3a0iyXJAeHUE — 3TO
HEMpaBUJIbHOE, UCKAXKEHHOE MPEACTABICHHUE JUIAa O (pakTax U 0OCTOATENbCTBAX pe-

anpHOM nericTBUTEIbHOCTU. MiMeeTcs B BUAY He aOCTpakTHOe 3a0iyKJIeHHUE Jula B



82

TeX WU WHBIX )KU3HCHHBIX SIBICHHUAX, a 3a0yKJIeHHE B KOHKPETHHIX (pakTax u 00-
CTOATEIHCTBAX, CBSI3aHHBIX C COBEPIIICHHOH caenkoi. He Beskoe 3a0myKaeHue siBIis-
€TCsl OCHOBAHUEM JIJISl IPU3HAHUS CACTKU HEJCHCTBUTENHHOU. 3a0yKICHUE TOJDKHO
OBITh CyIIECTBEHHBIM. Takoro poga 3a0iyXJIeHHE MMEET MECTO KOT/a, BO-TIEPBBIX,
CTOpOHA JOMYCTHJIAa OYEBHUIHBIE OTOBOPKY, OMHUCKY, ONEYATKy H T. II.; BO-BTOPBIX,
CTOpOHA 3a0JIy’KJaeTCsl B OTHOIICHUH MPEIMETa CIIEIKH, B YACTHOCTH TaKHX €ro Ka-
4eCTB, KOTOPBIE B 000OPOTE PacCMaTPUBAIOTCSl KaK CYIIECTBEHHBIC; B-TPETBUX, CTO-
pOHa 3a0JTyK/1aeTCsl B OTHOIICHUH TTPUPOJIBI CIIEIKHU (HApUMeEp, KYTUIA-TPOaka UiTH
pEHTA); B-4E€TBEPTHIX, CTOPOHA 3a0yKJaeTCs B OTHOIIECHUH JIMIA, C KOTOPHIM OHa
BCTYIIAaeT B CICJIKY, WIH JIUIA, CBI3aHHOTO CO CAEIKOM; B-TISTBIX, CTOPOHA 3a0ITyXK-
JaeTcsi B OTHOIICHUU OOCTOSITEIhCTBA, KOTOPOE OHA YIIOMHUHAET B CBOEM BOJICH3bSIB-
JICHUW WM U3 HAJIMYUsl KOTOPOTO HCXOJNT, COBEPIAs CIENKY.

OO6myo GopMyiry CymecTBEHHOTO 3a0IyXICHUS MOXKHO BBIPA3HUTH CIICTYO-
MM 00pa3oM: ecii Obl ero He ObLIO0, JINIIO HE COBEPIIUIIO OBl CHENKY. 3a0myKaeHue
B MOTHBax COBEPIIEHUS CIEIKH HE MMEET CYIIECTBEHHOIO 3HAYCHHs W MOTOMY HE
MOJKET CIIy>)KHUTh OCHOBaHHMEM JUIs TPU3HAHUS ee HeaelcTBUTenbHOW. Hampumep,
npuoOpeTeHNe TPaKIaHHHOM rapaka B OXKHJJIaHUU TMOJapKa B BUAEC aBTOMOOMIIS OT
CBOHX POACTBEHHUKOB, KOTOPHIE B KOHEYHOM CYETE IMOJAPHIIIN €My JHBAaH B KBApTH-
py. B momo0Ho# cuTyanuu mogapok B BHIE AWBAaHA, B TO BpeMs KaK OJapUBACMBbIii
HAJICSJICSI HA aBTOMOOMIIb, HE MOKET CITy’KUTh OCHOBAHUEM JIJISl TIPU3HAHUS CHIEIKH
KYTUIA-TIPOAQKU Tapaka HeACHCTBUTEILHOW, a pABHO OCHOBAHUEM JIJISI PACTOPIKEHUS
3TOU CIEIIKH.

Cnenka He MOXeT OBITh NMPU3HAHA HENCHCTBUTEIBHON BCICICTBUE CYIIIE-
CTBEHHOTO 3a0JTy>KICHUS OJHOM U3 CTOPOH, €CIIH JIPyras CTOPOHA BBIPA3HUT COTJIACHE
3aKIIIOYHUTH CACIKY Ha TEX YCIOBHSX, M3 MPEACTABICHUS O KOTOPBIX MCXOIMIIA CTO-
pOHa, JIeHCTBOBABIIIAS IO BIMSIHUEM 3a0ITyKACHHS. B TakoM citydae CyJ, OTKa3bIBast
B MIPU3HAHHUU CJICJIKH HEJICHCTBUTEIBHOM, B CBOEM PEIICHUH YKa3bIBAET 3TU YCIOBHSI
caenku. B ciydae, korma 3a0iyxaeHue, 1o/ BIUSHIUEM KOTOPOTO JECTBOBajIa CTO-
pOHa CHENKH, OBIJIO TAaKUM, YTO €r0 HEe MOTJIO pacro3HaTh JIUI0, JEHCTBYIOIIEE C
OOBIYHOW OCMOTPHUTEILHOCTHIO U C YYETOM COJCP)KaHUS CIENKH, COMyTCTBYIOIINX
OOCTOSITENILCTB U OCOOEHHOCTEH CTOPOH, CYJ MOXKET OTKAa3aTh B MPU3HAHUM TaKOW
CICNIKN HEeACHCTBUTEIbHOM;

0) coenku, cogepuiennvie noo enusaHuem oomana. OOMaH — MpeAHAMEPEHHOE
BBEJICHHUE JIMIA B 3a0JIy)KI€HHE OTHOCUTEIHLHO (PAKTOB M OOCTOSTEIHCTB, UMEIOIITIX
CYIIECTBEHHOE 3HAUEHHUE s 3aKimouaeMoit craenkd. OOMaHOM CUMTAETCS TaKkKe

HaMCPCHHOC YMOJIYaHUC 00 06CTOHTCHLCTB8X, O KOTOPBIX JIUIIO 00s3aHO OBLIIO CO-
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OOIIUTH MPU TOU JOOPOCOBECTHOCTH, KaKasi OT HEro TpeboBagach Mo yCJIOBUSIM 000-
poTta. OOMaH B rpakJJaHCKOM IIpaBe TPAKTYETCs IMIHUPE, YeM B YroJIoBHOM Ipase. [lo-
ATOMY CJIeJIKa, COBEPILICHHAs MOJI BIUSHUEM oOMaHa, MOXKET ObITh MPU3HAHA HEJeH-
CTBUTEJIbHOM HE3aBUCHUMO OT IPHUBJICUEHUS] OOMAHIIMKAa K YrOJOBHON OTBETCTBEH-
Hoctu. Crenka, COBEpIICHHAs TOJ BIUSHUEM OOMaHa MOTEPIEBIIETO TPETHUM JIH-
IIOM, MOKET OBITh MPU3HAHA HEICUCTBUTEIBHON MPH YCIOBUH, YTO ApPyras CTOPOHA
WJIM JIUIIO0, K KOTOPOMY OOpalieHa OJHOCTOPOHHSS CAESKA, 3HAN WU JOJKHBI OBLIH
3HaTh 00 oOMaHe;

8) coenku, cosepuieHuvle noo GnusHuem Hacuaus. [1og HacwIMeM B TpaKIaH-
CKOM IIpaBe MOHUMAETCs (PU3NUECKOe BO3JEHCTBHE HA JIMYHOCTh KOHTpAreHTa WJIu
€ro OJIM3KUX C IENTbI0 TOHYXICHUS K 3aKITIOUYCHUIO CIICIIKH;

2) cOenKu, cogepuiennvie noo eausnuem yepo3sul. 1lon yepo3oii B rpaxk1aHCKOM
MpaBe MPUHATO MOHUMATh NICUXUYECKOE BO3JEHCTBUE, BBHI3BIBAIOIICE Yy JIUIA Omace-
HUS TPUYUHEHUS €My WM €ro OJU3KUM JIMYHOTO WM WMYIIECTBEHHOTO Bpena.
Yrpo3a uMeer 3HaUeHUE, €CIM OHA peajibHAa U 3HAYUTEIbHA. 3HAYUTEIHHON MpU3Ha-
€TCs yrpo3a, €CJIM JIMYHOE WM UMYIIECTBEHHOE OJlar0o CTOPOHBI CHAEJIKHM WU €€
OJIM3KMX MOXKET CEPbE3HO MOCTPaaaTh OT €€ OCYIIECTBIICHHUS;

0) cOenKu, cogepuienHvle noo GIUAHUEM HeOIa20NPUSMHBIX 00CMOAMeNlbCms
(xabanvuas coenxa). Cnenka nmpusHaeTcs KaOaabHON MPU OJHOBPEMEHHOM HAJIUYUU
TpPEX YCJIOBHIA: BO-TIEPBBIX, CACJKA COBEpIIECHA HAa KpailHE HEBBITOJHBIX YCIOBHSX;
BO-BTOPBIX, C/ICJIKA COBEPIIICHA M3-3a CTEUCHUS TSIKEITBIX 00CTOATENIbCTB; B-TPETHUX,
JIUIIO BBIHYKJIEHO K COBEPILICHUIO CHICJIKH, TO €CTh CACIKA COBEPIIACTCS IIOMUMO €r0
BOJIM (HampuMmep, NpruoOpeTeHre BOAUTEIEM aBTOMOOMIIS, KOTOPOTO 3acTalia CUJIbHAs
Oyps, HEOOXOAMMOTO KOJMYECTBA OCH3MHA Y MUMO TPOE3KABIIETO aBTOMOOWIIS TI0
IIeHe, CYIIIECTBEHHO MPEBBINIAIONICH PRIHOYHYIO CTOMMOCTh OC€H3HMHA).

HenelictBurenbHas caeiika CUMTAECTCS TAKOBOM C MOMEHTA €€ COBEPIICHMS.
[Ipu 3TOM HEEHUCTBUTEILHON MOXKET OBITh HE TOJBKO CIENKA B I1€JIOM, HO U €€ 9acTh
(dacTuuHas HeIEWCTBUTEIBLHOCTH). Hampumep, 3aBemiaHue, B KOTOPOM HApYIIEHO
paBo Ha 00s3aTEIBHYIO J0JII0, OyAEeT NMPU3HAHO HEACHCTBUTEIBHBIM YacTUUHO. He-
JEeWCTBUTEILHOCTh YACTU CJIICJIKM HE BJICUET 3a COOOM HEeJAeHCTBUTEIBHOCTh MPOYMX
€€ yacTed, eCclii MOXHO MPEANOJOXKUTh, UYTO CHejKa Oblia Obl coBepiieHa W 0e3
BKJIIOUCHHS B HEE HEIACHCTBUTEIBLHOM 4YacTu. Ecliu ke HeJaencTBUTENIbHAS YacTh 3a-
TParuBaeT CAEIKY B I1€JIOM, MTOCIEIHSIS TO/DKHA ObITh MpU3HAHA HECHUCTBUTEIHHOM.

HeneiictBuTenbHas cliejika HE MOPOXKIAAET HUKAKUX IPABOBBIX MOCIIEICTBUH,
KpOME TE€X, YTO CBSI3aHbI C €€ HEACHCTBUTEIIBHOCTHIO. MIMYIlIeCTBEHHBIE MOCIIEICTBUS

HEJIEUCTBUTEILHON CHEJIKH TOJAPA3ACISIIOTCS HAa OCHOBHble W OONOJIHUMENbHbLE.
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K uncity OCHOBHBIX NOCHEACTBUA OTHOCUTCS JABYCTOPOHHSS pecturyuus. [[Bycro-
POHHSISI PECTUTYLMS (BOCCTAHOBJIECHUE MPEKHETO COCTOSHUSA) CBOAUTCS K TOMY, UTO
KaXKJasi U3 CTOPOH HEIEUCTBUTENBHON CIENKU NIEPEeaeT APYroi Bce MpruoOpeTEeHHOE
10 ATOM CHAEJIKK B HAType, a €ClId 3TO HEBO3MOKHO (B TOM YHMCJE KOT/a MOJIy4YeHHOE
BBIPAKAETCS B MOJH30BAHUH UMYIIIECTBOM, BBITIOJTHEHHOU paboTe, IPEIOCTABICHHOM
yCIIyre) — BO3MEIIAET CTOMMOCTh MOJIy4YEHHOTO. [IBYCTOPOHHSISI pECTUTYLUS TTPUME-
HSETCS HE3aBUCUMO OT OCHOBAHHUSI HEJECHCTBUTEIBHOCTU CIACIKH U yKa3aHUs Ha Ta-
KO€ TMOCIIEICTBUE B 3aKOHE. VICKIIFOUeHHE COCTaBIIIET Cily4yai, KOrja cliejika COBEp-
II€HA C LIEJIbI0, NPOTUBHOM OCHOBAM IPABOMNOPAJIKA WJIM HPABCTBEHHOCTH, — CY[
BIIPABE B3bICKATh BCE, MMOJYYEHHOE CTOPOHAMU IO CAENKE, B Aoxo4 P® unm npume-
HUTb UHBIE MOCIIECTBUS, IPEAYCMOTPEHHbBIEC 3aKOHOM.

JlonoJIHUTENbHBIE UMYIIECTBEHHBIE TOCIEICTBUSL HEAECHCTBUTEILHOCTH CJIEII-
KU MPUMEHSIOTCS TOJIBKO B Cy4asX, IPsIMO MPEAYCMOTPEHHBIX 3aKOHOM, U COCTOSIT
B O0S3aHHOCTH BO3MECTHTHh yOBITKH, IPUYWHEHHbBIE (DAKTOM COBEPIICHHS W HCIOJI-
HEeHMs caenku. Tak, Hanpumep, B cooTBeTcTBUM € 1. 1 ¢1. 171 I'K nipu coBepiienun
CHEJIKM C TPpaKIaHUHOM, MPU3HAHHBIM HEJIEeCIIOCOOHBIM, pyrasi CTOPOHa (J1eecro-
coOHast) o0s3aHa BO3MECTUTh TAKOMY Tpa)KAaHWHY IOHECEHHBIM UM peabHBIH
ymiep0, eclii OHa 3HaJla WU JO/DKHA OblIa 3HATH O HEAEECTIOCOOHOCTH TpaKJaHWHA
(cm. Takxke . 6 cT. 178 'K P®D, . 4 cT. 179 'K PD).

Cyn BmpaBe HE MPUMEHSTH MOCJIEACTBUSA HEICUCTBUTEILHOCTU CHEIKU, €CIU
UX MpUMEHEHHE OyJeT MPOTUBOPEUUTHh OCHOBAM IMPABONOPSIKA WM HPABCTBEHHO-
CTH.

Cpok MCKOBOM JaBHOCTH MO TPEOOBaHUSIM O MPUMEHEHHH MOCIEACTBUN He-
JNEUCTBUTEIBHOCTH HUYTOXHOM CHIEJIIKA W O MPU3HAHUM TAKOM CIEIKH HEIEUCTBU-
TENbHOW cocTaBigeT 3 roja. TedeHue AAHHOTO CPOKa HAYMHAETCA CO JHS, KOTIa
HayajoCh WCIOJHEHUE HUYTOXKHOW clelKku. B ciiydyae, Korjga MCK NpeabsBICH JIU-
1IOM, HE SIBIIIONIMMCSA CTOPOHOW CIEIKH, YKa3aHHbIA CPOK HAUMHAET T€Yb CO JHS,
KOT'/Ia 3TO JIMLO Y3HAJIO WJIU JOJHKHO OBUIO Y3HATh O Hayaje ee MCIOJHEHHUs, HO BO
BCSIKOM CJIy4ae He MOXKeET mpeBblmaTh 10 JeT co AHS Hayana WCHOJHEHHS CHEIIKU.
CpoK MCKOBOU JaBHOCTHU JJIsSl IPU3HAHUS OCIIOPUMOM CHIEJIKM HEJIEUCTBUTEIBHON U O
MIPUMEHEHUU TOCJIEICTBUNA €€ HEJEUCTBUTEILHOCTH COCTaBsieT | roj U HauMHAEeTCs
CO JTHSI IPEKPAIICHHS] HACWIIHSI WJIH YTPO3bI, O] BIUSHAEM KOTOPBIX ObllIa COBEpIIIe-
Ha CJIeJKa, MO0 CO JHS, KOTJa UCTEl Y3HaJ WIN JOJDKeH ObLT y3HaTh 00 MHBIX 00-
CTOSITENIbCTBAX, SBJISIFOLIIMXCS OCHOBAHHUEM JUJIsi NMIPU3HAHUS CHEJKUA HEICHCTBUTEIb-
HOM.
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HazoBute IMPU3HAKHU Fp&)KI[&HCKO-Hp&BOBOﬁ CACJIKMH.

[To kakuM npuU3HaKaM KIACCUPULMPYIOTCS CAEIKU?

Kakue crenku 10KHBI COBEPIIATHCS B IPOCTON MUChMEHHOU (hopme?
HazoBuTe mnocnencTBusi HECOONIOAEHUS NPOCTOW MHUCHMEHHOW (HOPMBI
CHIEIIKU.

B kakux ciydasx HeoOXoauMa HOTapuaibHas (popma caenKu?

HazoBuTe Buabl HENEHCTBUTEIBHBIX CIEIOK.

Kakue npaBoBble NOCAEACTBHUSI MOTYT HACTYIHUTh IPU MPU3HAHUU CIHEIKU

HENCHUCTBUTEIBLHON?
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8 IlpeacraBureibcTBO. l0BEepeHHOCTH

1. Ilonsamue npedcmagumenvbcmaa.

2. Jlosepennocme.

8.1 IloHsiTHE MpeACTABUTEILCTBA

JleecniocoOHBIE CYOBEKThI IPaXKIaHCKOTO MpaBa, Kak MpaBUiI0, CAMOCTOSITEIb-
HO MPUOOPETAIOT U OCYIIECTBIISIIOT TPAXAAHCKUE ITpaBa M UCTIOIHSIOT TPaXKJaHCKUE
o0s3aHHOCTH. OJIHAKO B CHIIYy Pa3JIMYHOIO POJia 00CTOATEIHCTB OHU MOTYT OKa3aThCs
B CUTYyallMu, Korja OyJayT HE B COCTOSHUU JIMYHO OCYIIECTBIISITH CBOM IpaBa U MC-
MOJTHSITH 00sI3aHHOCTH, HAIPUMED B pe3yJibTaTe 00JI€3HU, OTCYTCTBHUS Y HUX JI€ECIIO-
COOHOCTH, DJIEMEHTAPHOUN 3aHSITOCTU WM OTCYTCTBHSI CHEIUATBHBIX 3HAHUN U yMe-
HHUM JJI COBEPLICHUS TE€X WM WHBIX JEUCTBHUU. B yKa3aHHBIX CllyyasX IpaKJaHe U
IOpUANYECKUE JIMa MO0 caMH MPUOErarT K MOMOIIU APYTHUX JIUIL, JTUOO MOTy4aroT
HEO0OXOIUMYIO TIOMOIIb B COOTBETCTBHM C MpaBujamMu, cHOpMYyJIUPOBAaHHBIMU B 3a-
KoHe. OTHUM U3 IOPUIUYECKUX CIIOCOOOB OKa3aHUs TAKOW MOMOILM SIBJISETCS Mpea-
CTaBUTEJIbCTBO.

[lon npeocmasumenbcmeom MOHUMAETCA MPABOOTHOIIICHHE, B CHIIYy KOTOPOTO
IOpUINYECKUE JICUCTBUS, COBEPILICHHBIE OJHUM JIMIIOM (IIPEICTABUTENEM) OT UMEHU
U B UHTEpecax APYroro juia (OpeacTaBisieMOro) HEMOCPEICTBEHHO MOPOXKAAIOT,
M3MEHSIOT WJIM MPEKPAIAIOT MPaKIaHCKUE MpaBa U 00S3aHHOCTH Y MPECTABIIEMOTO.

Takum 00pazoM, MPeaCTaBUTEIBCTBO XapPaKTEPU3YETCSl TEM, YTO, BO-MEPBBIX,
OPEACTABUTENIb COBEPIIAECT IOPUINYECKUE IEHUCTBUS OT MMEHHM IPEACTABIISEMOTrO.
B 3TOM CcMBICIE HE ABIAIOTCA MPEICTABUTEISIMU JMLA, XOTS U ACUCTBYIOIIWE B 4y-
KUX MHTEPECax, HO BHICTYIAOIINE OT COOCTBEHHOTO UMEHU (Hampumep, KOMUCCHO-
HEp JACHCTBYET B MHTEpPECaAX KOMUTEHTA, HO OT COOCTBEHHOTO UMEHH; CTOPOHBI JIOTO-
BOpa B IOJIb3Y TPETHETO JIMIA 3aKJIKOYAIOT JIOTOBOP B MHTEPECAX TPETHETO JMULA, HO
JNEUCTBYIOT OT CBOEr0 MMEHM; JIOBEPUTEIBHBIN YIIPABISAIOIINN TEMCTBYET B UHTEpE-
cax BBIFOIONIPUOOpETATENSI, HO COBEPIIAET CAEIKH C TIEPElaHHbIM €MY B YIIPABJICHHE
MMYILIECTBOM OT CBOErO UMEHHN).

Bo-BTOpBIX, IpEACTABUTENDL, XOTS U ACUCTBYET OT UMEHU IPEACTABISEMOTO,
HO BBIPA)KaeT CBOIO BOJIIO MPU COBEPIICHUU IOPUINYECKUX JEUCTBUU. ITUM OH OT-
JINYAETCA OT MOCJIAaHLA, KOTOPBIM MEPENAET BOJIIO APYTrOro JUla U BOCOPUHUMAET BO-

JIFO KOHTparcHra ¢ TCM, YTOOBI nepeaaTrb €€ TOMy, KTO €ro 1ocCjiaj, a TaKXKE OT PYKO-
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NPUKJIaJA4MKa, KOTOPbIM JIMIIb MOMOraeT 0OpMHUTh CHEIKY, TOTJIa KaK IMpeACTaBu-
TE€JIb CaM €€ COBEPILIACT.

B-Tpetbux, npencraBuTenb NEUCTBYET HA OCHOBE MOJHOMOYHSA, MOJTYYEHHOTO
oT mpexacrasisemMoro. [1o cyTu moaHomoune — 3TO0 CyOBEKTHUBHOE MPaBO JIMIA BbI-
CTyHnaTh OT 4yKOro uMeHH. [Ipr OTCYyTCTBMY MOJHOMOYMS WIH €r0 NPEBBIIEHUN OT-
HOLIEHUS ITPEACTABUTENILCTBA HE BOZHUKAIOT, & COCTOSIBIIASACS CHIEJIKA CUMTAECTCS 3a-
KJIFOUEHHOM OT MMEHHM M B MHTEpecax COBEpIIMBIIErO €€ Jinna. OIHAKO BO3MOKHO
noclieayroniee 0100peHre CACIKU MPeICTaBIIeMbIM, YTO OyJeT 03HaYyaTh BOSHUKHO-
BEHHUE y HEr0 COOTBETCTBYIOUIMX IpaB MU OOSI3aHHOCTEH C MOMEHTa COBEPILECHUS
caenku. 1o ogoOpeHus cienku npeacTaBiIsieMbIM Apyrasi CTOpOHA BIPaBe OTKa3aTh-
Ci OT Hee B OJHOCTOPOHHEM IIOPSAAKE IIPU YCIOBUH, YTO B MOMEHT COBEPIICHMS
CIENIKM OHA HE 3HaJIa U He J0JKHA Oblia 3HaTh 00 OTCYTCTBHH Y JIMIIA, COBEPILIUBIIIE-
IO CAEJKY, MOTHOMOYUN WK 00 UX MPEBBIIICHUN.

Ecnu npencraBisiemblii oTKa3ancst OA00pUTh CACNKY WA OT HEro He ObuUT Mo-
Jy4€H OTBET B pa3yMHbIH CpPOK, JIpyrasi CTOPOHA BIIpaBe JIMOO MOTpeOoBaTh OT JIMIIA,
COBEPILHUBILETO CAENKY, €€ UCIIOIHEHUs, TM00 B OJHOCTOPOHHEM MOPSJIKE OTKa3aTh-
Csl OT CHEJKHU U MOTPeOOBaTh OT HEYIIPABOMOUYEHHOTI'O JIMIa BO3MEIICHUSI BOSHUKIIUX
BCJeACTBHE ATOrO yObITKOB. [IpaBo Ha Bo3MelieHHe YOBITKOB HE BO3HHKHET, €CIIH
IpU COBEPIIECHUH CIEIKH CTOpOHA 3HaJla WM JOJDKHA ObUTa 3HaTh 00 OTCYTCTBHH
MOJIHOMOYH OO0 00 UX MPEBBILICHUH.

Jlexxaliee B OCHOBE MPEJICTABUTENLCTBA MOJHOMOYHME MOXKET OBITh OCHOBAHO
Ha 3aKOHE (HampuMep, POJAUTENU U YCHIHOBUTEIU SIBJISIOTCS 3aKOHHBIMU ITPEICTaBU-
TEJIIMU CBOMX MAaJIOJIETHHUX JIETEU; OMEKYH SIBJISIETCS 3aKOHHBIM MPEICTABUTEIEM HE-
7eecriocoOHOTO MOJONEYHOT0; KamuTaH CyJHA SBISETCS MPEACTABUTENEM CYyAOBIa-
JeNblia U Tpy30Biaienblia U Jp.), JOBEPEHHOCTH MO0 aKTe YIOJHOMOYEHHOTO Ha TO
rOCyJapCTBEHHOTO OpraHa WIM OpraHa MECTHOro camoympasieHus. Kpome Toro,
MOJIHOMOYHE MOJKET SBCTBOBATh M3 OOCTaHOBKU, B KOTOPOW JEHUCTBYET MpEICTaBH-
Tenb (MpoAaBel B PO3HUYHOU TOProBiie, KACCUP B T€ATPE U T. I1.).

CyObeKTHBIN cocTaB MPEACTaBUTEILCTBA IPEICTABICH TPEMS yUaCTHUKAMU.

1. IIpencraBnsieMblil — U0, HAAEISIONIEE MPEACTABUTENS OJHOMOYUSMH Ha
COBEPIIECHUE ONPEAECIEHHBIX IOPUINYECKUX JECUCTBUN. B KauecTBe npencTaBisieMoro
MOTYT BBICTYNAaTh JIOObIe CYOBEKTHI TPaKJAHCKOTO MpaBa (IOPUAMYECKUE JHIA
(HanpuMmep, MHTEpPEChl KOMMAHIAMTHOIO TOBAPHILECTBA MOTYT MO JIOBEPEHHOCTH
NPEICTaBIATh BKJIAJAUUKH); (pU3MUYECKUe JHIla, HE3aBUCUMO OT 00beMa UX Jeecro-

CO6HOCTH, C TOM JIHIIb pasﬂnueﬁ, qTo ,Z[CCCHOCO6HLIC rpaxaadHc BIIpaBC CaMOCTOs-
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TEJIbHO U30upaTh AJid ceOs MpeCTaBUTENs, a HEAEECOCOOHBIM IpakIaHaM Mpe/CcTa-
BUTEJIb HA3HAYAETCS B MOPSIIKE, YCTAHOBIEHHOM 3aKOHOM).

2. [IpeacraBuTens — JULO, TEUCTBYIOIEE OT MMEHU U B MHTEpecax MpeCTaB-
JSIEMOT0 B Tpejiesiax MMEIoIerocst y Hero nosHoMouwus. [IpencraBurensiMu MOryT
OBITH IOPUAMYECKUE JTUIIA, €CIIM 3TO HE MPOTHUBOPEUUT LIETISIM U 3a/layaM, YKa3aHHBIM
B UX yUPEAUTEIbHBIX JOKYMEHTAaX, a TaKKe MOJIHOCTHIO JIEECIIOCOOHBIE TpaskIaHe.
B Bune uckimtodeHus: B KadecTBe MPEACTABUTENS IOPUAUYECKOTO Jula B cepe Top-
TOBJIU U OOCITY>KMBaHUSI MOTYT BBICTYIATh I'Pa’KJaHe, TOCTUTIINE TPYIOCIOCOOHOTO
BO3pacta — 16 ner.

3aKOHOM MOTYT YCTAHABJIMBATHCS 3alPEThl HA BBINOJIHEHHE MPEICTaBUTEIb-
CKUX (YHKIUI OTIEIbHBIMU CyOBEKTaMU Ipa’kKJaHCKOro mpasa. Tak, B cuily CT. 51
['paxxnancko-miporieccyaibHOTO Kojiekca PD He BmpaBe OBITh MPEACTABUTEISIMU B
CyJle CJIEOBATENH, CYJbU, IPOKYPOPBL, KPOME CIIy4aeB, KOrJa OHU BBICTYHAIOT B Ka-
YECTBE YIOJIHOMOYEHHBIX COOTBETCTBYIOLLETO CYyAd, MPOKYpaTypbl WA 3aKOHHBIX
MIPEICTABUTEIIEH.

3. TpeTbu nuIa — TpaXkAaHe WIH IOPUAMYECKHE JIUIA, C KOTOPBIMH BCIEACTBUE
JNENUCTBUMN MPEACTABUTEINS YCTAHABIMBAIOTCS, U3MEHSIIOTCS WJIU MPEKPAILatOTCs IpaBa
U 00513aHHOCTH Y TIPECTABIIEMOTO.

[IpencraBuTens BIpaBe COBEpLIATh AJIA MPEACTABISEMOIO pPas3IMYHOIO poja
IOpUAMYECKUE JCHCTBH, HE MPOTUBOpeyalre 3akony. OH CIOCOOEH OCYIIECTBIAThH
HE TOJIBKO UMYIIECTBEHHBIE, HO U HEKOTOphIE HEMMYIIECTBEHHBIE MTpaBa (HarmpuMmep,
oopMIIeHHE U T0Jla4ya 3asBKM Ha BblJauy MmaTeHTa Ha u3oOpereHue). Bmecrte ¢ tem
HE JIOMYCKAETCsl COBEPLIECHUE Yepe3 MPECTABUTENS CIENOK, KOTOPhIE TI0 CBOEMY Xa-
pakTepy MOTYT OBITh COBEPILIEHBI TOJBKO JIMYHO (COCTABJICHUE 3aBEIIaHUs, BblIaya
JOBEPEHHOCTH, yIjaTa aJlMMEHTOB, 3aKJII0YEHHE OpavyHOro JOTOBOpPA WIIHM JOTOBOpa
MO’KU3HEHHON PEHTHI C WKIWBEHHUEM U JP.), & TAKXKE UHBIE CIIEIKH, 3aKJIFOUEHHE KO-
TOPBIX MOCPEACTBOM MPEICTABUTEIBCTBA HE JOIYCKAETCS 3aKOHOM.

[To obmeMy mpaBuily IpeACTaBUTENIb HE BIIPABE COBEPIIATh OT UMEHH Ipe]l-
CTaBJISIEMOTO CHIEJKU B OTHOLIEHUU ce0s JIMYHO, a TAaKXKe JAPYroro JIMia, IpeIcTaBy-
TEJIEM KOTOPOTO OJIHOBPEMEHHO fABJIIETCS. Takue cleqKu MOTYT ObITh IPU3HAHBI He-
JNEUCTBUTEIBLHBIMU IO MCKY IPEICTABIIIEMOr0, €CJIM OHU HapyLIalOT €r0 MHTEPECHI.
[Ipu 3TOM HapylIeHHEe UHTEPECOB NPEICTABIIEMOrO IPEANOIaraeTcs, €Ciid He JOKa-
3aHO UHOE.

OpHako B cilydasix, IpeayCMOTPEHHBIX 3aKOHOM, OJJHOBPEMEHHOE MpeACTaBu-
TEJILCTBO MOXKET UMETh MECTO. B yacTHOCTH, peub UAET 00 UHCTUTYTE KOMMEPUeCKo-

20 npedcmagumenvcmea. Kommepueckuil nmpeacTaBuTesb — 3TO MPEeANpPUHUMATEND,
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KOTOPBIM MOCTOSHHO U CaMOCTOATENIBHO COBEPIIAET OT UMEHH MNpEINpUHUMATENEH
CHEJIKH, CBS3aHHBIE C MPEANPUHUMATENILCKON JAesTeNIbHOCThI0. TakuM o6pazom,
KOMMEPYECKOE MPEACTABUTEIBCTBO XapaKTEPU3YeTCs] OCOOBIM CYOBEKTHBIM COCTa-
BOM: KaK Ha CTOPOHE IPEACTABIAEMOr0, TaK U Ha CTOPOHE MPEICTABUTENS MOTYT BbI-
CTyHaTh TOJHLKO KOMMEpPUECKUE OpraHu3allud U WHIAUBHIYaJbHbIC MPEINpUHUMATE-
nu. [TockoJIbKy AEeSTeNbHOCTh KOMMEPUYECKOTO MPEACTABUTENSI HOCUT IMOCTOSHHBIN
XapakTep, MO CMBICITY 3aKOHA HCKIIFOYAETCSl BBICTYIUIEHHE B 3TOM KauyeCTBE HEKOM-
MEPYECKUX OPTaHU3ALMMI, JaXKe E€CIU UM Pa3peIICHO 3aHUMAThCSI TPUHOCALIEN JOXO
NEATEIBHOCTBIO.

OTnenpHBIMU BUAAMU JEATEIIBHOCTH KOMMEPUYECKUN MPEACTABUTENDb MOXKET
3aHUMATHCS TOJIBKO HA OCHOBAHUHU CIEIUATIBLHOTO Pa3peIlCHUs — JULEH3UU (HaIMpu-
Mep, PU OCYIIECTBICHUN OPOKEPCKON JAeTETHLHOCTH Ha PHIHKE TIECHHBIX OyMar).

OcHOBaHMEM BO3HHUKHOBEHHS KOMMEPUECKOIO MPE/ICTABUTEILCTBA SIBIISAECTCS
JIOTOBOP (HaMmpUMeEp, JOTOBOP MOPYUYEHHUS UM ar€HTCKUN JOTOBOP), 3aKIHOUYEHHBIN B
NUCbMEHHOM (opMe MeXIy MpeACTaBIsieMbIM U TMpelcTaButeneM (o0s3arenbHas
NUCbMEHHasi (popMa TaKoro J0roBopa CJIEAyeT U3 KOMMEPUECKOro XapakTepa IMpe-
CTaBUTENLCTBA, U3 Y4aCTHUsI B HEM MpeANpUHUMATENIEH) TUOO0 TOTOBOP U BbIIAHHAS
MIPEACTABUTENIO JOBEPEHHOCTh. TakuM 00pa3oM, KOMMEPUYECKOE MPEACTaBUTEIHCTBO
SBJISIETCS BUJIOM JOTOBOPHOT'O MPEACTABUTENIbCTBA, a 3HAYUT, HE MOXKET BOSHUKHYTh
W3 3aKOHA, A/IMUHUCTPATUBHOTO AKTA WM TOJBKO JIOBEPEHHOCTH KAK OJHOCTOPOHHEH
CHENKU.

B noroBope, Ha KOTOPOM OCHOBaHO KOMMEPUYECKOE MPEICTaBUTENBCTBO, OIPE-
NENSAIOTCS BHYTPEHHUE B3aMMOOTHOLIECHUS NPEACTABISIEMOrO W MPEICTaBUTEIIS.
B HemM MoTyT OBITh TaK)Ke OMpEeICHBI MOTHOMOYMS TPeICTaBUTENA. B 3TOM citydae
JIOBEPEHHOCTh MOET HE BBIJIABATHCA MPEACTABUTENO. ECiM ke B I0roBope, Ha KO-
TOPOM OCHOBAaHO KOMMEPYECKOE IMPEACTABUTEIBCTBO, MOJHOMOYHUS MPEICTABUTEIS
HE OMNpEAECHbl WIH ONPEIEICHbI, HO CTOPOHBI HE JKEJIAI0T PAcKpbhIBATh UX IMEpe.l
TPETBUMHU JIMIAMH, KOMMEPYECKOMY NPEACTABUTENII0 TAKXKE BBIJAETCA JIOBEPEH-
HOCTb.

B cuiy komMepyeckoro xapakrepa IpEeACTAaBUTENbCTBA JIOTOBOPBI MEXKIY
KOMMEPUYECKUM MPEICTABUTENIEM U TEMH, KOIO OH MpPEICTABISAET, SIBISIOTCS BO3-
Me3aHbpIMU. [IprueM B obecrieuenne cBOMX TpeOoBaHMA 00 yrutaTe BO3HATPAKICHHUS
KOMMEPUYECKUM MpeCTaBUTENb BIpaBe B COOTBETCTBHE €O CT. 359 I'K ynepxkuBaTh
HaXOJSIIMECS Y HETO BEIM, KOTOPBIE MOJIEKAT MEpeiade MPEACTABIAEMOMY.

KoMmmepuecknii MpeacTaBUTENb BOPaBE 3aAKIOYATh CHAEIKH, OJHOBPEMEHHO

ABJISISICH MPEACTaBUTENEM 00€MX CTOPOH (MpojaBlia M MOKyMHaTelss, apeHaaTropa u
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apeHo1aTes, 3aKa3unka W TOAPSAAYMKA U T. J1.), IPH YCIOBHH, YTO CTOPOHBI CO-
IJIaCHBI HAa TaKoe OJHOBPEMEHHOE IMPEICTABUTEIbCTBO, a TAKXKE B MHBIX CIy4YasXx,
HPEAYCMOTPEHHBIX 3aKOHOM. Corylacue Ha OJJHOBPEMEHHOE IMPECTABUTEIBCTBO MO-
KET COJICPIKAThCS B MUCHbMEHHBIX JIOTOBOPaX, KOTOpPbIe 00€ CTOPOHBI OyayIei caen-
KH 3aKJTFOYHIN ¢ KOMMEPUYECKUM TIPEICTABUTENICM, JTHMO00 B BBIIAHHOMN KaXIOH U3 HUX
KOMMEPUYECKOMY IPEJACTABUTEIIO JOBEPCHHOCTH. KoMMepdeckuii IMpeacTaBUTEIb,
OCYIIECTBIISIONUN OJHOBPEMEHHOEC KOMMEPUECKOE IMPEACTABUTEILCTBO 00EUX CTO-
POH B CJCIIKE, TOJDKEH MCIIOJIHAThH JAHHBIC €My TOPYYCHHUS C 3a00TIIMBOCTHIO OObIY-
HOTO mpernpuHuMares. FHade roBopsi, KOMMEPUYECKUH TPEACTaBUTENb HE JTOJIKCH
37I0yMOTPEOJIATE CBOUM OCOOBIM IOJIOKEHUEM W JICHCTBOBATH B yIIepO MHTEepecam
KaKOMN-TM00 U3 CTOPOH.

KomMmepueckoMy TpeIcTaBUTENIO MPEAOCTaBICHO MPAaBO OTCTYIATh B HHTEPE-
cax MPEICTaBISIEMOrO OT €ro yKa3aHuii 0e3 IpeaBapUTEIILHOTO 3ampoca 00 ITOM.
OnHako OH 00s13aH B Pa3yMHBIH CPOK YBEIOMHUTH MPEJCTABISIEMOTO O JOMYIIICHHBIX
OTCTYIUICHHUSX, €CJIM MHOE HE IPEIYCMOTPEHO JIOTOBOPOM.

Kommepueckuii mpecTaBuTE b BIPABE OTKA3aThCsS OT MCIIOJIHEHUS JOTOBOpa
IPU YCIOBHH, YTO M3BECTUT 00 3TOM IMPEACTaBISIEMOro He MeHee deM 3a 30 nHeid,
€CJI JJOTOBOPOM HE TPEIyCMOTPEH OoJiee UTMTENbHBIA cpok. [Ipu 3TOM KOMMepUe-
CKHU TIPEJICTAaBUTENIb 00s13aH BO3MECTHTD MPEICTABIAEMOMY YOBITKH, TPHYNHECHHBIC
MpEKpaIIeHueM JOTOBOPA.

OCOOCHHOCTH KOMMEPUYECKOTO TIPEACTABUTEIILCTBA B OTACIBHBIX Ccdepax
HpEANPUHUMATEIBCKON JESTEIPHOCTA YCTAHABIMBAKOTCS 3aKOHOM M MHBIMHU IPABO-
BbIMU akTaMu (Harpumep, @3 «O nepeBoHOM U MPOCTOM Bekcesiey, «O phIHKE LeH-

HBIX Oymar», Konekc Toprosoro moperiaBanust PO u ap.).

8.2 JloBepeHHOCTD

Jlosepennocms — 3TO MACBMEHHOE YIOJHOMOYHE, BBIJABAEMOE OJHUM JIHUI[OM
(uiamMu) gpyromy auily (IUUam) Juisl IpeACTaBUTENIbCTBA MEPE] TPEThbUMHU JIULIAMM.

Takum 00pa3oM MOXKET UMETh MECTO MHOXKECTBEHHOCTb JIMI] KaK Ha CTOPOHE
IPECTaBIIIEMOro, TaK U HAa CTOPOHE TMpeAcTaBuTeNs. B ciiyyae, korna 10BepeHHOCTh
BBIJIAETCSI HECKOJIbKUM MPECTABUTENSAM, KXl U3 HUX 00J1a/laeT MOJHOMOYHUSIMH,
YKa3aHHBIMHU B JIOBEPEHHOCTH, €CIIM B HEW HE MPEIYyCMOTPEHO, YTO MPEACTABUTEIN
OCYULIECTBJISIOT ITOJTHOMOYHSI COBMECTHO.

JloBepeHHOCTh MOXKET OBbITh MPEACTaBICHA TPETHEMY JIUILy HETOCPEICTBEHHO

caMuM IpPCACTaBIIsACMbIM. HaHpI/IMCp, HpC,Z[CTaBH}ICMBIﬁ BIIpaBC CaMOCTOATCIBbHO
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NPEACTABUTh JIOBEPEHHOCTh HA IMOJYYEHHE MPEICTABUTEIEM MOUYTOBOW KOPPECIOH-
JNEHLUHUH B OPTaHU3ALUIO CBA3U.
JIOBEpEeHHOCTH OT UMEHHU MaJOJETHUX (T. €. HECOBEPILIEHHONETHUX 10 14 ser)
U TpaxKJaH, MPU3HAHHBIX HEJAEECHOCOOHBIMH, BBIIAIOT UX 3aKOHHBIEC MPEACTABUTEIH
(poauTenu, yCBIHOBUTENH, ONIEKYHBI).
[To cBoeii mpupoae BblAa4Ya JTOBEPEHHOCTH SIBJISIETCS OJJHOCTOPOHHEM CIIEIIKOM,
IUTSL COBEPILIEHUS] KOTOPOM JOCTaTOYHO BOJIEU3BSIBICHUS OJHOIO JIULA — IPEACTaBIIs-
eMoro. Y Juia, Ha 4b€ UM BblaHa JOBEPEHHOCTh, €CTh IPABO MPUHATH WM HE MPHU-
HATh ee. [IpuHsATHE NOBEPEHHOCTH TaKXe NPENCTaBIAeT COOOW OJHOCTOPOHHIOIO
CHEJIKY, KOTOpasi BJI€YeT JJIs JIMIa, €€ COBEPIIMBIIET0, 00SI3aHHOCTh BBINIOJIHUTD T€
JENCTBUSA, HA KOTOPBIE OHO YIIOJTHOMOYEHO TOBEPEHHOCTHIO.
W3 neranbHOro onpeaeneHusi JOBEPEHHOCTU CIEAYeT, YTO OHA BCEI/a COBEp-
maeTcsi B mucbMeHHoi Qopme. [lo obmemy mpaBmiry hopma TOBEPEHHOCTH — TIPO-
cTas nucbMeHHas. M nuip B ciaydasx, IpsaMo IPeIyCMOTPEHHBIX 3aKOHOM, IOBEPEH-
HOCTh JIOJDKHA OBITh YJOCTOBEpPEHA HOTAapUaIbHO WM HWHBIM crocobom. Tak,
coOJro/IeHne HOTapHallbHOM (OpMBbI HEOOXOIMMO /ISl JOBEPEHHOCTEN Ha COBepIlle-
HUE CIEJOK, TPeOYIoNMX HOTapualbHOU (POpPMBI, Ha T0/1auy 3asBJICHUN O rocyaap-
CTBEHHOM PErMCTpaldy NpaB WM CAEIOK, HA PACHOPSKEHNUE 3apErHCTPUPOBAHHBIMU
B FOCYJapCTBEHHBIX peecTpax MpaBaMu, Ha COBEpIICHHE MepeoBepusi U 0€30T3hIB-
HOM JJOBEPEHHOCTH.
K HOTapuasibHO yAOCTOBEPEHHBIM JOBEPEHHOCTSIM IIPUPABHUBAKOTCS:
® JIOBEPEHHOCTH BOCHHOCIYXAIIUX U JPYTHX JIML, HAXOASAIIMXCA Ha U3Jieye-
HUU B BOCHHO-JICUEOHBIX YUPEKIACHHUSIX, yIOCTOBEPEHHBIC HAYAIbHUKOM
TaKOTO YUPEKACHUS, €T0 3aMECTUTENEM 0 MEAULIMHCKON YaCTH, a IPU UX
OTCYTCTBUU CTAPLIUM WJIU JEKYPHBIM BPauOM;
® JIOBEPEHHOCTH BOECHHOCIYXAIIUX, YAOCTOBEPEHHbIE KOMAaHIUPOM (HauyasIb-
HUKOM) YaCTH, COeIUHEHUS, YUPEKICHHSI, BOEHHO-y4eOHOTO 3aBE/ICHUS;

® JIOBEPEHHOCTH JIMI, padOTalOUMX B BOMHCKUX 4YaCTAX, COCAMHEHUSX,
YUPEXKICHUSAX U BOCHHO-YYEOHBIX 3aBEJICHUSAX, YWICHOB UX CEMEH, a TaKkkKe
YJICHOB CEMEN BOCHHOCIYKAIMX, YI0CTOBEPEHHbIE KOMAaHIMPOM (HadaJIb-
HUKOM) YacTH, COCAMHEHUS], YUPEKICHUS, 3aBEACHUS MPU YCIOBHUH, YTO B
NYHKTaX WX AUCIOKAIlMM HET HOTAPUAIBbHBIX KOHTOP M JIPYTHX OPraHOB,
COBEpLIAOIINX HOTApUAJIbHBIE ACHCTBUS;

® JIOBEPEHHOCTH JIMI[, HAXOASIIMUXCS B MECTAaX JIMIICHUS CBOOOABI, YAOCTO-

BCPCHHBIC HAYAJIbHUKOM COOTBCTCTBYIOIICTO MECTA JIMIICHUS CBO6OI[LI;
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® JIOBEPEHHOCTH COBEPIICHHOJETHUX JEECIIOCOOHBIX Tpa)JaH, MPOKUBAIO-
IIMX B CTAal[MOHAPHBIX OPTraHM3ALMAX COLMAIBLHOrO OOCITY>KHMBaHUSA, YIO-
CTOBEPEHHbIE AaIMHUHHMCTPALIMEN ATON OpraHU3alvyd WA PYKOBOIUTEIEM
(ero 3amecTHUTENIeM) COOTBETCTBYIOIIETO OpraHa COIMAJIbHOW 3allluThl
HACEJICHUS.

HecobOmronenne HoTapuaibHON (DOPMBI JTOBEPEHHOCTH BJICUET €€ HEIEHCTBU-
TEJIbHOCTb.

B psige cinydaeB 3akoH TpeOyeT yAOCTOBEpEHHUs ITOBEPEHHOCTH, OJHAKO 3TO
yIOCTOBEPEHUE HE 0053aTENIbHO JIOJKHO OBbITh HOTapHAIbHBIM (NMPUPABHEHHBIM K
HOTapuaabHOMY). Tak, AJid Clly4aeB MOJy4YeHUsl 3apa0OTHOM IUIaThl U MHBIX IJIaTe-
e, CBS3aHHBIX C TPYJOBBIMH OTHOLIECHUSIMH, aBTOPCKOTO BO3HArpaKICHUS, CTH-
NEeHAUH, MEeHCUH, TOCOOUM, KOPPECTIOHACHIIMN (KpOMe IIEHHOW) JOBEPEHHOCTh MO-
’KeT ObITh OECIJIaTHO yJIOCTOBEPEHA OpTaHM3allel, B KOTOPOil JOBEpUTENh paboTaeTr
WIH YYUTCSI, aIMUHUCTpPALMed CTAIMOHAPHOTO JIEYeOHOTO YUpEKIeHHsS, B KOTOPOM
OH HaXOJUTCs Ha U3JICYECHUH.

JIOBEpEHHOCTh BBIIAETCS HA ONPEACIECHHBIN CpOK. TeopeTnuecku JOBEPUTETD
MOKET BBIIaTh JOBEPEHHOCTh, KOTOpast OyJeT IEHCTBOBATH MOXXWU3HEHHO, T. €. 0
CMEpPTU JOBEPUTENS WM MPEACTaBUTENS. B Tex ciaydasx, Korja B JTOBEPEHHOCTH HE
YKa3aH CpOK €€ IEHUCTBUS, OHA COXPAHSET CWIIy B TE€UYEHHME | roma ¢ MOMEHTA €€ CO-
BepuieHus. VICkimroueHne coCTaBIsIIOT HOTapUAJIbHbIE JOBEPEHHOCTH HA COBEPIICHUE
JEUCTBUM 3a TPAHMIICH: €CIM HE YKAa3aH CPOK JEUCTBHs TAKOM TOBEPEHHOCTH, OHA
COXpAHSIET CUIIY O OTMEHBI JINLIOM, €€ BbIIaBIIHM.

OTcyTCTBHE B JOBEPEHHOCTH J1aThl €€ COBEPUICHUs BJIECYET HUYTOKHOCTH Ta-
KOW JJOBEPEHHOCTH.

'K P® He yka3piBaeT Ha HEOOXOJHMMbIC PEKBU3UTHI JOBEPEHHOCTU. B TO ke
BpeMs, COrIacCHO METOIMYECKMM PEKOMEHAALMSAM II0 COBEPIICHUI0 HOTapUycamu
OTZICTLHBIX BUJIOB HOTAPHAIILHBIX JIEUCTBHM, B IOBEPEHHOCTH JIOJDKHBI OBITH YKa3aHO
JMLIO0, KOTOPOMY OHa BBIJIaHA, W JIMLO, BBIJABILIEE TAKyH JOBEPEHHOCTh. [Ipu aTOM
11e71eco00pa3HO yKa3bIBaTh CBEACHUS, WHIUBUIYAIU3UPYIOLIME 3TUX JIUI: MACIOPT-
HbIE TAHHBIE, MECTO KUTEIbCTBA, MECTO HAXOXKIAEHUS IOPUAUYECKOIO JULA, OT UME-
HU KOTOPOTO BbIJaHA JOBEPEHHOCTb.

JIOBEpEHHOCTh OANMCHIBAETCS JIULIOM, €€ BbIAABIINM. JlIOBEPEHHOCTh OT UME-
HU IOPUAMYECKOTO JIMIA JOJKHA OBITh MOJNMUCAHA €r0 PYKOBOJIUTEIEM WM WHBIM
YIIPAaBOMOYEHHBIM JIMI[OM.

B 3aBucuMocCTH OT cofepkanusi U 00beMa MOJTHOMOYUM, KOTOPHIMU HaJEJISIeT-

Cia IpE€ACTaBUTECIb, BbIACIIIOT I'CHCPAJIbHBIC, CIICHHUAJIBHBIC W Pa30BLBIC JOBCPCHHO-
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ctu. ['eHepabHas NOBEPEHHOCTh BBIAACTCS U1l COBEPLICHUS IIUPOKOTO Kpyra KpHu-
JOMYECKUX JEUCTBUN (HampuMmep, JOBEPEHHOCTh, BbIJaHHAS PYKOBOJIUTENO (puinana
ropuanyeckoro auua). CrnennanbHas TOBEPEHHOCTh BBIAETCS HA COBEPIICHUE IOPH-
JUYECKUX JEHCTBUI OJTHOPOJHOTO Xapakrepa (HanpuMmep, T0BEPEHHOCTh Ha BEJCHUE
7en B cyne). Pa3oBble TOBEpEHHOCTH BBIJAIOTCS HA COBEPILIECHUE OJHOM KOHKPETHOM
CHEJIKM WJIM MHOTO FOPHUINYECKOIO JAEHCTBUS, COBEPIIEHNE KOTOPHIX MOTaIlaeT camy
JOBEPEHHOCTD (HAIIPUMEP, JOBEPEHHOCTh HA MOKYIKY KBapTHUPHI).

[TpencraBuTenb 00s13aH JIMYHO COBEPUIMTH T€ JEUCTBUS, HA KOTOPHIE YIIOJIHO-
MOYEH JOBEPEHHOCTHIO. [lepetoBepuTh UX COBEPIICHUE IPYroMy JIUIy OH BIIPaBe
JUIb B JBYX Cily4asx. Bo-nmepBbIX, €Ciii YIIOJHOMOYEH HAa 3TO CaMOW JOBEPEHHO-
CTbIO. W, BO-BTOPBIX, €CIIM BBIHYXACH K 3TOMY B CUIIy OOCTOSITENBCTB, I OXpPaHbI
MHTEPECOB JOBEPUTEIA NPU YCIOBHH, YTO JOBEPEHHOCTh HE 3alpPEIIacT MepeaoBe-
pus. He nomyckaercs nepefoBepue B ciydasx, KOIr/la JOBEPEHHOCTh BblJaHa Ha I0-
Jy4yeHue 3apaOOTHOM IJIaThl U MHBIX IJIATEKEH, CBA3AHHBIX C TPYIOBBIMH OTHOIIIE-
HUSIMH, aBTOPCKOTO BO3HArpa)<[€HHs, CTUIIECHAMM, IEHCUHU, MOCOOUH, MOYTOBOU
KOPPECIIOHCHIIUY.

IIpencraButens, nepeaaBIInii MIOJTHOMOYHUS IPYroMy JIMIY, NOJDKEH U3BECTUTh
00 3TOM JOBEpUTEN U COOOIIUTh €My HEOOXOIMMBbIE CBEIACHHS O JIUIE, KOTOPOMY
nepeaanbl MOJHOMOYMS. B MpOTHBHOM cilydyae OH HECET OTBETCTBEHHOCTh 3a JEH-
CTBUS MOCJIETHETO, KaK 3a CBOM COOCTBEHHbIE. Ecin nHOE HE yKa3aHO B JOBEPEHHO-
CTH WIM B 3aKOHE, IIPEICTABUTEIb, IIEPEAABIINI ITOJIHOMOYHS APYTOMY JIMIy B IIO-
pAIKE IEpENOBEPHUsl, HE yTPAuYUBAET COOTBETCTBYIOIIME IOJTHOMOYUS.

ITepenoBepue odopmisieTcss B HoTapuanbHOM (opme. VckitoueHue caenaHo
JUTSL JOBEPEHHOCTEH, BBIJABAEMBIX B MOPSAAKE MEPEIOBEPUS FOPUINYECKUMH JIMLIAMM,
PYKOBOAUTENSIMU (PUITHANIOB U MPEACTABUTENBCTB IOpUANYECKUX Jull. Takoe nepeno-
Bepue 0(hopMIISIETCs B MPOCTON MUCHbMEHHOH (opMe.

Cpok neiicTBUS MEpeIOBEpUsl HE MOKET MPEBBINIATh CPOKa JACHCTBHUS caMoil
JOBEPEHHOCTH; ITPEKPALICHUE TOBEPEHHOCTH BJIEYET MIPEKPALLICHUE IIEPEIOBEPUSL.

JInno, noay4yuBIIee MOJTHOMOYMS B PE3YyJIbTATE MEPEOBEPHS, HE BIIPABE IEpe-
JaTh UX Apyromy Juiy (Iocieayoliee NepeloBEpUe), €CJIM NHOE HE PEAYCMOTPEHO
B [IEPBOHAYAIBHON JOBEPEHHOCTU WJIM HE YCTAHOBJIEHO 3aKOHOM.

JlelicTBHE NOBEPEHHOCTH MTPEKPALIAETCS B PE3YJIbTATE:

® OTMEHBI €€ JOBEpUTENIEM B TOH ke Qopme, B KOTOpPOH OHa OblIa BbIAAHA,

WK B HOTapuaibHOU popme. CBeieHHS O COBEPIIEHHOW B MPOCTON MHUCh-
MEHHOU (popME OTMEHE TOBEPEHHOCTH MOTYT OBITh OIYOJIMKOBAHbI B ra3e-

Te «KomMepcaHTh» — OPUIIMAIBHOM W3IaHUM, B KOTOPOM IMYOJIUKYIOTCS



94

cBeleHuss o OaHKpoTcTBe. [lo McTeueHUn Mecsia co JHS OMyOIMKOBaHMUS
TaKUX CBEJCHUH TPETHH JIMIA CUUTAFOTCS U3BEHICHHBIMU 00 OTMEHE J0Be-
PEHHOCTH, €CITM OHHM He ObUIM M3BEIIeHBI 00 3ToM paHee. CBeICHUS O COo-
BEpIICHHOH B HOTapHalbHOW (OpME OTMEHE IOBEPEHHOCTH 3aHOCSTCS B
peecTp HOTapHUaIbHBIX TEHCTBHI M MOTYT MPEIOCTABISATHCS HEOTPAaHHYCH-
HOMY KpYTy JiHIl. B 3TOM ciydae TpeThbu JIHMIla CYMTAIOTCS W3BEHICHHBIMU
00 OTMEHE JOBEPEHHOCTH Ha CIEAYIOUIMH JI€Hb MOCIe BHECEHUS! COOTBET-
CTBYIOIIIUX CBEJICHUI B PEECTp, €CIM OHU HE OBUIM M3BEIICHBI 00 OTMEHE
JOBEPEHHOCTH paHee.
3aKkoHO/IaTeNlb OTPAHUYMBACT MPABO JOBEPUTENS B JII0OOOE BpeMsi OTMEHUTH
JOBEPEHHOCTB JIMIITh B OJJHOM CITydae — MPHU BbIIaue UM O€30T3bIBHOM JTOBEPEHHOCTH.
[TocnenHsiss BeIgaeTCs IJis1 UCIIONHEHUS WM OOECIICYCHHUs] MCIIOIHEHUS 00s3aTelb-
CTBa JTOBEPUTEIIS Mepe]] MPEACTABUTENIEM WM JIMIIaMH, OT UMEHU WJIH B MHTEpecax
KOTOPBIX JCUCTBYET MPEACTABUTEIb, B CIyYasix, €CIIM TaKOE 00S3aTEILCTBO CBS3aHO
C OCYIIECTBIICHHEM IPEANPUHUMATEIILCKOW AEATEILHOCTH. B Takoil oBepeHHOCTH
MOXET OBITh YKa3aHO, YTO OHA HE MOXKET ObITh OTMECHEHA JI0 OKOHYAHHs CpPOKa ee
IEUCTBHS JIMOO MOXKET ObITh OTMEHEHA TOJIKO B MPEIyCMOTPEHHBIX B HEHl CiTydasx.
be3oT3bIBHAS TOBEPEHHOCTH B JIIOOOM CIydae MOXKeET ObITh OTMEHEHA IOCIie TpeKpa-
HIeHus1 00s3aTeNbCTBA, /ISl UCIIONHEHUS! WM O00ECTICUeHHsI MCIIOHEHHSI KOTOPOTO
OHa BBIJIaHA, a TAKXKE B CIydae 3JI0YMOTPEOJICHHsI MPEACTABUTEIIEM CBOMMHU TIOJHO-
MOYHSIMH, PAaBHO KaK NMPU BO3HUKHOBEHHH OOCTOSITEIIHCTB, CBUACTEIHCTBYIOIIUX O
TOM, YTO TaKOE 3JI0YIIOTPEOICHNUE MOKET MTPOU3OUTH.
be30T3bIBHAS JIOBEPEHHOCTh TMOJUICKHT HOTAPHAIBHOMY YIOCTOBEPCHHUIO H
JOJDKHA COZAEpIKATh MPSAMOE YKa3aHWE Ha OrpaHMYEHHE BO3MOXKHOCTU €€ OTMEHBI.
B oTHOmIEHNH 0€30T3BIBHON TOBEPEHHOCTH HE MOXKET OBITH COBEPIIEHO MepeIoBe-
pue, eciu MHOe HE MPEIyCMOTPEHO B IOBEPEHHOCTH. JleficTBHE TOBEPEHHOCTH Ipe-
KpaIaeTcs B Cirydae:
e 0TKa3a OT Hee MPECTABUTEIIEM;
® WCTEYCHUS CpPOKa ee ICHCTBUS,
® CMEpPTH JOBEPUTEIIS WIH NPEICTABUTEIIS,
® [IpU3HAHHUSA JOBEPUTENS WM TPEACTABUTENS HEAEeCOCOOHBIM, OTPaHU-
YEHHO JI€€CIIOCOOHBIM, OE3BECTHO OTCYTCTBYIOIINM;
® IIPEKpalICHUS JIEATEIFHOCTH (B TOM YHCIIE B PE3Y/IbTAaTe PEOPraHU3aIiN B
dopme pazneneHus, CIUSHUS U TPUCOSTUHEHUS) FOPUIUIECKOTO JIHIA —

AOBCPUTEIA NI IOPUANYICCKOTIO JIMIA — IIPEACTAaBUTCIIA;
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® BBCICHMWS B OTHOIIEHWW JOBEPUTENS WM TPEICTABUTENS MPOIETypPhI
OaHKpOTCTBA.

[TpekpareHue J0BepEHHOCTH 00SI3bIBACT JIMIIO, KOTOPOMY JOBEPEHHOCTh ObLiIa
BbIJIaHA, WJIM €r0 MPABONPEEMHUKOB HEMEJIJICHHO BEPHYTH €€. Y HUUTOXKCHHUE JOBE-
PEHHOCTH NMPUPABHUBACTCS K €€ BO3BpATYy.

Ecnmu Tpethemy nuiIly mpembsBiIeHA JOBEPEHHOCTh, O MPEKPAMICHUA KOTOPOH
OHO HE 3HAJIO W HE JOJDKHO OBLJIO 3HATh, IpaBa W OOS3aHHOCTH, BO3HHKIIINE B pe-
3yJbTaTe ACHUCTBUIN MPEACTABUTEINS, TOJTHOMOYNS KOTOPOTO MPEKPAIICHBI, COXpaHsI-

0T CUITY AJI1 AOBCPUTCIIA U €I'0 ITPAaBOIIPECCMHUKOB.

B uem cocTout npaBoBoe 3HaUEHHE MTPEICTABUTENLCTBA?

HazoBuTe CyOBEeKTHBIN COCTAB MPEICTABUTEILCTBA.

HazoBuTe BuAbl IpeaCTaBUTEIBCTRA.

Kakue TpeboBanus MpebsIBISIOTCS K CONEPKAHUIO TOBEPEHHOCTH?

B kakux ciyyasix BO3MOXKHO repeaoBepue?

A

HCpC‘II/ICHI/ITC OCHOBaHHU IMPEKPAICHUA JOBEPCHHOCTH.
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9 UHCTUTYT CPOKa B rPaKIaHCKOM IpPaBe.

Cpok HCKOBOW TaBHOCTH

1. Ilonsamue cpoxa, npaguia e2o UCHUCIeHUsl.
Tonsmue uckoeoii dasnocmu.

3. Ilpuocmanoenenue, nepepvié u 80CCMAHOBIEHUE MeYeHUsI CPOKA UCKOBOL
odasrHocmu.

4. Ilocneocmeus ucmeuenusi CpoKa UCKO8OU OAGHOCMUL.

9.1 IlousiTHe CPpOKa, MPABUJIA €r0 UCUUCICHUSA

[Ton cpokoM B Ipa)KIaHCKOM IMpaBe MOHUMAIOT JHOO OMpeeNeHHBI Mepruos
BpEMEHH, JINOO0 MOMEHT BpeMeHH. B cucteme ropuanyeckux (pakToB CPOK OTHOCHUTCS
K COOBITHSIM, TTOCKOJIbKY HAaCTyMaeT WM UCTEKAaeT HE3aBHUCHUMO OT BOJIM CYOBEKTa.
B noxTpuHEe Tpa)KJaHCKOTrO IMpaBa CYIIECTBYIOT M APYrHe MHEHUST OTHOCHUTEIBHO
OPUPOABI CPOKAa U €ro MeCTa B CUCTEME ropuandeckux (axkrtos (cm., Hamp.: ['pubda-
HoB B. II. Cpoku B rpaxaanckoM mpase. M., 1967; KpacasuukoB O. A. IOpunnue-
ckue (akThl B COBETCKOM TpakIaHcKoM mpase. M., 1958 u ap.).

['paxkaHCKO-IIPaBOBbIE CPOKU MOTYT OBITh KJIACCHU(PHUIMPOBAHBI MO pa3iny-
HBIM OCHOBAHMSIM.

1. ITo xapakTepy onpeneneHus: pa3inyatoT CPOKU UMnepamugHsle, KOTOpbIe He
MOTYT OBITb U3MEHEHBI COTJIAllIEHHEM CTOPOH (HAampuUMep, CPOK MCKOBOM JaBHOCTH,
MaKCHUMaJIbHBI CPOK JOTOBOpA MPOKATa U JOTOBOPA KOMMEPUECKOro HaitMa); ducno-
3UumueHbvle, KOTOpPbIE MPEAYCMOTPEHBI 3aKOHOM, HO MOTYT ObITh U3MEHEHBI COTJallie-
HUEM CTOPOH (Hampumep, KOMMEPUYECKUN TPEICTaBUTENb BIIPaBE OTKA3aThCs OT JI0-
roBOpa MOpPYYEHHUS TMPHU YCIOBUU YBEJOMJICHHUS TMOBEPEHHOTO HE MEHEe 4eM 3a
30 gHeit, ecnmu MHOM, OoJiee TIUTEIBHBIN CPOK, HE TIPEIYCMOTPEH IOTOBOPOM); onpe-
oejlernHble, KOTOPbIE MOAJIEKAT TOYHOMY HCUMCICHUIO; HeonpeoeleHHblie, KOTOphIe
YCTAHABJIMBAIOTCS MyTEM YKa3aHUS KaKUX-IUOO MPUOIM3UTENbHBIX KOOpJMHAT (Ya-
CTO CONPOBOXAAIOTCSA TAKUM BBIPAKEHUEM B 3aKOHE, KaK «HEMEIJIEHHO», «0e3 Mmpo-
MEIJIEHUS», «B PA3YMHBINA CPOK», «COPa3MEPHBIN CPOK»; K HEOMPEAEICHHBIM CPOKaM
OTHOCSITCSI ¥ CJlydad, KOT/ia JJOTOBOPOM HJIM 3aKOHOM BOOOIIE HE YCTaHOBJIEH CPOK
JUI COBEPIICHUS TeX WM MHBIX JEWCTBUN, HAIPUMEP, TOTOBOP apEHAbl MOXKET He
npeaycMaTpuBaTh CPOKa, HA KOTOPBIM UMYIIECTBO MEPEIACTCA BO BPEMEHHOE Bllafie-
HUE U TI0JIb30BaHUE); 0Owue, KOTOPbIE KacaloTCid BCEX YYACTHHKOB TPakKIaHCKUX

PaBOOTHOIICHUM; cneyuanvhsie, JEUCTBYIONIME B CIydasX, IPEIyCMOTPEHHBIX 3a-
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KOHOM (Hampumep, TOBEPEHHOCTb, BbIJAHHAS JIJISi COBEPILECHUS JCHCTBUI 3a rpaHu-
el 06e3 ykazaHus Cpoka ee JEHCTBUS, COXpaHsIET CUITY O OTMEHBI €€ JOBEPUTEIIEM).

2. B 3aBUCMMOCTH OT TOTO, KEM YCTaHaBJIMBAIOTCS CPOKH, OHH OBIBAIOT HOpD-
mamuénble (CPOK MUCKOBOW JABHOCTH, CPOK JEHUCTBUS MCKIIIOUUTEIHLHOTO aBTOPCKOIO
paBa); 002080pHble; CyOebHbIe.

3. Ilo mpaBOBBIM MOCIEACTBHUSIM CPOKH OBIBAIOT npasoodpaszyrouue (MOMEHT
neperayd BELU IMOKYMaTeNlo MOPOKIAET y HEro mpaBO COOCTBEHHOCTHM Ha Hee),
npasousmeHaouwue (PUCK CIydailHOM THOENU WM CIy4allHOTO TOBPEXACHUS pe-
3yJbTaTa padoThI MO JAOTOBOPY MOAPSIA A0 MEpelayd ero 3aKa3uuKy JeKHUT Ha MO/I-
pSAIUMKE, OJHAKO B CIy4yae MPOCPOUYKU HCIOJHEHHUS 00sA3aTENbCTBA 3aKa3UMKOM I10
MpUEMKe pe3ysibTata pabOThl YKa3aHHBIA PHUCK MEPEXOIUT Ha HETO); Npasonpexpa-
warowue (€clid KpeIUTOPhl HAcJeNoJaTeNsl HE 3asBAT B T€UEHUE 3 JIET CO JHS OT-
KPBITHS HACJIEICTBA CBOM TPEOOBAHMS, MMOCIEAHIE CUUTAIOTCS TIOTAIIICHHBIMH).

4. B 3aBUCMMOCTH OT HA3HAYEHUS BBIIEISIOT CPOKU OCYUIECMENEeHUsT 2Padic-
OaHCKux npas, T.e€. CPOKU, B TE€UECHHUE KOTOPBIX YNPAaBOMOYEHHBIH CyOBEKT BIpaBe
CaMOCTOSITENIbHO peajn30BaTh MpUHAJIEkKAIEe eMy MPaBO WJIU MOTPeOOBATh COBEP-
IIEHUS OIPEICNICHHbIX JAEHCTBUI MO peaii3allii CBOETO MpaBa OT 00S13aHHOTO JIMIIA
U CPOKU 3auumbol epaicOaHCKUx npas, B TEYCHHE KOTOPBIX yIIPAaBOMOYEHHBINH CyOh-
€KT BIPaBe OOPATUTHCA K KOMIIETEHTHBIM OpTaHaM ¢ TpeOOBaHUEM O MPUHYIUTEIb-
HOM OCYIIIECTBJIECHUH U 3allIUTE CBOETrO MpaBa (HampuMep, CPOK UCKOBOM JIaBHOCTH).

Cpenu cpoKOB OCYHIECTBIICHHS TPAXKIAHCKUX NPAB BBIICISIOTCA CPOKU Cyuje-
CMB0BAHUSL CYOBEKMUBHO20 NPABA 80 BPEMEHU, NO UCHEYeHUU KOMOPbIX OHO npe-
Kpawaemcs (HapuMep, CPOK JIEUCTBHS UCKIIIOUUTENILHOTO aBTOPCKOTO MpaBa paBeH
CPOKY >KM3HU aBTopa Iuiroc 70 JIET mocie ero CMepTH); npecekamenbHvle (npexuto-
3U6HbIE) CPOKU, C UCTCUCHUEM KOTOPBIX MPECEKAETCs CYIIECTBOBAHUE CYObEKTHUBHO-
ro TPaXXJaHCKOTO IpaBa — 3TO CBOEr0 POJa CAaHKIMSA 3a HEOCYLIECTBICHHE WM HE-
HaJIJIeXkKalee OCYILIECTBICHUE JMIIOM MPUHAMJIECKAIIET0 €My MOpaBa (Hampumep,
HEMIPUHATUE HACJIEAHUKOM HAcCJEACTBA B TEUEHHE 6 MECSALIEB C MOMEHTAa CMEPTH
HacjenoAaTeNsl ero MmpeKpaliaeT MpaBo Ha MPUHSATUE HACNENCTBA); 2apaHmuliHble
CPOKU, B TE€UEHUE KOTOPBIX JODKHUK Py4yaeTcs 3a O€30TKa3HYIO CIIyKOy u3aenus u
00s13yeTcsl yCTPAHUTD 33 CBOM CUET BBISIBIICHHBIC B TEUEHUE 3TOTO CPOKA HETOCTATKH
WJIM 3aMEHUTD u3Jienue (TapaHTUitHbIE CPOKU CIAEAYET OTINYATh OT CPOKA FTOJTHOCTH —
CpOKa, B TE€YEHUE KOTOPOTO TOBAP MPHUTOJICH K UCIOJIB30BAHUIO, — U CPOKA CITY>KOBI,
B TEYEHUE KOTOPOI'0 M3rOTOBUTENb 00s3yeTcs 00eCleyuTh MOTPEOUTEN0 BO3MOXK-
HOCTb HCIIOJIBb30BaTh TOBAap IO HA3HAYEHUIO U HECTH OTBETCTBEHHOCTh 3a Cylle-

CTBCHHBIC HCAOCTATKM, BOSHHUKIIHUEC I10 €TI0 BI/IHC); npemeH3uoHHvle CpOKU, B TCUCHUC
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KOTOPBIX YIPAaBOMOYEHHBII CyOBEKT BIIpaBe, a MHOTAA U 00s3aH 0OpaTUTHCS K 00s-
3aHHOMY JIMILY B LIEJISIX YPETyJUPOBaHUs pa3HOIIacuil 1o 0OpalleHys B Cy 3a 3aliu-
TOM HapyLIEHHOIO MpaBa (HalpuMep, 10 MPEIbsIBICHUS IEPEBO3UYUKY MCKA, BHITEKA-
IOLIET0 U3 MEPEBO3KU I'py3a, IPYy300TIPABUTENb 00513aH NMPEABIBUTH EMY IPETEH3UIO
B MOPSIJIKE, MPETYCMOTPEHHOM COOTBETCTBYIOIUM TPAHCHOPTHBIM YCTaBOM HJIM KO-
JIEKCOM).

CylIecTBYIOT pa3iMyYHble CIOCOOBI OMpPENEIeHUs] CPOKOB. DTO MOXKET OBITh
KaJICHJapHasl 1aTa; MEpUOJ BPEMEHHU, UCUUCIIIEMBIA T'OIAMH, MECSILAMU, HEACISIMH,
JTHSIMH, YacaMH, UM YKa3aHHE Ha COOBITHE, KOTOPOE HEM30EKHO TOJPKHO HACTYNUTb.

Tedenue cpoka, OIIPENEICHHOTO EPUOJOM BPEMEHHU, HAUMHAETCS Ha CIIEIYIO-
M IeHb TOCJIe HACTYIUICHUS KaJeHAapHO! JaThl WM COOTBETCTBYIOIIETO COOBITHS,
KOTOPBIMH OIpENeNIeHO ero Hayano. Tak, ecinu HacimeaonaTens ymep 14 ceHTaops
2016 r., To TeyeHHe 6-MECSYHOIO CpOKa Uil MPUHATHS HACJIEICTBA HAYHETCS C
15 centsa6ps 2016 1.

[Topsinok onpeneneHuss OKOHYaHUS CPOKA, MCUUCIIAEMOIO IIEPUOJOM BPEMEHH,
IPELyCMaTPUBAET, YTO, BO-IIEPBBIX, TOJAUYHBIN CPOK MCTEKAET B COOTBETCTBYIOILEM
MecsIe M Yuclie TociaeaHero roaa (Hampumep, eciau 25 dgespans 2012 r. Hayaaoch
MCYHUCIICHHUE 3-JIETHETO CPOKa, TO TOCIECTHUM ero mHeM Oynet 25 despans 2015 1.).
Bo-BTOpPBIX, MECAYHBIM CPOK MCTEKAET B COOTBETCTBYIOLIEM YHCIIE MOCJIEIHETO Me-
csina (Tak, CpOK B J1Ba Mecsia, HauaBmuics 30 anpens, OyAeT CUMTaThCss UCTEKIIUM
30 uroHs; MPAaBUIIO JUIsl CPOKOB, HCUUCIISAEMBIX MECSALIAMH, IPUMEHSIETCS U K CPOKam,
UCUUCISIEMBIM B IOJITOJIA U KBapTajaMmu). B-TpeTbux, cpok, ucuuciasieMplii HeJems-
MU, CUMTAETCS MCTEKIIMM B IOCJIEIHUIN J€Hb MOCIeIHEN Henenu (TakuMm oOpa3om,
HEZENbHBIN CPOK, HAUaBLINICS B CyOOOTY, MPU3HAETCS UCTEKIIUM B CyOOOTY cieny-
IOLLEH HeNEenH). B-ueTBepThIX, CPOK B MOJIMECALIA CUUTAETCS PABHBIM 15 THAM.

B ciydae, korga coOTBETCTBYIOIIAs JaTa WM MOCIEAHUI J€Hb Mepuoaa Mpu-
XOJIATCA Ha Hepabouwii JAeHb (BBIXOJHOW WM TMPA3THUYHBIN), CPOK MPU3HAETCS
HACTYNUBLIUM WIM COOTBETCTBEHHO MCTEKIIMM B Ommkaliuii padouuil nenp. O0s-
3aTeJIbCTBO IIPU3HAETCS BBIIIOJIHEHHBIM B CPOK, €CJIM 3TO NPOMU30LUIO 10 24 4acoB
COOTBETCTBYIOILErO JIHA. B 1aHHOM cilydae MMEIOTCS B BUY 00s3aTeNIbCTBA C yda-
CTHEeM (PU3UYECKHX JIMII, a TAKXKe OpraHu3alui ¢ KPYIrJIOCYTOUYHOH (opMoil paboTh
(moura, Tenerpad). Ecnu opranuzanmst umeeT orpaHuueHHOE BpeMsi paboThl (HarpH-
Mep, 10 18 yacoB), CPOK CUMTAETCS UCTEKIIUM C MOMEHTA 3aBEPILIEHUS MOCIEIHETO

gaca pa6OTBI OpraHu3almu.
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9.2 IlonsiTHE HCKOBOM JAaBHOCTH

Hckosas 0asHocms — 3TO CPOK JIJIS 3alUTHI TIpaBa Mo MCKY JIMIA, TTPaBO KOTO-
poro HapyuieHo. [lo ucTedeHnn COOTBETCTBYIOIIEIO CpOKa IMOTEpIEBIIAs CTOPOHA
JIUIIAETCS] BO3MOXXHOCTH TpeOOBaTh B CYJI€ 3alllUThl HApYLIEHHOro IpaBa. BakHo
MMETh B BHJIY, YTO C HCTCUCHHEM JIABHOCTH TOTAIIAETCsl HE TPABO Ha OOpaIleHue C
WCKOM B CyJ, @ BO3MOXHOCTb OCYUIECTBUTH B IMPUHYAUTEIBHOM MOPSAKE CAMO
HapyIlIeHHOe CyOBEKTHBHOE MpaBo. TakuM 00pa3oM, MHCTUTYT MCKOBOW JTaBHOCTH
MPU3BaH JUCHUIUIMHUPOBATh YYAaCTHUKOB TPaKIAHCKOTO 000pOTa, CTUMYJIMPOBATH
UX aKTUBHOCTb BO B3aMMHBIX TPEOOBAHUSIX MO OCYIIESCTBICHUIO MPUHAICKAIINX UM
paB U 00s3aHHOCTEH.

[IpoaomKUTEIBHOCTh CPOKA MCKOBOM JABHOCTH YCTAHABIMBAETCA 3aKOHOM U
o o0IIeMy MpaBUy COCTABIISIET TPU TOAA, HO B JIOOOM CIydae HE MOXKET IMPEBHI-
math 10 JiIeT co HS HapylIeHHs IpaBa, 3a UCKJIIOYEHUEM CIIy4aeB, YCTAHOBIICHHBIX
3aKOHOM (TaKO€ MCKIIOYEHHE, B YaCTHOCTH, COJIEPKHUTCS B 3aKOHE O MPOTUBOJICH-
CTBUH TEPPOPU3MY).

CpokH MCKOBOM JTaBHOCTH U MOPSIAOK X UCUUCIIECHUS HE MOTYT OBITh M3MEHE-
HBI COTJIAIICHUEM CTOPOH. [IpuMeHseTcs )Ke UCKOBasi TaBHOCTh CYJOM TOJIBKO IO 3a-
SBJICHUIO CTOPOHBI B CIIOPE, CAETAHHOMY /10 BBIHECEHMs cyqoM pemieHus. OTcrona
CJIEIyET, YTO Cya HE MOXKET M0 CBOSH MHUIIMATUBE MPUMEHSITH HOPMBI MpaBa 00 uc-
KOBOM JTaBHOCTH, PABHO KaK HE JIOJDKEH MPEIaraTb OTBETYUKY COCIIATHCA HA HUCTE-
YEHHE CPOKA UCKOBOM JaBHOCTH.

JIeHCTBYIOIIUM TpakJIaHCKUM 3aKOHOJATEJIbCTBOM, MOMHUMO OOIIETO CpOKa,
NPEIyCMOTPEHBI CHENUAIBHBIE CPOKU UCKOBOM maBHOCTH. Hampumep, nig npusHa-
HUS OCTIOPUMOM CHIENKH HEIECHCTBUTEIHHOM, NIl TpeOOBAaHWMN, MPEIbSIBISIEMBIX B
CBSI3U C HEHAQJICKAIINM KadeCTBOM PAaOOTHI, BRIMOJHEHHOW MO JOTOBOPY MOAPSIA;
Mo TpeOOBaHUSAM, BBHITEKAIONIUM U3 MEPEBO3KU Ipy3a CPOK HCKOBOW JTaBHOCTU CO-
cTaBisieT 1 Toa; Mo TpeOOBaHWSAM, BBITEKAIOIMIUM W3 JOTOBOPAa HMMYIIECTBEHHOTO
CTpaxOBaHMs, 32 UCKJIIOUEHUEM JOTOBOpa CTPAXOBAHHUS PUCKA OTBETCTBEHHOCTH IO
00s13aTeNIbCTBAM, BO3HHMKAIOIIUM BCJIEACTBUE MPUUYMHEHUS Bpella KU3HH, 3JI0POBBIO
WM UMYIIECTBY APYTUX JUll, — 2 roja. g crnenraibHbIX CPOKOB UCKOBOM JaBHO-
CTH YCTAHOBJIEH TOT K€ MPABOBOM PEXKWM, 4YTO U IS OOIIETO CpOKa, T. €. HA HUX B
MOJIHOM MEPE PACIPOCTPAHSIOTCA MPAaBUJIA O MEPEPHIBE, MPUOCTAHOBICHUH, UCTEYE-
HHUH CPOKA HCKOBOM JABHOCTH.

HckoBasi JaBHOCTh HAYMHAET T€Yh C MOMEHTA, KOT/a JIMIO Y3HAJO WM JTOJIXK-
HO OBUIO Y3HATh O HAPYIIEHUM CBOErO IMpaBa M O TOM, KTO SIBJISIETCS HaJICKAIIUM

OTBCTUMKOM I10 MCKY O 3allUTC 3TOI'0 ITpaBa. N3bsaTus u3 3Toro IMpaBrJia MOT'YT yCTa-
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HaBnuBaTbecd 'K P® munu uasimu 3akoHamu. Tak, corjracHo m. 3 cr. 725 I'K, ecim 3a-
KOHOM, MHBIMH MPABOBBIMHU aKTaMU WJIM JJOTOBOPOM IOJIPsiJia YCTAHOBJICH TapaHTH-
HBIN CPOK U 3asBJIEHUE T10 MOBOJY HEJAOCTAaTKOB pe3yjibTaTa paboThl CAEIaHO B IIpe-
Jenax TapaHTUHHOTO CpOKa, TeYEHHUE CpOKa MCKOBOM JABHOCTH HAYMHAETCS CO JHS
3asIBJICHHS O HEJIOCTATKaX.

[To oOs3aTenbcTBAM C OMPENEICHHBIM CPOKOM HCIIOTHEHHS TEYCHHE MCKOBOM
JTABHOCTH HAYMHAETCS 10 OKOHYAHWU Cpoka mcmojiHeHus. [1o oOs3arenscTBaM ¢ He-
OTIPE/ICJICHHBIM CPOKOM HMCIIOJIHEHHUSI WJIM CPOK HMCIIOJHEHHUS KOTOPBIX OIpesesicH
MOMEHTOM BOCTPEOOBaHMUsI, TCUEHUE MCKOBOM JTaBHOCTH HAYMHAETCS C MOMEHTA, KO-
rja y KpeauTopa BO3HUKAET MPaBO NMPEeAbsIBUTH TpeOOBaHHE 00 MCTIOJHEHUH 00s13a-
TENbCTBA, a €CJIM JOJLKHUKY MPEIOCTABIIEH JIbIOTHBINA CPOK /JI1 UCIIOJHEHUS TAKOTO
TpeOOBaHMSs, UCUUCIICHUE UCKOBOW JABHOCTH HAYMHAETCS TI0 OKOHYAHUU YKa3aHHOTO
cpoka. ITpu 3ToM CpoK MCKOBOI TaBHOCTH BO BCAKOM CIIy4a€ HE MOXKET MPEBBIIIATH
10 1eT co AHS BO3HUKHOBEHHS 00s3aTeNbCcTBA. [10 perpeccHbIM 00s3aTeNbCTBAM Te-
YeHHE WCKOBOHM JTaBHOCTH HAYMHAETCS C MOMEHTAa HCIIOJJHEHHUS OCHOBHOI'O 00s3a-
TEJLCTBA.

[Tepemena nuiy B o0s3aTeabCTBE (TIEPEBOJ A0JITA U MEPEeX0] ITpaBa TpeOOBaHMS
KpeIUTopa K JPyroMy JUIly) HE U3MEHSET CPOK MCKOBOM JABHOCTHU U MOPSJIOK €ro
ucumncienus. Tak, eciim CpoK UCKOBOW JJABHOCTH MO KOHKPETHOMY IpaBy TpeOOBaHUS
HayaJj Teyb ellle IPU KU3HU HaclieoAaTeNs, TO ISl €r0 HACIETHUKOB OH MPOJ0JIKa-
eTcsl.

9.3 IIpuocTanoBJIeHNE, IEPEPbIB U BOCCTAHOBJICHUE TEYCHHUSI CPOKA

HCKOBOW JaBHOCTH
B teuenue cpoka MCKOBOW JaBHOCTH MOTYT HACTYIUTh OOCTOSTEIHCTBA, M3-3a
KOTOPBIX JIMIIO HE CMOKET CBOEBPEMEHHO MPEABSIBUTH UCK O 3aIIUTE CBOETO Hapy-
HIeHHOTo TpaBa. [lepeuenp n1aHHBIX 00CTOATENHCTB yKa3aH B cT. 202 ['K:
® HEMNpeoJoJiMMasi CUja, T. €. YPE3BbIUAWMHOE U HENPEJOTBPATUMOE MPHU JaH-
HBIX YCJIOBHSIX OOCTOSATENHCTBO (3eMIIETPSICEHUE, HABOJHECHHE, BOCHHBIE
NEeNCTBUS, SIUIEMUN, 3a0aCTOBKH U T. I1.);
® HaXOXJCHUE HUCTIIAa WIM OTBETUMKA B cocTaBe Boopyxenubix Cuil, nepene-
JIEHHBIX Ha BOGHHOE IMOJI0XKeHUE (ITPU3bIB IPak/laHHA B MUPHOE BpPEMs Ha
JEHUCTBUTEIBHYIO CIIyKO0Y B apMHIO HE CIIY>KUT OCHOBaHUEM JIJIsi IPUOCTA-
HOBJICHHSI CPOKA UCKOBOU JIaBHOCTH);
® MOpaTOpHUi, T. €. YCTAaHOBJIEHHAasA HAa OCHOBE 3akoHa lIpaBurenscrBoM PO

OTCPOYKa NCIIOJTHCHUA 065[33T€HBCTB21;
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® [PUOCTAHOBJICHHE JEWUCTBUSA 3aKOHA WJIM MHOTO MPABOBOTO aKTa, PETYINIH-
PYIOIEro COOTBETCTBYIOIINE OTHOIICHHUS.

VYka3aHHble OOCTOSITENILCTBA NPUOCMAHABIUBAIOM TEUEHUE CPOKAa HCKOBOU
JaBHOCTH, €CJIA TOJIBKO OHU BO3HUKJIM WX MPOJIOJIKAJIN CYILIECTBOBATh B MTOCIIECTHUE
6 MecsLeB JTABHOCTHOTO CpPOKa, a €CIM 3TOT CPOK paBeH 6 MecsilaM WM MEHee
6 Mecs1eB — B TEUYECHHE CPOKA HCKOBOW JAaBHOCTH.

B cnyuae, korjja CTOpOHBI pa3peniatoT Cop BO BHECYJEOHOM MOPSAIKE, B 4aCT-
HOCTH TIOCPEJICTBOM MpPOLEAYpPhl MEIHUALUHU, MOCPEIHUYECTBA, aIMUHUCTPATUBHOM
OPOLEAYPHI U T. II., TEUEHUE CPOKA UCKOBOH JABHOCTU IPHUOCTAHABIINBAETCS HA CPOK,
YCTaHOBJIEHHBII 3aKOHOM JUIsl IPOBEACHMSI TAKOM IPOLEAYpHI, a TP OTCYTCTBUU Ta-
KOTO cpoka — Ha 6 MecsleB CO JHS Hadajla COOTBETCTBYIOLIEH mpoueaypsl. Tak,
HarpuMmep, corjiacHo 1. 3 c¢r1. 13 ®3 P® ot 27.07.2010 Ne 193-®3 «O6 anbTepHa-
TUBHOI Mpoleype yperyJaupoBaHUsl CIOPOB C ydacTHEM MOCpeIHHKa (Ipoueaype
MEIMAlMK)» CPOK MPOBENCHUS MPOIEAYypbl MEIUAlMd HE JOJDKEH NPEeBbIIIAThH
180 nHel, 3a UCKIIOYEHUEM CPOKa MPOBEJCHUS MPOILEAYPhl MEIUALMKU TTOCIE Tepe-
Jadyy CHopa Ha pPacCMOTPEHHME CyAa WM TPETEHCKOro cyAa, He IPEBBIIIAIOIIETO
60 nHew.

CrienuanbHbIM ClIydaeM IPUOCTAHOBJIEHUS! TEUEHUSI CPOKAa MCKOBOW JaBHOCTU
ABIISIETCS OCTaBJICHHE CyJIOM HCKa 0e3 paccMoTpeHus. Tak, B COOTBETCTBUH C 4. 2
cT. 204 T'K, ecau cynom octaBieH 0e3 pacCMOTPEHUsI MCK, MPEIbsIBICHHBIA B yro-
JIOBHOM JieJie, TO HadaBIlIeecs A0 MPEIbsIBICHUS MCKa TEUYEHHE CPOKA MCKOBOM JaB-
HOCTU IIPUOCTAHABJIMBAETCA 10 BCTYIUICHUS B 3aKOHHYIO CHJIy IPUTOBOpA Cyla, KO-
TOPBIM HCK OCTaBJIEH 0e3 paccMoTpeHHs. Bpems, B TeueHHME KOTOPOTO [1aBHOCTb
Obl1a IPUOCTAHOBJIEHA, HE 3aCUUTHIBAETCS B CPOK MCKOBOW aaBHOCTH. [Ipu sTOM ec-
JIM OCTaBUIASICSl YACTh CPOKA MEHee 6 MECSLEB, OHA YIJIMHAETCS A0 6 MECALEB.

OcHoBaHUA AJI1 TMPUOCTAHOBICHUS TEYEHUSI CPOKA MCKOBOM JABHOCTU MOTYT
OBITH MPEyCMOTPEHBI U UHBIMH 3akoHaMu. Hanpumep, B cuny ct. 412 Koaekca Top-
roBoro MoperaBanus PO, B ciydae, Korja HCUUCIEHUE CyMMbl TPEOOBaHUS 3aBU-
CUT OT pPacyeToB MO OOLIEH aBapuM, TEUEHNUE CPOKA UCKOBOM JTaBHOCTH IPHOCTaHAaB-
JMBAETCSI HAa BPEMsI CO JHS BBIHECEHMs JUCHAIIEPOM IOCTAHOBJICHUS O HAJIWYUU
oOu1eil aBapuu U 10 JHS NOJYUYEHUS TUCTIAIIN 3aUHTEPECOBAHHBIM JIULIOM.

Co aHs mpekpalieHus: 00CTOSTENbCTBA, MOCTYKUBIIETO OCHOBAHUEM ISl TIPU-
OCTaHOBJICHHUS CPOKa HCKOBOW JAaBHOCTH, €ro TeueHue mponoinkaetcs. [Ipu stom
OCTaBILASICS YaCTh CPOKA YIUIMHAETCS JI0 IIECTU MECAIIEB, a €CIIM CPOK MCKOBOI JaB-
HOCTHU PaBEH LIECTH MECALIAaM MJIM MEHEE IIECTU MECSIIEB — 10 CPOKa JaBHOCTH.
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OT nproOCTaHOBIEHUSI UICKOBOW 1TaBHOCTH CIIEAYET OTJIMYaTh nepepublé UCKOBOU
JaBHOCTH, OCHOBAaHUEM JUIsl KOTOPOTO CIYXKUT COBEpIICHHE OOS3aHHBIM JIMLOM [0
HCTEUEHUsI CPOKA MCKOBOM JaBHOCTU JEHCTBHM, CBUIETENBCTBYIOUIMX O IMPU3HAHUU
n0Jra (COOOIIEHNs TUIIA «JI0JIT IPU3HAIOY», YIUIaTa YacTH J10JIra, Npockda 006 oTcpou-
K€, 3asBJICHHE O 3a4eTe BCTPEUHOTO TpeOoBaHus U ap.). Bpewms, uctekmee no odcro-
ATENbCTBA, MOCTYKUBILIETO OCHOBAHUEM JUIsl IEPEPBIBA CPOKA UCKOBOM JaBHOCTH, BO
BHMMaHHe He nmpuHumaercs. [locie nepeppiBa TeYeHUE MCKOBOW JTaBHOCTU HAayMHa-
€TCsI 3aHOBO Ha BECh CPOK.

B HCKIIIOUNTENBHBIX CllydasX CyJ, YCTAaHOBUB, UTO IIPABO UCTLA ACUCTBUTEIb-
HO HapyILIEHO, HO UCTEK JaBHOCTHBIA CPOK, O IPUMEHEHUU KOTOPOTrO 3asABIIET OT-
BETUUK, MOXET 80CCMAHO8UMb MPONYIIEHHBIN JIMIIOM CPOK MCKOBOM naBHOCTH. Oc-
HOBaHUEM I 3TOTO CIYXaT YBaKUTEJIbHbIE MPUYMHBI, CBSI3AHHBIE C JUYHOCTBHIO
UCTHA-TPAKIAHUHA, KOTOPBIE BIEKYT aOCONIOTHYIO HEBO3MOXKHOCTh MOJA4d HCKa
WK 3aTpyJHEHUE B OOpaleHUH C UCKOM (Tskenas 00Je3Hb, 0€CIOMOIIHOE COCTOsI-
HHUE, HETPAMOTHOCTb, B TOM YHCJE MpaBoBas U Ap.). [Ipu 3TOM npuuMHBI Npomycka
CpOKa MCKOBOM JTaBHOCTH IPU3HAIOTCS yBa)XKUTEIbHBIMU, €CJIM OHM MMEIIN MECTO B
IOCJIEAHNUE IIECTh MECSIIEB TABHOCTHOI'O CPOKA, a €CJIM ATOT CPOK PAaBEH IIECTU Me-

CALEM MJIN MCHCC IICCTHU MCCALICB — B TCUCHUC CPOKA JaBHOCTHU.

9.4 TlocnencTBUA UCTEYEHHSI CPOKA UCKOBOM JTaBHOCTH

Hcreuenne cpoka MCKOBOW JTABHOCTH, O MPUMEHEHUU KOTOPOW 3asBJISIET OT-
BETUUK, SIBJISIETCSI OCHOBAHMEM K BBIHECEHHIO CYJIOM pellieHus 00 oTkasze B ucke. Kak
yKe OBLJIO OTMEYEHO BBIIIE, C UCTEUCHUEM CPOKa MUCKOBOM JAaBHOCTU CYOBEKTHBHOE
MPaBO JIMIIA HE MPEKPAIIACTCs, HO 3HAYUTEIBHO YTPAYMBAECTCS BO3MOXHOCTh €T0 3a-
UIUTHI B IPUHYAUTEIBHOM MOpsAKe. JlaHHOE MOT0XKEHUE UMEET JIBa BAXKHBIX CIIE]I-
CTBHSI.

Bo-miepBbIX, TODKHUK, HE 3asBUBIINNA 00 MCTEYCHUU CPOKA MCKOBOW JTABHOCTH
B OTHOIIIEHWU HCKOBOTO TpeOOBaHMS, KOTOpO€ OBLIO YIOBJIETBOPEHO CYAOM, HE
BIIPAaBE BIIOCJICCTBUU CChUIATHCS HA €r0 UCTeUeHUE. BO-BTOPBIX, JOJDKHUK UM UHOE
00s13aHHOE JIMIIO, YJIOBJIETBOPHUBIIKME TPEOOBAHUSA KpPEAUTOpa MO HMCTCUCHHUHM CPOKa
MCKOBOW JIaBHOCTH, HE BIpaBe TPEOOBATh MCIOJHEHHOTO OOpaTHO Jake€ B TOM CIIy-
gae, €CJIM B MOMCHT HCIIOJHEHHS 005S3aHHOCTH JTOKHUK (MHOE 00S3aHHOE JIMI0) HE
3HAJI 00 MCTEUYCHWH AABHOCTH. B 00emx cuTyarusx HapylmIieHHOE MPaBO KPEAUTOpa
3aIUIIEHO JTUOO MOCPEICTBOM yIOBIETBOPEHUS MCKa, JTMOO MOCPEACTBOM HCTIOTHE-
HHS 0053aTEILCTBA.
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Ecnu o ucreueHnun cpoka MCKOBOW AABHOCTH JOJDKHUK (MHOE OOsI3aHHOE JIU-
110) B MUCbMEHHON (hopMe MpHU3HAET CBOM JIOJT, UCKOBAsi TABHOCTh HAYMHAET TEYb
3aHOBO.
MexaHu3M HMCKOBOM N1aBHOCTU CpadaThIBA€T B PAaBHOW CTEMEHU KakK JUIsl OC-
HOBHBIX (TJIABHBIX), TAK U aKIIECCOPHBIX (JIOMOJHUTEIBHBIX) 00s13aTEILCTB (TIPOIEH-
ThI, HEYCTOMKa, 3aJI0T, MOPYUYUTEIHCTBO U JIp.). BMecTe ¢ TeM 3aBUCUMOCTb MOCHEA-
HUX OT MEPBBIX OMPEAEIICT OAHY OCOOCHHOCTh: UCTEUEHUE CPOKA MCKOBOM JTaBHOCTH
10 OCHOBHOMY 00513aT€JILCTBY BEAET K UCTEUEHHUIO CPOKA MCKOBOM JABHOCTH IO aK-
[IECCOPHOMY 00513aTeNbCTBY, B TOM YHUCJI€ BOSHUKILIEMY IOCJE UCTEUYECHUS CPOKa HUC-
KOBOM JTaBHOCTU MO OCHOBHOMY TpeOoBaHuI0. MIHaue roBopsi, MOKHO BECTU peub 00
OTPaHUYCHUH JCHCTBUS MEXaHNW3Ma UCKOBOM JaBHOCTH CBOMCTBAMU HEKOTOPHIX 00sI-
3aTebCTB. Tak, ¢ MCTEUYEHHEM CpPOKa MCKOBOM JaBHOCTU MO 00S3aTENbCTBY O BO3-
BpaTe CyMMBI 3aiiMa JTaHHBIH CPOK MCTEKAET W MO TPpeOOBaHUIO 00 yIjiaTe HEYCTOM-
ku. OIHAKO B HEKOTOPBIX CIydasx OTNEIbHBIE CBOMCTBA 00S3aTEIHCTBA MOTYT HE
TOJBKO OTPAHUYUTH JIEUCTBUE MEXAHW3Ma MCKOBOM aBHOCTH, HO U B NIPUHLIUIIE HC-
KJIIOUHUTh €ro npuMeHeHue. Peus naer o nonmeHoBaHHbIX B ¢T. 208 'K PO Tpebona-
HUSAX:
® 0 3AIIMTE JUYHBIX HEHMMYIIECTBEHHBIX MPAaB U APYTrUX HEMaTepHUaTbHBIX
OJiar, KpoMe Ciy4daeB, YCTAHOBJICHHBIX 3aKOHOM (TaK, Ha ocHOBaHUU 1. 10
cT. 152 'K cpok MCKOBOW JaBHOCTU MO TPEOOBAHUSM, MPEIbSIBIIEMbIM B
CBSI3U C PACHpPOCTPAHEHUEM JTFOOBIX HE COOTBETCTBYIOIIMX JICHCTBUTEIHLHO-
cTH cBeeHui o rpaxaanune B CMU coctaBnsier 1 rog co nHg onmyOiauKo-
BaHUS TaKUX CBEJICHUN);

® BKJIAJYMKOB K 0aHKY O BbIJIaue BKIJIAJA;

® 0 BO3MEIIECHUH Bpeaa, IPUUMHEHHOIO KU3HU WIH 3JI0POBBIO TPaKJaHUHA
(omHako TpeOoBaHUS, PEABIBICHHBIE IO UCTEUEHUHU TPEX JIET C MOMEHTA
BO3HUKHOBEHUS IPaBa HAa BO3MEUIEHUS TAKOTO BPEla, YAOBIETBOPSIIOTCS 32
MIPOIITIOE BpeMs He 0oJiee YeM 3a TPH Toja, MPEIIIeCTBOBABIIUE MPEIbIB-
JIEHUIO UCKA, €CJIM UHOE HE MPETYCMOTPEHO 3aKOHOM);

e COOCTBEHHMKA WJIM MHOTO BIAJIENbla 00 YCTPAHEHUU BCSKHX HAPYIICHUM
€ro IpaBa, XoTs Obl 3TU HAPYIIEHUS HE ObUTH CBS3aHBI C JIMIIIEHUEM BIIaJie-
HUA (HEraTOPHBIA HUCK).

JlaHHbIN nepeyeHb TPeOOBAHMM HE SIBJSETCS MCUEPIBIBAIOIIMM. 3aKOH OCTaB-
JseT 32 co0OM MpaBo OMpENEeNsTh U Apyrue TpeOOBaHUs, Ha KOTOPble MCKOBas JaB-
HOCTh HE pacnpoctpansiercs. B yactHoctn, Cemelinblii kogeke PO coniepkut HOpMy

(m. 1 cT. 9), KOTOpas BOBCE UCKIIIOYAET IPUMEHEHUE UCKOBOM JIaBHOCTH K CEMEIHBIM
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IPAaBOOTHOIIIEHUSIM, KPOME CIIy4aeB, €CIM CPOK I 3alUThl HAPYIIEHHOTO MpaBa
YCTaHOBJIEH HEMOCPeNCTBEHHO CeMEWHbIM KOAEKCOM. /[pyrum mpumMepoMm BbICTYyIIA-
10T noJjiokeHus bromxkerHoro xkogexkca P®. Cornacuo 1. 4 ¢T. 93.4 maHHOrO Kojaekca
MCKOBasi JaBHOCTb, YCTAHOBJICHHAs! TPAXKJIAHCKUM 3aKOHOJATEIbCTBOM, HE pacIpo-
cTpansieTcsi Ha TpeboBaHusi Poccmiickoit Deaepannu, BO3ZHUKIINAE, B YACTHOCTH, TIO
00s13aTeNhCTBAM IIEJIEBOTO (PMHAHCUPOBAHUS FOPUAMYECKUX JIUI], YCIOBHEM MPEIO-
CTaBJICHUS KOTOPOTO SIBJISJIACH Tepenaya akuuidi B coOcTBeHHOCTh Poccuiickoit @e-
JEpaluu.

?
'e' KoHTponbHbIe BOnpockl Mo nekumn 9

1. Yrto moHMMaeTcs Mo CPOKOM B TPaXKJAaHCKOM IpaBe?

2. Kakue BUABI CPOKOB MPETYCMOTPEHBI ACHCTBYIOIINM Ipa)kKAaHCKUM 3aKO-
HOJATEJILCTBOM?

Ha3zoBute npaBuna ncuncieHrst CPOKOB B TPAXKIAHCKOM ITPABE.

JlanTe MMOHsATHE UCKOBOM JIaBHOCTH.

[TpuBenuTe mpuMepbl CIENUATIBHBIX CPOKOB UCKOBOU TaBHOCTH.

C KaKkoro MOMEHTa HAaYMHAETCS TEUCHHUE UCKOBOM ,Z[aBHOCTI/I?

NS kW

HazoBute ocHOBaHUS AJI1 IPUOCTAHOBJICHUA U IICPCPbIBA TCUCHUSA HCKOBOM

JaBHOCTH.

*

B kakux ciy4asx BO3MOXHO BOCCTaHOBJIEHUE UCKOBOM TaBHOCTH?

Ha xakue TpeOoBaHUs UCKOBAsi JABHOCTH HE PACIIPOCTPAHICTCS?
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