Mage nofpund or type unknown

B HacTosALWMA MOMEHT npobsieMa rocygapcTBa Kak CybbekTa MexxayHapoaHOro
4YacTHOro NpaBa ,Kak Mbl 3HaeM , ABJISETCSA HEAOCTATOYHO rNyboKo N3y4YeHHOMN,
npopaboTaHHOW LOPUCTAaMU-NPAKTUKAMWU, MPOKOMMEHTUPOBAHHOWN YYEHbIMU-
npaBoBegamm n TpebyeT K cebe elle MHOro BHUMaHNA 1 fake nepecMoTpa MHOIMMX
MOMEHTOB, 4YTO CBA3aHO C KapAWHabHbIM N3MEHEHMEM Hawero obuecTsa, ero
NOEeo0sIorMn, CoLNanbHO-3KOHOMNYECKON Cchepbl CTPaHbI U eCTECTBEHHbIM YCTapeBaHUeM
B3r/1940B COBETCKUX IOPUCTOB-TEOPETUKOB, OCHOBLIBAIOLLNXCSA Ha NPU3HAHUM TONbKO
MApPKCUCTCKO-IEHNHCKOM dhmnnocodum, Teopmn abcontoTHOrO MMMYHUTETA rocy4apcTBa,
NJIAHOBOM 3KOHOMWKW, MOHOMOJINM roCyAapCcTBa BO BHELLHE3KOHOMMUYECKUX
OTHOLLUEHUAX.

OrpoMHoe 3Ha4yeHmne rocygapcTBa Kak cybbekTa MexxayHapoAHOro 4acTHOro npasa
OOHO3HAYHO , 1 CYHUTAl0 , CBMAETENbCTBYET NPOAOJIKAOLLAACS Y>Ke He 0AHO
necatunetme pabota Komnccnm mexagyHapoaHoro npasa OOH, HanpaB/iieHHas Ha
KoondukKaumio Mexx4yHapoaHO-MpaBoBbIX HOPM 06 IPUCONKLMNOHHBIX UMMYHUTETaXxX
rocyaapcTB U nx cobCcTBeHHOCTU. [0CyAapCcTBO, BCTyNaloLWee B MeXAYHapPoAHble
YaCTHOMPABOBbIE OTHOLIEHWNS, @ TaKXXe COBOKYMHOCTb MEXaHNU3MOB, 3aKOHOMEPHOCTEN U
ocobeHHOCTEN y4acTunsa rocygapcTea B MEXAYHAaPOAHOM Fpa)kaaHCcKoM obopoTe-
ABNAETCA NpegmMeToM

OCHOBHble CyOBbeKTbl MeXXAYHAapPOAHOIro HaCTHOIro NpaBa U UX XapaKTepucTUKa
l.®usnyeckoe nuuo.

C Ka)OblM rojOoM KOJINYECTBO NPaBOBbIX CBA3EN POCCUNCKUMX FpaKaaH 1 liopnanvyeckmx
JINL C MHOCTPAHHbIMUK Cy6beKTaMM HEYKJIOHHO BO3pacTaeT. DTO CBSA3aHO B MepPBYIO
oyepenb, C OTKPbITUEM IrPaHNL, U yBEIMYEHMEM SKOHOMMYECKOro obopoTa Mexay
Poccmnen n gpyrmmm rocygapcTBaMun. B NpoLecce pasMyHbiX MPaBOOTHOLUEHNN
CcybbeKTbl pPOCCMINCKOro NpaBa Haxo4saCb Ha TEPPUTOPMN OPYroro rocyaapcrea Mau
npuHMMas B Poccum nHocTpaHues 1 nuu 6e3 rpa>kaaHcTBa, He Bcerga npaBuibHO
OLIEeHUBAlOT CBOW NMPaBOBOW CTATYC N CBOUX KOHTPAreHTOB. 3TO MOXKET MNOBEYb
HeraTuBHble NOCNeaCcTBUA AN 06enx CTOPoH, B BUAe cyaebHbix pazbupaTenscTs,
HEBO3MOXXHOCTUN UCMOSHEHWS 3aK/II0YEHHbIX AOFOBOPOB, HAPYLLUEHNA NPaB U 3aKOHHbIX
NHTEPEeCOB YHYAaCTHMKOB MeXAYyHapOoAHbIX OTHOLIEHWUA. [N CHUXXEHNS BEPOATHOCTU
HaCTyMJIeHNs TaknX NoCNeACTBUIA, COOTBETCTBYOLMNE CYyObeKTbI A0/IKHbI 3HATb
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colep>KaHne CBOero NpaBoOBOro CTaTyca U CBOUX MapTHEPOB.

NMpaBoBoOe NosioXKeHne PU3NYeckKnx ny Kak CybbeKkToB MeXxayHapogHOro YacTHOro
rnpasa onpenenseTcd Kak B HaLWOHa/IbHOM 3aKOHO4aTe/IbCTBe, TaK U B
MeXXAYHapoAHbIX Aorosopax. B Poccum 6bis1 NpUHAT HOBbIN defepanbHbin 3aKOH «O
MPaBOBOM MOJIOXKEHUN MHOCTPaAHHbIX Fpa)kaaH B Poccunckon depgepaunn»2002r.

MpaBuna, BblpakeHHble B BUAe 0bLenpu3HaHHbIX NMPUHLMIMOB N HOPM MeXAYHapo4HOrro
npasa B chepe npas 4YesioBeKa, MOXKHO pacCMaTpmMBaTb B KaYyeCcTBe onpefeneHHbIX
MeXAYHapOo4HO-MPaBOBbIX CTaHAapTOB. OHU topuanyYeckn o6a3bIBatoT rocyfapcTea
npefoCcTaBsATb MLUaM, HAX04AWMMCA No4 NxX pucankumen, pag npas n ceobon. C
ornacHo 4. 1 ct. 2 ®3 PO «O npaBOBOM MOJIOXKEHUN MHOCTPAHHbIX FpakgaH B
Poccninckon ®epepaunn» [1] MHOCTPAHHBIM rpa>kAaHUHOM CHUTaETCA Ppu3nyeckoe
ML, He aABnslwWeecs rpaxgaHnHoMm Poccnnckon degepaunm n nMmeroulee
AoKa3aTeNbCTBa HaNN4Yna rpakgaHcTea (NoafaHCTBA) MHOCTPAHHOIO rocynapcTaa.

Y MHOCTpPaHHbIX FpakAaH Kak rpa>kgaH onpeneneHHoro rocyaapcrea CyLEeCcTBYIOT
IOPUANYECKU perynmpyemMble NPaBOOTHOLWEHNS C 3TUM roCcy4apCcTBOM HE3aBUCUMO OT
MecCTa Hax0oXAeHNsa AaHHbIX rpakaaH. NMNogobHoe rocynapcTBo, Tpebys NosAnbHOCTN OT
CBOMX FpakaaH, 06583aHo obecrneynTb UM YCTAaHOBJIEHHbIE 3aKOHOM MpaBa U 3alnTy Kak
Ha cO6CTBEHHOM TeppuTOpUK, TaK N 3a pybe)xom. NoCcyaapCcTBO pacnpoCTpaHAET CBOK
B/IaCTb Ha rpakAaaH, Aa)ke eC/IM OHW HaxXOo4ATCA 3a NnpeaenamMmm ero Teppmtopun. B ceasm
C 3TUM rpa>kjaHe 3TOro rocygapcTBa, HaXo4saCb 3a ero npenesiamm B Ka4yecTse
WHOCTpPaHLEB, MOJIb3YOTCA NO OTHOLLUEHWUIO K FOCYyAapCTBY CBOEro rpakAaHCTBa psaaoM
npas, HanpmMmep NpasoM Ha (popMMpoBaHME OPraHOB rOCyJapCTBEHHON BNacCTuU, U
COOTBETCTBEHHO HecyT psaa obs3aHHoCTeN, Hanpumep 06493aHHOCTb HECEHNS BOEHHON
cny6bl 1 cobnogeHns 3aKOHOB CBOEro rocyaapcTBa. Takue npaBa n 0693aHHOCTH
OTCYTCTBYIOT Yy rpa>kgaH ogHOro rocygapcTBa, HaXo4AWNXCS Ha TEPPUTOPUN APYroro
rocynapcTBa, N0 OTHOWEHUIO K nocnegHemMy. OTCYTCTBYOT OHU N Y NINL, HE UMEIOLNX
Kakoro - nubo rpa>xgaHcTea, B OTHoLWeHun ntoboro rocygapcrsa.

2.10puaunyeckoe numuo.

FocynapCTBO onpenenseT npenenbl U OCHOBHbIE HaMpaBNEeHNSA OeATEeNbHOCTH
IOPUONYECKOro inua Kak HocuTensa npas u obsasaHHocTen, obnagaoLLero Takom xe
IOPNONYECKON N SKOHOMUYECKOW peasibHOCTbIO, Kakon obnagatoT husnyeckme nmua B
KavyecTBe cybbekToB npaBa. NNOCKONbKY IOpUANYECKOE UL ABASETCHA NPOM3BOOHbLIM
ABN1IeHNeM npaeBa (1 B TO XXe BpeMSA ero CyLeCcTBeHHbIM 3J/IEMEHTOM), a NMPaBo BCeraa
CBSI3aHHO C roCcylapCTBOM, KOTOpPOE TEPPUTOPUAsIbHO BCErga orpaHU4YeHo, To BO3HMKAET



HeobXoAMMOCTb B "NpukpenaeHnn" 3Toro puanyeckoro auua K onpeanesieHHoMy
rocynapcTtsy. He3aBUCMMO OT NOHMMaHUA NMPUPOALI OPUONYECKOro Nnua, ona ueneun
rpa>xgaHckoro obopoTa OHO Bcerfa obnafaeT AOCTaTOYHOM ANA NPU3HAHNA B KaYyecTBe
cybbekTa rnpasa CTeNeHbIo CaMOCTOATENIbHOCTU N HE3aBUCUMOCTW.

3.focypnapcTBO.

CybbekTamMmu MY BbICTYNAOT CybBbEKTbl pas/IM4HON OpUANYECKON NPUpPoabl, 8 UMEHHO
KaK CybbekTbl MeXXAyHapoAHOro npaea (rocygapcTBa, MexXAyHapoaHble
MeXXMNpaBUTeIbCTBEHHbIE OpraHu3aumnmn), Tak n cybbekTbl HaLMOHAIbHOrO Npasa
(pn3unyeckue n opngmnyeckune nuua). FocyaapcTBo MOXET CTaTb YY4aCTHMKOM KakK
MeXAYHapOo4HO-MPaBOBbIX, TaK N HAaLMOHaJIbHO-MPaBOBbIX OTHOWeEHUN. CyBepeHnTeT
KakK MMMaHEHTHO Mnpucyllee eMy Ka4ecTBO feslaeT rocyJapCTBO He TOJIbKO OCHOBHbIM,
HO U MPUHUUMNANBHO OTJINYHLIM CYOBEKTOM KakK MexAyHapo4HOro, Tak N BHyTPEeHHero
npasa. Bo BHyTpeHHewn cepe B CUy CBOEN BNACTHOM NPUPOAbl OHO SABJISIETCA rNaBHbIM
cybbekToM B cucteme nybanmyHo-npaBoBbIX OTHOLEHU. HO rocynapCcTBO MOXXeT BbITb 1
Cy6BbEeKTOM HYaCcTHOMNPaBOBbIX OTHOLLUEHUW, KOTOPblE XapaKTepusyTcs HE3aBUCUMOCTbIO
N paBHornpasmeM cybbekToB, CBOOOLON NX BOIN U HEMPUKOCHOBEHHOCTbIO YaCTHOM
cobcTBeHHOCTN. C OQHOW CTOPOHbI, y4acTune rocygapcTBa He MeHsieT CYLLHOCTH
4aCTHOMPaBOBbIX OTHOLLUEHWW, HO, C APYroNn - BJlaCcTHaa Npupona N CyBepeHunTeT
rocyfapCTBa HE MOXET He CKa3aTbCs Ha ero nNpPaBoBOM NOJOXXeHUU. OBbIYHO
pa3qnyaloT ABa BUAaA obLeCTBEHHbIX OTHOLWEHUNA, B KOTOPbIX Y4aCTBYIOT
rocypapcrsa:

a) MeXAy rocygapcTBaMu, Mexnay rocygapctsaMm U MexayHapoaHbIMU
MEXMpPaBUTE/IbCTBEHHLIMW OPraHnU3aunaMn (peryanpyroTca MexXayHapoaHbIM
Ny6aMYHBIM NpPaBoOM);

6) OTHOLLEHUS, B KOTOPbIX FOCYAAapPCTBO BbLICTYMAET B KAYeCTBE TOJIbKO OOHOW CTOPOHbI
NPaBOOTHOLLEHMS, @ BTOPOWN SIBASIIOTCSH WHOCTPAHHbIE opuanveckme nuua,
MeXXAYHapoaHble X03NCTBEHHbIE opraHmn3aunm (MX0) nnm pusnyeckmne nuua
(perynmpytoTca MexxaAyHapoaHbiM YaCcTHbIM NpaBoM). OTHOLIEHUS Takoro Tuna
BO3HUKAIOT, B YaCTHOCTU, B Te€X CAyvasax, Korga rocygapcTBa:

1) ocywiecTBAAOT BbINYCK 3aMOB 1 0banraunin, NnpogaBaemMbiX MHOCTPaHLAM;
2) 3aK/1I04aT KOHLLECCMOHHbIE COorlalleHns u TOproeble CAeNKY;

3) BCTyMNnakOT B apeHAHblE OTHOLWIEHUNA C MHOCTPaAHHbIM Y4aCTUEM,



4) BbICTYMalOT B Ka4deCTBe HaCJleAHWKa BbIMOPO4YHOIro nmMmyLlecTBa;
5) npeaocCTaBnArT rapaHTU Mo BHELWWHETOProebiM CaAeJiIkaM N T. A.

FocynapcTBO B KavyecTBe CybbeKkTa rpa>4aHCKO-NPaBOBbIX OTHOLLEHMIA YacTo
CTAHOBUTCS YYAaCTHMKOM Ipa>KAaHCKO-MPaBOBbIX OTHOLUEHN MeXAyHapoaHOro
XapaKTepa, 0CN0XXHEHHbIX MHOCTPAHHbLIM 3JIEMEHTOM.

BO3MOXXHOCTb Y4aCTUSA FOCyNapCTBa B OTHOLUEHUAX MPaXkAaHCKO-MPaBoOBOro xapakTepa
NPsSIMO NpPeayCMOTPEHA POCCUNCKUM 3aKOHO4ATE/IbCTBOM.

B cooTBeTCcTBUM CO CT. 124 TK PO Poccunckas ®epepauyns, cybbekTbl Poccmninckom
depepaynmn, a TakXKe MyHuumMnaabHble obpa3zoBaHUS yHaCTBYIOT B Fpa)KAaHCKO-
MPaBOBbIX OTHOLLUEHUNSAX «Ha PaBHbIX Ha4YaNlaX C MHLIMN Y4aCTHUKaMN 3TUX OTHOLLUEHUN -
rpa>xgaHaMmu v IpPUANYECKUMN nnuamm». N3 3Ton CTaTbn cnenyeT TPU MOJSTOXKEHUS:

1) rocynapcTtBO MOXeET BbiTb CyOBHLEKTOM rpakgaHCKO-NPaBOBbIX OTHOLWEHWN;

2)rocyn,apCTBo He NoJib3yeTCA HUKaKNMW NnpenmyLiecCtBaMmn n NMeET TE XKe rNnpaBa “
0653aHHOCTK, 4TO 1 apyrmne Cy6'bEKTbI rpaxxaaHCKoO-rnpaBoOBbIX OTHOLUEHWUWN;

3) K rocygapcTBY MO aHaN0rnm NMPUMEHSAKTCSH HOPMbI, onpeaensolwme yyactume
IOPULANYECKNX JINL B 3TUX OTHOLWEHUAX (N. 2 CcT. 124).

Pasgena VIl yacTtu Il TK PO cooep>XuUT cneumnanbHyo CcTaTblo "Y4yacTue rocynapcTtea B
rpPa>K4aHCKO-MPaBOBbIX OTHOLUEHUNSAX, OCJIOXKHEHHbIX MHOCTPaHHbIM 3/1IeMeHTOM" (CT.
1204), KoTopas HenocpeACTBEHHO KacaeTCsa NPaBOBOro ctaTyca rocygapcTea Kak
cybbekTa MYI. CornacHo AaHHOW CTaTbe K rPa>KgaHCKO-NPaBOBbIM OTHOLUEHUSAM,
OCJI0O)KHEHHbIM MHOCTPaHHbIM 3J1IEMEHTOM, C y4acTuUeM rocygapcrTsea npaswia pasgena Vil
yacTu lll TK P® npumMeHsaoTCcs Ha obwmx ocHoBaHUAX. HopMbl MYT npuMeHA0TCA K
chesikaM, KOTopble rocynapcTBO COBepLIaeT UM C KOTOPbIMU OHO CBSI3aHO VUHbIM
o6bpa3om, 4eM Npu OCyLLECTB/IEHUN CyBEPEHHbLIX hyHKUMIA. [Mpn onpeneneHnmn xapakrepa
COesnlkKn NpuHMMaeTcs BO BHUMaHWe npasoBas npupoaa CoesiIKU U yYUTbiBaeTCs ee uenb.
970 cBMAeTenncTByeT 06 0TX04e POCCUNCKON [OKTPUHBLI MYI OT TpagnLMOHHO
noanep>XXmnBaemMon KoHuenumm abcontoTHOro MMMyHUTETa rocyaapcTBa U NpU3HaHue
KoHLenumMn yHKUNOHAaNbHOIro (0OTHOCUTENIbHOM0) MMMYHUTETa rocygapcTBa, eC/iM OHO
BbICTyNnaeT CybbekTOM NMYLLLECTBEHHbLIX OTHOLWIEHUW Frpa>kgaHCKO-NpPaBoOBOro
XapakTepa.

Takum obpa3oM, rocyapcTBa A4OCTATOYHO aKTUBHO YYAaCTBYIOT B PA3/IMYHOIro poaa
4YaCTHOMPABOBOW AEeATENbHOCTU MEXOYHAaPOAHOIro XapakTepa 1 BbICTyNalT cybbekTaMu



Me)XOYyHapo4HOro YacTHOro npasa. Mpu 3ToM, rocyAapCcTBO, apeHays UMyLLLEeCTBO,
3aKJ1l04asa UHbIE COENKN Ha TEPPUTOPUM MHOCTPAHHOI0 rocydapcTBa, Nosb3yeTcs
0Cob6bIM NPaABOBbLIM PEXUMOM, COrJlIaCHO KOTOPOMY FroCyAapCcTBO, ero CO6CTBEHHOCTD,
COeNIKN C ero y4acTUeM He NOAYNHATCS BJIaCcTU 3TOF0 MHOCTPAHHOIO rocyaapcTea, TO
eCTb ero topucankunn. CnepoBaTtesibHO, 0CO6EHHOCTL NPAaBOBOro pe>kuma
rocynapcrBa Kak y4YacTHMKA MeXXAYHapOAHOW YaCTHONPABOBOM AEATEeJSIbHOCTH
3aKJIl04aeTCA B ero UMMYHUTeTe OT MHOCTPAHHOW IOPUCAUKLUM.

Kak npaBunnao , cybbekTbl MEXOYHAPOAHOr0 YaCTHOIro NpaBa UMET Pa3J/INYHYIO
rpa>k4aHCKy0 NpaBoCcnoCcobHOCTb, KOTopas onpenenseT ocobeHHOCTN y4acTus B
NMPaBOOTHOLLUEHUNAX KaXXA0ro U3 HMUX. 3To obycnoBseHo MHOMOJIETHUM UCTOPUYECKNM
OMbITOM, KOTOPbI NPENOMISIETCS Yepe3 NPaBOTBOPYECKYO AeATE/IbHOCTb OPraHoB
BN1IACTW U HAXOAUT CBOE Bblpa’keHne B COOTBETCTBYIOLLNX HAaLMOHAbHbIX U
MeXXAYHapOoOHbIX aKTax.

Me)xayHapoaHoe YaCTHOe NPaBo TECHO CBA3aHO C MeXXAYHapPOoAHbIM MybanYHbIM
NMPaBOM, MOCKOJIbKY OTHOLUEHUS Mexay cybbekTaMn BHyTPeHHero npaBa CyLecTBYOT B
MeXXOYHaPOOHOW XU3HW.

CybbeKkT B LesioM onpenenseTcs Kak HocuTesib nNpaB U 0693aHHOCTEN, BO3HUKLUNX B
COOTBETCTBUM C OBLLMMN HOPMaMK MeXAYHAapPOAHOIro YacTHOro npasa, Mmbo
MeXXAYHapOoL4HO-NPaBOBbIMM NpennucaHnsaMu.

NTak, B p,aHHOM pa60Te Sl BbiIACHWUJ1a, 4TO.

- CyObeKTbl MeXXAYyHAapPoAHOro NpaBa - 3T0 YYaCTHUKN MEXAYHAPOAHbIX OTHOLLEHWIA,
obnapawoline MexxayHapoaHbIMU MpaBamMm N 0693aHHOCTSIMU, OCYLLIECTBAAIOLLNE UX Ha
OCHOBE Me)XAYyHapoAHOro npaBa 1 Hecylline B HeE0OX0ANUMBbIX C/yYasX MeXOAyHapoHO-
NMPaBOBYIO OTBETCTBEHHOCTb.

- FocypapcTBO - r1aBHasa NOAUTUYECKas opraHn3aLus coBpeMeHHoro obLecTsa,
co3faTesib U rapaHT cobNioAeHUss HOPM MeXXYHapoaHOro npaea.

- FlocypapcTBa SIBASAIOTCSA OCHOBHbIMU CyObEKTaMU MeXXAyHapoaHOro Npaea;
MeXXIyHapoAHas NpaBoCy6bbeKTHOCTb NPUCYLLA FocyaapcTBaM B CUJTy CaMOro pakTa ux
cylwiecTBoBaHUA. FocygapcTBa UMeIOT annapaT BAacTy U ynpasneHuns, obnagatoT
TeppUTOpPUEN, HaceNeHNEM N, CaMOoe rlaBHOE, CYBEPEHMNTETOM.

CyBEpEHMTeT - 3TO ropnanvyeckoe Bblpa>xeHne CaMoCTOoATEJIbHOCTU NroCcygapcCTBa,
BepxoBeHCTBa N HEOITPaHNYEHHOCTWN €ro BJ1aCTU BHYTPW CTPaHbI, a TaKXe



He3aBNCUMOCTU N paBHOMpPaBnd BO B3aMMOOTHOLLUEHUNAX C OPYTrMMn rocyaapCrtBaMun.

Temy cBoen paboThl, 1 CHUTAO aKTyasIbHOW, TakK KakK CyObeKTbl 3aHMMAKOT LLlEHTPasibHOE
MOJIOXKEHMNE HEe TOJIbKO B MEXAYHAPOAHOM YaCTHOM MpaBe, HO U B NpaBe BoobLe.
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